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1 Be it remembered that on the first day of December, A. D. 

1885, there was filed in the office of the clerk of the circuit 
court of the United States in and for the southern district, western 
division of Iowa, issued out of and from the office of the clerk of 
the circuit court of the State of Iowa-in and for Pottawattamie * 
county, atranscript in a suit thereinbefore pending, wherein The a 
United States Trust Company of New York was complainant and 4 
The Wabash, St. Louis and Pacific Railway Company and others | 
were respondents; which said transcript contained a bill of com- 
plaint in words and figures. following, to wit: 


2 In the Circuit Court of Pottawattamie County, State of Iowa. 


Tue Unrrep Srates Trust Company or New York, Com- 
plainant, 


v8. 

: f 
THe Wasasu, Sr. Lours aNpD Pactric Rainway Company et al., | a 
Defendants. = 


Bill of Complaint. 


In chancery. 


To the honorable the judges of the circuit court: 


The United States Trust Company of New York, a corporation 

created by and existing under the laws of the State of New York, 

brings this its billof complaint against the Wabash, St. Louis 

3 and Pacific Railway Company, a corporation created by and 

existing under the laws of the States of Missouri, Illinois, 

Indiana, Ohio, and Michigan, and the other hereinafter-named de- 
féndants. 

And thereupon your orator complains and says that on or about the 
fiftheenth day of February, A. D. 1879, the St. Louis, Kansas City and 
Northern Railway Company, a corporation created by and then ex- 
isting under the laws of the State of Missouri, made and executed 
its two thousand three hundred and fifty bonds, bearing date on the 
first day of April, A. D. 1879, each for the sum of one thousand dol- 
lars, all of which were made payable to your orator or bearer forty 
years after said date, for value recieved, at the National Bank of 
Commerce, in the city and State of New York, with interest from 
date thereof at the rate of seven per centum per annum, pay- 

able semi-annually, to wit, on the first days of April and 
4 October in each year, on the presentation and surrender of 

the proper coupons annexed thereto, both the principal and 
interest of the said bonds being payable in gold coin of the weight 
and fineness as fixed by the laws of the United States then in force, 
all of which said bonds and coupons were so made and executed in 
accordance with a resolution duly adopted by the directors of the 
said railway corporation and a further resolution duly adopted by 
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the holders of more than two-thirds in amount of the said corpora- 
tion at meetings duly held shortly prior to the said fifteenth day of 
February, 1879, and also in accordance with the terms of a certain 
lease theretofore made and entered into by and between the said cor- 
poration and The Council Bluffs and St. Louis Railway Company, 
one of the defendants herein, which said lease is more fully 
5 referred to hereinafter, and that immediately thereafter the 
said The St. Louis, Kansas City and Northern Railway Com- 
pany issued, sold, and delivered each and all of the said 2,350 bonds, 
with the coupons attached, all of which said bonds are now out- 
standing in the hands of divers persons as owners and holders 
thereof, whose names are in great part unknown to your orator. 

And your orator further shows unto your honors that on or about - 
the said fifteenth day of February, A. D. 1879, the said The St. Louis, 
Kansas City and Northern Railway Company, being the owner and 
in the possession of a certain line of railway, formerly known as the 
Council Bluffs and St. Louis Railway Company of Missouri, and 
being also the lessee and in the possession of a certain other line of 
railway, known as The Council Bluffs and St. Louis Railway of Iowa, 

one of the defendants herein, in order to secure the prompt 
6 payment of the principal and interest of the said 2,350 bonds 

as the sames hould mature, and in persuance of the further 
provisions of the said resolutions and lease, did make, execute, ac- 
knowledge, and deliver to your orator its certain mortgage deed, 
wherein and whereby it granted and conveyed to your orator, as 
trustee, and to your orator’s successors and assigns in trust all and 
every part and parcel of the continuous line of railroad extending 
from Elm Flats, in the county of Daviess and State of Missour:, to 
the city of Council Bluffs, in the State of Iowa, and all right, title, 
and interest therein as then owned, leased, and held by the said 
The St. Louis, Kansas City and Northern Railway Company, com- 
mencing at the said Elm Flats, near Pattonsburg, in the State of 

Missouri, and extending through the counties of Daviess, Gen- 
7 try, Nodaway, and Atchison, in the said State of Missouri, 

and through the counties of Page, Fremont, Mills, and Potta- 
wattamie, in the State of [owa, to the city of Council Bluffs, in the 
said State, as the said railroad then was or might be thereafter con- 
structed, maintained, operated, or acquired, together with all the 
privileges, rights, franchises, real estate, right of way, depot, depot 
grounds, side tracks, water-tanks, engines, cars, and other appurte- 
nances thereunto belonging. 

And your orator further shows unto your honors that in and by 
its said mortgage deed the said The St. Louis, Kansas City and 
Northern Railway Company did further agree to and with your 
orator, its successor, successors, and assigns in trust, that it, the said 
railway company, would, on the first day of April in each year there- 

after until the maturity of said bonds, pay the sum of fifty 
8 thousand dollars, in gold coin of the weight and’ fineness 
thereinbefore mentioned, to your orator, its successor, suc- 
cessors, or assi.zns in trust, to be held by your orator or its successor, 
_ successors, or assigns in trust for the redemption and purchase of 
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could conveniently be bought, provided such purchase could be 
made at or below the price of one thousand and fifty dollars per 
bond. . 

And your orator shows unto your honors that it was further 
covenanted and agreed in and by thesaid mortgage deed that if the- 
principal of the said bonds or any part thereof should not be paid 
by the — The St. Louis, Kansas City and Northern Railway Com- 
‘pany when the same became due, or if any instalment of interest upon 

the said bonds or any part thereof should not be paid 
9 within sixty days after the same became due and payment 

thereof should have been demanded at the place of payment 
tbereim mentioned, or if the said The St. Louis, Kansas City and 
Northern Railway Company, its successors or assigns, should, for 
the period of sixty days, fail to provide the sum of fifty thousand 
dollars per annum as a sinking fund for the payment and redemp- 
tion of the said bonds, then rie either of the said events the prin- 
cipal of the bonds thereby secured should become due and payable, 
and your orator or its successor, successors, or assigns in trust 
should, whenever requested so to do by the holder or holders of 
fifty or more of the bonds thereby secured, tuke possession of all the 
said mortgaged property, and during such default should manage 

and control the same and coilect and receive all the tolls 
10 and income thereof, and upon demand in writing of the 

holder or holders of fifty or more of the said bonds your 
orator or its successor, successors, or assigns in trust should proceed 
to foreclose the said mortgage-deed and sell the property thereby 
conveyed and should apply the net proceeds of such sale, first, to 
the payment of the costs and expenses of the said trust, including 
the commission or compensation of the trustee; second, to the pay- 
ment of the principal and interest of the said bonds, and, third, to 
pay any surplus to the said The St. Louis, Kansas City and Northern 
Railway Company, its successors or assigns. 

And your orator further shows unto your honors that in and by 

the said mortgage deed the said The St. Louis, Kansas City and 

Northern Railway Company did further agree, for itself, its 
1} successors and assigns, that it would from time to time pay 

all the expenses of the said trust, including the compensation 
and expense of the transfer agent therein provided for and ap- 
pointed ; and that in and by the said mortgage deed it was further 
agreed that nothing therein contained should be held or construed 
to prevent or interfere with a foreclosure thereof, the appointment 
of a reciever, or any other act or proceeding appropriate or custom- 
ary in such cases by any court of competent jurisdiction ; and it 
was also further agreed that after default in payment of the interest 
or principal of any of the bonds thereby secured, and when such 
default should have continued for a space of sixty days after de- 
mand, as thereinbefore set forth, and then your orator, its successor, 

successors, and assigns in trust, in any suit, action, or pro- 
12 _ ceeding instituted at the request of the holder or holders of 

fifty or more of the bonds thereby secured, should be entitled, 


the bonds par secured at the lowest price at which the same 
y 


&C., AND 


as a matter of right, to the appointment, by any court of competent 
jurisdiction, of a reciever of the raiiroad, rolling stock, and all prop- 
erty or "estate conveyed by the said mortgage deed, and such re- 
ciever should have all the powers and rights usually possessed by 
recievers in similar cases; which said mortgage deed was, between 
the twenty-fifth day of February, A. D. 1879, and the fourth day of 
March, A. D. 1879, duly filed for record and recorded in the re- 
corder’s office of each of the counties in the States of Missouri and | 
Iowa through which the line of railway mentioned therein was sit- 
uated; and a true copy of which mortgage deed is hereunto an- 

nexed, marked “ Exhibit” A,and to which your orator refers 
13 and prays that the same may be taken as a part of this its 

bill of complaint as fully as if set forth in extenso herein, the 
original whereof or a duly certified copy thereof will be produced 
and amproved upon the final hearing in this cause. 

And your orator further shows unto your honor, upon informa- 
tion and belief, that after the execution, delivery, and recording of 
its said mortgage deed to your orator and on or about the tenth day 
of November, A. D. 1879, the said The St. Louis, Kansas City 
and Northern Railway Company and the Wabash Railway Com- 
pany, a certain other corporation created by and then exist- 
ing under the laws of the States of Illinois, Indiana, Ohio, and 
Michigan, became and were consolidated with each other under 

the corporate name of the said The Wabash, St. Louis 
14 and Pacific Railway Company and became and were a sep* 
arate and distinct corporation, created by and existing ever 
since under the laws of the States of Missouri, Illinois, Indiana, Ohio, 
and Michigan, and that immediately upon the said consolidation the 
said The St. Louis, Kansas City and Northern Railway Company 
and thesaid The Wabash Railway Company and each of them ceased 
to exist, and have not nor has either of them since had any cor- 
porate existence whatever; that by the terms of their said consoli- 
dation the said The St. Louis, Kansas City and Northern Railway 
Company and the said The Wabash Railway Company consolidated 
all their property, capital, franchises, debts, and liabilities and ob- 
ligations of any kind whatsoever, including the mortgage indebt- 
edness to your orator hereinbefore set forth, and that im- 
15 mediately upon the said consolidation the said The Wabash, 
St. Louis and Pacific Railway Company became the owner of 
and entered upon and acquired the possession and control of all the 
property conveyed by the said mortgage deed to your orator, and 
continued such possession and control until or about the twenty- 
ninth day of May, A. D. 1884, and by the terms of which said con- 
solidation, as your orator is advised and believes, the said The Wa- 
bash, St. Louis and Pacific Railway Company became and is obliged, 
as the successor and assign of the said The St. Louis, Kansas City 
and Northern Railway Company, to pay your orator the said mort- 
gage indebtedness of the said The St. Louis, Kansas City and North- 
ern Railway Company and each and every part thereof. 
16 And your orator further shows unto your honors and 
charges the fact to be that the semi-annual instalment of in- 
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terest upon the said issue of bonds secured by the mortgage deed as 
aforesaid falling due on the first day of April, A. D. 1885, and evi- 
denced by 2,350 coupon or interest notes, each for the sum of thirty- 
five dollars ($35), in all the sum of eighty-two thousand two bundred 
and fifty dollars (82,250), maturing on the last-named date, bas not, 
nor has any part thereof, been paid. 

That the said The St. Louis, Kansas City and Northern Railway 
Company and the Wabash, St. Louis and Pacific Railway Company 
and each of them wholly neglected and refused to pay or cause to be 
paid the said instalment of interest or the said 2,350 coupon or in- 

terest notes due on the last-named date and any of them, 
17 but wholly made and still make default in the payment of 

the said coupon cr interest notes or each of them, and that 
the same and each and all of them are still due and unpaid. 

That on the said first day of April, A. D. 1885, a large number of 
the said coupon or interest notes evidencing the semi-annual instal- 
ment of interest due on that day were actually presented for payment 
at the National Bank of Commerce, in the city and State of New 
York, the place where the same were by the terms of said bonds 
payable, and payment thereof or any part thereof was demanded 
and refused. 

That more than sixty days have elapsed since the said instalment 
of interest and the said 2,350 coupon or interest notes became due 

and since payment of those presented at the said place of 
18 pavment has been there demanded and refused, by reason 

whereof and in accordance with the terms and conditions of 
the said bonds and the said mortgage deed securing the same the 
principal of each and all of the said 2,350 bonds and the indebted- 
ness represented thereby has become and is now wholly due and 
payable, and your orator has thereby become and is now entitled to 
a foreclosure of the said mortgage deed. 

And your orator further shows unto your honors and charges the 
fact to be that the sum of fifty thousand dollars, due and payable 
to your orator on the first day of April, A. D. 1885, by thesaid The St. 
Lovis, Kansas City and Northern Railway Company, according to 

the terms and conditions of its said mortgage deed, for the 
19 redemption and purchase of the bonds secured thereby, pro- 

vided the same could have then been purchased at or below 
the price of one thousand and fifty dollars per bond, has not nor 
has any part thereof been paid or caused to be paid to your orator, 
and that more than sixty days have elapsed since the said sum 
became due and payable. 

And your orator further charges the fact to be that on the said 
first day of April, A. D. 1885, and ever since, such purchase could 
have then been and can now be made much below the said price 
per bond and in amounts much larger than enough to absorb the 
said sum then due and payable, and that, notwithstanding which, 
default in the payment of the said sum of fifty thousand dollars 

and every part thereof by the said The St. Louis, Kansas 
20 City and Northern Railway Company and the said The 
Wabash, St. Louis and Pacific Railway Company and each of 
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them still continues. By reason thereof your orator has become 
and is now entitled to a foreclosure of the said mortgage deed. 

And your orator further shows unto your honors, and upon in- 
formation and belief charges the fact to be, that the defendant, the 
said The Wabash, St. Louis and Pacific Railway Company, for a 
long time since has been and is now insolventand unable to pay its 
floating debt or the interest accruing on its bonds and other obli- 
gations, for the payment whereof it is liable, and that under and by 
virtue of proceedings now pending in the circuit court of the United 

States for the eastern district of Missouri and other districts 
2 the defendants, Solon Humphreys and Thomas E. Tutt, were, 

on the twenty-ninth day of May, A. D. 1884, appointed receiv- 
ers of all the property whatsoever of the said The Wabash, St. Louis 
and Pacific Railway Company, including all the security conveyed 
to your orator by the said mortgage deed, together with various 
other lines of railway, aud that the said receivers ever since have 
held and now hold the possession of all the said property ; that in 
accordance with orders heretofore entered by the said court, and in 
order to meet certain debts made and contracted by the said The 
Wabash, St. Louis and Pacific Railway Company other than those 
due to your orators, the said receivers have already issued receiv- 
ers’ certificates for large sumsof money, to the payment of which 

your orator is appreliensive your orator’s said mortgage se- 
22 curity may be subjected in preference to the said mortgage 

deed to your orator; all of which is contrary to equity and 
good conscience and manifestly to the wrong and injury of your 
orator and of the owners and holders of the bonds which it it repre- 
sents. 

And your orator further shows unto your honors, and upon infor- 
mation and belief charges the fact to be, that the said Solon Hum- 
phreys and Thomas E. Tutt, receivers as aforesaid, are now and have 
been since the date of their said appointment so operating, manag- 
ing, and controlling your orator’s said mortgage security as to im- 
pair and greatly decrease the value thereof; that the said receivers 
have not kept and do not keep the said mortgage security in good 

order, condition, and repair, but have allowed and are now 
23 allowing the same to become greatly wasted, damaged, and 

impaired; that in their attempts to keep in operation the 
rarious lines of railway composing the entire system committed to 
their care and to meet many and excessively large obligations due 
to creditors of the said The Wubash, St. Louis and Pacific Railway 
Company other than your orator the said receivers have diverted 
and are now diverting the earnings and income of your orator’s 
said mortgage security to the payment of operating and other ex- 
penses incurred on behalf of other and different lines of railway 
committed to their care, as aforesaid ; that the said receivers have 
not kept and are not now keeping the rolling stock appertaining, 

belonging to, and constituting a part of your orator’s mort- 
24 gage security in, upon, or in use connected with the said 

lines of railway mortgaged to your orator, but have allowed 
and do still allow the same to be scattered over the said entire system 
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and used and operated for the sole benefit of lines of railway in their 
suid care other than those conveyed to your orator; all of which is 
greatly to the waste and damage to your orator’s said mortgage se- 
curity and is manifestly to the wrong and injury of your orator and 
of the owners and holders of the bonds which it represents. 

And your orator further shows unto your honors that on orabout 
the tenth day of February, A. D. 1879, the Council Bluffs and St. 
Louis Railway Company, a corporation created by and then and 

now existing under the laws of the State of Iowa and one of 
25 the defendants herein, did demise and lease to the said The 

St. Louis, Kansas City and Northern Railway Company, for 
the term of ninety-nine years from the said date, its entire line of 
railroad then located or thereafter to be constructed, extending from 
the said city of Council Bluffs in a southeasterly direction, through 
the counties of Pottawattamie, Mills, Fremont, and Page, in the said 
State, to the boundary line between the States of lowa and Missouri, 
the same being so much of the security conveyed to your orator as 
as aforesaid as lies within the said State of lowa; that in and by 
terms of said lease the said The St. Louis, Kansas City and Northern 
Railroad Company, for the purpose of obtaining funds to construct 


296 set forth, from the said State line to Elm Flats, in the county 
of Daviess and State of Missouri, did agree to issue its own 

bonds to the amount of sixteen thousand dollars per mile for every 
mile of the said continuous railway, extending from the said Elm 
Flats to the city of Council Bluffs; that by the terms of said lease 
the said The St. Louis, Kansas City and Nortbern Railway Com- 
pany, to secure the payment of the said bonds and Interest thereon, 
agreed to execute a firrst mortgage on ali its right, title,and interest 
in and to the said continuous line of railroad and appurtenances as 
then owned by or therein leased to the said lessee railway company, 
and that the said mortgage shouid provide for for a sinking fund of 
fifty thousand dollars per annum, to be paid toa trustee 

27 to be named in the said mortgage, for the redemption and 
payment of the said bonds, and that in and by the said lease 

it was further agreed that for the purpose of further securing the 
payment of the principal and interest of the said bonds, and to in- 
crease the market value of the same and to induce persons to be- 
come the purchasers thereof, the said defendant, The Council Bluffs 
and St. Louis Railway Company, should execute a guaranty mort- 
gage or deed of trust, conveying its said line of railway, with all its 
property of every description, and that the said mortgage deeds 
should stand as security for the bonds so to be issued, subject only 
to the terms and conditions of the said lease; and your orator prays 
leave to produce and refer to the original of the said lease or a 
duly authenticated copy thereof on the hearing of this cause. 

28 And your orator further shows unto your honors that in 
accordance with the terms and provisions of the said lease 

g@he said The St. Louis, Kansas City and Northern Railway Com- 
pany did make and execute and deliver its said bonds to the amount 
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aforesaid, and did secure the same by its mortgage deed conveying 
the said continuous line of railway from Elm Flats to the city of 
Council Bluffs, as aforesaid, and which said bonds and mortgage 
deed securing the same — made, executed, and delivered to your 
orator, the said The St. Louis, Kansas City and Northern Railway 
Company, as hereinbefore -et forth. 

And your orator further shows unto your honors that in accord- 

ance with the further terms and provisions of the said lease, and on 
or about the fifteenth day of February, A. D. 1879, the said 
29 The Council Bluffs and St. Louis Railway Company, in order 
to increase the market value of the said bonds and to induce 
persons to become the purchasers thereof, and to further secure and 
guarantee the payment of the same and interest thereon to an 
amount that on all the said bonds would equal the sum of sixteen 
thousand dollars per mile for each and every mile of so much of 
the said continuous line of railroad as was situated in the State 
of Iowa, did make, execute, acknowledge, and deliver to your ora- 
tor its certain mortgage deed, whereby it granted and conveyed 
unto your orator, as trustee, and to your orator’s successor, suc- 
cessors, or assigns, in trust, all its right, title, interest, and estate 
in and to all and every part and parcel of its railroad afore- 
said, commencing at the city of Council Bluffs, in the 
30 State of lowa, and extending in a southeasterly direction 
through the counties of Pottawattamie, Mill, Fremont, and 
Page, in the said State of Iowa, to the boundary line between the 
States of Iowa and Missouri, with all its rights, privileges, and fran- 
chises, together with all of the real estate, right of way, depot 
grounds, side iracks, water-tanks, engines, and cars, as the same 
then were or might thereafter be constructed, maintained, operated, 
or acquired, with all the other appurtenances thereunto belonging; 
which said mortgage deed was, between the twenty-eighth day of 
February, A. D. 1879, and the fourth day of March, A. D. 1879, duly 
filed for record and recorded in the recorder’s office of each of the 
counties in the State of lowa through which the line of railway 
mentioned therein was situated, and the original of which 
ol mortgage deed or a duly certified copy thereof your orator 
prays leave to produce and refer to upon the hearing of this 
cause. 

And yourorator further shows unto your honors that in pursuance 
of the terms and conditions contained in thesaid mortgage deed made 
to your orator by the St. Louis, Kansas City and Northern Railway 
Company and by reason of the still continuing defaults in the pay- 
ment of the sums hereinbefore set forth your orator as such trustee 
has been and is now requested by the holders of more than fifty of 
the bonds secured by the said mortgage deed to take possession of 
all the said mortgaged property and during such defaults to manage 

and control the same and to collect and receive all the tolls and 
32 income thereof, and that by reason of the said defaults your 
orator as such trustee has been and is now requested in writ- 
ing by the holders of more than fifty of the said bonds to institute 
this its suit and to obtain herein the appointment of a receiver of 
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all the said mortgaged preimises and a foreclosure of the said mort- 
gage deed 
And your orator further shows unto vour honors that no proceed- 
ings at law for the recovery of the indebtedness aforesaid or any part 
thereof have been had or taken, nor have any of the holders of the 
suid mortgage bonds, so far as your orator has any knowledge, taken 
or caused to be taken any proceedings for the recovery of the said 
indebtedness or any part thereof. 
And your orator further shows unto your honors that the 
33 hereinafter-named defendants, as it is advised and believes, 
have or claim to have some interest in the said lines of rail- 
way and property, or some part or parts thereof, conveyed to your 
orator, as aforesaid, by the said The St. Louis, Kansas City and 
Northern Railway Company, either as subsequent purchasers, in- 
cumbrancers, Judgement creditors, or otherwise; but your orator 
charges the fact to be that their interests and the interests of each of 
them, if any they have, in the said lines of railway and property 
or any part thereof have accrued subsequently to the lien of the 
said mortgage deed to your orator and are subordinate thereto. 
Wherefore and inasmuch as your orator is remediless in the 
premises according to the strict rules of common law, and can only 
have relief in a court of equity, where matters of this nature 
o4 ure properly cognizable and reviewable, to the end, therefore, 
that the hereinafter-named defendants may, if they can, show 
why your orator should not have the relief hereby prayed, and may 
full, true, direct, and perfect answers make, but not under oath, their 
answers under oath being hereby expressly waived, according to the 
statute in such cases made and provided, to all and singular the 
premises, as fully and as particularly as if the same were hereinafter 
repeated ; that an account be had and taken of the bonds and cou- 
pon- or interest notes secured by the said mortgage deed of the said 
The St. Louis, Kansas City and Northern Railway Company and of 
the amount due thereon; that the names of the lawful holders 
thereof may be ascertained ; that an account be taken of all the 
mortgage security conveyed by the said mortgage deed, 
30 whether acquired before or after the execution and delivery 
thereof; that the said The St. Louis, Kansas City and Northern 
Railway Company and the Wabash, St. Louis and Pacific Railway 
Company may severally and fully disclose what property and in- 
terest not hereinbefore sufficiently described or set forth are con- 
veyed or affected by the said mortgage deed, and may be compelled 
to convey and transfer to your orator, by way of further assurance, 
such of the said property and interests as have not been specifically 
conveyed or transferred; that an account may be taken of all the 
liens and incumbrances upon all of your orator’s said mortgage se- 
curity and the priorities thereof determined; that the said mortgage 
deed of the said The St. Louis, Kansas City and Northern Railway 
Company to your orator may be decreed to bea first lien upon all 
the lines. of railway and property described therein or thereby, 
o6 covenanted or agreed to be conveyed; that any and all re- 
ciever’s certificates or obligations heretofore issued or to be 
2—d99 
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issued with the view of making the said certificates or obligations a 
prior lien or charge upon the premises and property mortgaged to 
your orator may be declared void and of no effect; that the said de- 
fendants and each of them may be required to answer herein and 
to state and set forth their respective interests in the said mortgage 
security or any part thereof and the nature and extent of any such 
interests; that the said mortgaged property or security may be sold 
at a judicial sale thereof free and clear from the claims of all the 
parties hereto and free and clear from the claims of all persons whose 
interests are in any manner represented by any of the parties 
o7 hereto under the decree of this honorable court, and upon 
such terms and conditions as to this court shall seem proper ; 
that each and allof the said defendants and all persons in like situ- 
ation with them or any of them and all persons claiming or to claim 
by, from, or under them or any of them may from and by the said 
sale be absolutely barred and foreclosed of and from all right and 
equity of redemption of, in, or to your orator’s said mortgage se- 
curity or any part or parts thereof; that if the proceeds of such sale 
be insufficient to pay the costs of this proceeding and to pay and 
satisfy the amount due upon the said mortgage bonds and coupons 
or interest notes, the said The St. Louis, Kansas City and Northern 
Railway Company and the Wabash, St. Louis and Pacific Rail- 
way Company may be adjudged to be liable and decreed 
08 to pay to your orator the amount of any deficiency which 
may remain; that pending this suit a reciever or reciev- 
ers may be appointed in accordance with the terms and pro- 
visions of the said mortgage deed and the practice of this court, 
with all the customary powers of recievers in like cases of all 
aud singular the said mortgage security and every part thereof, 
and to preserve, operate, manage, and control the same, and 
to otherwise discharge all the duties ordinarily imposed by courts 
of equity on the recievers of railway property by such courts ap- 
pointed ; that the said The St. Louis, Kansas City and Northern 
Railway Company, The Wabash, St. Louis and Pacific Railway 
Company, and Solon Humphreys and Thomas E. Tutt, the recievers 
of the last-named railway company, and each of tlem, upon the 
appointment by your honors of the reciever or recievers herein, 
39 be directed and commanded to forthwith turn over, sur- 
render, and yield possession of all engines, cars, rolling stock, 
machinery, equipments, or other property whatsoever appertaining, 
belonging, or incident to the lines of railway mortgaged to your 
orator; that an injunction may issue restraining the defendants 
and each of them from interfering with, transferring, selling, or dis- 
posing of any of the said mortgaged security, and from taking pos- 
session of, levying upon, or attempting to sell the same or any part 
thereof. 

And your orator prays such other and further relief as the nature 
of its case may require and as shall seem to your honors con- 
sistent with equity and good conscience. 

May it please your honors to grant unto your orator the writ of 
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subpeena, to be directed to the Wabash, St. Louis and 
40 Pacific Railway Company; the St. Louis, Kansas City and 

Northern Railway Company; the Central Trust Company 
of New York (a corporation created by and existing under the laws 
of the State of New York); James Cheney, a citizen and resident of 
the State of Indiana; the Mercantile Trust Company of New York 
(a corporation created by and existing under the laws of the State 
of New York); the St. Louis, Iron Mountain and Southern Rail- 
way Company (a corporation created by and existing under the laws 
of the State of Missouri); the Council Bluffs and St. Louis Railway 
Company (a corporation created by and existing under the laws of 
the State of Lowa), and Solon Humphreys and Thomas E. Tutt, as 

recievers of the Wabash, St. Louis and Pacific Railway Com- 
41 pany, whoare severally hereby made parties defendant to this 

bill of complaint, therein and thereby commanding them and 
each of them, at a certain day and under a certain penalty therein 
to be specified, personallyj to be and appear before your honors in 
this honorable court and then and there to answer all and singular 
the premises and to stand to, abide, and perform such orders and 
decrees as to your honors shall seem meet. 

UNITED STATES TRUST COMPANY OF 
NEW YORK, 
By ——, lis Solicitor 
WILLIAM A. W. STEWART, Of Counsel. 


UniTeD STATES OF AMERICA, aa 
State of New York, City and County of New York, ' 


John A. Stewart, being duly sworn, says that he is the president 
of The United States Trust Company of New York, the complainant 
in the foregoing bill of complaint; that the said bill of complaint is 
true of his own knowledge, except as to those matters therein stated 
to be on information and belief, and that as to those matters he 
believes it to be true. 
> JOHN A. STEWART. 


Sworn to before me by the said John A. Stewart and signed by 
him in my presence this 17th day of June, A. D. 1885. 
THOS. COMISKEY, 
[SEAL. | Notary Public, Kings County. 


Certified in New York county. 


43 EXHIBitT A. 


This deed, made and entered into this fifteenth day of February, 
A. D. 1879, by and between the St. Louis, Kansas City and Northern 
Railway Company, a corporation organized under the laws of the 
State of Missouri, party of the first part, and the United States Trust 
Company of New York, a corporation created under and by virtue 
of the laws of the State of New York, party of the second part, wit- 


nesseth : 
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That whereas the said St. Louis, Kansas City and Northern Rail- 
way Company has made and executed two thousand three hundred 
and fifty bonds bearing date on the first day of April, A. D. 1879, 
each for the sum of one thousand dollars, all of which are made pay- 

able to the United States Trust Company of New York or 
44 bearer, forty years after said date, for value received, at the 

National Bank of Commerce, in the city and State of New 
York, with interest from date at the rate of seven per cent. per an- 
num, payable semi-annually on the first days of April and October 
in each year, on the presentation and surrender of the proper 
annexed coupons, the principal and interest of said bonds being 
payable in gold coin of the present weight and fineness, as fixed by 
the laws of the United States now in force, and which bonds ‘are 
also exempt from any income tax that now is or may be hereafter 
levied or provided for by any law of the United States; and 

Whereas said St. Louis, Kansas City and Northern Railway 
Company is the owner of a line of railroad extending in a north- 

westerly direction from a point known as Elm Flats, near 
45 Pattonsburg, in the county of Daviess, State of Missouri, 

through the counties of Daviess, Gentry, Nodaway, and 
Atchison, in said State, to the boundary line between the States of 
Missouri and lowa; and 

Whereas the Council Bluffs and St. Louis Railway Company, a 
corporation organized under the laws of lowa, is the owner of a line 
of railroad extending from the city of Council Bluffs, in the State 
of Iowa, in a southeasterly direction through the counties of Potta- 
wattamie, Mills, Fremont, and Page, in said State, toa point on said 
boundary line between the States aforesaid at which the lines of 
railroad aforesaid join, intersect, and connect with each other; and 

Whereas the said Council Bluffs and St. Louis Railway Company, 

by its certain agreement in writing dated on the tenth day of 
46 February, A. D. 1879, for certain good and valuable considera- 
tions therein expressed, has leased, demised, and let unto the 
said St. Louis, Kansas City and Northern Railway Company, its 
successors and assigns, free from all liens and incumbrances of every 
kind whatsoever, for the full term of ninety-one vears from and after 
date of said agreement, the entire line of its said railroad as the 
same now is or may be hereafter constructed, maintained, operated, 
or acquired, with all the real estate, right of way, depots, depot 
grounds, side tracks, engines, cars, and other appurtenances there- 
unto belonging, together with the right, privilege, and franchise of 
maintaining and operating said railroad and regulating, fixing, 
collecting, and receiving all freights, tolls, and charges for the use 
thereof or for the transportation of freight, passengers, and property 
upon or over the same; and 
47 Whereas the line of railroad aforesaid will, when com- 
pleted, constitute and form one continuous line of railway, 
extending from said Elm Flats, in said county of Daviess, State of 
Missouri, to said city of Council Bluffs, in the State of Iowa. and 
which said continuous line is designated in said bonds and is to be 
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hereafter known as the Omaha Division of the St. Louis, Kansas 
City and Northern railway; and 
Whereas the St. Louis, Kansas City and Northern Railway Com- 
pany, for the purpose of obtaining the necessary funds with which 
to construct and equip said Omaha Division of its railroad, has 
issued its bonds aforesaid at the rate of sixteen thousand dollars 
per mile for each and every mile of the railroad aforesaid in the 
States of Missouri and Iowa: 
48 Now, therefore, to secure the prompt payment of the prin- 
cipal and interest of the bonds herein described and hereby 
secured, and for the further consideration of one dollar to it, the said 
St. Louis, Kansas City and Northern Railway Company, paid by the 
United States Trust Company of New York, the receipt of which is 
hereby acknowledged, the said St. Louis, Kansas City and Northern 
Railway Company has given, granted, bargained, sold, assigned, con- 
veyed, and confirmed, and by these presents does give, grant, bar- 
gain, sell, assign, convey, and confirm, unto the said United States 
Trust Company of New York, its successor, successors, and assigns in 
this trust forever, all and every part and parcel of the continuous line 
of railroad aforesaid, and all right, title, and interest therein, as now 
owned, leased, and held by the said St. Louis, Kansas City and 
49 Northern Railway Company, commencing at said Elm Flats, 
near Pattonsburg, in the State ef Missouri, and extending 
through the counties of Daviess, Gentry, Nodaway, and Atchison, in 
said State of Missouri, and through the counties of Page, Fremont, 
Mills, and Pottawattamie, in the State of lowa, to the city of Coun- 
cil Bluffs, in said State, as said railroad now is or may be hereafter 
constructed, maintained, operated, or acquired, together with all the 
priv:leges, rights, franchises, real estate, rignt of way, depots, depot 
grounds, side tracks, water-tanks, engines, cars, and other appurte- 
nances thereunto belonging. 
This conveyance is made in trust, however, for the following pur- 
poses, to wit: If the principal of said bonds and the several instal- 
ments of interest thereon be duly paid as the same become 
50 due, and if payment shall be made to the sinking fund for 
the redemption and payment of said bonds, as hereinafter 
provided, then this deed shall be void and the property hereby con- 
veyed shall be released at the costs of said St. Louis, Kansas City 
and Northern Railway Company; but if the principal of said bonds 
or any part thereof shall not be paid by said railway company 
when the same become due, or if any instalment of interest upon 
said bonds or any part thereof shall not be paid within sixty days 
after the same become due and payment thereof shall have been 
demanded at the place of payment, or if said St. Louis, Kansas City 
and Northern Railway Company, its successors and assigns, shall, 
for the period of sixty days, fail to provide the sum of $50,000 per 
annum asa sinking fund for the payment and redemption 
51 of said bonds, as hereinafter provided, then and in either of 
said events the principal of the bonds hereby secured shall 
become due and payable, and the said United States Trust Com- 
pany of New York or its successor, successors, or assigns in this 
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trust shall, whenever requested so to do by the holder or holders of 
fifty or more of the bonds hereby secured, take possession of all of 
said mortgaged property, and during such default shall manage and 
control the same and collect and receive all the toils and income 
thereof, and upon demand in writing of the holder or holders of 
fifty or more of said bonds the said United States Trust Company of 
New York or its successor, successors, or assigns in this trust shall 
proceed to foreclose this mortgage and sell the property 
52 therein and hereby conveyed, at the city of St. Louis, at public 
auction, to the highest bidder for cash after having first given 
twenty days’ public notice of the time, terms, and place of sale by 
advertisement in at least two daily newspapers published in the city. 
of St. Louis and one daily newspaper published in the city of New 
York, and upon making such sale said United States Trust Com- 
pany of New York, its successor, successors, or assigns In this trust, 
shall execute to the purchaser or purchasers thereof an absolute 
deed to the property hereby conveyed, and it, the said United States 
Trust Company of New York, its successor, successors, or assigns 
in this trust, shall receive the net proceeds of such sale and apply 
the same as follows, to wit: 
First. To the payment of the costs and expenses of this 
o3 trust, including the commission or compensation of the 
trustee. 

Second. To the payment of the principal of said bonds and the 
interest thereon to the day of sale; and in case the proceeds of 
suid sale are not sufficient to pay the whole of said principal and 
interest to the day of sale, then suid trustee shall apportion the same 
pro rata among the holders of said bonds; and 

Third, If after paying all of said bonds and the interest thereon 
to the day of sale there shall remain a surplus, said trustee shall pay 
the same to the St. Louis, Kansas City and Northern Railway Com- 
pany, its successors or assigns ; but itis hereby expressly understood 
and agreed by and between the parties hereto that the purchaser or 

purchasers of that portion of said railroad and other property 
54 situated in the State of Iowa and hereby conveyed shall not 

be bound by any of the covenants or agreements contained 
in any lease of the Council Bluffs and St. Louis Railway Company 
of its railroad and appurtenances aforesaid to the St. Louis, Kansas 
City and Northern Railway Company unless he or they shall elect 
in writing to be bound by the covenants contained in said lease. 

And the said St. Louis, Kansas City and Northern Railway Com- 
pany hereby further agrees to and with said United States Trust 
Company of New York, its successor, successors, and assigns in this 
trust, that it, the said railway company, will, on the first day of 
April, A. D. 1880, and every first day of April in each year there- 
after until the maturity of said bonds, pay the sum of fifty thousand 
dollars in gold coin, of the weight and fineness hereinbefore men- 

tioned, to said United States Trust Company of New York, its 
55 —_— successor, successors, or assigns in this trust, to be held by it 
or its successor, successors, or assigns in trust for the re- 
demption or purchase of the bonds hereby secured at the lowest 
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price at which the same can conveniently be bought, provided such 
purchase can be made at or below the price of one thousand and 
fifty dollars per bond; but it is understood that in case sufficient of 
said bonds to absorb the amount to be paid into said sinking fund 
cannot be purchased or are not offered to said trustee at or below 
the price above mentioned, then said trustee or its successor, suc- 
cessors, or assigns shall within thirty days after the receipt of said 
money return the same to said St. Louis, Kansas City and Northern 

Railway Company, its successors or assigns, and in determining 
56 what bonds shall be purchased and redeemed with the sink- 

ing fund aforesaid it shall be the duty of said trustee .to 
accept and pay the bonds offered to it at the lowest price within ten 
duys after the receipt of each instalment of said sinking fund, and 
in case the bonds of different parties are offered at the same price 
it shall be the duty of said trustee to accept and pay those first 
offered within said ten days; and— 

Whereas it is provided in the bonds hereinbefore described and 
hereby secured that said bonds shall pass by delivery or by transfer 
on the books of the said St. Louis, Kansas City and Northern Rail- 
way Coinpany in the city of New York,and that after a registration 
of the ownership of said bonds, certified thereon by the transfer 

agent of said railway company, no transfer of said bonds 
o7 except upon the transfer books of said company shall be 

valid unless the last transfer shall be to bearer, which trans- 
fer to bearer shall again render said bonds transferable by delivery, 
and that said bonds shall continue subject to successive registration 
and transfer to bearer, as aforesaid, at the option of each successive 
holder, provided the coupons issued with the same and not due are 
attached to said bonds when such registration is desired, and not 
otherwise: 

Now, it is agreed by and between the parties hereto that the said 
United States Trust Company of New York or its successor, suc- 
cessors, or assigns 1n this trust will keep in its office in the city of 
New York the necessary books in whicb the registration and trans- 

fer of said bonds may be made as therein provided for, and 
08 the president of said United States Trust Company of New 

York that may be from time to time elected shall be, and he 
is hereby, constituted the transfer agent of said St. Louis, Kansas 
City and Northern Railway Company in said city of New York, and 
as such transfer agent he shall sign all certificates of registration 
and transfer provided for herein or in the bonds aforesaid. 

And said St. Louis, Kansas City and Northern Railway Company, 
for itself and its successors and and assigns, hereby covenants and 
agrees that in case of default in the payment of the principal of 
said bonds or any instalment of interest thereon or in case it shall 
fail to make payment to the sinking fund herein provided for it 

will at once, upon demand, deliver possession of the railroad 
59 and other property hereby conveyed to the trustee herein 
named or to its successor, successors, or assigns; but it is fur- 
ther expressly understood and agreed by and between the parties 
hereto that said St. Louis, Kansas City and Northern Railway Com- 
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any, its successors or assigns, shall, until such time as default is 
made in the payment of the interest or -rincipal of said bonds or 
until such time as it may fail to make payment to said sinking fund, 
as herein provided, be entitled to have and to hold the possession of 
said railroad, with all its appurtenances, and it shall also be en- 
titled to collect, receive, and retain all revenue arising from the use 
thereof. 

The said St. Louis, Kansas City and Northern Railway Company 
hereby further agrees, for itself, its successors and assigns, that it 

' will from time to time pay all the expenses of this trust, in- 
60 cluding the compensation and expense of the transfer agent 
herein provided for and appointed. 

And the said United States Trust Company of New York, party 
of the second part, hereby accepts this conveyance and covenants 
to perform the trust hereby vested in it according te the terms of 
this deed and the bonds aforesaid. 

In case a vacancy shall occur in this trust from any cause whatso- 
ever, then a new trustee or trustees may be appointed by any court 
of competent jurisdiction upon the application of the holder or 
holders of one hundred or more of the bonds hereby secured, and 
such court may, by its order or decree, vest in such trustee or trus- 

tees so appointed all the authority, estate, and powers pos- 
61] sessed under this instrument by said United States Trust 

Company of New York; and in case suid United States Trust 
Company of New York shall at any time before the maturity of the 
bonds hereby secured cease to do business or cease to keep an office 
in the said city of New York, then and in that event it shall be the 
duty of said St. Louis, Kansas City and Northern Railway Com- 
pany to designate and appoint some other person who may have 
and keep an office in said city of New York as its transfer agent, 
and the person designated and appointed shall perform all acts in 
relation to the registry and transfer of said bonds with like effect as 
the president of said United States Trust Company of New York 
might perform such acts under the provisions of this instrument. 


It is hereby further agreed that nothing herein contained 

62 shall be held or construed to prevent or interfere with a fore- 

closure of this instrument, the appointment of a receiver, or 

any other act or proceeding appropriate or customary in such cases 
by any court of competent jurisdiction. 


And it is also agreed as aforesaid that after default in the pay- 
ment of interest or principal of any of the bonds hereby secured, 
and when such default shall have continued for the space of sixty 
days after demand, as hereinbefore set forth, then the party of the 
second part, its successors, successors, and assigns in this trust, in any 
suit, action, or proceeding instituted at the request of the holder or 
holders of fifty or more of the bonds hereby secured, shall be en- 
titled as a matter of right to the appointment by any court of com- 

petent jurisdiction of a reciever of the railroad, rolling stock, 
63 and all property and estate conveyed by this instrument, 
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and such recievers shall have all the powers and rights 
usually possessed by receivers in similar cases. 


64 For the purpose of designating the rolling stock that shall 
belong to the line of railroad hereby mortgaged it is hereby 
agreed by and between the parties hereto that the party of the first 
part will mark in some substantial :nanner all engines and cars of 
each and every class hereafter purchased by it with the words 
“Omaha Division” until such time as the engines and ears of each 
and every class so purchased and marked shall bear the same pro- 
portion to the number of miles of railroad hereby mortgaged and 
surveyed that the whole number of engines and cars of each and 
every class now owned by the party of the first part bears to the 
whole number of miles now owned by it; and the party of the first 
part further agrees that it will thereafter at all times keep the roll- 
ing stock designated as belonging to the railroad hereby conveyed 
equal in value and amount per mile to the amount of rolling 
65 stock per mile on the entire line or lines of railroad owned 
by said party of the first part, its successors or assigns. 

[It is further understood and agreed by and between the parties 
hereto that the purchase price of the bonds secured by this mort- 
gage is to be recieved by and paid to the United States Trust Com- 
pany of New York, its successor, successors, or assigns in this trust, 
and until the final completion of the railroad hereby mortgaged 
and conveyed the proceeds arising from the sale of said bonds shall 
only be paid by said trustee to the party of the first part, its succes- 
sors or assigns, in instalments, no one of which shall exceed the 
sum of two hundred thousand dollars, and, with the exception of 

the first instalment of the same, shall be paid only on the 
66 deposit with such trustee of a certificate of the president of 

said railroad company and the chief engineer in the charge 
of the construction of the line of railroad hereby mortgaged that 
the previous installment has been expended exclusively in the con- 
struction or equipment of said line of railroad or in the purchase 
of material for the construction thereof. 

And it is hereby further mutually covenanted and agreed by and 
between the parties to this instrument that the said party of the 
second part, its successor, successors, or assigns in this trust, shall be 
accountable only for reasonable diligence in the management thereof, 
and shall not be responsible for the acts of any agent or servant em- 
ployed by it or them when such agent or servant shall have been 
employed with reasonable discretion. 


67 In testimony whereof the said St. Louis, Kansas City and 

Northern Railway Company has caused its seal to be here- 
unto affixed and these presents to be subscribed by its president and 
secretary, at St. Louis, Missouri, on this fifteenth day of February, 
A. D. one thousand eight hundred and seventy-nine, and the said 
United States Trust Company of New York, trustee herein, has, by 
its president, also signed these presents and attached its corporate 
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seal hereto in signification of its acceptance of the trust herein 
created. 
ST. LOUIS, KANSAS CITY AND NORTH- 
ERN RAILWAY COMPANY, 


[ SEAL. | By B. W. LEWIS, Jr., President. 
Attest: JAMES F. HOW, Secretary. 
68 UNITED STATES TRUST COMPANY OF 


NEW YORK, 
By JOHN A. STEWART, President. | 
WM. DARROW, Secretary. (SEAL. | 


STATE OF MISSOURI, rp 
City of St. Louis, ag 


3e it remembered that on this fifteenth day of February, A. D. 
1879, before me, the undersigned, a notary public within and for 
the city and county of St. Louis and State of Missouri, came b. W. 
Lewis, Jr., president, and James F. How, secretary, of the St. Louis, 
Kansas City and Northern Railway Company, who are personally 
known to me to be the same persons whose names are subscribed to 

the foregoing instrument of writing as parties thereto, and 
69 they acknowledged the same to be the act and deed of the said 

company by them as president and secretary of said St. Louis, 
Kansas City and Northern Railway Company, party thereto, and 
that they affixed the seal of said corporation thereunto by authority 
of said company and severally acknowledged that they executed 
the same as the act and deed of said corporation for the purposes 
therein mentioned, and that the seal so affixed is the corporate seal 
of said company. 

And I further certify that I was qualified as notary public afore- 
said on the 13th day of March, A. D. 1876, and that my official 
term expires on the 9th day of March, A. D. 1882. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal this the 15th day of February, in the year of our 
Lord one thousand eight hundred and seventy-nine. 


[SEAL. | GEO. 8. GROVER, 
Notary Public, St. Louis City and County, Missouri. 


70 STaTe OF New York, |... 
City and County of New York, f °°’ 


Be it known that on the twenty-first day of February, in the year 
one thousand eight hundred and seventy-nine, before me, the under- 
signed, a notary public for thecity of New York, in and for said county 
and State aforesaid, appeared John A. Stewart and William Darrow, 
both to me personally known, the first as president and the latter as 
secretary of the United States Trust Company of New York, at the date 
of the execution of the above instrument, and to me known to be the 
real persons who executed the foregoing instrument in their said sev- 
eral capacities of president and secretary as aforesaid, and each of them 
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“ 
herein severally and for himself alone acknowledged that he had 
oan 71 executed and delivered the said instrument freely and vol- 
VT H- untarily for the uses and purposes therein expressed, and the 
said William Darrow, having been by me duly sworn, did depose 
and say that the seal affixed to the said instrument is the corporate 
seal of the said United States Trust Company of New York, and that 
OF he, the said William Darrow, was the secretary of the said company 
at the time of the execution of the foregoing instrument, and that 
he affixed said seal to said instrument by aut thority of said company 
AL. ] for such purposes, and that said instrument was executed and deliv- 
ered as the act of said company for the purposes in said instrument 
expressed ; which said acknowledgment and deposition are to me 
satisfactory evidence of the due execution and delivery of said in- 
strument. 
ey Witness my hand and notarial seal on this twenty-first day 
id for 72 of of February, in the year one thousand eight hundred and 
B. W. seventy-nine. 
Louis, [ SEAL. | HENRY L. THORNELL, 
ynally Notary Public, City and County of New York. 
weer The foregoing is hereby approved as to form and manner of ex- 
e said ecution. ee a 
‘puis, WILLIAM A.W -§ EWART, 
and ee Counsel for Trustee. 
ority February 21, 1879. 
cuted 
poses STaTe OF MIssouRIt, I me 
> seq! County of Daviess, 
fore. In the recorder’s office. 
cial I. Wm. S: Abell, recorder of said county, do hereby certify that 


i the ‘within instrument of w riting, to wit, mortgage from St. L.. a 


ixed ©. & M. R’y Co. to the United States Trust Co. of New York, ws 
our on the 27th day of February, A. D. 1879, at 7 o’clock and — min- 
utes a. m., duly filed for record in this office and is recorded 
73 in the records of this office, in Book M, at pages 317 and fol- 
rt. Ing. 
In witness whereof I have hereunto set my hand and 
|seaL.| affixed my official seal, at office, in Gallatin, Mo., this llth 
: day of March, A. D. 1879. 
| [SEAL. | W. S. ABELL, Recorder. 
ear 
ler- State OF MIssouRI, | ,, 
nty County of Gentry, jf’ 
~ ; In the recorder’s office. 
ate I, J. B. Thomas, clerk of the circuit court and ex officio recorder 
the within and for the county aforesaid, do certify that the instrument 
ev- of writing hereto attached, with the certificate thereon, was filed for 


om * record in my office on the 27th day of February, 187 9, at 2 o'clock 
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— minutes p. m., and that the same is duly recorded in said office 
in Book “ H” for recording mortgages, at pages 53, 54, 55, 56, 57, 58, 
59, 60. 
74 [n witness whereof I have hereunto set my hand and affixed 
the seal of said court. | 
Done at Albany, Missouri, this 21st day of March, 1879. 
[ SEAL. | J. B. THOMAS, Recorder. 


STATE OF MIssouRI, me 


County of Nodaway, | 
In the recorder’s office. 


I, Lawrence J. Growney, clerk of the circuit court and ez officio 
recorder within and for the county aforesaid, do certify that the in- 
strument of writing hereto attached, with the certificate thereon, 
was filed for record in this office on the 28th day of February, 1879, 
at 8 o’clock and 30 minutes a. m., and that the same is duly re- 
corded in said office in Book 19 for recording mortgages, at pages 

345, 346, &e. 


[SEAL. | In witness whereof I have hereunto set my hand and 
affixed the seal of said court. ) 
75 Done at Maryville this 29th day of March, 1879. 


LAWRENCE J. GROWNEY, Clerk, 
By THEO. F. JONES, Deputy. 


Certificate of Record. 


STaTE OF MIssouRI, 
Mra 
County of Atchison, 


I, John W. Smith, clerk of the circuit court and ex officio recorder 
in and for said county, do hereby certify that the annexed instru- 
ment, together with the certificate of acknowledgment thereon, were 
received by me for record on the 28th day of February, 1879, 
at 5 o’clock and .20 minutes p. m., and that the same are truly re- 
corded in my office in Book Number 12, at page number 269 to 
280. 

In testimony whereof I have hereunto set my hand 
[seAL.] and affixed the seal of said court, at office, in 
76 Rockport, this 24th day of March, 1879. 
: JOHN W. SMITH, Lecorder. 
| SEAL. | By —— ——, Deputy. 


Mortgage. 


St. Louis, Kansas City & Northern Railway Co. to the United States 
Trust Company of N. Y. 


Strate OF lowa, \s 
Page County, f° 


Filed for record the Ist day of March, A. D. 1879, at 6 o’clock p. 
m., and recorded in Book 27, on pages 127 to 136. 
JAMES L. BROWN, 
Recorder of Page County, Iowa. 
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STATE OF IowA, 
” 83 ‘ 
Fremont County, 


[, M. R. Yowell, recorder of the county of Freemont and 

77 State of Iowa, do hereby certify that a certain mortgage given 

by the St. Louis, Kansas City and Northern Railway Com- 

pany to the United States Trust Company of New York and bear- 

ing date the fifteenth day of February, 1879, was filed for record in 

my office on the 3rd day of March, 1879, at 9 o’clock a. m., and is 

duly recorded in Book “L,” pages 478 to 487, inclusive, mortgage 
records of Freemont county and State of Lowa. 

Witness my hand, March 7, 1879, at my office, in Sidney, county 

and State aforesaid. 
M. R. YOWELL, 


County Recorder, Fremont County, Iowa. 


No. 174. 
STATE OF lowaA, 
Mills County, | “s 
I, M. H. Byers, recorder of said county, hereby certify that the 
within mortgage was duly filed in my office on the 3rd day 
78 of March, A. D. 1879, at 11 o’clock a. m.,and reeorded in Book 
No. 13 of Mortgages, at page 71. 
M. H. BYERS, 
Recorder of Mills County, Iowa. 


Counci, Buiurrs, lowa, March 24, 1879. 

I, James P. Goulden, recorder of Pottawattamie county, State of 
Iowa, do hereby certify that the mortgage from the St. Louis, Kan- 
sas City and Northern Railway Company to the United States Trust 
Company of New York was filed for record in this office March 3, 
1879, at 5 o’clock p. m., and that the same is recorded in Book 90 of 
Records, at pages 16 to 27, inclusive. 

JAMES P. GOULDEN, 
Recorder, Pottawattamie Co., Iowa. 


79 Afterwards, on the 25th day of February, A. D. 1886, there 

was filed in the office of the clerk of the said United States 
court a petition, with affidavits, praying the appointment of a re- 
ceiver, which are in words and figures following, to wit: 


80 In the Circuit Court of the United States, Southern District 
, of Iowa, Western Division Thereof. 


Unirep States Trust Company or New York, Complainant, ) 
against 
Tue Wabash, St. Lours AND Paciric RAILROAD CoMPANY and | 
Others, Defendan’s. 


To the honorable the judges of said court: 
The petition of the United States Trust Company of New York 
respectfully shows to the court as follows: 
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That your petitioner is the trustee named in the mortgage dated 
February 15, 1879, made by the St. Louis, Kansas City and 
81 Northern Railway Company and known as the Omaha Divis- 
ion mortgage, to secure the payment of $2,350,000.00, with in- 
terest thereon at the rate of seven per cent. per annum, payable 
semi-annually on the first days of April and October; that default 
having been made April Ist, 1885, in the payment of the instalment 
of interest due on that day the trustee, at the request of the commit- 
tee of the holders of the bonds secured by said mortgage, subse- 
quently instituted proceedings to foreclose said mortgage by two 
actions—one brought in the circuit court of Pottawattamie county 
Iowa, and the other in the circuit court of Gentry county, Missouri, 
At the request of said committee, and after consultation. 
§2 and conference with the various parties in interest, your pe- 
titioner determined, as the mortgage premises were then in 
the possession of the receivers of the Wabash, St. Louis and Pacific 
railway, not to press the prayer for the appointment of a receiver 
contained in its bill of complaint until November, 1885, when an 
application was made in each of said courts for the appointment of 
Thomas McKissock, of the city of St. Louis, Missouri, receiver of the 
property covered by said mortgage. Upon the presentation of such 
upplications a petition and bond were filed by Solon Humphreys 
and Thomas E. Tutt, the said receivers of the Wabash, St. Louis and 
Pacific railway, for the removal of said actions to the circuit 
83 courts of the United States for the southern district of Iowa 
aud the western district of Missouri respectively; that said 
actions are now pending in said courts, the motions for the appoint- 
nent of such receivers never having been heard, and that a duly 
certified copy of the record herein has been filed with the clerk of 
this court. 

Your petitioner further shows that on the Sth day of December, 
1885, upon its certified petition therefore, duly filed in the office of 
the clerk of the circuit court of the United States for the eastern di- 
vision of Missouri, and upon all of the pleadings and proceedings 
taken in the action then pending in the said court, entitled “ The 

Central Trust Company of New York against The Wabash, 
84 St. Louis and Pacific Railway Company and others, consoli- 

dated cause,” it applied to said court for an order directing 
said Wabash receivers to transfer and surrender to the receiver to be 
appointed in this action all the property and premises described in 
said mortgage; that upon the hearing of such motion it was con- 
tinued for further consideration for the reasons mentioned in the 
opinions of said court, to which your petitioner prays leave to refer. 

Your petitioner further shows that on the 4th day of January, 
1886, in accordance with such decision and with the request of the 
bondholders, to all of whom, so far as your petitioner was able to 
ascertain by advertisement in four newspapers published in the city 

of New York, and one rewspaper published in the eily of St. 
85 Louis, and one in the city of Chicago, the condition of said 
mortgage property had been made known, your petitioner 
renewed said motion, and thereafter such proceedings were had that 
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an order was duly entered in said cause on the 6th day of January, 
1886, a certified copy of which is hereto annexed, marked Exhibit 
“A,” to which your petitioner prays leave to refer and to make a 
part of this petition. 

Your petitioner further shows that it has been requested by said 
bondholders’ committee to forthwith apply to this court for the ap- 
pointment of Thomas McKissock, of the city of St. Louis, Missouri, 
as receiver of the property covered by said mortgage, in order that 

in the event of the payment of $13,708.53 mentioned in said 
86 order marked Exhibit “A,” not being made before February 

5, 1886, or in event of such payment at the expiration of the 
sixty days therein mentioned, the receiver, the said MeKissock, may 
be in a position, as such receiver, duly appointed and qualified, to 
at once take possession of and operate all of the said mortgaged 
property. 

That your petitioner is informed and believes that said McKissock 
is a man of integrity, whose character and position are recognized 
in the community in which he resides and has resided for many 
years, and that by reason of his intimate acquaintance with the 
railway and property described in the bill of complaint herein and 
with its condition, needs, and possibilities, he is well fitted to be ap- 
pointed such receiver. 

Wherefore your petitioner prays for an order of this court, 

87 to be made after due deliberation, appointing said Thomas 

McKissock receiver of all the premises and property de- 

scribed in the said mortgage to your petitioner, with all the powers 

usually vested in. receivers in like cases, and for such other and fur- 
ther relief as may be just. 

And your petitioner, as in duty bound, will ever pray, Kc. 

Dated New York, January 14, 1586. 

UNITED STATES TRUST CO. OF N. Y,, 
By JOHN A. STEWART, President. 


UNITED STATES OF AMERICA, ) 
Southern District of New York, 
City and County of New } ork, J 


SS. 
John A. Stewart, being duly sworn, deposes and says he is the 
president of the United States Trust Company of New York, 
88 the petitioner above, named, and that the foregoing petition 
is true of hisown knowledge, except as to the matters therein 
stated to be alleged on information and belief, and as to those mat- 
ters he believes it to be true. 


JOHN A. STEWART. 


Subscribed and sworn to before me this fourteenth day of Janu- 


ary, 1556. 
THOMAS 8. COMISKEY, 


[SEAL. | Notary Public, Kings County. 


Certificate filed in New York county. 
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89 Circuit Court of the United States, Southern District of lowa, 
Western Division Thereof. 


Unirep States Trust Company oF New York, Complainant, 


against | 
W aBasH, St. Louis anp Pacrric Rartway Company and Others, 
Defendants. 


UniteD STaTEs OF AMERICA, ae 
State of New York, City and County of New York, | 


John H. Beach, being duly sworn, deposes and says that he is the 
chairman of the committee of holders of the bonds of the St. 
90 Louis, Kansas City and Northern Railway Company, known 
as Omaha Division bonds; that said committee was appointed 
in May, 1885, at a meeting of the bondholders called by the United 
States Trust Company of New York, as trustee under the mortgage 
of the St. Louis, Kansas City and Northern Railway Company to 
secure said bonds, notice of which meeting was published in the 
daily papers in New York; that said meeting was well attended, 
and by a vote of the bondholders present at said meeting this com- 
mittee, of which deponent is chairman, was unanimously elected 
to advise with the trustee of the said mortgage as to the proceedings 
which should be taken to protect the rights and interests of said 
bondholders; that the bonds which have been registered in 
9] the list kept by the committee amount to about $1,600,000, 
and are increasing ; that said committee, which is composed 
of James E. Pulsford, James H. Smith, Charles S. Smith, James F. 
Dwight, and deponent, has had many meetings from time to time, 
and has procured evidence of the management of the railroad prop- 
erty covered by said mortgage and now in the hands of Messrs. 
Humphreys and Tutt, as receivers of the Wabash, St. Louis ard 
Pacific railway, and upon evidence so obtained said committee has 
requested said trustee to take the necessary proceedings to secure 
the appointment of a separate receiver of the property covered by 
said mortgage and to secure the surrender of said property to him 
by said Wabash receivers. 
That ata meeting of said committee held the 25th day 
92 of November, 1885, it was unanimously resolved that the 
trustee be requested to as- the appointment of Thomas Mc- 
Kissock, of St. Louis, Missouri, as such receiver. Deponent has been 
acquainted with said McKissock for a period of twenty-five years 
and believes him to be a man not only of high character, but also 
well known in the community in which he resides and has resided 
for many years—his acquaintance with and capacity for railway 
operation and construction. 
During the time that deponent served as receiver of the Mis- 
souri and Pacific Railway Company and its leased lines, and as re- 
ceiver of the Atlantic and Pacific Railroad Company and its leased 
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lines, deponent endeavored to secure the services of said 

93 McKissock as superintendent and general manager, being 

confident that said McKissock was a wise and efficient rail- 

road manager; that said McKissock was superintendent of the St. 

Louis, Kansas City and Northern Railway Company at the time 

when said Omaha Division was constructed, and is particularly 
familiar with the position and needs of that property. 

JOHN H. BEACH. 
Subscribed and sworn to before me this 14th day of January, 


1886. 
ROBERT S. MINTURN, 


[ SEAL. ] Notary Public (103), New York County. 


94 Exuisit “A.” 
Nos. 2357 and 2464, consolidated. 
United States Circuit Court; Eastern District of Missouri. 


CENTRAL Trust CompANY OF New York et al. \ 
against 
Toe WapasuH, St. Louis anp Pacific Raitway CoMPANY el al. | 


Duly Certified Copy of the Order for Receivers to Transfer the Omaha 
Division of the Wabash, St. Louis and Pacific Railway in the Above- 
Entitled Cause. 


95 In the Circuit Court of the United States for the Eastern Dis- 
trict of Missouri. 


THe CentraL Trust Company oF New YORK ef al. ) 

U8. { 

Tae Wasasu, St. Louis aNp Paciric RAILWAY Cause. 
Company et al. 


Consolidated 


Order for receivers to transfer the Omaha Division of the Wabash, 
St. Louis and Pacific Railway. 


JANUARY 6TH, 1886. 


Now, on this day, comes the United States Trust Company of New 
York, trustee, by its solicitor, and represents to the court that it Is 
the trustee under a certain mortgage or trust deed executed 
96 by the St. Louis, Kansas City and Northern Railway Com- 
pany on February 15th, 1879, to secure certain bonds com- 
monly known as “ Omaha Division bonds,” of which there are now 
outstanding $2,350,000, said bonds bearing interest at the rate of 
seven per cent. per annum, payable semi-annually. | 
That said railway company defaulted in the payment of the in- 
terest failing due upon said bonds on April Ist, 1885, and that such 
default continues, no interest upon said bonds having been paid 
since October Ist, 1884; that said mortgage embraces and covers a 
4—599 
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line of railroad of the Wabash, St. Louis and Pacific Railway Com- 
— extending from the city of Council Bluffs, in the county of 
ottawattamie, lowa, to Pattonsburgh, in the county of Daviess, 
Missouri,. said railroad and branch being of the aggregate 

97 length of one hundred and forty-three miles. 

‘That said United States Trust Company of New York filed 
its bill of complaint in the circuit courts of the counties of Potta- 
wattamie, lowa, and Gentry, Missouri, praying for the foreclosure of 
its said mortgage, which said actions were by the receivers herein 
removed into the circuit courts of the United States for the southern 
district of lowa and western district of Missouri respectively, where 
the same are now pending, and in each of which said actions there 
is now undetermined a motion to remand the cause to the respective 
State court- in which the same was originally brought. 

And the said United States Trust Company of New York having 
prayed the court- for an order directing the receivers to surrender to 
it,as such trustee as aforesaid, the possession and control of the said 

railroad and property embraced in and covered and conveyed 
98 by its said mortgage, with leave to apply to the circuit courts 
in which its two said foreclosure actions are pending for such 
orders and decrees as may be advised are needful for the best pro- 
tection and conduct of its said trust touching the future manage- 
ment and operation of said railroad as provided in said mortgage ; 
the division and apportionment of the equipment and rolling stock 
between said trustee and the line of railroad conveyed by their 
mortgage and the said receivers and the other divisions of said 
Wabash, St. Louis and Pacific railway, and the entering and exe- 
cuting of a final decree of foreclosure and sale of said railroad and 
and property covered by said mortgage to said trustee, United States 
Trust Company of New York, and that it be hence dismissed ; and 
the receivers appointed by this court, the Central Trust Company 
of New York, and James Cheney, of Indiana, trustees under 
99 the consolidated mortgage mentioned in the bill and exhibits, 
and all other parties interested in said motion being repre- 
sented in open court by their several solicitors and being duly ad- 
vised of said motion, and the court having fully considered said 
motion and being advised in the pretises, it is now hereby ordered 
that the said receivers do, within thirty days from and after the filing 
of this order, transfer and surrender to the said trustee, United 
States Trust Company of New York, or to any person or receiver 
appointed at its instance by the circuit eourts of the States for the 
southern district of lowa or the western district of Missouri, or by 
the circuit courts of the Pottawattamie county, Iowa, or 
100 Gentry county, Missouri, or by any one or more of said 
courts in which the foreclosure actions brought by said trustee 
may at the time of said appointment be pending, the entire lines of 
railroad hereinafter described, and known as the Omaha Division 
of the Wabash, St. Louis and Pacific railway, and also all property 
real and personal, pertaining to said division and now in their pes- 
session and control: Provided, That inasmuch as the rolling stock 
and equipment property covered and conveyed by said mortgage 


THE W., ST. LOUIS & PAC. R’Y CO. VS. T. MCKISSOCK, REC’R, 4c. 27 


has been used indiscriminately with the rolling stock and equip- 
ment belonging to other division- of the railways, and inasmuch as 

an equitable apportionment of rolling stock and equipment 
101 ~—iwill be madeas hereinafter provided, it is further ordered that 

for the time being, and until a final distribution and appor- 
tionment of rolling stock and equipment is made to said Omaha 
Division, the receivers shall permit said trustee or its representative 
or receiver appointed as herein provided to have the use of such 
rolling stock and equipment in kind and amount as has been needed 
in the business of said Omaha Division during the three months 
last past. 

It is further ordered that if the Wabash, St. Louis and Pacific 
Railway Company or some person or persons on its behalf or the 
receivers herein at the expiration of said thirty days shall pay or 
cause to be paid to said United States Trust Company of New York, 

trustee, the sum of thirteen thousand seven hundred and 
102s eight 395 dollars ($13,708.33) in cash, being equal in amount 

of one month’s interest on the first-mortgage bonds secured 
by said Omaha Division mortgage, to be applied by said trustee upon 
the indebtedness secured by said mortgage, the time for the transfer 
and surrender of said Omaha Division and equipment above di- 
rected be thereupon extended for the further period of thirty days, 
making in all sixty days from and after the filing of this order, but 
that under no circumstances shall such transfer and surrender be 
longer delayed. 

Immediately upon the expiration of thirty days from and after 
the filing of this order, in case said sum of thirteen thousand seven 

hundred and eight %; yey dollars ($13,708.33) is not paid before 
103 such expiration, and “immediately u upon the expiration of 

said sixty days from and after the date of filing hereof, in case 
said sum is duly paid as hereinabove provided, said receivers shall 
forthwith and without any further order of this or any other court 
make the transfer and surrender above directed. 

It is further ordered that the matter of the division and equitable 
apportionment of the rolling stock and equipment between said 
Omaha Division and said Wabash, St. Louis and Pacific railway be, 
and the same is hereby, submitted to the courts by which the actions 
brought by the said trustee for the foreclosure of its said mortgage 
are pending for adjudication and settlement by decree. 

The surrender and transfer of the property uuder this order 
104 shall not be held to divest this court of jurisdiction of said 
property in this cause, but the same shall continue to be sub- 


ject to such jurisdiction until the further order of this court; and 


upon due notice by order of this court the said trustee shall here- 
after appear in court in response to any demand or requirement 
that shall be ordered by the court; this clause of this order to be 
and remain in force until the further order of this court. 

This order shall in no manner prejudice or curtail the right of 
said trustee to prosecute its foreclosure proceedings now pending in 
the circuit courts of the United States for the southern district of 


28 §. HUMPHREYS ET Als, &C., VS. T. MCKISSOCK, REC’R, &C, AND 


Iowa and western district of Missouri or in the said State — 
105 courts if said actions or either of them shall be there re- 
manded to finale foreclosure, decree, and sale; said trustee 
shall also have the right to except to any orders made by this court 
in this cause concerning it or the said Omaha Division covered and 
conveyed by said mortgage. | 
And it isfurther ordered that the receivers, having appeared in 
said foreclosure actions pending in said circuit courts of the United 
States for the southern district of lowa and western district of Mis- 
souri or the said State courts to which said actions or either of 
them may be remanded, shall present in said courts for final adju- 
dication any demand that they may have as such receivers against 
said property known as the Omaha Division for the oper- 
106 = ating or other expenses, and also as to the portion, if any, of 
receivers’ certificates issued under the orders of this court for 
which said property may be justly chargeable in law or equity, and 
that in said courts the said receivers answer and litigate to final ad- 
judication any and all claims made against them and in favor of 
said Omaha Division in respect to the credits allowed to said Omaha 
Division by said receivers and any and all claims and questions 
pertaining to a full, equitable, and final settlement between said 
Omaha Division, as a seperate and several road, and the said The 
Wabash, St. Louis and Pacific railway. 


107 Uwyirep Srates oF AMERICA, ais 
Eastern District of Missouri, f° 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the 
writing hereto attached to be a true copy of the order for receiver 
to transfer the Omaha Division of the Wabash, St. Louis and Pacific 
railway, in case, Nos. 2357 and 2464 consolidated, of The Central 
Trust Company of New York and others, complainants, against 
The Wabash, St. Louis and Pacific Railway Company and others, 
defendants, as fully as the same remains on file and of record in 
said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 

seal of said court, at office, in the city of St. Louis, in said 
108 = district, this 6th day of January, in the year of our Lord 
eighteen hundred and eighty-six. 
A. P. SELBY, 
: Clerk of said Court, 
[| SEAL. | By T. L. CRAWFORD, Deputy. 


Filed Feb. 25th, 1886. 
H. K. LOVE, Clerk. 


109 Afterwards, on the 3rd day of March, A. D. 1886, there 

was filed and entered of record in the office of the clerk of 
the said United States court an order of the judge thereof in words 
and figures following, to wit: 
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110 #£=In the Cireuit Court of the United States for the Southern 
District of lowa, Western Division Thereof. 


Unirep States Trust Company or New York, Complainant, ) 
against 
Tue Wasasu, St. Louis AND Pacrric Rattway Company nee 


Others, Defendants. 


Upon reading and filing the verified petition of the complain- 
ant herein and the exhibits thereto annexed and the several answers 
of the defendant-, The Wabash, St. Louis and Pacific Railway Com- 
pany, The Central Trust Company of New York, and Solon Hum- 
phreys and Thomas E. Tutt, as receivers of the said Wabash, St. Louis 
and Pacific railway, and the demurrer of the defendant, The Coun- 
cil Bluffs and St. Louis Railway Company, the other defendants 

herein having failed to file appearances or to plead herein, 
111 except the defendant, The Mercantile Trust Company of New 

York, which has filed its appearance herein, but has made 
default in pleading, and the parties being before the court, and the 
court having heard argument and being fully advised in the mat- 
ter, now, on motion of Theodore Sheldon, the complaiuant’s solicitor, 
it is ordered, adjudged, and decreed that Thomas MecNissock, Esq., 
of the city of St. Louis, Missouri, be, ana he hereby is, appointed re- 
ceiver herein of all and singular the premises and property de- 
scribed in the mortgage made to the complainant by the St. Louis, 
Kansas City and Northern Railway Company, dated Feb-uary 15, 
1879, as set forth in the complainant’s petition or bill of complaint 
herein, with full power and instructions to take possession of the 
same and every part thereof, and to manage, control, operate, pos- 
sess, and protect all of said property, acting in all things subject to 
the order of the court ; that the suid receiver, before entering upon his 

duties, execute a bond in the penal sum of twenty-five thou- 
112 sand dollars, with surety, to be approved by this court or the 

clerk thereof,conditioned forthe faithful performance and dis- 
charge by the said receiver of his duties as such, and that he will in 
all things execute, obey, and observe all orders of this court now or 
hereafter to be made herein. 

And it is further ordered, adjudged, and decreed that the said re- 
ceiver be, and he hereby is, authorized and ordered to prosecute, 
defend, and continue all suits and legal proceedings affecting said 
mortgaged premises, property, and franchises brought by or against 
the defendants, The St. Louis, Kansas City and Northern Railway 
Company, The Council Bluffs and St. Lowis Railway Company, The 
Wabash, St. Louis and Pacific Railway Company, or Solon Hum- 
phreys and Thomas FE. Tutt, as receivers of the property held or 
owned by said Wabash, St. Louis and Pacific Railway Company, 
whether heretofore or hereafter commenced or whether in the names 

or name of said defendants or any of them; to defend all 
113 = suits brought against him as such receiver or affecting the 
receivership, and to bring such suits or proceedings in the 
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names or name of said defendants or any of them or otherwise as _ 
he may be advised by counsel to be necessary and proper in the 
discharge of the duties of his office and for acquiring, securing, and 
protecting the assets, franchises, property, and rights described and 
embraced in the said mortgage. 

And it is further ordered and adjudged that the said defendants 
last above mentioned and each and every of them and their 
agents, servants, officers, and attorneys and whoever may have 
possession or control thereof do, on the sixth-day of March, 1886, 
transfer and surrender to said receiver, upon his having duly quali- 
fied, as hereinbefore provided, such qualification to be evidenced, 
when evidence is demanded by any one of said defendants, by the 
certificate of the clerk of this court that the bond hereby required 
has been filed in his office, all the property, real and personal, where- 

soever found, whereof he is hereby appointed receiver as afore- 
114 said, and all the books of vouchers, maps, plats, deeds, and 
other evidences relating exclusively or chiefly thereto. 

And it is further ordered and adjudged that said receiver have 
full-power and authority to inquire after, receive, aid take posses- 
sion of all such property and be vested with all the powers conferred 
by law and the practice of this court upon receivers in like cases. 

And it is further ordered and adjudged that said receiver keep full 
and accurate accounts of all his acts and doings as such receiver and 
report the same to this court from time to time whenever required by 
law or the court so to do; and it is further ordered and adjudged 
that said receiver be, and he hereby is, authorized and empowered 
to employ such counsel and attorneys as he may deem necessary to 
manage in his behalf such suits and other proceedings and affairs 
as have arisen or may arise and to advise him in relation to the 
performance of the duties of his office, and that said receiver may 

use the real and personal property above described for any 
115 ~=and all the purposes set forth in this order. 

And it is further ordered and adjudged that said receiver 
shall have full power to pay and discharge all debts due to labor- 
ers, servants, agents, and employés of all kinds for services rendered 
in connection with the operation of the said mortgaged railway and 
in and about the conduct and management of its lawful business by 
him as such receiver. 

And it is further ordered that said receiver be, and he hereby is, 
authorized and empowered to sign, issue, and deliver such certifi- 
‘ates, under his name as such receiver, in such form and to such 
amounts as shall from time to time be approved by this court, and 
to use the same or apply the proceeds thereof to the payment 
and satisfaction in whole or in part of any debts now due or 
which may hereafter be contracted by him in the proper manage- 
ment and operation of said railroad and other mortgaged prop- 

erty, which said certificates shal] be payable out of any 
116 moneys applicable for that purpose, and that the sum or 
sums represented by said certificates shall, unless previously 
discharged, be payable out of any money realized upon the fore- 
closure and sale of the mortgaged property referred to and de- 
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scribed in the petition or bill of complaint herein equally with any 
other liabilities incurred by the receiver in the protection and man- 
agement of the said property and the operation of said railroad. 

And itis further ordered that nothing herein contained shall affect 
or impair the order relating to the said premises and property hereto- 
fore entered of record on the 6th day of January, 1886, by the cir- 
cuit court of the United States for the e: stern district of Missouri. 

fowa City, March Ist, 1886. 

J. M. LOVE, Judge. 


117 Filed March 3d, 1886. 
H. K. LOVE, Clerk. 
118 Afterwards, on the 7th day of October, A. D. 1886, the same 


being the 10th day of the regular September term, A. D. 1886, 
of said court, there was filed and entered of record therein a decree 
of said court in words and figures following, to wit: 


119 In the Cireuit Court of the United States for the Southern 
District of Lowa, Western Division Thereof. 


Unirep States Trust Company or New York, Complainant, } 
against 

ee WaBasH, St. Louis AND Pacitrirc Rattway Company, THE 

. Louis, Kansas City and Northern Railway Company, The 

( sai al ‘Trast C oe of New York, James Cheney, The Mer- 

eantile Trust Company of New York, The St. Louis, [ron 

Mountain and Southern Railway Company, and Solon 

120 Humphreys and Thomas E. ‘Tutt, as Receivers of said Wa- 

bash, St. Louisand Pacific Railway Company, Defendants. | 


te 
7 


This cause came on to be further heard at this term and was 
argued by counsel; and thereupon, upon consideration of the prem- 
ises, it was ordered, adjudged, and decreed— 

First. That the allegations and averments in the complainant’s 
bil! of complaint, so far as they are material to the relief prayed for, 
are true. 

Second. That the mortgage or deed of trust, dated February 15, 
1879, made by the St. Louis, Kansas City and Northern Railway 
Company to the complainant, United States Trust Company of New 

York, of which a true copy is annexed to the original bill 
121 _—s filed in this cause as Exhibit “A,” is a valid conveyance of 

the railroad, franchises, and property of the said corporation 
therein mentioned, known as the Omaha Division, for the security 
of the mortgage bond- therein set forth; that the said bonds were 
duly issued and the same and the proceeds thereof lawfully disposed 
of, and that said mortgage is a first lien upon all the premises and 
property therein dese ribed. 

Third. That the defendant, The St. Louis, Kansas City and North- 
ern Railway Company, and its successor, the defendant, The Wabash, 
St. Louis and Pacific Railway Company, made default in the pay- 
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ment of the interest on said mortgage bonds which became due on 
the first.day of April, 1885, and also made default in payment of 
the several instalments of interest upon the said bonds which be- 
came due and payable on the first day- of October, 1885, and April, 

1886, respectively, and that since the first day of October, 
122 = 1884, no part of said interest has been paid. 

Fourth. That by the terms of said bonds and the said 
mortgage securing the same the principal of the said bonds had, 
before the filing of the bill of complaint in this cause, become due 
and payable. : 

Fifth. That the amount of the principal of said bonds now out- 
standing and due and payable is the sum of two million three hun- 
dred and fifty thousand dollars, and that the amount of interest 
thereon which has become and remained due and payable is, at the 
date of this decree, the sum of three hundred and forty-nine thou- 
sand two hundred and eighteen ;°,°; dollars. 

Sixth. That the premises and property described in said 
123° mortgage cannot be sold in parcels without loss and preju- 

dice to all parties i:iterested therein, and that the nature and 
situation of such property and premises are such that the interest 
of all the parties requires tiiat they should be sold as an entirety. 

Seventh. That the defendant-, The Wabash, St. Louis and Pacific 
Railway Company or The St. Louis, Kansas City and Northern 
Railway Company, within thirty days after the entry of this decree, 
pay into this court the amount ascertained and herein declared to 
be due fronr the said companies to the holders of the bonds issued 
under the said mortgage, together with interest from this date, at 
the rate of seven per cent. per annum, and with the costs in this 
cause. 

Eighth. That in default of such payment the equity of redemp- 

tion and all right, title, and interest of the said defendants, 
124 The Wabash, St. Louis and Pacific Railway Company and 

The St. Louis, Kansas City and Northern Railway Company, 
and of all the defendants in this cause in and to the said mortgage 
property and premises, be forever barred and foreclosed, and that all 
and singular the said premises and property described in the said 
mortgage made to the complainant as follows, namely: All and 
every part and parcel of the continuous line of railroad aforesaid, 
and all right, title, and interest therein as now owned, leased, and 
held by the said St. Louis, Kansas City and Northern Railway 
Company or its successor, The Wabash, St. Louis and Pacific Rail- 
way Company, commencing at said Elm Flats, near Pattonsburg, 
in the State of Missouri, and extending through the counties of 

Daviess, Gentry, Nodaway, and Atchison, in said State of 
125 Missouri, and through the counties of Page, Fremont. Mills, 

and Pottawattamie, in the State of Iowa, to the city of Council 
Bluffs, in said State, as said railroad now is or may be hereafter 
constructed, maintained, operated, or acquired, together with all the 
privileges, rights, franchises, real estate, right of way, depots, depot 
grounds, side tracks, water-tanks, engines, cars, and other appurte- 
nances thereto belonging, be sold at public auction by Henry H., 
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Trimble, Esq., who is hereby appointed special master in chancery 
of this court, at the front door of the building in which the Federal 
courts are held, in the city of Council Bluffs, Iowa, at twelve o’clock 
noon on such day as said master shall,appoint, with power to said 
master for proper cause-to postpone said sale without further notice 
save an advertisement of such pustponement by the ‘master at the 

time fixed for such sale; that the said master give notice 
126 _—of the time, place, and terms of sale and of the property to be 

sold, by advertisement thereof at least once a week in two 
newspapers, one published in the city of New York and the other 
published in the city of Council Bluffs, lowa, for the space of six 
successive weeks prior to the said sale; that said mortgaged prop- 
ertv and premises be sold absolutely and without the privilege of 
redemption and free, clear, and discharged of aud from all leases 
made by any of the defendants. 

Ninth. That said sale be made upon the following terms, to wit: 
Twenty-five thousand dollars to be paid in cash to the said master 
in chancery by an approved bidder at the time of sale, and the re- 
mainder thereof upon the confirmation by this court of such sale, 

either in cash or in the said first-mortgage bonds of the St. 
127 Louis, Kansas City and Northern Railway Company, above 

described, at par, with accrued interest, including interest 
upon the unpaid coupons thereon from the respective dates of ma- 
turity thereof, the said bonds and coupons, if such sale be for less 
than the amount due on said bonds, to be taken as equivalent to so 
much in eash of the said purchase-money as would be distributable 
and payable thereon. 

Tenth. That the said master in chancery forthwith report the sale 
and proceedings under this decree to this court with all convenient 
speed, and that upon the confirmation thereof and the full payment 
of the purchase-money therefor the said master in chancery, by ¢ 

proper deed, convey to the purchaser or purchasers at such 
128 _ sale, or his or their assigns, the said premises and property 

hereinbefore directed to be sold, which said deed, when so 
made, shall vest in the grantee or grantees all the right, title, estate, 
interest, property, and equity of redemption of, in, and to all and 
singular the real and personal estate, property, premises, and fran- 
chises therein described, in fee simple forever, and shal! entitle the 
said grantee or grantees, upon compliance with the provisions of such 
sale, to the possession of said premises and property, and shall be a 
perpetual bar, both in law and in equity, to the defendants in this 
action and each and every of them and all persons claiming under 
them or any of them subsequently to the commencement of this 
action, of, in, or to or in respect of said property, premises, and fran- 

chises so sold and conveyed and each and every part thereof. 
129 Eleventh. That upon presentation to them respectively of 

the said master’s deed or a copy thereof the defendants, The 
Wabash, St. Louis and Pacific Railway Company and The St. Louis, 
Kansas City and Northern Railway Company execute, acknowledge, 
and deliver to the grantee or grantees named in said master’s deed 
releases and quitclaims of all their right, title, and interest of every 

5—999 
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nature in and to the property and premises described in said master’s 
deed and every part thereof. 

Twelfth. That the receiver heretofore appointed herein remain in 
possession of the mortgaged premises and continue to operate the 
same after the sale thereof, and unti! the conveyance thereof shall 
keep a correct account of the earnings and income of the premises 

accruing after the date of sale, and if the sale shail be 
130  contirmed the purchaser, on delivery of possession by the re- 

ceiver, shall be entitled to receive the net income and earn- 
ings accruing subsequent to the date of sale,and the proceeds of 
such income and earnings. : 

Thirteenth. That the said master in chancery pay the proceeds of 
such sale hereby directed into court, to be applied to the payment 
of the cost and expenses of such sale; of all the costs and disburse- 
meuts in this cause, including all fees and allowances to be made 
for services rendered by the clerk, marshal, master, or others in the 
prosecution of this suit; of all allowances to be made by this court 
for sclicitors’ and counsel fees herein ; of the fees and compensation 
to be paid to Thomas McKissock, the receiver herein, and all ex- 
penses of his receivership; of the allowance and compensation to be 

paid to the complainant herein, United States Trust Com- 
131 pany of New York, for the services rendered by it as trustees 
under the said mortgage, and that the balance of such pro- 
ceeds be applied equally to the payment pro rata of all of the first- 
mortgage bords so far as the balance of such proceeds will permit. 

Fourteenth. ‘That the question of the liability of the Wabash, St. 
| Louis and Pacific Railway Company and Solon Humphreys and 
i Thomas E. Tutt, individu-lly and as receivers of the said Wabash, 
| St. Louis and Pacific Railway Company, for rental or for balance of 
earnings or otherwise, while in possession of the mortgaged property 
and premises, and any claim of said receivers against said property 
| as stated in their answer to the bill of complaint and cross-bill by 
| them filed herein, and the division and equitable apportion- 
| 132 ~=ment of rolling stock and equipment between the said Omalia 

Division and the Wabash, St. Louis and Pacific Railway, to- 
i || gether with all intervening petitions against the receiver, here- 
| tofore filed or to be filed herein, be reserved and held for advisement 
eS | and decision by this court, and for such further orders as may be 
| necessary, anything in this decree to the contrary notwithstanding ; 
and if any liability be adjudged against said Solon Humphreys and 
Thomas E. Tutt, individually or as receivers of said Wabash, St. 
Louis and Pacific Railway Company, the same shall be applied to 
the payment of any deficiency that may arise after the application 
| of the net proceeds of the sale herein ordered on account of the 
| bonds secured by the mortgage above described, and this court 
| hereby reserves jurisdiction concerning all the matters hereinabove 
reserved and all intervening petitions, whether now pending 
133 or hereafter to be filed therein, claiming legal or equitable 
liens. 

al Fifteenth. That the defendants, The Wabash, St. Louis and Pacific 

#4 | Railway Company and The St. Louis, Kansas City and Northern | 
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Railway Company, are liable for the amount of any deficiency that 
may arise in the payment of said bonds and coupons after the ap- 
plication thereto of the balance of the net proceeds of sale of said 
property and premises as hereinbefore directed. 

Sixteenth. That the complainant present this decree to the cir- 
cuit court of the United States for the western district of Missouri, 
entertaining aucillary jurisdiction of this cause, and pray that the 
same be approved by the said court and entered as the decree thereof. 


Unitep States Trust Company oF New YORK, ) 


WapasHh, Str. Lovurs AND Paciric Rattway Com- 


(Signed) J. M. LOVE, Judge. 


Entered October 7th, 1886. 


13: Afterwards, on the 19th day of January, A... 1887, there 


was filed in the office of the clerk of the said United States 


court a master’s report of sale in words and figures following, to wit: 


135 In the Cireuit Court of the United States for the Southern 


ow 
District of Iowa, Western Division Thereof. In Equity. 


Complainant, 
agatnst 


pany, St. Louis, Kansas City and Northern Rail- 
way Company, Central Trust Company of New > Number 140. 
York, James Cheney, Mercantile Trust Company 
of New York, St. Louis, Iron Mountain and South- 
ern Railway Company, and Solon Humphreys 
and Thomas E. Tutt, as Receivers of said Wabash, 
St. Louis and Pacific Railway, Defendants. 


136 To the honorable the judges of the said court: 


The undersigned, Henry H. Trimble, the special master in 
chancery of the said court appointed in and by a decree thereof 
made and entered in the above-entitled cause on the seventh day of 
October, 1886, respectfully reports— 

That it was in said decree, amongst other things, ordered, ad- 
judged, and decreed that in default of the payment within thirty 
days thereafter of the sum of two million six hundred and fourty-nine 
thousand two hundred and eighteen and ,°,°; dollars ($2,649,218.60) 
and interest thereon from the date of the said decree by the de- 
fendants, The St. Louis, Kansas City and Northern Railway Com- 
pany and The Wabash, St. Louis and Pacific Railway Company, for 

the use of the holders of the bonds therein described, the 
137 equity of redemption of the said defendants, The St. Louis, 

Kansas City and Northern Railway Company and The 
Wabash, St. Louis and Pacitic Railway Company, and of all the 
defendants in this cause in and to the hereinafter-deseribed mort- 
gaged premises and property be forever barred and foreclosed, and 
that all and singular the premises and property described in the 
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mortgage made to the complainant and as follows, namely, all and 
every part and parcel of a certain continuous line of railroad, and 
all right, title, and interest therein as now owned, leased, and held 
by the said St. Louis, Kansas City and Northern Railway Company 
or its successor, the said Wabash, St. Louis and Pacific Railway 
Company, commencing at Elm Flats, near Pattonsburg, in the 
State of Missouri, and extending through the counties of 
138 Daviess, Gentry, Nodaway, and Atchison, In said State of Mis- 
souri, and through the counties of Page, Fremont, Mills, and 
Pottawattamie, in the State of lowa, to the city of Council Bluffs, in 
said State, as said railroad now is or may be hereafter constructed, 
maintained, operated, or acquired, together with all the privileges, 
rights, franchises, real estate, right of way, depots, depot grounds, 
side tracks, water-tanks, engines, cars, and other appurtenances, be 
sold as an entirety and absolutely and without the privilege of re- 
demption, at public auction, by the undersigned, who was, as afore- 
said, thereby appointed special master in chancery of this court, at 
the front door of the building in which the Federal courts are held, 
in the city of Council Bluffs, lowa, on such day as said special mas- 
ter in chancery should appoint, after first giving notice of the 
139 time, place, and terms of sale and of the property to be sold, 
by advertisement at least once a week in two newspapers, one 
published in the city of New York and the other published in the 
city of Council Bluffs, lowa, for the space of six successive weeks 
prior to the said sale; all of which will more fully and at large ap- 
pear, reference being hereby had to the said decree. , 
That default was made. by the defendants and each of them in 
the payment of the said sum of two million six hundred and forty- 
nine thousand two hundred and eighteen and ,% dollars 
(2,649,218.60), and every part thereof, which said default continued 
for the period of thirty days and upwards after the entry of the said 
decree ; whereupon and in accordance with the said decree the un- 
dersigned, as such special master in chancery, did appoint as 
140 the day of such sale the twenty-eighth (28th) day of Decem- 
ber, 1886, and in pursuance of such appointment did adver- 
lise the premises and property in the said decree, and hereinabove- 
mentioned and described, for sale at public auction to the highest 
and best bidder, in the New York Times, a newspaper of general 
circulation published daily in the city of New Yorks once a week 
for six weeks in succession, the date of the first paper containing 
the said advertisement being the tenth day of November, 1886, and 
the date of the last paper containing the same being the twenty-_ 
second day of December, 1886, and did also advertise the said prem- 
ises and property .in the Council Bluffs Daily Globe, a newspaper of 
general circulation published in the city of Council Bluffs, Iowa, the 
date of the first paper containing the said advertisement being 
the tenth day of November, 1886, and the date of the last 
141 paper containing the same being the twenty-second day of 
December, 1886, the said advertisements and each of them 
having been published for more than six consecutive weeks, to wit, 
on seven successive Wednesdays in the six weeks prior to the said 
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day of sale, as appears by a duly certified copy of each of the said 
advertisements, which said certified copies are hereunto annexed 
and made a part hereof. 

That at the hour, day, and place named, fixed, and mentioned in 
the said advertisements of sale, to wit, at the hour of twelve o’clock 
noon on the twenty-eighth (28th) day of December, 1886, at the 
front door of the building in which the Federal courts are held, in 
the city of Council Bluffs, Iowa, the undersigned, as such special 

master in chancery, did offer for sale as an entirety the prem- 
142 _—ises and property in the said decree and advertisement and 

hereinabove mentioned and described, at public auction, to the 
highest and best bidder, absolutely and without privilege of redemp- 
tion, and in accordance with the terms and conditions mentioned in 
the said decree and advertisement, and there and then struck off 
and sold the same to John H. Beach, James &. Pulsford, James H. 
Smith, Charles S. Smith, James f&. Dwight, and George Warren 
Smith, the committee of the first-mortgage bondholders of the St. 
Louis, Kansas City and Northern Railway Company, Omaha Divis- 
ion, and their successors or survivors, for the sum of one million 
four hundred thousand dollars ($1,400,000), that sum being the 
highest and best sum bid for the said premises and property, and 

the said John H. Beach, James EF. Pulsford, James H. Smith, 
143. Charles S. Smith, James F. Dwight, and George Warren 

Smith, the committee of the first-mortgage bondholders afore- 
said, being the highest and best bidders therefor. 

And, as provided in the said decree, the said purchasers have paid 
over to the undersigned, as such special master in chancery, upon 
account of their said bid, the sum of twenty-five thousand dollars 
$25,000) in eash, for which sum the undersigned has given his re- 
ceipt to said purchasers. 

All of which is respectfully submitted. 

. H. H. TRIMBALL, 
Special Master in Chancery of the Circuit Court of the 
United States for the Southern District of Iowa, Western Division. 


Dated at Council Bluffs, Iowa, December 28th, A. D. 1856. 


144 STaTe OF Iowa, |... 
Pottawattamie County, J -° 
Unitep Srates Trust Co. or N. Y. } 
v8. a 


WabBasuH, Sr. Louis & Paciric R’y Co. ef al. } 


I, C. M. Maynard, on my oath, do solemnly swear [am manager of 
the Council Bluffs Daily Globe, a newspaper issued daily and printed 
& published in said city of Council Bluffs, lowa; that the annexed 
notice was published in said newspaper for seven consecutive weeks 
as follows: The first publication thereof beginning on the 10th day 
of November, 1886; the second on the 17th day of Nov., 1886; the 
third on the 24th day of Nov., 1886, and the fourth on the Ist day 
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of Dec., 1886; 5th, on the 8th day of Dec.; 6th, on the 15th day of 
Dec. ; 7th, on the 22nd day of Dec., 1886. 
C. M. MAYNARD. 


145 Signed in my presence by said C. M. Maynard and by him 
sworn to before me this 27th day of Dec., A. D. 1886. 
Witness my hand and notarial seal. 
F. M. HUNTER. 


U. 8S. Commissioner. 


Special Master’s Sale. 


In the Cireuit Court of the United States for the Southern District 
of Iowa, Western Division thereof. 


Unitrep Srates Trust Company oF NEW 
York, Complainant, 
against | September Term, 1586. 
Wabash, Sr. Louis anp Pactric Ratr- { In Equity. Number 140. 
way Company and Others, Defend- | 
ants. 


Notice is hereby given that under and in pursuance of a 
146 = decree entered in the above-entitled cause by the circuit court 
of the United States for the southern district of Iowa, west- 
ern division thereof,on the 7th day of October, 1886, I, Henry H. 
Trimball, the special master in chancery named in said decree, will 
sell to the highest and best bidder, at public auction, at the front 
door of the building in which the Federal courts are held, in the 
city of Council Bluffs, Iowa, at twelve o’clock noon on the twenty- 
eighth (28th) day of December, A. D. 1886, all and singular the 
railroad, premises, and property known as the Omaha Division of 
the St. Louis, Kansas City and Northern Railway Company, or the 
Wabash, St. Louis and Pacific Railway Company, said premises and 
property being described in said decree as follows, namely : 
All and every part and parcel] of the continuous line of 
147 ___—i railroad aforesaid and all right, title, and interest therein as 
now owned, leased, and held by the said St. Louis, Kansas 
City and Northern Railway Company or its successors, The Wabash, 
St. Louis and Pacific Railway Company, commencing at said Elm 
Flats, near Pattonsburg, in the State of Missouri, and extending 
through the counties of Daviess, Gentry, Nodaway, and Atchison, 
in the State of Missouri, and through the counties of Page, Fremont, 
Mills, and Pottawattamie, in the State of Lowa, to the city of Council 
Bluffs, in said State, as said railroad now is or may be hereafter con- 
structed, maintained, operated, or acquired, together with all the 
privileges, rights, franchises, real estate, right of way, depots, depot 
grounds, side tracks, water-tanks, engines, cars, and other appur- 
tenances thereunto belonging. 
The foregoing premises and property will be sold abso- 
148 _—lutely and without the privilege of redemption and free, clear, 
and discharged of and from all leases made by any of the 
defendants. 
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Said premises and property will be sold as an entirety and upon 
the following terms and conditions: Twenty-five thousand dollars 
($25,000) must be paid in cash to-the special master by an approved 
bidder at the time of sale, and, if the sale be confirmed by the court, 
the balance of the purchase-money upon the confirmation of such 
sale by the court, either in cash or in the first-mortgage Omaha 
Division bonds of the St. Louis, Kansas City and Northern Railway 
Company, as provided in said decree. 

The said bonds and the overdue coupons thereon will be received 
in payment of the balance of the purchase-money bid at such sale 

as equivalent toso much of the said purchase-money as will 
149 be distributable and and payable thereon. 

For a more particular description of the property and prem- 
ises to be sold as aforesaid and the terms and conditions of sale 
reference is hereby made to the said decree now on file in this 
cause. 

Dated November 9, 1886. 
HENRY H. TRIMBLE, 

Special Master in Chancery. 
THEODORE SHELDON, 


( omplainant’s Solicitor. 


150 STaTE OF New YORK, Poe 
City and ( ounly of New York, j oo 


Theodore L. Peverelly, being duly sworn, saith that he is princi- 
pal clerk in the office of the New York Times, a newspaper printed 
and published in the city of New York; that the advertisement 
hereto annexed has been regularly published in the said New York 
Times once a week for six weeks, sevep times successively, to wil, 
on the 10th, 17th, and 24th days of November, and December Ist, 
8th, 15th, and 22nd, 1886. 
THEODORE L. PEVERELLY. 
Sworn to before me this 22 day of December, 1886. 

[ SEAL. | KUGENE C. MANBORGNE, 

Notary Public (192), N. ¥. Co. 


15] Special Master’s Sale. 


In the Circuit Court of the United States for the Southern District 
of Iowa, Western Division thereof. 


Unitrep States Trust Company or New ) 
York, Complainant, 

against | 

Wasasu, St. Louris anp Paciric RaIc- { 
way Company and Others, Defend- | 
ants. J 
Notice is hereby given that under and in pursuance of a decree 
entered in the above-entitled cause by the circuit court of the United 


September Term, 1886. 


In Equity. Number 140. 


. 


~~ 
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States for the southern district of Iowa, western division thereof, o 
the 7th day of October, 1886, I, Henry H. Trimble, the special mas 
ter in chancery named in said decree, will sell to the highest an 
best bidder, at public auction, at the front door of the building i 
which the Federal! courts are held in the city of Council Bluff 
152 Iowa, at twelve o’clock noon on thetwenty-eight- (28th) da. 
of December, A. D. 1886, all and singular the railroad, prem 
ises, and property known as the Omaha Division of the St. Loui: 
Kansas City and Northern Railway Company, said premises an 
property being described in said decree as follows, namely: All an 
every part and parcel of the continuous line of railroad aforesais 
and all right, title, and interest therein as now owned, leased, anc 
held by the said St. Louis, Kansas City and Northern Railway Com 
pany or its successors, The Wabash, St. Louis and Pacific Railway 
Company, commencing at said Elm Flats, near Pattonsburg, in thi 
State of Missouri, and extending through the counties of Daviess 
Gentry, Nodaway, and Atchison, in the State of Missouri, anc 
through the counties of Page, Fremont, Mills, and Pottawattamie 
in the State of lowa, to the city of Council Bluffs, in saic 
153 ~=State, as said railroad now is or may be hereafter constructed 
maintained, operated, or acquired, together with all the priv 
ileges, rights, franchises, real estate, right of way, depots, depot 
grounds, side tracks, wate -tanks, engines, cars, and other appurte 
nances thereunto belongiig. 

The foregoing premises and property will be sold absolutely ana 
without the privilege of redemption and free, clear, and discharged 
of and from all leases made by any of the defendants. 

Said premises and property will be sold as an entirety and upon 
the following terms and conditions: Twenty-five thousand dollars 
($25,000) must be paid in cash to the special master by an approved 
bidder at the time of sale, and, if the sale be confirmed by the court 

the balance of the purchase-money upon the confirmation 
154 = of such sale by the court, either in cash or in the first-mort- 

gage Omalia Division bonds of the St. Louis, Kansas City and 
Northern Railway Company, as provided in said decree. The said 
bonds and the overdue coupons thereon will be recieved in payment 
of the balance of the purchase-money bid at such sale as equivalent 
to so much of the said purcliase-money as will be distributable and 
payable thereon. 

For a more particular description of the property and premises to 
be sold as aforesaid and the terms and conditions of sale reference 
is hereby made to the aforesaid decree now on file in this cause. 

Dated November 9th, 1886. 

HENRY H. TRIMBALL, 
Special Master in Chancery. 
THEODORE SHELDON, 


Complainant’s Solicitor. 


155 Filed Jan. 19, 1887. 
H. K. LOVE, Clerks. 
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156 Afterwards, on the 21st day of February, A. D. 1887, there 

was filed and entered of record in the office of the clerk of 
said court an order of the judge thereof in words and figures fol- 
lowing, to wit: 


157 In the Circuit Court of the United States for the Southern 


District of lowa, Western Division thereof. 
Trust Company or New York, ) 
Complainant, 
against 
Tue Wapasa, St. Louts AND Pactric Rattway Com- 
PANY and Others, Defendants. 


Unitrep STATES 


In Equity. 
| No. 140. 


And now, February nineteenth, 1887, this cause coming on to be 
further heard upon the report of sale filed herein on the nineteenth 
day of January, 1887, by Henry H. Trimble, Esquire, special mas- 
ter, appointed in and by the decree made and entered herein on the 
7th day of October, 1886, and it appearing to the court that the said 
special master’s report of sale has been on file for upwards of thirty 
days,and that noexceptions thereto have been taken or filed by 
any of the parties hereto, and the same having been argued 
by counsel, and the court having been fully advised, there- 
upon, upon consideration of the premises, it is ordered, adjudged, 
and decreed— 

[. That the sale mentioned in the said report of the special mas- 
ter and the said report be, and the same hereby are, in all things 
approved and confirmed. | 

II. That the said special master do execute and deliver to John 
H. Beach, James E. Pulsford, James H. Smith, Charles 8S. Smith, 
James F. Dwight, and George Warren Smith, the purchasers of the 
said premises and property, a deed of conveyance of the railroad, 
property, premises, and franchises so sold to them upon the said 
purchasers paying to the said special master the balance of 
the bid so made—that is to say, the sum of one million three 
hundred and seventy-five thousand dollars ($1,375,000)—and 
thereupon possession of the railroad, premises, and franchises men- 
tioned and described in the said decree and report of sale shall vest 
in the said purchasers, and the receiver heretofore appointed in this 
action shall thereupon hand over and deliver to them the said rail- 
road, property, premises, and franchises. 

III. That the said special master do make report to this court of 
all his actions hereunder. 


158 


159 


J. M. LOVE, Judge. 
Filed February 21st, 1887. 
H. K. LOVE, Clerk. 


Afterwards, on the 29th day of March, A. D. 1887, the same 
being the 2d day of the regular March term, A. D. 1887, there 
was an order signed, filed, and entered of record therein in words 
and figures following, to wit: 
6—d99 


160 
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161 In the Circuit Court of the United States for the Southern 
District of lowa, Western Division thereof. 


Unirep States Trust Company or New York, | In Equity 
Complains —_ 2° 
pan - | Mo ie 
s , ry 
n , aay . y ‘March ‘Term, 
Tue WasasH, St. Louis anp Paciric RAILWAy 1887 
CompANy and Others, Defendants. ae 


And now, March twenty-ninth, 1887, this cause coming on to be 
further heard upon the report of sale filed herein on the nineteenth 
day of January, 1887, by Henry H. Trimble, Esquire, special mas- 
ter, appointed in and by the decree made and entered herein on the 
7th day of October, 1886, and it appearing tothe court that the said 

special master’s report of sale has been on file for upwards of 
162 _—sthirty days, and that no exceptions thereto have been taken 

or filed by any of the parties hereto, and the same having 
been argued by counsel in open court, and the court having been 
fully advised, thereupon, upon consideration of the premises, it is 
ordered, adjudged, and decreed— 

lst. ‘That the sale mentioned in the report of the special master 
and the said report be, and the same hereby are, in all things ap- 
proved and confirmed. 

2nd. That the said special master do execute and deliver to John 
H. Beach, James E. Pulsford, James H. Smith, Charles S. Smith, 
James F. Dwight, and George Warren Smith, the purchasers of the 

said premises and property, a deed of conveyance of the rail- 
163 _—_—i road, property, premises, and franchises so sold to them upon 

the said purchasers paying to the said special master the bal- 
ance of the bid so made—that is to say, the sum of one million 
three hundred and seventy-five thousand dollars ($1,375,000)—and 
thereupon possession of the railroad, premises, property, and fran- 
chises mentioned and described in the said decree and report of 
sale shall vest in the said purchasers, and the receiver heretofore 
appointed in this action shall thereupon hand over and deliver to 
them the said railroad, property, premises s, and franchises 

3rd. That the said special master retain out of the money now or 
hereafter standing to the credit of this action the sum of sixteen 
hundred dollars for his fees and compensation herein, and thereupon 

pay out of said money as follows: 
164 (Ist.) To the clerk of this court his costs. 

(2nd.) To Theodore Sheldon, solicitor for the complainant, 
his taxed costs and the further sum of four thousand dollars as 
a counsel fee. 

(3rd.) To William A. W. Stewart, counsel for the complainant, 
the sum of eight thousand dollars, as a counsel fee. 

(4th.) To The United States Trust Company of New York, the com- 
plainant, as a just and reasonable compensation to it for its services 
as trustee of the mortgage foreclosed in this action, the sum of four 
thousand dollars, and the further sum of five hundred and seventy 
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and ;%, dollars, being the balance of expenses and disbursements 
heretofore incurred by it in the execution of said trust and remain- 
ing unpaid. 
4th. That after making the payments aforesaid the said 
165 special master do then apply the entire balance remaining 
in his hands ratable on account of the principal and interest 
of the Omalia Division bonds of the St. Louis, Kansas City and 
Northern Railway Company outstanding, secured by the mortgage 
or deed of trust dated February 15th, 1879, executed by the said 
railway company to the complainant herein, The United States 
Trust Company of New York, as trustee, as directed in and by the 
thirteenth paragraph of the decree of October seventh, 1886, afore- 
sald. | 
5th. That the said special master do make a report to this court 
of all his actions hereunder. 
J. M. LOVE, Judge. 
Filed March 29, 1887. 
H. K. LOVE, Clerk. 


166 Be it remembered that on the llth day of October, A. D. 

1886, there was filed in the office of the clerk of the said 
United States court and in the aforesaid cause a petition of inter- 
vention in words and figures following to wit: 


167 In the Cireuit Court of the United States, Southern District 
of lowa. Western Division 


Unirep Srates Trust Company OF New YorK  ) 
against 

Wapasu, St. Lours anp Pacitric Ratnway Company f{ 
and Others. 


In’ Equity. 


To the honorable the judges of said court: 
Your petitioner, Thomas McKissock, heretofore appointed receiver 
in this cause, respectfully shows unto your honors that by a 
168 certain order heretofore entered herein on the 3rd day of 
March, 1886, the defendants, Solon Humphreys and Thomas 
KE. Tutt, receiver- of the Wabash, St. Louis and Pacific railway, were 
ordered to transfer to your petitioner all and singular the premises 
and property described in the mortgage made to the complainant 
herein, dated lebruary lo, 1S7Y, a COpy of which is annexed to said 
complainant’s bill of complaint, and to which your petitioner hereby 
refers and prays that the same may be taken as though attached to 
this his petition. 

That shortly after the execution of said mortgage the Wabash, 
St. Louis and Pacific Railway Company, the successor to the St. 
Louis, Kansas City and Northern railway, did, out of the proceeds 
of the sale of the bonds secured by the said mortgage and together 
with the railway companies hereinafter named, erect and build 
in the city of Council Bluffs, lowa, at a cost of $280,000, a 
large elevator for the storage and handling of grain to be 


169 
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transported over its line of railway; that said elevator is owned in 
common by the Wabash, St. Louis and Pacific Railway Company, 
the Chicago, Milwaukee and St. Paul Railway Company, the Chi- 
cago, Rock Island and Pacific Railway Company, the Chicago, Bur- 
lington and Quincy Railroad Company, and the Kansas City, St. 
Joseph and Council Bluffs Railway Company, each of the said six rail- 
road companies owning an equal undivided one-sixth interest in the 
said elevator ; that the said elevator is in form owned by a corporation 
created by the laws of the State of Iowa and known as the Union 
Elevator Company, the capital stock of which is the sum of $280,000, 
and one-sixth of which capital stock is owned by each of the rail- 

roud companies aforesaid, amounting to $46,666, which, as to 
170 each of said companies, is fully paid up except as to the 

Wabash, St. Louis and Pacific Railway Company ; that the 
interest of said latter company in said elevator is fully paid up ex- 
cept the sum of $5,000, which said sum is still due upon its said 
stock, by reason whereof no certificate of stock has ever been issued 


to said railroad company. 


That the erection and maintenance of said elevator was necessary 
to the operation of the line of railroad of the said Wabash, St. Louis 
and Pacific Railway Company, as well as of the said other compa- 
nies, and no grain could be received or handled by the said Wabash, 
St. Louis and Pacific Railway Company without first providing and 
maintaining such an elevator; that the city of Council Bluffs is the 

terminus of said railway and is a large grain centre, and 
171 ~+that there is not nor ever has been in said city any other 

elevator, and that said elevator is immediately connected with 
the main line of railway of the said Wabash, St. Louis and Pacific 
Railway Company. 

That the said elevator was constructed solely for the purpose of 
storing and handling grain to be transported over the said six lines 
of railroad and thereby increasing the business of said lines, and is 
now and ever since has been solely used by said six companies for 
that and no other purpose, and was and is a common appurtenance 
to the said railways; and the sixth interest therein of the said 
Wabash, St. Louis and Pacific Railway Company was and is an 
appurtenance belonging to its line of railway, and was and is cov- 
ered and conveyed by the complainant’s mortgage aforesaid, and 

was intended to form and did form a part of the said mort- 
172 = gage security. 

That the defendants, Solon Humphreys and Thomas E. 
Tutt, were, on the 29th day of May, 1884, by the circuit court of the 
United States for the eastern district of Missouri, appointedreceivers 
of all of the property of the said Wabash, St. Louis and Pacific Rail- 
way Company, including all the security conveyed to the complain- 
ant in this cause by the mortgage hereinbefore referred to; that in 
said cause and upon a cross-bill filed therein by the defendant, The 
Central Trust Company of New York, for the foreclosure of a mort- 

known as the “ general mortgage ” there was entered January 
, 1886, a decree of sale, wherein, amongst other things, it was de- 
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creed that the said one-sixth interest of the said Wabash, St. 
173 Louis and Pacific Railway Company in the said elevator at 

Council Bluffs was subject to the lien of the said “ general 
mortgage,” and was also subject to the prior lien thereon of the said 
mortgage to the complainant, and directed the same, together with 
other property therein specified, to be sold, subject to the lien thereon 
of said complainant’s mortgage, and the proceeds applied to the pay- 
ment of said “ general mortgage,” a copy of which decree your peti- 
tioner will produce upon the hearing hereof. 

That in accordance with the said order of this court of March 8, 
1886, the said Wabash receivers have in the main complied with 
the instructions of this court and delivered to your petitioner in the 
main all the property described in said mortgage to the complain- 

ant, and your petitioner is now and has been since March 6, 
174 1886, in the possession and enjoyment of the said one-sixth 

interest in said elevator formerly belonging to the said Wa- 
bash, St. Louis and Pacific Railway Company. 

That the said Union Elevator Company is and ever since your 
petitioner’s appointment has been ready to issue the proper certifi- 
cate of stock in said elevator company to your petilioner upon the 
payment to it of the said sum of $5,000 and production of the con- 
sent thereto in writing of the said Wabash receivers, but the said 
Wabash receivers neglect and refuse to consent thereto for the reason, 
as your petitioner is informed, that the said interest in said elevator 
is not conveyed by the complainant’s mortgage. 

That your petitioner as such receiver has duly tendered to said 

elevator company the said sum of $5,000 and requested the 
175 _issue to him of the proper certificate of stock, but the said 

elevator company refuse to receive said sum or issue said cer- 
tificate of stock for the reason aforesaid. 

Wherefore your petitioner, in view of the facts aforesaid, prays the 
advice and direction of your honors in the premises, and that your 
honors will order the said Wabash receivers to execute and deliver 
to your petitioner proper assignment of the interest of the said 
Wabash, St. Louis and Pacific Railway Company or of themselves 
as such receivers in the said elevator, and upon the receipt of the 
said assignment that your petitioner, out of the funds now in his 
hands, pay to said Union Elevator Company the said sum of $5,000 

and receive the proper certificate of stock in the said company. 
176 And your petitioner will ever pray. 
THOMAS McKISSOCK, Receiver, 
By THEODORE SHELDON, 


His Solicitor. 
THEODORE SHELDON, 
Solicitor for Receiver. 
STATE OF Lowa, 
County of Pottawattamie. 


W. L. Bedison, being duly sworn, upon his oath says that he is 
the auditor and general manager of Thomas McKissock, the peti- 
tioner named in the foregoing petition; that he has read the same 
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and believes the facts therein stated to be true, and that this verifi- 
cation is made by him because said McKissock is now absent from 


the State of Iowa. 
W. L. BEDISON. 


177 Subscribed and sworn to before me this 6 day of Octo- 
ber, 1886. 
[SEAL. ] T. A. KIRKLAND, 
| Notary Public. 


Filed Oct. 11th, 1886. 
H. K. LOVE, Clerk. 


178 Afterwards, on the 11th day of October, A. D. 1886, there 
was filed in the office of the clerk of said court an order of 
reference in words and figures following to wit: 


9 In the United States Circuit Court, Southern Dist., Western 
Division. 


] 


~] 
— 
ec 


Unitep States Trust Company oF Niew YORK ) 
against | No. 140. Sept. 
WasasuH; Str. Louis anp Paciric Ratrtway Com-{ ‘Term, 1886. 
PANY and Others, ) 


Upon reading and filing the petition of Thomas Mckissock, hereto- 
fore appointed receiver in this cause, praying instructions concern- 
ing an interest in the elevator at Council Bluffs, Lowa, it is ordered 
that said petition be referred to F. M. Hunter, Esquire, as special 
commissioner (there being no master in chancery of this court re- 
siding within this division) to take proofs thereon and to report the 
same, together with his findings, both of law and fact, to this 
court. 

It is further ordered that a copy of this order be served upon 

Wells H. Blodgett, Esquire, solicitor for Solon Humphreys 
180 and Thomas E. Tutt, receivers of tlhe Wabash, St. Louis, and 
Pacific Railway Company, within ten days after the date 
hereof, and that said Humphreysand Tutt, as such receivers, appear 
and answer said petition before the first Monday in November, 
L886. 
J. M. LOVE, Judge. 


Filed Oct. 11th, 1886. 
H. K. LOVE, Clerk. 


181 Afterwards, on the 2d day of November, A. D. 1886, there 
was filed in the office of the clerk of said court an affidavit 
in words and figures following, to wit: 


re 
rit 
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182. United States Circuit Court in and for the Southern District, 
Western Division, of lowa 


Unirev States Trust Company or New_York 
US. 
WABASH, St. Louris AND Pactric Rartbway ComPANY. 


Inthe matter of the intervening petition of Thos. McKissock, pray- 
ing an assignment of interest In elevators at Council Bluffs, lowa. 


STraTe oF lowa, } - 
Potiawatlamie County, | ° 


I, F. M. Hunter, being first duly sworn, on oath depose and sav 

that I accept the matter of reference of above cause as made 

183. by the honorable court on the llth day of October, A. D. 

1886; that I will well and faithfully hear and examine the 

same and a just and true report thereof make according to the best 
of my understanding and ability, so help me God 


, FE. M. HUNTER. 


Subscribed in my presence and sworn to before me by F. M. 
Hunter this 2 day of November, A. D. 1886. 
J. STEWART, 
[ SEAL. | Notary Public in and for said County. 


184 Afterwards, on the Sth day of November, A. D. 1886, there 
was filed in the office of the clerk of said court an answer to 


said petition of intervention in words and figures following, to wit: 


ISS =s In the Circuit Court of the United States, Southern District 
of lowa, Western Division. 


Unitep States Trust Company OF New Yorx«K 
against a ae a 
: rt ’ , ;' -In Equity 
WaBasH, Sr. Louris anp Pactric Rattway Comn- | itn 
PANY and Others. 


The Answer of Solon Humphreys and Thomas EF. Tutt, Receivers, to the 
Interve ning Petition of Thomas Mc Kissock, Reece iver. 


186 Said receivers, reserving to themselves all right of excep- 
tions to said intervening petition, for answer thereto say: 

1. They admit it to be true that on the 3rd day of March, 1886, 
they were ordered to transfer to said intervenor all and singular the 
premises and property described in the mortgage of F ebruary 15th, 
1879, attached to complainant’s bill. 

That as to whether the St. Louis, Kansas City and Northern 
Railway Company, together with other railway companies, at a cost 
of $280,000.00 or any other sum, erected at Council Bluffs, Iowa, 
an elevator for the storage of grain, or as to whether said elevator 
is owned in common by ‘the W abash, St. Louis and Pacific Railway 


48 §. HUMPHREYS ET AL., &¢C., VS. T. MCKISSOCK, REC’R, &¢., AND 


Company and the other railway companies in said interven- 
187 _ ing petition named, or as to what the capital stock in said 

elevator is, or or wr ia the same is fully paid up or not, or 
as to whether the erection and maintenance of said elevator was 
necessary to the operation of said Wabash, St. Louis and Pacific rail- 
way, or as to whether the city of Council Bluffs is a grain center, or 
whether there has ever een in said city any other elevator, or 
whether said elevator way constructed and is now used solely for 
the purpose of storing anc handling grain over said lines of rail- 
way, they have no knowledge or information thereof, save as they 
are advised by said intervening petition. 

They deny that said elevator was and is covered by complain- 
ant’s mortgage of February 15th, 1879, or that it was intended to 
form or = it it did form a part of said mortgage security. 

They admit they were appointed receivers of said Wa- 

188 ahi St. Louis and Pacific Railway Company on the 27th 

day of May, 1884, by the circuit court of the United States 

for the eastern district of Missouri, and further admit that a decree 

of sale was entered in said court January 6th, 1886, in which what- 

ever interest said Wabash, St. Louis and Pacific Railway Company 

then owned in said elevator in said city of Council Bluffs was speci- 
fied and included. 

And said receivers, further answering, deny that intervenor is 
entitled to the reiief or any part thereof in said intervening petition 
prayed for, and pray the same advantage of this answer as if they 
had pleaded or demurred to said intervening petition, and pray to 
be hence dismissed with their reasonable cost and charges in this 
behalf most wrongfully expended. 

‘ SOLON HU x HREYS, 
THOMAS E. TUTT, Receiver-, 
By H. 8S. PRIEST, 
GEO. 8. GERRER, Sol’rs. 


189 Filed Noy. 8th, 1886. 
H. K. LOVE, Clerk. 


190 Afterwards, on the 12th day of March, A. D. 1887, there 

was filed in the office of. the clerk of said United States court 
the report of the said special commissioner, in words and figures 
following, to wit: 
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191 In the Circuit — of the United States in and for the Southern 
District, Western Division, of Iowa. 


Unitep Srates Trust ComMpANYy oF New YOrK 
vs. 
Tue WasasH, St. Louris aAnp Paciric Rartway 
CoMPANY et al. 


>In Chancery. 


In the matter of the intervening petition of Thos. McKissock, pray- 
ing recovery of interest in elevator at Council Bluffs, Iowa. 


Commissioner 8 Report. 


192 AT Orrice, Counci, Buiurrs, Iowa. 
To the hon. judges of the abovesaid court: 


In pursuance of an order of reference made in the above-entitled 
cause on the llth day of October, A. D. 1886, a copy of which is 
hereto annexed, concerning the matters and things declared upon 
in the intervening petition of Thos. McKissock, praying recovery of 
interest in elevator at Council Bluffs, lowa, I, the undersigned com- 
missioner, therein appointed, and to whom the matter was referred, 
beg leave respectfully to submit the following as my findings of facts 
and conclusions of law: 

On or about the 15th day of February, A. D. 1879, the St. 

193 Louis, Kansas City and Northern Railway Company, a cor- 

poration created by and existing under the laws of the State 

of Missouri, made, executed, and delivered its two thousand three 

hundred and fifty bonds, bearing date April Ist, A. D. 1879, each for 

the sum of one thousand dollars, due forty years after date, with in- 

terest at 7 per cent. per annum, made payable to the United States 
Trust Company, complainant. 

On said 15th day of February, A. D. 1879, the said St. Louis, Kan- 
sas City and Northern Railway Company, being the owner and in 
possession of a line of railroad extending in a northwesterly direc- 
tion from a point known as Elm Flats, near Pattonsburg, in the 
county of Daviess, State of Missouri, to the boundary line between 
the States of Missouri and Iowa, and in possession as lessee for a 

term of years of a line of railroad extending from the city of 
194 Council Bluffs, State of Iowa, in a southerly direction to the 

same point on said boundary line, at which place the two 
said lines of railroad intersect and connect with each other, forming 
a continuous line of railroad extending from said Elm Flats, Mis- 
souri, to Council Bluffs, lowa, known and will hereafter be referred 
to as “the Omaha Division” of the Wabash, St. Louis and Pacific 
Railway Company. For the purpose of securing the payment of 
said bonds and the faithful performance upon its part of the con- 
ditions and stipulations in them contained the said St. Louis, Kansas 
City and Northern Railway Company made, executed, and delivered 
to the said United States Trust Company of New York, as trustee, a 

7—999 
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trust deed conveving unto the said trust company all of its right, 
title, and interest in and to the above-described line of rail- 
195 road as the same “ was at the time or might be thereafter 
constructed, maintained, operated, or acquired, together with 
all of the privileges, rights, franchises, real estate, right of way, de- 
pots, depot grounds, side tracks, water-tanks, engines, cars, and other 
uppurtenances thereto belonging.” 

Subsequently, on the 10th day of November, A. D. 1879, the said 
St. Louis, Kansas City and Northern Railway Company and other 
railway companies consolidated and incorporated under the name 
and style of The Wabash, St. Louis and Pacific Railway Company, 
defendants herein, which, by the terms of said consolidation, re- 
ceived and took possession of all of the property, rights, and benefits 
and assumed all liabilities and obligations of the railway companies 

thus consolidated, including the said bonded indebtedness, 
196 according to the terms and provisions thereof, and the said 

St. Louis, Kansas City and Northern Railway Company on 
that day ceased to exist. 

Subsequently and during the year A. D. 1881 the said Wabash, 
St. Louis and Pacific Railway Company, successor to the St. Louis, 
Kansas City and Northern Railway Company, did, together with the 
Union Pacific Railway Company, the Chicago and Northwestern 
Railway Company, the Chicago, Milwaukee and St. Paul Railway 
Company, the Chicago, Rock Island and Pacific Railway Company, 
and the Chicago, Burlington and Quincy Railway Company, erect 
and build a large elevator in the city of Council Bluffs, Iowa. 

That said elevator was constructed as is owned in form by 

197 a corporation created under the laws of the State of lowa and 
known as the Union Elevator Company, but that said Union 
Elevator Company was created by said six railroad companies and 
each company is the owner of one-sixth of the capital stock therein. 

That the .capital stock of the said Union Elevator Company is 
fixed at $500,000. 

That the costs of the construction of said elevator was $280,000. 

That the subscription to this capital stock by each of the above 
railroad companies, including the Wabash, St. Louis and Pacific 
Railway Company, was in reality one-sixth of the costs of the con- 
struction of the said elevator, to wit, $280,000, and not one-sixth of 

the capital stock, to wit, $500,000. 
198 That the one-sixth interest of the Wabash, St. Louis and 
Pacific Railway Company amounted to $46,666.66, all of 
which has been paid up by the said company excepting the sum of 
$5,000, which is as yet unpaid. 

That by the terms of the incorporation of the said Union Elevator 
Company no certificate of stock should issue to either of the said 
incorporators or railroad companies until such company should 
pay its proportion of the costs of the construction of said elevator ; 
that by reason of the failure to pay the balance of its proportion of 
the costs of construction of said elevator, to wit, the sum of $5,000, 
no certificate of stock has been issued to the Wabash, St. Louis and 
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Pacific Railway Company, but upon payment of that amount 
199 the said railroad company will be entitled to a certificate of 

stock representing in amount one-sixth of the capital stock 
of the said Union Elevator Company and representing a like pro- 
portion of said elevator. | 

That the city of Council Bluffs is the terminus of said railway, 
“Omaha Division,” and is a large grain centre, and that said elevator 
is the only one in said city, and is immediately connected with the 
main line of railway of the said Wabash, St. Louis and Pacifie Rail- 
way Company. 

That the Wabash, St. Louis and Pacific Railway Company and 
its successors ship large quantities of grain over the said “ Omaha 
Division” out of the city of Council Bluffs, Iowa. 

That the said elevator was solely erected and maintained 
200 for the purpose of storage and handling of grain to be trans- 
ported over the said six lines of railroad, thereby increasing 

the business of the same. 

That the erection and maintenance of such an elevator by the said 
Wabash, St. Louis and Pacific Railway Company at Council Bluffs 
is and was necessary to the proper conduct of its business as ship- 
pers of grain, and its handling and shipping of grain could not be 
successfully carried on at Council Bluffs without the advantages 
afforded by a grain elevator. 

That the defendants, Solon Humphreys and Thos. E. Tutt, were, 
— the 29th day of May, 1884, by the circuit court of the United 
States in and for the eastern district of Missouri, appointed receivers 

of all the property of the Wabash, St. Louis and Pacific Rail- 
201 way Company, including the said “Omaha Division,” and 

ail other property covered by the mortgage of complainant 
sued on herein, and as such took possession thereof. 

That on or about the Ist day of March, A. D. 1886, this court, 
having jurisdictiou of the parties and subject-matter in this cause, 
among other things ordered and directed that the Wabash, St. Louis 
and Pacific Railway Company, its agents and employees, and the 
said receivers, Solon Humphreys and Thomas E. Tutt, should, on 
the 6th day of March, A. D. 1886, transfer and surrender to the in- 
tervenor herein, Thomas McKissock, all and singular the premises 
and property described in complainant’s said mortgage, and on the 

sixth day of March, A. D. 1886, said railway company and 
202 said receivers in the main complied with the said order of 

this court, turning over with other property the said one- 
sixth interest in said elevators, not absolutely as property covered 
by said mortgage, but for use only, and it was so received by the 
intervenor, Thos. McKissock, who is now in possession thereof. 

As my conclusions of law I respectfully submit— 

That the said elevator was and is a common appurtenance to the 
said railways, and the sixth interest therein of the Wabash, St. 
Louis and Pacific Railway Company was and is an appurtenance 
belonging to its line of railway and was and is covered and con- 
veyed by complainant’s mortgage, and that it forms a part of the 
sald mortgage security. 
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203 Thereupon I respectfully recommend that an order be 

made by this honorable court ordering and directing the said 
Wabash, St. Louis and Pacific Railway Company and said receivers, 
Solon Humphreys and Thomas E. Tutt, to execute and deliver to 
the intervenor, Thos. McKissock, receiver, a proper assignment of 
the interest of the said Wabash, St, Louis and Pacific Railway Com- 
pany and the said receivers to said elevators, and upon receipt 
thereof by the intervenor, Thos. McKissock, receiver, out of the funds 
now in his hands he pay to the said Union Elevator Company the said 
sum of $5,000, the amount due from the Wabash, St. Louis and Pa- 
cific Railway Company upon its interest in said elevators, and re- 

ceive the proper certificate of stock in the said Union Elevator 
204 Company and proportionate interest in said elevators. 

That the intervening petition herein alleges that on Janu- 
ary 6th, A. D. 1886, there was entered by the circuit court of — 
United States in and for the eastern district of Missouri a decree in 
a case wherein the parties to this action were parties, establishing 
the lien of the mortgage in controversy herein as a first and prior 
incumbrance upon the said one-sixth interest in said elevator; such 
allegation is not denied in pleadings, and that there is no evidence 
in the case, except the allegations of the pleadings as to the pro- 
portionate amount of the cost of the elevator paid by the respective 
divisions of the Wabash, St. Louis and Pacific railway system. 

All of which, together with the pleadings and proofs relating to 
this application, are respectfully submitted to the court. 
F. M. HUNTER, 


Special Commissioner. 


205 Wabash, St. Louis & Pacific railway, 
Law department. 
Wells H. Blodgett, general solicitor, St. Louis. 


St. Louis, January 26th, 1887. 
F. M. Hunter, Esq., Council Bluffs, Iowa. 


Deak Stk: Yours of 15th inst., transmitting me copy of evidence 
taken before you by intervenor, McKissock, concerning the elevator 
at Council Bluffs and the insurance upon the hotel at Stansbury, re- 
ceived. 

After a careful examination of the copies of evidence you enclosed 
I have concluded that I will neither cross-examine inte-venor’s wit- 

nesses nor offer in these two matters any evidence on behalf 
206 of receivors, Humphreys and Tutt, and upon the information 

that the inte-venor closes his case with the evidence which 
you enclosed, I will say that I close on behalf of Humphreys and 
Tutt. 

Yours truly, H. 8S. PRIEST. 


er be 
e said 
ivers, 
er to 
ant of 
Com- 
»ceipt 
funds 
e said 
d Pa- 
id re- 
vator 


lanu- 
of — 
‘ee In 
shing 
prior 
such 
dence 
; pro- 
clive 


ng to 


87. 


dence 
vator 
y, re- 


‘losed 
s wit- 
ehalf 
ation 
vhich 
s and 


ST. 


THE W., ST. LOUIS & PAC. R’Y CO. Vs. T. MCKISSOCK, REC’R, &c. 53 


In the Circuit Court of the United States in and for the Southern 
District of Iowa, Western Division, at Council Bluffs. 


Unitep States Trust Company or New York, Complainant, ) 
| vs. 
WasasH, St. Louis anp Pacrric Rartway Company ef al., De- 
fendants. 


207 In the matter of intervening petition of Thomas McKissock, 
receiver, for recovery of interest in elevators at Council 
Bluffs. 


Deposition. 


JamMEs F’. How, witness called on behalf of the intervenor herein, 
residing in the city of St. Louis, in the State of Missouri, more than 
one hundred miles from the place where this cause is to tried, being 
duly cautioned and sworn to tell the truth and being carefully ex- 
amined, deposes and saith as follows, to wit: 


Direct examination by THrkopoRE SHELDON Esar. : 


1 Q. You may state your name, residence, and occupation. 

A. My name is James F. How; [ reside in St. Louis, Mis- 
208 souri, and am general agent for the receivers of the Wabash, 
St. Louis and Pacific railway. 

2 Q. How long have you been such: agent for the receivers of the 
Wabash, St. Louis and Pacific railway ? 

A. Since their appointment. 

3 Q. You may state your connection theretofore with the Wabash, 
St. Louis and Pacific Railway. 

A. I was secretary of the Wabash from the time of its organiza- 
tion up to almost the time the receivers were appointed, and fora 
portion of the time I was one of the vice-presidents of the Wabash. 

4Q. Were you ever connected with the St. Louis, Kansas City and 
Northern Railway Company; and if so,in what capacity and for 
how long? 

A. I was connected with the St. Louis, Kansas City and 
209 Northern Railway Company as secretary all the time during 
its existence, and part of the tim: was one of its vice-presi- 

dents. 7 

5 Q. Were you the secretary of the St. Louis, Kansas City and 
Northern Railway Company at the time of the execution of the 
mortgage upon the Omaha Division described in the bill of com- 
plaint in this cause ? 

A. Yes, sir. 

6 Q. And as such secretary did you assist in the execution of that 
mortgage ? 

A. Yes, sir. 

7 Q. Are you familiar with the property known as the “ Omaha 
Division” of the St. Louis, Kansas City and Northern Railway Com- 
pany? 

A. lam. 
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8 Q. Do you know of there being built in the city of Council 

210 + Bluffs an elevator in which the Wabash Company or the St. 
Louis, Kansas City and Northern Railway Company were 
interested in any way ? 

A. I know of an elevator being built there in which the Wabash 
Company was interested. 

9 Q. When was that built? 

A. I don’t remember the exact date now; I think it was in 1880 
or in 1881. 

10 Q. Was it built by the Wabash Railway Company ? 

A. It was built by a stock company. 

11 Q. What was the name of the stock company ? 

A. I think it was called the “ Union Elevator Company.” The 
Wabash was one of its stockliolders. 

12 Q. Do you remember the amount of stock ? 

A. The amount of authorized stock was five hundred thousand 

dollars. 
211 13 Q. How much was actually issued ? 

A. No certificate lras ever been issued for the amount paid 
by the Wabash Company on account of its stock, and I cannot say 
whether any certificates have ever been issued to any of the stock- 
holders. , 

14 Q. How mucli stock did the Wabash Company subscribe for? 

A. The Wabash Company, through its vice-president, Mr. Hop- 
kins, subscribed for an amount not to exceed one hundred 
thousand dollars. I think that is the way the subscription read, 
the understanding being that it would take one-fifth of the stock. 
It was not known at the time what the elevator would cost, but it 
was understood that one-fifth of the stock would not exceed that 

amount, $100,000. 
212 15 Q. Who were the other stockholders ? 

A. The other four roads running into Council Bluffs; that 
was my understanding. Each road was to take one-fifth of the 
stock. 

16 Q. Do you remember the names of those four roads ? 

A. The Rock Island road, the Milwaukee and St. Paul, the Chi- 
cago, Burlington and Quincy, and the Chicago and Northwestern 
road. 

17 Q. Those four roads, together with the Wabash, St. Louis and 
Pacific, were the only stockholders ? 

A. That is my understanding. | 

18 Q. Was there a written agreement that each should take one- 
fifth ? 

A. There may have been enough stock retained to qualify the 

directors besides, but I do not now remember how that was. 
213 19 Q: Was there any agreement in writing that the elevator 
should be owned by tlhiese five roads in equal parts ? 

A. Ido not remember how that was. As I have stated, my re- 
mem brance is that there was such an agreement, but whether it was 
in writing or verbal I do not remember. 
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20 Q. How much has the Wabash Company paid on account of 
jts subscription ? 

A. The Wabash Company has paid $41,666.66, which was all 
that they had been called upon to pay up to the time the receivers 
were appointed. 

21 Q. Was that its full share, one-fifth, of the expenses of build- 
ing and operating the elevator down to that time? 

A. It was so understood at the time that that was its full propor- 

tion, and that no more would be required. 
214 22 Q. Has there, since that time, a demand been made 
upon the receivers for a further amount? 

A. Yes, sir; there has been a demand made for $5,000. 

23 @. Asa further assessment ? 

A. Yes, sir; as a further assessment upon the subscription for 
the stock. _ 

24 Q. Has any certificate of stock ever been issued to the Wabash 
receivers or to the Wabash Company ? 

A. No, sir; when thisdeman- was made it was accompanied with 
the promise that the certificate for the whole amount paid by the 
Wabash Company, as well as for this $5,000, would be issued upon 
payment of the $5,000. 

25 Q. When was the $41,666.66 paid; do you remember the date? 

A. It was paid from time to time; different payments were made, 

but I haven’t the figures here. 
215 26 Q. Running along from time to time during the build- 
ing of the elevator until the appointment of the receivers? 

A. It was paid some time before the appointment of the receivers, 
but I do not remember exactly when. 

27 Q. Do you know why no certificate for the stock was ever is- 
sued to the Wabash Company or to its receivers ? 

A. No; I made demand from time to time, as secretary of the 
Wabash Company, for a certificate of stock, and the reply was that 
the company was not then ready to issue certificates to any one; 
and no offer was ever made to issue certificates until the call was 
made upon the receivers for this $5,000, accompanied with the prom- 
ise to issue a certificate upon its payment. 

28 Q. And you understood that upon the payment of this 
216 ~=s five thousand dollars a certificate will be issued*for what 
amount ? 

A. For one-fifth of the stock of the whole elevator, $46,666.66. 

29 Q. Do you know whiat amount the other four roads have each 
paid ? 

A. I only know from the information received from the secretary 
of the elevator company. He stated that they had paid $46,666.66 
each. 

30 Q. Have the Wabash receivers declined to pay this sum of 
five thousand dollars? 

A. No, sir; they have stated that it would be necessary to obtain 
an order of the court before they could pay it. 

31 Q. Do you know of any application ever having been made 
to the court for leave to pay that sum of five thousand dollars ? 
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203 Thereupon I respectfully recommend that an order be 

made by this honorable court ordering and directing the said 
Wabash, St. Louis and Pacific Railway Company and said receivers, 
Solon Humphreys and Thomas E. Tutt, to execute and deliver to 
the intervenor, Thos. McKissock, receiver, a proper assignment of 
the interest of the said Wabash, St, Louis and Pacific Railway Com- 
pany and the said receivers to said elevators, and upon receipt 
thereof by the intervenor, Thos. McKissock, receiver, out of the funds 
now in his hands he pay to the said Union Elevator Company the said 
sum of $5,000, the amount due from the Wabash, St. Louis and Pa- 
cific Railway Company upon its interest in said elevators, and re- 

ceive the proper certificate of stock in the said Union Elevator 
204 Company and proportionate interest in said elevators. 

That the intervening petition herein alleges that on Janu- 
ary 6th, A. D. 1886, there was entered by the circuit court of — 
United States in and for the eastern district of Missouri a decree in 
a case wherein the parties to this action were parties, establishing 
the lien of the mortgage in controversy herein as a first and prior 
incumbrance upon the said one-sixth interest in said elevator; such 
allegation is not denied in pleadings, and that there is no evidence 
in the case, except the allegations of the pleadings as to the pro- 
portionate amount of the cost of the elevator paid by the respective 
divisions of the Wabash, St. Louis and Pacific railway system. 

All of which, together with the pleadings and proofs relating to 
this application, are respectfully submitted to the court. 


F. M. HUNTER, 


Special Commissioner. 


205 Wabash, St. Louis & Pacific railway, 
Law department. 
Wells H. Blodgett, general solicitor, St. Louis. 


St. Louis, January 26th, 1887. 
F. M. Hunter, Esq., Council Bluffs, Iowa. 


Dear Six: Yours of 15th inst., transmitting me copy of evidence 
taken before you by intervenor, McKissock, concerning the elevator 
at Council Bluffs and the insurance upon the hotel at Stansbury, re- 
ceived. 

After a careful examination of the copies of evidence you enclosed 
I have concluded that I will neither cross-examine inte-venor’s wit- 

nesses nor offer in these two matters any evidence on behalf 
206 of receivors, Humphreys and Tutt, and upon the information 

that the inte-venor closes his case with the evidence which 
you enclosed, I will say that I close on behalf of Humphreys and 
Tutt. 

Yours truly, H. S. PRIEST. 
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In the Circuit Court of the United States in and for the Southern 
District of Iowa, Western Division, at Council Bluffs. 


Unitep States Trust Company or New York, Complainant, 
v8. 

WasasH, St. Louis AnD Pactric Rartway Company ef al., De- 

fendants. 


207 In the matter of intervening petition of Thomas McKissock, 
receiver, for recovery of interest in elevators at Council 
Bluffs. 


Deposition. 


JamEs F. How, witness called on behalf of the intervenor herein, 
residing in the city of St. Louis, in the State of Missouri, more than 
one hundred miles from the place where this cause is to tried, being 
duly cautioned and sworn to tell the truth and being carefully ex- 
amined, deposes and saith as follows, to wit: 


Direct examination by THEODORE SHELDON Esar. : 


1 Q. You may state your name, residence, and occupation. 

A. My name is James F. How; I reside in St. Louis, Mis- 
208 souri, and am general agent for the receivers of the Wabash, 
St. Louis and Pacific railway. | 

2 Q. How long have you been sucl: agent for the receivers of the 
Wabash, St. Louis and Pacific railway ”? 

A. Since their appointment. 

3 Q. You may state your connection theretofore with the Wabash, 
St. Louis and Pacific Railway. 

A. I was secretary of the Wabash from the time of its organiza- 
tion up to almost the time the receivers were appointed, and fora 
portion of the time I was one of the vice-presidents of the Wabash. 

4 Q. Were you ever connected with the St. Louis, Kansas City and 
Northern Railway Company; and if so,in what capacity and for 
how long? 

A. I was connected with the St. Louis, Kansas City and 
209 Northern Railway Company as secretary all the time during 
its existence, and part of the tim: was one of its vice-presi- 

dents. 

5 Q. Were you the secretary of the St. Louis, Kansas City and 
Northern Railway Company at the time of the execution of the 
mortgage upon the Omaha Division described in the bill of com- 
plaint in this cause ? 

A. Yes, sir. 

6 Q. And as such secretary did you assist in the execution of that 
mortgage ? 

A. Yes, sir. 

7 Q. Are you familiar with the property known as the “ Omaha 
Division ” of the St. Louis, Kansas City and Northern Railway Com- 
pany? 

A. I am. 
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8 Q. Do you know of there being built in the city of Council 

210 Bluffs an elevator in which the Wabash Company or the St. 

Louis, Kansas City and Northern Railway Company were 
interested in any way ” 

A. I know of an elevator being built there in which the Wabash 
Company was interested. 

9 Q. When was that built? 

A. I don’t remember the exact date now; I think it was in 1880 
or in 1881. 

10 Q. Was it built by the Wabash Railway Company ? 

A. It was built by a stock company. 

11 Q. What was the name of the stock company ? 

A. I think it was called the “ Union Elevator Company.” The 
Wabash was one of its stockholders. | 

12 Q. Do you remember the amount of stock ? 

A. The amount of authorized stock was five hundred thousand 

dollars. 
211 13 Q. How much was actually issued ? 

A. No certificate lras ever been issued for the amount paid 
bv the Wabash Company on account of its stock, and I cannot say 
whether any certificates have ever been issued to any of the stock- 
holders. 

14 Q. How much stock did the Wabash Company subscribe for? 

A. The Wabash Company, through its vice-president, Mr. Hop- 
kins, subscribed for an amount not to exceed one hundred 
thousand dollars. I think that is the way the subscription read, 
the understanding being that it would take one-fifth of the stock. 
It was not known at the time what the elevator would cost, but it 
was understood that one-fifth of the stock would not exceed that 

amount, $100,000. 
212 15 (). Who were the other stockholders ? 

A. The other four roads running into Council Bluffs; that 
was my understanding. Each road was to take one-fifth of the 
stock. 

16 Q. Do you remember the names of those four roads ? 

A. ‘The Rock Island road, the Milwaukee and St. Paul, the Cli- 
cago, Burlington and Quincy, and the Chicago and Northwestern 
road. 

17 Q. Those four roads, together with the Wabash, St. Louis and 
Pacific, were the only stockholders ? 

A. That is my understanding. 

18 Q. Was there a written agreement that each should take one- 
fifth ? 

A. There may have been enough stock retained to qualify the 

directors besides, but I do not now remember how that was. 
213 19 Q: Wasthere any agreement in writing that the elevator 
should be owned by these five roads in equal parts ? 

A. Ido not remember how that was. As I have stated, my re- 
membrance is that there was such an agreement, but whether it was 
in writing or verbal I do not remember. 
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20 Q. How much has the Wabash Company paid on account of 
its subscription 4 

A. The Wabash Company has paid $41,666.66, which was all 
that they had been called upon to pay up to the time the receivers 
were appointed. i 

21 Q. Was that its full share, one-fifth, of the expenses of build- 
ing and operating the elevator down to that time? 

A. It was so understood at the time that that was its full propor- 

tion, and that no more would be required. 
214 22 Q. Has there, since that time, a demand been made 
upon the receivers for a further amount? 

; ae S, sir; there has been a demand made for $5,000. 

23 Q. Asa further assessment ” 

A. Yes, sir; as a further assessment upon the subscription for 
the stock. _ 

24 Q. Has any certificate of stock ever been issued to the Wabash 
receivers or to the Wabash Company f 

A. No, sir; when thisdeman- was made it was accompanied with 
the promise that the certificate for the whole amount paid by the 
Wabash Company, as well as for this $5,000, would be issued upon 
payment of the $5,000. 

25 Q. When was the $41,666.66 paid; do you remember the date? 

A. It was paid from time to time; different payments were made, 

but I haven’t the figures here 
215 26 Q. Running along from time to time during the build- 
ing of the elevator until the appointment of the receivers? 

A. It was paid some time before the appointment of the receivers, 
but I do not remember exactly when. 

27 Q. Do you know why no certificate for the stock was ever is- 
sued to the Wabash Company or to its receivers? 

A. No; I made demand from time to time, as secretary of the 
Wabash Company, for a certificate of stock, and the reply was that 
the COMmpany Was not then ready to issue certificates to any one , 
and no offer was ever made to issue certificates until the call was 
made upon the receivers for this $5,000, accompanied with the prom- 
ise to issue a certificate upon its payment 

28 Q. And you understood that upon the payment of this 
216s five thoysand dollars a certificate will be issued for what 
amount ? 

A. For one-fifth of the stock of the whole elevator, $46,666.66. 

29 Q. Do you know what amount the other four roads have each 
paid f 
A. I only know from the information received from the secretary 
of the elevator company. He stated that they had paid $46,666.66 
each. 

30 Q. Have the-Wabash receivers declined to pay this sum of 
five thousand dollars? 

A. No, sir; they have stated that it would be necessary to obtain 
an order of tiie court before they could pay it. 

31 Q. Do you know of any application ever having been made 
to the court for leave to pay that sum of five thousand dollars ? 
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A. I do not think that any petition has ever been filed yet; but 
it is understood that such a petition is to be filed. 
217 32 Q. Do the receivers know that the stock is liable to be 
forfeited unless that payment is made? 

—. No, sir; I don’t think there is any probability of an-thing of 
that kind happening—not until the court has acted upon the 
matter. | 

33 Q. Then, if I understand you rightly, the interest of the 
Wabash Railway Company in this elevator is one-fifth of the entire 
property, and for that one-fifth they have paid $41,666, and since 
the payment of that sum an assessment of $5,000 additional has 
been made which has not yet been paid. Is that the case? 

A. That is my understanding. I would say in connection with 
this assessment of five thousand dollars it was the understanding 
of the Wabash Company that they would not be called upon for 
anything in excess of this $41,666.66, and from information 

received from the officers of the elevator company they 
218 supposed that thisamount paid in full or their one-fifth of the 

elevator, but subsequently, after the appointment of the re- 
ceivers, they learned from the officers of the elevator company that 
there were certain debts existing against the elevator company. 
which would require the payment of five thousand dollars from 
each of the five stockholders of the company in order to liquidate 
this indebtedness, and they declined to issue any stock to any one 
of them until they made this payment of $5,000. Whether they 
had a legal right to do this or not—of course that is a matter I am 
not prepared to pass upon. 

04 Q. Was there any agreement in writing or otherwise between 

the five stockholders in any way limiting them or any of 
219 them in the transfer of this stock or this interest in the ele- 
vator ? 

A. I do not remember of any such agreement. 

3o0 Q. Have you a copy of the agreement under which this ele- 
vator was built? 

A. No, sir. 

36 Q. You are familiar, are you not, with the operation of grain 
elevators in connection with railroads ? 

A.. Well, Ido not know to what extent Iam familar with it. I 
know something about it. 

37 Q. Being familiar with the grain traf-ic conducted by the Wa- 
bash system, you know something about it, more or less, I suppose ? 

A. | know something about it in that way; yes. 

38 Q. What is the object of a grain elevator? 

A. There are several objects. I suppose one object is to draw 

grain to the place where it is located. I suppose that is the 
220 ~=—siprincipal object, to draw grain to the place where it is located 

by reason of the facilities an elevator offers to shippers of 
grain. 

39 Q. That is one of the results, is it not? What is the object of 
the elevator itself? 

A. I suppose the object is to make money. 
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40 Q. Of what benefit is a grain elevator in the handling of 
grain ? 

A. Why, of course, with it grain can be handled with more econ- 
omy than without it, both as regards expense and time; and then 
you can handle it cheaper with an elevator. 

41 Q. Is it not one of the chief objects to transfer grain from car 
to car and store it meanwhile? 

A. That is one of the objects, of course. 

42. Q. Is not that one of the main objects? 

A. The transfer of grain from car to car can be effected 

221 without an elevator, but it would be much more expensive; 

and therefore I say that an elevator can handle it with more 

economy, and in the storage of grain, of course, as it prevents the 

cars being detaided and heid; and then, too, you can load the cars 

with greater facility,and in that way economize time and thus save 
money. 

43 Q. Cannot grain be much more readily transferred from car 
to car by means of an elevator? 

A. Yes, sir. 

44 Q. And do not these grain elevators sometimes furnish safe 
storage for grain in transit ? 

A. Yes, sir. 

45 Q. How were the expenses of the Union Elevator Company 
paid ? 

A. The Union elevator, as I understood it, was leased as soon as 
it was built, almost before it was completed, to a company which 

has been operating it, 1 think, ever since. 
222 46 Q. Have you ever been supplied with a copy of that 
lease ? 

A. I don’t think I have. 

47 Q. Has the Wabash Company ever assented to that lease ? 

A. My impression is that the directors made the lease ; that is my 
understanding, the directors of the elevator company. 

48 Q. By authority of the stockholders, | suppose? 

A. I do not know how that was. 

49 Q. Have you in — possession a copy of that lease ? 

A. I do not think I have. 

50 Q. When was it made? 

A. I could not say. I do not remember that I ever saw a copy 
of that lease. 

51 Q. You are not, then, very familiar with the actual operation 

of the elevator? 
223 A. I only know what I have stated—that is, that it is my 
impression, or my understanding, that it was leased. 

52 Q. But, notwithstanding the lease, is it not the case that the 
Wabash Company have always had the use of the elevator? 

A. No, sir. 

03 Q. What? 

A. The use of the elevator? 

54 Q. Yes. 
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A. No, sir; no more than any other shipper; no; I do not under- 
stand that the Wabash Company lias had the use of the elevator. 

55 Q. This elevator has not been used by the Wabash Company 
since it was built, | understand you to say ? 

A. If you mean as regards running our cars into it, ves, sir; we 
have used it just as all the other roads running to Council Bluffs 

have used it. 
224 56 Q. What other roads do you mean—the other four roads 
owning the elevators ? 

A. I mean any road running into Council Bluffs has the same 
privilege of using it that we have. 

57 Q. Are there any roads besides the five you have named ? 

A. The Union Pacific uses it. 

58 Q. For freight going in the other directions ? 

A. For grain coming from the other directions or for grain going 
in the other direction. 

59 Q@. You mean the Union Pacific uses it for grain going west, 
do you not? ) 

A. The Union Pacific ‘uses it for grain going in either direction. 

60 Q. Does the Wabash Company own any other elevator ’ 

A. They don’t own this elevators; they own a number of small 

elevators along the line of the road. 
225 61 Q. They own one-fifth of this elevator, do they not ? 
A. Yes, sir; the Wabash owns one-fifth of this elevator. 

62 Q. Can you state approximately how many elevators the 
Wabash either owns wholly or in part? 

A. They own, | think, at least a dozen small elevators, though 
they are called elevators by courtesy more than for any other reason. 
They cost from twenty-five hundred to, possibly, five thousand 
dollars. , 

63 Q. They only differ from the Union elevator in degree, do 
they not? 

A. In a very great degree. 

64 Q. And the object in the construction of them was that you 
could more readily, cheaply, and easily handle the grain traf-ic, 
was it not? 

A. That was the object; yes, sir. 
226 65 Q. Could grain be handled by a railroad company 
without the use of elevators? 

A. Yes, sir. 

66 Q. Could it be handled as cheaply as by the assistance of ele- 
vators? | 

A. No; it could not be handled as economically. 

67 Q. Has the Wabash Company ever since its formation handled 
large quantities of grain ? 

A. Yes, sir. 

68 Q. Could that grain handled by the Wabash Company have 
been handled as cheaply without elevators? 

A. Of course at some places there is not enough grain handled 
at any one time to justify having an elevator, and at other places 


ne 


THE W., ST. LOUIS & PAC. R’Y CO. VS. T. MCKISSOCK, REC’R, &c. 59 


there is so much handled that it is a great deal more economical to 
have elevators. 

69 Q. ‘To which one of these two classes does the city of Council 

Bluffs belong ? 
227 A. It belongs to the latter elass. 

70 Q. Is it necessary for the management of the grain 
business done by the Wabash Company to have an elevator at 
Council Bluffs? 

It is very much to their advantage to have an elevator there. 

71 Q. That is, it is to their pecuniary advantage ? 

A. Yes, sir. 

2 Q. In other words they save money by having an elevator 
there’ 

A. Yes, sir. 

73 Q. Is nota grain elevator a mere grain freight depot con- 
structed in a peculiar way to render the handling ‘of grain more 
easy ¢ 

If you mean by depot as appurtenant to a railroad I would 
say no. 
228 74 Q. What isthe difference between a building erected for 
the handling and storage of ordinary freight and a building 
erected for the handling and storage of grain, each being erected to 
increase the traffic of the road? 

A. Well, there - this difference: You may get along without a 
building erected for the handling of grain, you cannot get along 
without the building erected for handling of freight—that is, a 
freight depot. Now,in my testimony when I say it is for the bene- 
fit of a railroad to havea grain elevator | might also say it is for 
the benefit of the railroad to have a sugar refinery in a town or any 
manufactory in a town, and still none of these things are appurte- 
nant to the railroad. 

75 Q. They are not necessary to the railroad ? 

A. They are not necessary, but it is to the advantage of a road to 
have them. 
229 76 Q. Can you estimate roughly the loss the Wabash 
Railroad Company would have incurred during the five 
years that the elevator has been in operation had there been no ele- 
vator i the city of Council Bluffs to which the Wabash Company 
could have had access ? 

A. No, sir; I eould not. 

77 Q. It would amount to a very large sum of money, would it 
not? 

A. It is impossible for me to say how much. 

78 Q. Was it not the case, however, that at the time this elevator 
was built the directors of the Wabash railroad considered it neces- 

sary that one should be built there? 

A. They felt that it would increase the business of the road if there 

was one there. 
230 79 Q. It was necessary to that increase of the business, was 
it not? 

A. It aided in the increase of the business; yes, sir. 
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80 Q. Was it not necessary for that practically increase of busi- 
ness ? 

A. You might say it was necessary in increase the business from 
that source to have an elevator there; yes, sir. 

81 Q. Can you estimate roughly the amount of grain, eastern 
bound, that leaves the Council Bluffs elevator per year—the ton- 
nage? 

A. No, sir; I cannot without looking at the figures. 

82 Q. Is it not the case that more than half of the east-bound 

business going over the Wabash railroad leaving Council 
231 Bluffs comes through the Council Bluffs’ elevator? 
A. I cannot say. 

83 Q. What would be your best judgement on that question ? 

A. I do not know; I can say that a very large proportion of the 
business that comes from Council Bluffs goes through that elevator. 

84 Q. Does not all the grain coming from Council Bluffs over the 
Wabash railroad come through this elevator ? 

A. I think not all of it. 

85 Q. Does not all of it except the amount of grain grown on the 
line of the road south of Council Bluffs? 

A. I think not, sir; sometimes the cars loaded in Nebraska go 
right through, but the great bulk from Council Bluffs comes through 

that elevator. 
232 86 Q. Is not Council Bluffs, as far as the Wabash railway 
system is concerned, a grain centre ? 

A. Yes, sir; but it is not more of a grain centre than a great 
many other places, though it is a grain centre. 

87 Q. Does not the Wabash railway receive annually more grain 
through this elevator at Council Bluffs than it does at any other one 
point on its entire system ? 

A. I think not. 

88 Q. At what other point on the Wabash system is more grain 
received than at Council Bluffs ? 

A. St. Louis exceeds it. 

89 Q. I mean received for the purpose of transportation over the 
system ? 

A. I think St. Louis receives more. 
233 90 Q. St. Louis is in the middle of the system ? . 

A. Yes, sir; but we get it for transportation over the sys- 
tem. ; 

91 Q. You mean to say that more grain is received at St. Louis 
to transport over the Wabash system than at Council Bluffs? 

A. I think so. 

92 Q. Where is it grown ? 

A. In the West; it is grown in Kansas, in Missouri, and in Iowa. 

93 Q. And brought here by other roads ? 

A. No,sir; not all of it; a great deal of it is brought here by our 
road. 

94 Q. Then you don’t understand the question. My question is 

this: Is there any point besides Council Bluffs at which grain 
234 is received by the Wabash road for transportation over it or 
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any part of it in larger amounts than is received at Council 
Bluffs ? 

A. I could not answer that question without an examination o 
the record. 

95 Q. Would not your best judgment be to the effect that the 
two largest points on the Wabash road, west of the Mississippi river, 
for the reception of grain are Kansas City and Council Bluffs? 

A. Well, I should think St. Joe would be classed in the same 
category. The grain coming from St. Joe does not, a great deal of 
it, go through any elevator at all; it passes right into the Wabash 
road in the cars. 

96 Q. Do I understand you to say, then, that Kansas City, 

St. Joe, and Council Bluffs are the several largest points west 
235 of the river for the reception of grain? 
A. Yes, sir. 

97 Q. Which of these is the largest ? 

A. Kansas City. 

98 Q. Which next? 

A. Iam not able to say whether St. Joe or Council Bluffs would be 
the next. 

99 Q. The grain received at Counci! bluffs is for the most part 
transported to Toledo or Detroit, is it not ? 

A. That Iam unable to say without an examination of the record. 
The route of grain changes so often from time to time that I cannot 
say without an examination of the records what it was in any one 
vear. 
100 Q. But your impression is that the grain received at 
236 Council Bluffs is transported by the Wabash over its entire 

line? 

A. A great deal of the grain received at all, of all the places I 
have mentioned, is transported over the entire Wabash system. 

101 Q. Including Council Bluffs among the places? 

A. Yes, sir. 

102 Q. Does not the Wabash road receive at Council Bluffs the 
grain grown at all points west and northwest of Omaha? 

A. Not all of them ; you don’t mean at all points. 

103 Q. I mean ail large points. 

A. They receive grain at Council Bluffs from the west and. north- 
west of Omaha. 

104 Q. From various points ? 

A. Yes, sir. 
237 105 Q. West and northwest of Omaha? - 
A. Yes, sir. 

106 Q. Omaha, then, or rather Council Bluffs, is the northwestern 
outlet or inlet to the Wabash system of all grain grown west and 
northwest of Omaha, is it not? 

A. Yes, sir. 

107 Q. If these other four roads in Council Bluffs, which you have 
named had severally or jointly grain elevators for the handling 
and storage of grain and the Wabash had none, or the use of none, 
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could the Wabash Company compete with the other roads in the 
handling of grain; and, if so, to what extent? 

A. I think they would suffer very materially in the competition. 

108 Q. Would it not be almost a total loss of the grain 
238 traffic at that point? 

A. We would lose a great proportion of the grain we are 
now hauling from that point. 

109 Q. Four-fifths of it? 

A. That is guess-work. I think we would lose a large proportion 
of it—the largest proportion. 

110 Q. You would lose the greatest portion of it, would you not? 

A. I think we would suffer to a great extent. 

111 Q. Now, is — not the case that to the extent of the loss to 
the Wabash road which would result if it had no elevator at Council 
Bluffs—is it not the case that to that extent this elevator is a 
necessity ? 

A. Yes,sir; I think I have stated before that this elevator secures 

a great deal of the grain business that otherwise we would 
239 not get; but as to what proportion of the business we would 

not get if we did not have this elevator or some other ele- 
vator there I cannot say. I think if that elevator was not there 
some other elevator would be built that we could use. 

112 Q. But the question I put to you was based on the supposition 
that there would be no elevator there? 

A. All large shipping points have elevators, and we have as great 
facilities at such places as we have at Council Bluffs, though we are 
not stockhold-s in the elevators. 

114 Q. Is there any other elevator at Council Bluffs ? 

A. No, sir. 

115 Q. Was there any other elevator there at the time this was 
built ? 

A. No, sir. 
240 116 Q. Do you or do you not say that the building and use 
of this elevator has increased the value of the Omaha Divis- 
ion as a railroad ? 

A. Mr. Prisgst: I object to the question because it is incompetent 
and for the reason that it presumes to ask the opinion of the witness 
upon the question of law whether this elevator is part and parcel of 
the Omaha Division of the Wabash road. 


Col. How: I would say it has—that is, if matters had existed as 
they were before this elevator was built; but if the elevator had not 
been built in Council Bluffs I think the Omaha Division would have 
carried its proportion—that is, it would have taken grain out of 
there in the same rattio that it has carried grain out since the build- 

ing of the elevator. The building of the elevator, I think, 
241 has increased the business of all iines running out of Coun- 
cil Bluffs. 

117 Q. Admit for the sake of the question that the elevator at 
Council Bluffs is part of the railroad property known as the Omaha 
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Division, did or did not the building and use of the elevator increase 
the value of the Omaha Division as a railroad ? 
A. I think the building of the elevator there, just as the erection 


of any other large shipping institution in a town, has increased the | 


value of the every railroad running into the town to a certain ex- 
tent. 

118 Q. And among the roads so benefited is included this? 

A. Yes, sir; of course, ours,among the others, has been benefited. 

119 Q. And the same result precisely would follow, would it 
not, from putting a first-class equipment of rolling stock upon the 

Omaha Division—that is, it would increase its value—that is 
242 ~=to say, render the property able.to produce an income? 

A. Well, [hardly know how to answer that question any dif- 
ferently from what I have answered it already. I would say that 
the erection of the elevator at Council Bluffs is a help to the Omaha 
Division just as it isa help to every other road running into that 
town. 

120 Q. Its use is also a help to the Omaha Division, is it not? 

A. Yes, sir. 

121 Q. Adds to the business? 

A. Yes, sir; of course. 

122 Q. If the Omaha Division by this proceeding in the court 
were deprived of this elevator just to that extent the line would be 
damaged, would it not? 

A. I do not see how this proceeding can deprive the Omaha Di- 
vision of theelevator. Any railroad running into that city bas the 
right to use that elevator, whether it owns any stock in the elevator 

company or not, 
243 123 Q. Admitting, for the sake of the argument, that the 
result of this proceeding would be to deprive the Omaha Di- 
vision of the use of this elevator at Council Bluffs, is it not the case 
that thereby the Omaha Division would be seriously damaged ? 

Objected to by Mr. Priest as presuming a state of facts that do not 
exist. 

Col. How: I would say in reply to that that any condition of 
affairs that you could imagine that would prevent that road or any 
road running into Council Bluffs from using that elevator would 


injure the business of the road: and if the Om: aha Division was de- 
prived of the use of the elevator it would suffer very materially. 


124 Q. Suppose that it should be determined in this proceeding 
that the one-fifth interest claimed to be owned by the Wabash Com- 
pany in this elevator belonged to the purchasing committee, 
244 and that this purchasing committee, together with the four 
other roads owning the property,should decide to exclude 
the Omaha Division from the use of the elevator, would not that 
decision materially damage the Omaha Division if carried out? 
A. I think if any such decision were reached it would not be per- 
mitted for a moment. 
125 Q. That is not an answer to my question. 


64 


S. HUMPHREYS ET ALI.., &¢C., VS. T. MCKISSOCK, REC’R, &C, AND 


A. Well, as I have stated before, if any condition of affairs could 
be imagined by which the Omaha Division or any of the roads 
would be deprived of the use of the elevator, the Omaha Division or 
the road would suffer materially. 

126 Q. Then you state in answer to my question that if such a 
state of affairs as I have supposed did exist, resulting in the exclu- 

siou of the Omaha Division from the use of the elevator, that 

245 it would cause great damage to that road ? 

A. Unquestionably. 

127 Q. That would practically deprive it of all grain traf-ic? 

A. Of a very great proportion of it; yes, sir; if some other ele- 
vator were not built. 

128 Q. What was the object of the directors of the Wabash Rail- 
way Company in havinga common elevator? Would not the same 
result have been obtained by the erection of five different elevators 
at Council Bluffs ? 

A. I have never heard the directors of the road express any opin- 
ion on that subject. 

129 Q. Do you not yourself think that the chief object was to re- 
duce the expense ? 

A. I suppose that would be an object. 
246 130 Q. Do you know of any other reason ? 
A. No; I do not think of any other reason now. 

131 Q. So far as you know, that was the sole cause, was it not? 

A. I say I do not know what the reason was. 

132 Q. So far as you know, that was the sole reason why these 
five roads built a common elevator, was it not? 

A. That is the only reason I can imagine, but I do not know 
anything about it. 

133 Q. You do know, do you not, as a railroad man, that the five 
roads could construct that elevator jointly and each receive from it 
the same amount of benefit they would derive if owning seperate 

elevators, and that the entire cost of erection would be very 
247 much less than if five seperate elevators had been erected ? 

A. That is true. 

134 Q. The cost would be about one-fifth less ? 

A. I cannot say how much less. 

135 Q. Is not the present arrangement of owning the elevator 
jointly equivalent in all practical results to each road having its 
own elevator and operatin:: it itself? 

A. I cannot answer thai question without seeing the lease and 
understanding the terms on which the elevator is leased. 

136 Q. You mean the lease from the elevator company to the 


parties who are now running it? 
A. Yes, sir. 


137 Q. As far as you know anything to the contrary in that lease, 
is not that the case ? 


A. No; I do not think it is. 
248 138 Q. In what respect would there be a difference ? 


A. If each road owned an elevator it could substantially 
control the handling of all grain that came to the elevator and so 
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could get their proportion of the tra-fic, but as it is they cannot 
control the shipment of grain out of the elevator, and it is the case 
that the grain that goes into that elevator is not always equally 
divided for shipment. 

139 Q. But does not each road under the present arrangement 
absolutely control the grain shipped through that elevator to it 
precisely as if it had an elevator of its own? 

A. Any grain shipped to it, of course, it controls, just as ifit were 
billed to any one else, but there is a great deal of grain that goes 
into this elevator that is not consigned to any particular road, and 

the road having the best facilities gets it. 
249 140 Q. Then, with that exception, the result is practically 
the same, is it not, In it- operation as if each road had its 
own elevator? 

A. As far as all grain consigned to each road is concerned, of 
course, it 1s just the same. 

141 Q. Is it not acommon thing among railroad companies in 
America to have ordinary freight depots built and operated jointly 
just as this elevator is—I mean ordinary freight depots for the 
handling and storage of ordinary freight, not grain? 

A. Atjunction points it is a common thing for railroads to have 
common depots. 

142 Q. Council Bluffs is what you would call a junction point, is 
it not? 

A. Well, it is not what I mean by junction point. I would 

250 call that a terminal point; it is customary for railroads 

crossing each other and having stations at such points to 

work together in common—that is, it is done very often; it is not 
an universal thing, but it is done often. 

143 Q. Is it not done in a large majority of cases where railroads 
cross each other? 

A. No, sir; I think it is the exception where it is done. I know 
itis the éxception and not the rule that it is done, so far as the 
Wabash railroad is concerned. 

144 Q. But you know it is frequently done for the purpose of sav- 
ing expense ? 

A. Itis frequently done, but it is not usual. It is the exception 
and not the rule. 

145 Q. Now, would you not also say that it is frequently done at 

terminal points as well as at junctions? 
251 A. Not frequently, though it is sometimes done. 
146 Q. Is it not done at Kansas City on the Wabash road ? 

A. No, sir. 

147 Q. They bave no building in common that they use with 
other roads—no freight depot? 

A. No, sir. 

148 Q. At what other points on the Wabash system is there a 
similar arrangement for freight depots? 

A. Well, it is done at the R. and L. junction. It is done at For- 
est with the T., P. & W. It is done at Peru with thel., P.& C.; but 
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at no large stations I can now remember has the Wabash freight 
depots in common with other roads. 

149 Q. It is frequently done on other roads that you know of, is 

it not? 
252 Answer. No, sir; if it is,it is the exception. As a rule, it 
is not done. 

150 Q. But you do know of cases where it was done besides on the 
Wabash ? 

A. Yes, sir; similar to those cases I have mentioned on the 
Wabash. 

151 Q. Is it not the case, Col. How, that where two roads, by reason 
of having junction or terminal points in common, can use the same 
property with every facility foreach in the same manner in which 
this elevator was used they have a similar arrangement to this 
elevator with regard to depots for the purpose of saving expense ? 

A. I have no remembrance now of and two railroad companies 
having a freight depot under the same arrangement as this elevator. 
A railroad company would have no object in having a depot run in 

the same way. ‘This elevator is run by outside parties, and 
253 certainlya railroad company would not consent to deputize 

some outside company to handle their freight in a freight 
depot as grain is handled. | 

152 Q. You mean to say that by virtue of this lease of the Union 
Elevator Compaay at Council Bluffs that these five railroads have 
lost entire control of their elevator ? 

A. I mean to say that, so far as the operation of the elevator is 
concerned, they have lost control of it; they are stockholders of the 
company. My understanding of it is that each of them subscribed | 
for a certain amount of stock for an elevator there in order that 
grain should be drawn to Council Bluffs and in order that there 

could be a place to store the grain and a place where they 
254 could get it and handle itin a manner more economical than 

the transfer from car to car, and besides that they have no 
other interest except as stockholders. 

J53 Q. Well, stockholders usually own the property of the com- 
pany, do they not? 


Objected to as incompetent. 


A. Of course they own the stock of the company, but stockholders 
do not always control the property of the company after it has been 
leased. 

154 Q. They control it through their directors ? 

A. In making the lease [ suppose they did. 

155 Q. Do you know whether by the terms of the lease the lessee 
acquired the power to keep any one of these five roads out of 
the —? 

A. No, sir; I do not think so; I do not believe an elevator could 

be built where any road running into the town could be kept 

255 out of it if they could reach it. 
156 Q. Is it not very common amongst railroad companies, 
where property is owned jointly and used joiutly, to form separate 
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corporations for the purpose of more economically and efficiently 
handling the property, as was done in the case of this elevator? 

A..I] am trying to recall a case, but fail to do so, that is similar to 
this. 

157 Q. Do you know of any like corporations formed for pas- 
senger-depot purposes, commonly known as union depots? 

A. I know of numerous union depots in which the various roads 
are stockholders, but there the similarity ceases. 

158 Q. In what respect do they differ? 

A. In the case of union depots the railroads themselves, 

256 through their representatives in the board, operate the depots ; 
they do not lease it to some concern that is te make money 

out of it. : 

159 Q. Don’t they frequently lease part of the building? 

A. Yes, sir; they let parts of the building. 

160 Q. That is the only difference that occurs to you now be- 
tween union depots, what are commonly called union depots, and 
this elevator ? 

A. I think there is a very great difference between the two. 

(22.) (There is no page “ 23.”)—M. F. Watts, N. P. 


161 Q. But you cannot now recall any other difference than the 
oue you have just stated ? 

A. I do not recall any similarity be tween them except that the 

railroads are stockhol lers 1n each 
257 162 Q. Do you recall any other difference than the one 
you have just stated ? 

A. Yes; the railroads have equal rights in union depots. 

163 Q. Have not these five roads equal rights in this elevator at 
Council Bluffs ? 

A. [I think the roads are subject to the control of the parties to 
whom they have leased the elevator; they do not lease a union 
depot. 

164 Q. I think you have stated that the chief and, in fact, the 
only object that railroads have in building elevators, freight depots, 
and union depots and using them in common Is to save expense, 
have you not? 

A. I said that was the principal object I could see, and to furnish 
better facilities for handling passenger business in the case of union 

depots furnishing additional facilities. 
o8 165 Q. Does not the Wabash own other property outside 
of this interest in the elevator in Council Bluffs that is 
owned in common and used in common with other roads? 

A. Yes, sir; they are stockholders in the terminals at Chi- 
cago; they are stockholders in the Hannibal and St. Joe union 
depot and in the Kansas City union depot. 

166 Q. And at Detroit also? 

A, No, sir. 

167 Q. At any other point you can recall ? 

A. Ido not at this moment recall any other point. Yes, sir; 
they are stockholders or were stockholders, before the sale of the 
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roads, in the St. Louis and. New Orleans Barge Line, running be- 
tween St. Louis and New Orleans. 
168 Q. Do you know the exact location of this elevator at 
259 Council Bluffs with regard to the right of way of the Wabash 
Company ? 

A. No, sir; I could not tell without the maps. 

169 Q. I believe the Wabash receivers have been requested by 
Col. McKissock to transfer this interest in the elevator, have they 
not, or I have made the demand acting for him ? 

A. I believe you have; yes, sir. 


a meen 


Cross-examination by H. 8S. Priest, Esq. : 


1 X Q. An idea was conceived of building an elevator at Council 
Bluffs for the storage of grain, either to be hauled to or shipped from 
that point, and the Rock Island, the Milwaukee and St. Paul, the 
Chicago, Burlington and Quincy, the Chicago and Northwestern, 

and the Wabash Railway Companies became stockholders of 
260 the stock of a corporation to be organized for the purpose, did 
they not? 

A. Yes, sir. 

2X Q. In an amount of stock not to exceed $100,000 each ? 

A. Yes, sir; that is right. 

3 X Q. The costof building the elevator had not been accurately 
computed at the time? 

A. It had not. 

4 X Q. Afterwards as such subscriber the Wabash Company paid 
$41,666.66 ? i 

A. Yes, sir. 

5 X Q. Towards the construction of the elevator ? 

A. Yes, sir. 

6 X Q. After the elevator was built it was leased ? 

A. That is my understanding of it. 

7 XQ. To a company or individual who has ever since operated 
it? 

A. Yes, sir. 

8 X Q. The lessees have received for the operators remu- 
neration from what source ? 

A. I do not know the terms of the lease. Wehave never received 
any income from the elevator, but Ido not know on what terms the 
property is leased. 

9 X Q. From what source did this $41,666.66 come that was paid 
by the Wabash Company for this stock? 

A. From the treasury of the Wabash Company. 

10 X Q. From its general funds? 

A. Yes, sir; from the general funds. 

11 X Q. The Union Elevator Company was organized, built this 
elevator, purchased the ground, and did everything, the understand- 
ing being that the railroad companies would subscribe for the 
stock ? 

A. Yes, sir. 
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262 12 X Q. It is charged in the bill in this case that the pro- 
ceeds of the mortgage of the Omaha Division were applied 

in that direction. Is that true? 

A. No, sir. 

13 X Q. Did any part of it go in that direction ? 

A. No, sir; the proceeds of the mortgage on the Omaha Division 
did not pay for the road, for the cost of the road. 

14 X Q. The elevator company purchased the ground on which 
the elevator was built? 

A. That is my understanding. I do not know whether the 
ground was purchased or whether it was built on leased ground. 

15 X Q. You were asked if the Wabash did not use this elevator 

and you answered that it did. How does it use it—as any 
263 other patron of the elevator would use it? 
A. Yes, sir. 

16 X Q. And not otherwise ? 

A. Not otherwise. 

17 X Q. Do you know how the Wabash has access to this ele- 
vator? Is it on any part of the track of .he Omaha Division ? 

A. No, sir; it is not on any part of the track of the Omaha Di- 
vision. 

18 X Q. How far from the terminus at Council Bluffs of the 
Omaha Division is this elevator located ? 
A. Some little distance. I cannot give the exact distance. I can 


_ 


furnish the necessary distance if you want it. I will attach it to 
my deposition as part of my answer. It is more than half a mile 
from the Omaha Division, and is reached by the track of another 
road. 
19 X Q. You were asked in your examination-in-chief 
264 about the proportion of shipment of grain from this elevator 
east. What proportion of this shipment originates on the 
line of the Omaha Division, if any, passes through the elevator? 

A. Very little, if any. 

20 X Q. From what points are these shipments and where des- 
tined ? 

A. Destined to St. Louis, Detroit, Toledo, and Chicago generally ; 
most of them to Detroit, Toledo, and St. Louis. 

21 X Q. If the Omaha Division had not an outlet by reason of its 
connection with part of the Wabash system, what use would the ele- 
vator be to it? 

Objected to on the ground that it omits the supposition that the 
Omaha Division has some other outlet than the Wabash Company 
furnishes. 

Col. How: Not very much. 

260 22 X Q. You were asked about the number of elevators 
along the line of the Wabash. Are they operated by the 
Wabash Company ? 

A. No, sir. 

23 X Q. They are operated by individuals or companies who store 
grain in them for shipment in bulk? 
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A. Yes,sir. They are on the right of way of the road. 

24 X Q. Does the Wabash own an elevator at St. Louis? 

A. No, sir. 

25 X Q. At Kansas City? 

A. No, sir. 

26 X Q. At St. Joe? 

A. No, sir. 

27 X (). How do they receive their shipments of rain at the three 

points you have mentioned ” 
266 A. At St. Joe most of the grain comes in through cars. 
They have no elevator there. At Kansas City and St. Louis 
they receive grain from elevators belonging to other corporations. 

28 X Q. Do any other railroads, to your knowledge, own elevators 
at Kansas City or St. Louis? 

A. No, sir. 

29 X Q. They are matters of individual enterprise or independent 
corporate enterprise ¢ 

A. Yes, sir. 

30 X Q. I mean independent of the railroad companies? 

A. Yes, sir. 

31 X Q. You were asked if this elevator at Council Bluffs in- 
creased the value of the Omaha Division. It does not increase the 

value of this division as a railroad, does it? 
267 A. It adds to the business handled by the road. That is 
the only way in which it increases its value. It gives the 
railroads large additional shipmeut- and enables them to handle 
grain cheaper. 

32 X Q. Has the elevator at Council Bluffs been of more advan- 
tage, substantially, to the Omaha Division than to other parts of 
the Wabash system over which the traffic originating on that line 
passed ? 

A. No, sir. 

33 X Q. In regard to union depots at terminal points, as a rule 
they are independent corporations, in which the railroads are simply 
stockholders ? 

A. Yes, sir. 

34 X Q. Any individual has the privilege of becoming a stock- 

holder in any of these union depots, have they not? 
268 A. No, sir; the stock is generally owned by the different 
railroads. The stock is generally entirely controlled by the 
railroads and is divided up amongst them. 

30 X Q. Nothing has been paid upon the stock of the Wabash in 
this Council Bluffs elevator since the receivership ? 

A. No, sir. 


Redirect examination: 


1Q. You have testified, if I remember rightly, concerning this 
matter in the action in the western district of Missouri, in the Fed- 
eral court, for the foreclosure of what is known asthe general mort- 
gage, executed in 1880, have you not? 

A. Yes, sir. 
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2 Q. And your testimony in that matter is on file with the mas- 
ter’s report of proceedings taken in that case? 
A. Yes, sir. 
269 3 Q. Is it not the case that such proceedings have been had 
1n that case that this interest -in this elevator owned by the 
Wabash Company has been sold, subject to the lien of the general 
mortgage, aloug with other property and conveyed ? 


Objected to 


A. That is a legal question I cannot answer. 

4 Q. Is it not a fact that the purchasing committee so claim ? 

A. I do not know. I think they do. 

® Q. You have been advised that they so claim ? 

A. L understand that the purchasing committee have stated that 
the stock belongs to them. 

6 Q. Under that foreclosure procedure ? 

270 A. I suppose so, though they have never communicated 

anything to me in regard to that; but I understood from 
General Swaine that they claimed this stock. 

7 Q. On the theory that it was covered by the general mortgage? 

A. He did not enter into any particulars. 

8 Q. You do know, as a matter of fact, do you not, that this one- 
fifth interest in this elevator was sold under that general mortgage 
last April? 

A. | am not prepared to say. 


JAMES F. HOW. 


Subscribed and sworn to by the said James F. How and in my 
presence this first day of December, 1556. 


MILLARD F. WATTS, 
[ SEAL. ] Notary Public, City of St. Louis, Missouri. 


271 Strate oF MISSOURI, | .. . 
City of St. Louis, f§ _ 
I, Millard F. Watts, a notary public within and for the city of St. 
Louis, in the State of Missouri, hereby certify that on the 29th day 
of November, 1886, before me, at the office of Wells H. Blodgett, 
Esq., Fquitable building, 6th and Locust streets, in said city of St. 
Louis, personally appeared, by consent of counsel hereinafter named, 
James F. How, at the hour of 3 o’clock p. m.of that day, and Theodore 
Sheldon, Esq, appeared as counsel for the intervenor, and H.S. 
Priest, Esq., appeared as counsel for the receivers of the Wabash, 
St. Louis and Pacific Railway Company, and the said James F. How, 
being by me first duly sworn to testify the whole truth and being 
~ earefully examined, deposed and said as appears by the depo- 

272 sition hereto annexed 
And I further certify that said deposition was then and 
there taken down by me in short-hand (by consent of counsel), and 
after it has been transcribed was subscribed and sworn to by the 
said witness, James F’. How, and the same has been retained by me 
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for the purpose of sealing up and directing the same to the clerk of 
the court, as required by law. 

And I further certify that I am not of counsel of attorney for 
either party or otherwise interested in the event of this cause. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at my office, in said city of St. Louis, this first day of Decem- 


ber, 1886. 
7 MILLARD F. WATTS, 
[SEAL. | Notary Public, City of St. Louis, Mo. 


Filed Dec. 6, 1886. 
H. K. LOVE, Clerk. 


273 Circuit Court of the United States, Southern District of Iowa, 
Western Division. 


Unitep States Trust Company oF New YorK 
v8. 
WaBasH, St. Lours anp Paciric Raitway CoMPANY. 
In the matter of the intervening petition of Thomas McKissock, 
receivers, for recovery of interest In elevators at Council Bluffs. 


STATE OF eae tt 
City of St. Louis, 


I, Millard F. Watts, a notary public within and for the said city 
of St. Louis, in the said State of Missouri, do hereby certify that the 
deposition of James F. How, heretofore taken by me in the 
274 above-entitled cause and filed therein in the above-entitled 
court, at Council Bluffs, in the State of lowa, was taken by 
consent of counsel; and I further certify that at the taking of said 
deposition H.S. Priest, Esq., appeared as counsel for the receivers 
of the Wabash, St. Louis and Pacific Rail- Company, and Theodore 
Sheld, Esq., appeared as counsel for the intervenor. 
In testimony whereof [ have hereunto set my hand and notarial 
seal, at my office, in said city of St. Louis, this 21st day of Decem- 


ber, 1886. 
MILLARD F. WATTS, 
[SEAL. | lotary Public, City of St. Louis, Missouri. 


Filed Jan. 10th, 1887. 
H. K, LOVE, Clerk. 
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275 In the Circuit Court of the United-States in and for the 
Southern District of Iowa. 


Unitrep States Trust Company or New Yorxk 
v8. 
W aBAsH, St. Louis anp Paciric Raitway Co. et al. 
In the matter of the intervening petition of Thos. McKissock, re- 
ceiver, for recovery of interest in elevator at Council Bluffs. 


Before F. M. Hunter, commissioner. 


Depositions of Witnesses Called on Behalf of the Intervenor Herein Resid- 
ing in the City of Council Bluffs, Iowa. 


It is agreed by and between the parties hereto of record the the 
attorneys for the respondent residing in St. Louis shall 
276 have the right (they not being present at the examination) to 
cross-examine the following witnesses at any time hereafter 

if they so desire. 

It is also agreed that said depositions shall be taken before F. M. 
Hunter as commissioner, and, the same being taken in short-hand 
by C. H. Sholes, the reading of the same over to the witnesses and 
the formal signing thereof by them, as by agreement of the parties, 
waived. 


Crakes Kiera, of lawful age, being first duly sworn to tell the 
truth and being examined,deposed and answered as follows: 


Direct interrogatories propounded by THEopoRE SHELDON, 
Esq. : 
Int. 1. You may state your name, residence, and occupation. 
Ans. Charles Kieth; reside at Council Bluffs, lowa; am general 
agent of the Burlington system. 
277 ~—s Int. 2. How long have you been connected with the Bur- 
lington system ? 

Ans. Four years. 

Int. 3. Were you connected with any railroad previous to that ; 
if so, what road, and for how long ? 

Ans. I was in charge of the freight’ business for all the lines run- 
ning to the Missouri river, at the transfer, for a year and a half. 
Prior to that time I was eight years and a half with the Chicago 
and Northwestern, and in the employment of the Union Pacific 
for a year anda half: three years and a half with the B. & M. in 
Nebraska as cashier at Lincoln. That is as long as I have been in 
the United States. 

Int. 4. For how longa period, then, have you been connected with 
railroad corporations ? 

Ans. It is thirty-one years since I commenced with the 
278 Grand Trunk railroad in Canada. I have been out of the 
business for three years during that time. 
10—599 
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Int. 5. Are you familiar with the methods adopted by railroads 
in the United States for the handling of grain? 

Ans. I think I am. 

Int. 6. Do you know the elevator in Council Bluffs known as the 
Union elevator? 

Ans. Yes. 

Int. 7. Is the Burlington road, which you represent, one of the 
part owners of that elevator ? 

Ans. I understand so. I knowit to beso. Atleast I have no ac- 
knowledgement from our vice-president that such is the case. 

Int. 8. How long do you say you have been connected with the 
Burlington directly ? 

Ans. Four years, directly. 
279 Int. 9. You were not here when that elevator was built, 
then? 

Ans. Yes; I wasin Council Bluffs at the time that was built, but 
I was connected with the Chicago and Northwestern at that time. 

Int. 10. The Chicago and Northwestern is also one of the owners 
of that elevator, is it not? 7 

_ Ans. Yes. 

Int. 11. Please state briefly the necessity for the erection of such 
an elevator for the business of the roads running into Council 
Bluffs. 

Ans. In my opinion, an elevator is just as much required by a 
railroad as a freight-house would be. It bears the same relation- 
ship to grain that a freight-house does to freight, in my opinion. 
Grain could not be handled in any large quantities without an ele- 
vator at any point. 

Int. 12. Is the erection of such a grain elevator a common 
280 and necessary expenditure in order to conduct the grain 
business of any railroad ? 

Ans. Yes. 

Int. 13. Please state whether or not the city of Council Bluffs, 
from its geographical situation, is a grain ceutre or a distributing 
point for grain moving eastward. 

Ans. It is a grain centre. However, there is very little grain pur- 
chased right in the city. In fact, I do not think there have been 
fifty car-loads of grain in the last ten years shipped from this citv— 
that is, from the town proper itself—but we could not handle the 
grain business of the Western country without an elevator. It is 
distributed to all points, more particularly East and South. 

Int. 14. What was the object in having one large common ele- 
vator, owned and built by five roads, rather than having five sepe- 

rate and distinct buildings? 
281 & 282 Ans. I presume it was a question of cost; I don’t know. 
It would be much easier for them to build and much easier 
reached to have only one elevator than if every road had its own. 

Int. 15. Please state what, if any, difference there is between a grain 
elevator built and owned by a railroad and used in the operation 
and handling of its grain and an ordinary freight-house built and 
used and used for the handling of ordinary freight. 


fs —— om a 
é, ili al e 


THE W., ST. LOUIS & PAC. R’Y Cu. VS. T. MCKISSOCK, REC’R, &c. 75 


Ans. I do not think there is any difference. I think the one is 
just as essential for the proper conduct of the business as a freight- 
house. 

Int. 16. Has the Burlington — elevators of this description at 
other points along its road ? 

Ans. Iam not prepared to answer that. I could not tell you. 
There is an elevator at Burlington, but I don’t think the company 

owns it. I think it is a private enterprise, though I am 
283 not certain. 
Int. 17. But they could not handle any grain in Burling- 
ton without an elevator? 
Ans. No; not to any extent. 


Excused. 


Joun M. Lang, of lawful age, being first duly sworn on behalf of 
the intervenor, deposed and answered as follows: 


Direct interrogatories propounded by Mr. SHELDON : 


Int. 1. Please state your name, residence, and occupation. 

Ans. J. M. Lane; Council Bluffs; agent for the Chicago, Mil- 
waukee & St. Paul. 

Int. 2. How long have you been connected with the Chicago, Mil- 
waukee and St. Paul railway? 

Ans. Nearly 11 years. 
284 Int. 3. Were you connected with any railroad prior to that 
time ? 

Ans. No, sir. 

Int. 4. Do you know the elevator in Council Bluffs known as the 
Union elevator ? 

Ans. I know there is such an elevator. 

Int. 5. Do you know whether the Chicago, Milwaukee and St. 
Paul is one of the owners? 

Ans. I do not. 

Int.6. Are you familiar with the methods adopted by the Chicago, 
Milwaukee and St. Paul and other railroads in the Western States 
for the handling of grain ? 

Ans. I cannot say that I am familiar with it. I know something 
about it. 

Int.7. Are you connected with the freight department of the Mil- 
waukee road ? 

Ans. Yes, sir. 
285 Int. 8. You know the methods adopted by that road for 
the handling of grain, do you not? 

Ans. Yes. 

Int. 9. Do they differin any material respects from those adopted 
by other roads running into Council Bluffs? 

Ans. No: all the lines here handle their grain in about the same 
way. 

Int. 10. What is the object of a grain elevators used in connection 
with a railroad ? 
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Ans. It is to transfer grain from foreign cars through the elevator 
and for cleaning grain. 

Int. 11. And storage of the same mainly? 

Ans. Yes. 

Int. 12. Considering grain one of the freights of a railroad, in 

what respect does a grain elevator differ from an ordinary 
286 freight depot, both being used for the handling of articles to 
be transported over the road ? 

Ans. Well, I don’t think it would be considered that there is any 
difference. It is as essential as a freight warehouse. | 

Int. 13. Please state briefly the necessity, in your opinion, for the 
existence of such grain elevators in the handling of grain to be trans- 
ported over the roads running out of Council Bluffs. 

Ans. Well, I think it is very essential—very necessary. Large 
quantities of grain could not be handled in any other way, except 
through an elevator, without a good of deal of expense. 

Int. 14. Are such elevators commonly found at termina! and 
other points on railroads where grain is handled ? } 

Ans. I do not know; I know they have large elevators, but 

whether they are union elevators 
287 Int. 15. I mean leaving apart the question as to whether 

they are actually owned by the roads themselves—speaking 
merely of the necessity for such elevators that the business of the 
road may be handled. 

Ans. In a place like this they could not handle grain without an 
elevator. 

Int. 16. Are not such elevators commonly found at all points where 
the grain is shifted in bulk—that is, transferred from car to car? 

Ans. Yes; I think they are. 

Int. 17. Does the St. Paul road make use of this elevator in the 
handling of its elevator business? 

Ans. Yes; from this point. 

Int. 18. Could it handle its grain business without an elevator of 
some kind? 

Ans. I don’t think it could. 
288 Int. 19. What would you say in that respect of the Wa- 
bash Co.? 

Ans. I think they are in the same position we are in that respect. 

Int. 20. Please state whether, in your opinion, the erection of this 
Union elevator at Council Bluffs was a necessary expenditure on the 
part of the roads owning it. 

Ans. I think it was. 

Int. 21. In the absence of such an elevator in Council Bluffs could 
any grain be handled or received by the Wabash Company without 
large additional expense? : 

Ans. No; it could not. 


Excused. 
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289 Grorae F. Wrieut, of lawful age, being first duly sworn 
on behalf of the intervenor, deposed and answered as follows: 


Direct interrogatories propounded by Mr. SHELDON: 


Int. 1. Please state your name, residence, and occupation. 
Ans. Geo. F. Wright; Council Bluffs, lowa; attorney-at-law. 
Int. 2. How long have you lived in the city of Council Bluffs? 
Ans. Since 1868. 
Int. 3. Do you know the elavator situated in Council Bluffs known 
as the Union elevator ? 
Ans. Yes. 
Int. 4. Is there any other elevator in Council Bluffs than that? 
Ans. Not of any size. 
Int. 5. By whom is that owned? 
290 Ans. It is owned by the Union Elevator Company of Coun- 
cil Bluffs. 
Int. 6. Is that a corporation ? 
Ans. Yes; it is. 
Int. 7. Under the laws of the State of lowa? 
Ans. Under the laws of Iowa. 
Int. 8. Are you connected in any way with that corporation ? 
Ans. Yes; I am. 
Int. 9. In what capacity ? 
Ans. I am a member of the board of directors, and am also the 
secretary and treasurer of the company. 
Int. 10. What is the capital stock of that corporation ? 
Ans. The capital stock is fixed at $500,000. 
Int. 11. Can you state the names of the present stockholders ? 
Ans. The stockholders are the Union Pacific Railway Co., 
291 the Chicago and Northwestern Railway Company, the Chi- 
cago, Milwaukee and St. Paul Railway Company, the Wabash, 
St. Louis and Pacific Railway Company, the Chicago, Rock Island 
and Pacific Railway Company, and the Chicago, Burlington and 
Quincy Railroad Company. 
Int. 12. What are the various amounts of stock held by those 
companies ? 
Ans. Each company is supposed to own one-sixth of the stock of 
the company. 
Int. 13. They each hold an equal amount of stock, then, if I un- 
derstand ? 
Ans. The agreement or stock subscription contemplated that each 
should own an equal share of the stock or amount necessary to build 
the elevator belonging to tle company. 
292 Int. 14. In what year was this stock subscribed for ? 
Ans. In 1881. 
Int. 15. In what year was the elevator built? 
Ans. In 1881 and 1882. 
Int. 16. What was the cost ? 
Ans. The approximate cost has been about $280,000. It might 
overrun that somewhat. 


‘J 
“s 
4 

s 
P| 
* 
5 
4 
~» 
& 
4 

; 
4 


ERE ARE Sa E POOR BAECS 48 ts icc RANE WT hd Hist ls 


78 S. HUMPHREYS ET AL., &¢., VS. T. MCKISSOCK, REC’R, &¢., AND 


Int. 17. That was the total amount, then, if I understand vou, by 
the stockholders approximately ? 

Ans. Well, that was about the total cost of the constructed ele- 
vator, and all of that amount has not been paid in; at least one of 


the stockholders has failed to pay up its quota in full. 
Int. 18. On this entire issue of $500,000 of stock there has 


293 been paid in by the various stockholders except one the sum 
of $280,000. Is that the way of it? 

Ans. Yes. 

Int. 19. And there has never been any further call on the stock ? 

Ans. No, sir. 

Int. 20. That, I understand, was in pursuance of an agreement 
that the subscription should not exceed the cost of the elevator? 

Ans. Yes. 

Int. 21. That is, $500,000 or so much thereof as was required to 
build it? 

Ans. That is it exactly. 

Int. 22. Was this stock subscribed for by these stockholders by 


agreement in writing ? 
A. Yes; I believe it was. 


294 Int. 23. Was there at tbat time any agreement concerning 


this ordinary stock subscription ? 

Ans. Well, nothing further than it seemed to be the under- 
standing of the board of directory that no stock sliould be issued 
until the elevator was completed, and that then no stock should be 
issued until each stockholder had paid up its respective share, and 
the officers authorized to issue stock were so instructed in relation 
to the issuance of stock. 

Int. 24. Who composed the board of of directors of the elevator at 
this time? 

Ans. The present board of directors consists of Marvin Hughitt, 
of the C. & N. W. Railway Co.; T. J. Potter, of the C.,, B. & Q.: 
R. R. Cable, of the C., R. I. and P.; J. F. Tucker, of the Chicago, 
Milwaukee and St. Paul; A. A. Talmage, of the Wabash, St. Louis 

and Pacific; S. R. Calloway, of the Union Pacific ; Thomas L. 
295 Kimball, of the Union Pacific, and myself. 
Int. 25. Are you connected, Mr. Wright, in any way with 
any one of these stockholders? 

Ans. How do you mean? 

Int. 26. Are you a director in any one of these six companies ? 

Ans. No, sir; I am not connected in any way with any of them. 

Int. 27. Then with the exception of yourself, if I understand you 
rightly, the board of directors of the elevator company is composed 
of either the president, vice-president, or general manager of each 
of these stockholders? 


Ans. Or some other officer of them; yes. Each road is supposed: 


to be represented on the board; and the Union Pacific was orig- 
inally given two directors, and I was appointed outside of all 
296 ~=in order that they might have an executive or building com- 
mittee that could work at all times during the building of 
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the elevator without bringing these other directors here from a dis- 
tance, and do business. 

Int. 28. Was there any agreement at the time of the formation of 
this elevator company or is there any now which would limit in 
any way the free transfer of this stock when once paid for and 
issued ? : 

Ans. There was an agreement entered into by these several com- 
panies, stockholders, at the time of the subscription of the stock ; 
but I should be unable to state how far that went in that particular, 
if at all, without referring to the agreement itself. 

Int. 29. Have you a copy of that agreement? 

Ans. I think I have in my office; yes. 
297 Int. 30. Is it or is it not your recollection that any stock- 
holder could sell his stock to an indifferent or even a hostile 
outside party without the consent of the other stockholders? 

Ans. I have no recollection on that point; I do not remember 
anything about it. 

Int. 31. How are the expenses of the elevator paid ? 

Ans. The elevator is now operated by lessees, who have a lease 
continuing some four years yet before its expiration. 

Int. 32. When was that lease entered into? 

Ans. It was entered into a year ago last Sept., I think ; about Sep- 
tember Ist, 1885, is my recollection. 

Int. 33. Was it leased between the time of its building and the 

time of entering into of the lease you have just named ? 
298 Ans. Yes; there was a different lessee operated it from the 
time of its completion up to Sept. 1st, 1885. 

Int. 34. What were the terms of that first lease? 

Ans. It was a verbal lease. The arrangement for the lease was 
made substantially with Mr. Kimball as one of the executive com- 
mittee, by which the lessees were to keep the building and ma- 
chinery insured at an amount not less than $100,000, and that they 
were also to pay the taxes, municipal, State, and county, and every 
other assessment of every kind that should be made against the 
property. They were also to complete and perfect a water connec- 
tion between the elevator and what is known as Spoon Lake, in order 
to have a sufficient supply of water to operate the elevator with. 
‘They were also to keep the machinery and elevator and elevator 

property in proper and suitable repair during the term of the 
299 lease; and the matter of additional rental was to be deter- 

mined, if any additional paid, by the amount of business that 
should be done at the elevator. It was left indefinite on account of 
the fact that this was a new enterprise; that grain had not been 
brought into these channels very much before the building of this 
elevator; and the lessees claimed that it would be impossible to fix 
any just and fair rental until they could ascertain by actual experi- 
ment how much grain they could get to come through the elevator 
und how much business could be done, and, relying upon the fact 
that they were putting their money in and operating this elevator 
under the conditions I have named, the executive committee thought 
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that was probably as well as it could do under the circumstances ; 
and that kind of a contract was accordingly made. 

300 Int. 35. Has the lessee under the present lease held under 
the same terms? . 

Ans. No, sir; the rental under the present lease is one dollar per 
car for every car of grain that goes through this elevator, with the 
guarantee that the number of cars shall not be less than 5,000 each 
year, and that rental of $5,000 per annum is paid quarterly, and at 
the end of the year we have a settlement and adjustment; and if 
more than 5,000 cars have gone through, then that is paid for at the 
same rate of one dollar per car; that is all the rental they pay ; 
they have nothing to do with caring for the property, as was stipu- 
lated in the other lease. 

Int. 36. Under these two leases have the expenses of the elevator 

been paid without drawing on the stockholders ? 
301 Ans. The expenses of running? 
Int. 37. Yes. 

—. Substantially they have. 

Int. 38. Has there been any excess ? 

Ans. No, sir; there never has been. 

Int. 39. The stockholders, then, have never received anything in 
the way of dividends on their stock ? 

Ans. Nothing at all; no. 

Int. 40. They never expected to when they went into the arrange- 
ment, did they? 

Ans. Well, that is something I know nothing about. 

Int. 41. Has there been any shortgages made up by the stock- 
holders since the elevator was built ? 

Ans. No; I think not, only that in settling with the first 

302 lessees the executive committee, I think, in order to close up 

the settlement and wind up the matter, agreed to pay one- 

third of the taxes for one year, I think, that the lessee should have 

paid all, and that money to pay that third was taken from the ren- 
tals received from the elevator. 

Int. 42. For how much stock did the Wabash, St. Louis and Pa- 
cific Railway Company subscribe ? 

Ans. The understanding was that each company was to subscribe 
and pay for one-sixth of the cost of the elevator, which, of course, 
arpa rr at $280,000. The Wabash, St. Louis and Pacific paid 
all but $10,000, and [am not positive but it paid all but $5,000. 

The vouchers in the hands of that company, signed by my- 
303 self as secretary and treasurer, would show the amount the 

company actually paid. The book in which my clerk kept 
a record of the receipt of these assessment- has been by him lost 
and I am unable to find it. Hence I am not positive whetler the 
Wabash paid the two last assessments or only one of them. I know 
it is back one, because that was made since it seemed to have been 
unable to pay. 

Int. 43. Then the subscription to this capital stock made by the 
Wabash, St. Louis and Pacific Railway Company was in reality one- 
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sixth of the cost, was it not, and not any fixed amount in dollars 
and cents? 

Ans. Yes; that is the way it was intended to be. 

Int. 44. It was not, then, anticipated to have any fund in the 

treasury of the company in excess of the cost of the building? 
304 Ans. No, sir. 

Int. 45. You say the cost of the building was $280,000, ap- 
proximately, one-sixth of which is $46,666.66. As you understand 
it, then, is that the amount of the subscription as ascertained by the 
cost as made by the Wabash Company? 

Ans. Yes; that would be the amount. 

Int. 46. Mr. Howe, the general agentof the Wabash receivers and 
former secretary of the Wabash, St. Louis and Pacific Railway Com- 
pany, has testified in this case that the Wabash Company have paid 
all assessments made upon this stock except $5,000—that is to say, 
that the company’s subscription of one-sixth of the cost has been 
paid to the amount of $41,666.66. Would you or would you not 

say from what you have just stated about the loss of your 
305 own books that that was correct? 

Ans. I should suppose it was; yes. 

Int. 47. Then the amount now due upon the stock of the Wabash 
Company is $5,000? 

Ans. It is if that statement is correct about their having paid 
$41,000 and over. 

Int. 48. Do you remember a few months ago of Col. McKissock, 
the petitioner in this intervening petition, tendering you the-sum of 
$5,000, being, as he then stated, the amount due upon this stock and 
asking for the issuing to him of the stock certificate? 

Ans. Yes; I do. 

Int. 49. What is the object of a grain elevator, Mr. Wright? 

Ans. Of this elevator ? 

Int. 50. Yes. 

Ans. I understand that the object of this elevator was to 
306 havea place for the storage and transfer of grain and to try 

to divert the grain to this elevator in order that it might be 
transported to market over the different lines of the respective 
owners. 

Int. 51. Was it or was it not built to increase the business of these 
various roads? 

Ans. My understanding is that it: was for that purpose. 

Int. 52. Do you know of any other reason the roads had in mind 
except that? 

Ans. No; I do not. 

Int. 53. Please state briefly the necessity for such grain elevators 
at terminal and other points on their roads where large amounts of 
grain are to be handled. 

Ans. I don’t know that I am sufficiently versed in this matter of 

the grain trade to enable me to give any intelligent reasons 
307 forthe whys and whereforesof it. It is altogether out of my 
line. 
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Int. 54. Do you know whether the present grain business done in 
the city of Council Bluffs could be conducted without an elevator ? 

Ans. I do not; no, sir. 

Int. 55. You do not know what difference financially it would 
inake to the companies that handle the present grain business with- 
out an elevator? 

Ans. I do not; no. 

Int. 56. Could you state roughly the amount of grain per annum 
the Wabash Coinpany took out of their elevator and shipped over 
their road? 3 

Ans. Icould not. I have no knowledge whatever in regard to 
that. 

Int. 57. I suppose the account is kept by the lessee ? 
308 Ans. Yes; entirely so. 

Int. 58. Is this elevator used by any other persons or cor- 
porations than these six stockholders ? 

Ans. Not to my knowledge. 

Int. 59. Could you state whether or not the effect upon the busi- 
ness of these six companies of this elevator was favorable or unfa- 
vorable? 

Ans. I could not; no. 

Int. 60. What is your impression about that? 

Ans. I have no opinion in regard toitall. I have no knowledge 
or data by which I could form an opinion. I know nothing about 
that branch of the business. 

Int. 61. Could you state what the object was these six companies 

had in mind in building one common elevator rather than 
309 building six different ones, one for each road ? 
Ans. I could not answer. 

Int. 62. You are familiar, are you not, with the expenses attend- 
ant upon the running of that elevator? 

Ans. No, sir; [am not. I haven’t any knowledge on that. 

Int. 63. Do you not know approximately what it costs that lessee 
to run it per year? 

Ans. No; | know no more than a child about that. 

Int. 64. Who owns the land on which the building stands ? 

Ans. The Union Pacific Railway Company. 

Int. 65. What interest in it has the elevator company ? 

Ans. It has a lease, I think, for 99 years at a nominal 

rental. 
310 Int. 66. They practically pay nothing, then, for the use of 
the land? 

Ans. Yes. , 

Int. 67. About how much land is there so occupied by the ele- 
vator company? Do you know? 

Ans. My impression is there is about five acres. 

Int. 68. The building stands on some part of that? 

Ans. Yes. 

Int. 69. What facilities have the elevator company afforded the 
—_ roads for the use of the elevator by way of trackage or other- 
wise 
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Ans. Tracks and switches, such as are deemed necessary for the . 
use of the elevator, have been located and are maintained there. 

Int. 70. By the elevator company ? 

Ans. Yes. 

Int. 71. Are they or are they not so arranged that each one 
311 of these six stockholders have ready access to this elevator ? 
Ans. They are so arranged; yes. 

Int. 72. Is that in pursuance of the terms of the original subscrip- 
tion to this stock ? 

Ans. I think it is; yes. I think that is an express stipulation in 
the agreement that they are all to be equally interested and served 
there without discrimination. 

Int. 73. Are all the other subscriptions to this stock paid up? 

Ans. Yes; all paid except the Wabash. 

Int. 74. That is, each one of these other five roads have paid in 
cash the sum of $46,666.66 ? 

Ans. Yes. 

Int. 75. And has a proper certificate of stock been issued to each 
one of them? 

Ans. Yes. 
312 Int. 76. Do you remember whether those certificates are 
each for a fixed sum of money or general in their terms? 

Ans. They run for so many shares of stock at $100 each, which 
would amount to that sum or nearly so. 

Int. 77. It is not for one-sixth of the stock subscribed for ? 

Ans. No; I think not. The number of shares at $100 a share 
that would approximate nearest to that amount, they having paid 
really one-sixth of that amount. 


Excused. 


Unitep STaTEs OF AMERICA, 
Southern District of Iowa, 


I, F. M. Hunter, commissioner heretofore appointed by the court, 
do hereby certify that on the 12th day of January, A. D. 1887, 

313 before me,at my office,in the city of Council Bluffs, in said dis- 
trict, personally appeared Charles Kieth, J.M. Lane,and George 

F. Wright, by consent of counsel hereinafter named, at the hour of 
10 o’clock a. m. of said day, and Theodore Sheldon, Esq., of Chi- 
cago, Illinois, appeared as counsel for the intervenor, aud Col. W. 
H. Blodgett and H.S. Priest, Esq., solicitors for respondent, ap- 
peared not for the respondents or any of them, and the said wit- 
nesses above named, being by me first duly sworn to testify to the 
whole truth and being carefully examined, deposed and said as 
appears by the depositions hereto annexed; and [I further certify 
that said depositions were then and there taken, by agreement of 
counsel heretofore made, by C. H. Sholes in short-hand and by bim 
transcribed into long-hand; and I further certify that the formal 
signing of said depositions by the respective witnesses 

314 and the reading thereof was, by agreement of counsel, herein 
waived ; and I further certify that — thesaid C. H. Sholes nor 
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myself are of counsel or attorney for either party or otherwise in- 
terested in the event of the suit. , 
In testimony whereof I have hereunto set my hand, at my office, 
in said city of Council Bluffs, this — day of January, 1887. 
F. M. HUNTER, 
Commissioner. 


F. M. HUNTER, 


Commissioner. 


—— nat 


Filed Jan. 18th, 1887. 


315 Circuit Court of the United States, Southern District of Iowa, 
Western Division thereof. 


Unitep States Trust Company oF New YorK _) 
against 
WaBasuH, St. Louis & Pacirric Raitway Company and 
Others. 


In the matter of the petition of Thomas McKissock for the recovery 
of interest in elevator at Council Bluffs, lowa. 


In Equity. 


t is stipulated herein as follows: 

1. That there is hereunto annexed and markes “ Exhibit A,” at- 

tested by J. F. How, a true copy of the agreement entered into be- 
tween all the stockholders of the Union Elevator Company 
316 preliminary to the incorporation of the said company. 

14. That pursuant to said agreement a corporation was 
organized under and pursuant to the statutes of the State of Iowa, 
and the Wabash, St. Louis and Pacific railway subscribed to shares 
of the stock thereof, and otherwise than as such stockholder has no 
interest in the property of the said Union Elevator Company. 

A true copy of the articles of incorporation of said company is 
herewith filed, marked “ Exhibit A.” 

2. That there is hereunto annexed and marked “ Exhibit B” a true 
copy of the decree of sale, entered of record January 6th, 1886, by 
the circuit court of the United States for the eastern district of Mis- 

souri in the case of The Central Trust Company of New York 
317 ~=et al. against The Wabash, St. Louis and Pacific Railway Com- 
pany et al. 

3. That the interest in the elevator at Council Bluffs, Iowa, men- 
tioned and described in said decree on page fifteen and therein de- 
clared to be subject to the lien of the “general mortgage” and 
— to be sold is the same property claimed by the petition 

erein. 

4. That the deed of trust mentioned and described in said decree 
on pages thirty-four and thirty-five, dated February 15th, A. D. 
1879, is the same deed of trust sought to be foreclosed in this 
acticn. | 
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THEODORE SHELDON, 
Solicitor for Intervenor. 
H. 8S. PRIEST, 
Solic-tor for Receivers Humphreys — Tutt. 
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318 Exnuyisit A. 


Memorandum of contract between the Union Elevator Company, 

a corporation duly incorporated under the laws of the State of Iowa, 
arty of the first part, and the Union Pacific Railway Company, a 
Federal corporation, party of the’ second part; the Wabash, St. Louis 
and Pacific Railway Company, party of the third part; the Chicago, 
Rock Island and Pacific Railway Company, party of the fourth part; 
the Chicago, Burlington and Quincy Railway Company, party of the 
fifth part,and the Chicago and Northwestern Railway Company, 
party of the sixth part, and Chicago, Milwaukee and St. Paul Rail- 

way Company, of the seventh part, witnesseth : 
That whereas the parties of the second, third, fourth, fifth, 
319 sixth, and seventh parts have severally agreed to contribute 
equally to the capital stock of the party of the first part, and 
have each subscribed $100,000 thereto, to be paid equally in install- 
ments as called for: 

Now, as part of the consideration and inducement to such sub- 
scriptions, it is agreed by the party of the first part, severally, to and 
with each of the parties of the second, third, fourth, fifth, sixth, and 
seventh parts that the said party of the first part will not in the con- 
duct of its business at any time discriminate in favor of or against 
either of the said parties of the second, third, fourth, fifth, sixth, and 
seventh parts in any respect whatsoever ; and the party of the first 
part further agrees severally with each of the said other parties 
hereto that it will at all times do elevator service for each of said 

companies on equal terms and conditions, affording to the 
320 full extent of its capacity to each and all equal advantages 
and facilities. 

In witness whereof the said several parties have caused these 
presents to be executed by their officers and attested by their re- 
spective corporate seals. 

(Signed by all the parties.) 
321 Uwnirep Srates or AMERICA, | 


State of Iowa. j 
Exarsir A 1. 


I, Frank D. Jackson, secretary of state of the State of Iowa, do 
hereby certify that the attached instrument of writing is a true and 
correct copy of articles of incorporation of the “ Union Elevator 
Company,” also amendment thereto, as the same appears of record 
in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the secretary of state of the State of lowa. Done at Des 
Moines, the capital of the State, this tenth day of March, in the year 
of our Lord one thousand eight hundred and eighty-seven, of the 
Independence of the United States the one hundred and eleventh, 
and of the State of Iowa the forty-first. 

FRANK D. JACKSON, 
(SEAL. ] Secretary of State of the State of Iowa. 
C. 8. BYRKIT, Deputy. 


: 5 eats a 
Ba Mie ae ae 
‘. ? ya eee 
f % Pa oe 
ore 
a * wg a 
» = 
26 
Re 
a 


' 
' 
: 
: 
i 
; 
t 


Pm i : ; , BF an Se ak: ee ore 
oe 4 &2.. i, Pad nee 4 pte ex? ae porer ea be es ia ieee 8 


86 Ss HUMPHREYS ET AL., &C., VS. T. MCKISSOCK, REO’R, &¢., AND 


322 Articles of Incorporation of the Union Elevator Company. 


Be it known that we, the undersigned, do hereby certify that 
under the authority of the statutes of the State of Iowa concerning 
the creation and formation of corporations for pecuniary profit we do 
by these presents hereby constitute ourselves and such other persons 
as may hereafter become members of the corporation hereby formed 
into a body politic and corporate, and under and in pursuance of 
said statutes of the State of Iowa we do hereby adopt the following 
articles of incorporation, and do hereby assume to and for the 
said corporation all of the rights, powers, and privileges granted 
and conferred by the laws of Iowa upon corporations of the 

kind hereby formed and created, and to this end make and 
323 adopt these articles of incorvoration : 


Article 1. 


The name of this corporation shall be “the Union Elevator Com- 


pany.” 
Article 2. 


This company is to commence its existence on the second day of 
January, A. D. 1881, and is to terminate on the Ist day of January, 
A. D. 1900. 


Article 8. 


The principal place of transacting the business of this corporation 
shall be at the city of Council Bluffs, in the county of Pottawattamie 
and State of Iowa. 

Article 4. 


The capital stock of said company shall be five hundred thou- 

sand dollars, divided into five thousand shares of one hun- 

324 dred dollars each, with power to increase the same, according 
to law, to one million of dollars. 


The amount of capital with which said company will commence 
business is two hundred and fifty thousand dollars, of which ten per 
cent. is payable at once in cash. The subscriptions to the capital 
stock are to be paid in when called for by the board of directors. 


Article 5. 


The object for which the said corporation is formed and the gen- 
eral nature of the business to be transacted by it are as follows: The 
erection within or near the city of Council Bluffs of one or more 
grain elevators for the receipt, storage, and discharge of wheat, corn, 
and other grain for hire and compensation, with power to purchase 

or lease the necessary real estate,and all the powers incidental, 
325 usual, and necessary to the transaction of business of the gen- 
eral nature above described, both for the public and for rail- 
way companies terminating at or near Council Bluffs. 
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Article 6. . 


Said corporation shall have power to make all needful by-laws to 

that carry out the objects of these articles, and to comply with all the 

ew. requirements of the laws of Iowa applicable to such corporations. 

Cao . 

sons Article 7. 

ned con ec 

e of Stockholders are not individually liable for the debts of the cor- 

ing poration beyond their legal liability in respect of stocks owned or 

the held by them. The private property of stockholders is exempt 

ted from corporate debts. The highest amount of indebteduess or lia- 
| bility to which this corporation is at any time to subject itself 


the 
hd | 826 is five hundred thousand dollars ($500,000). 


THE W., ST. LOUIS & PAC. R’Y CO. Vs. T. MCKISSOCK 


A rticle 8. 


The officers of this corporation, until otherwise provided, shall 
consist of a president, vice-president, secretary, and treasurer, and 
its affairs shall be managed by a board of seven directors. The 
number of directors may be enlarged by by-laws to eleven. The 
| office of treasurer and secretary may, if the directors so order, be 
of | filled by one and the same person. ‘The directors shall be elected 
y; : by the stockholders at the annual meeting of the stockholders. The 
: president and other officers shall be appointed annually, on the first 
Wednesday of June, by the directors, and shall hold until their suc- 


cessors are appointed and qualified. 


- ; 


ts | 397 Article 9. 


Until changed by by-laws, the regular annual meeting of the 
stockholders for the election of directors and other purposes shall 
be held at the office of the company, in the city of Council Bluffs, 
on the first Wednesday of Jure in each year, at two o'clock p. m. 
All meetings for the transaction of financial business or other busi- 
ness not required by law to be held in lowa may be held in the city 
of New York or in such other place or places as the company’s busi- 
ness may require. 
| In witness whereof the undersigned have hereunto set their hands 
‘ and seals this seventeenth dav of December, A. D. 1880. 
f SIDNEY DILLON. [SEAL. | 

A. L. HOPKINS. SEAL. _ 
ALBERT KEEP. ‘SEAL. 
HUGH RIDDLE. ‘SEAL. | 
CHARLES E. PERKINS. [seat., 
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328 State OF New York, |... 
City & County of New York, f*’ 

On this second day of February, A. D. 1881, before me, Francis 
Culbert, a notary public, personally appeared Sidney Dillon, who I 
am satisfied and know to be the person who signed the above and 
foregoing instrument, and, I having first made known to him the 
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contents thereof, he acknowledged that he signed, sealed, and deliv- 
ered the same as his voluntary act and deed for all the uses and 
purposes therein expressed 

Witness my hand and official seal, hereto set the date above 


written. 
(SEAL. } FRANCIS R. CULBERT, 


Notary Public, N. Y. Co. 


329 Srate or New YorK, bs. 
County of New York, 


On this second day of February, A. D. 1881, before me, Francis 
R. Culbert, a notary public, personally appeared A. L. Hopkins, 
whom I know to be the person who signed the above and foregoing 
instrument, and, I having first made known to him the contents 
thereof, he acknowledged that he signed, sealed, and delivered the 
same as his voluntary act and deed for all the uses and purposes 


therein expressed. 
Witness my hand and affized seal, hereto set the date above 


written. 
FRANCIS R. CULBERT, 
Notary Public, N. Y. Co. 


330 Tae State or New York, se : 
City & County of New York, j~° 


On this fourth day of February, A. D. 1881, before me, Edwin F. 
Corey, a notary public, personally appeared Albert Keep, whom I 
know to be the person who signed the above and foregoing instru- 
ment, and, I having first made known to him the contents thereof, 
he acknowledged that he signed, sealed, and delivered the same as 
his voluntary act and deed for the uses and purposes therein ex- 


pressed. 
Witness my hand and affixed seal, hereto set the date above 


written. 
EDWIN F. COREY, 
[SEAL. } Notary Public. 


331 Tue Strate or ILLINoOIs, ss 
County of Cook, 


On this twentieth day of December, A. D. 1880, before me, James 
C. Hutchins, personally appeared Hugh Riddle,whom I know to be 
the person who signed the above and foregoing instrument, and, I 
having first made known to him the contents thereof, he acknowl- 
edged that he signed, sealed, and delivered the same as his volun- 
tary act and deed for the uses and purposes therein expressed. 

Witness my hand and affixed seal, hereto set the date above 


written. 
JAMES C. HUTCHINS, 
[ SEAL. ] | Notary Public. 


ee ee a eed 
we 


< ee 


Ry ner Fs 


THE W., ST. LOUIS & PAC. R’Y CU. VS. T. MCKISSOCK, REC'R, 4c. 89 


832 Tue STATE OF «epg CE 
County of Cook, es 


On this seventeenth day of December, A.D. 1880, before me, Les- 
ter O. Goddard, personally appeared C. E. Perkins, whom I know to 
be the person who signed the above and foregoing instrument, and, 
I having first made known to him the contents thereof, he acknowl- 
edged that he signed, sealed, and delivered the same as his volun- 
tary act and deed for the uses and purposes therein expressed. 

Witness my hand and affixed seal, hereto set the date above 


written. 
LESTER O. GODDARD, 
[SEAL. | Notary Public. 
330 I, James P. Goulden, recorder of Pottawattamie county, 


State of Iowa, do hereby certify that the foregoing articles of 
incorporation were filed in my office this 14th March, 1881, at 3 
o’clock p. m., and are recorded in Book 104, page 45, Pottawattamie 


Co., lowa, records. 
JAMES P. GOULDEN, Recorder. 


Filed March 14, 1881, at 3 o’clock p. m., in Book 104, page 45. 
JAMES P. GOULDEN, Recorder, 
Per JAMES M. LESTER, Jr., Deputy. 


STATE OF IOWA, 88: 


Filed for record in office of secretary of state March 16, 1881. 
J. A. T. HULL, 
Secretary of State. 
W. F. HAMMOND, Deputy. 


334 Whereas Sidney Dillon, A. L. Hopkins, Albert Keep, Hugh 
Riddle, and Charles E. Perkins heretofore, to wit, on the 17th 
day of December, A. D. 1880, adopted, under the authority of the 
laws of the State of Iowa, articles of incorporation of “The Union 
Elevator Company,” which they signed and acknowledged as re- 
quired by the laws of said State, and caused the sameto be recorded 
on or about the 14th day of March, 1881, in the office of the re- 
corder of deeds of Pottawattamie county, lowa, and on or about the 
16th day of March, 1881, caused the same to be recorded in the office 
of the secretary of state of the State of lowa; and whereas the said 
articles of incorporation fixed the capital stock of said company at 
five hundred thousand dollars, with power to increase the same ac- 
cording to law to one million of dollars; and whereas the said arti- 
cles also provide that the highest amount of indebtedness 
335 or liability to which said corporation is at any one time to 
subject itself is five hundred thousand dollars; and whereas 
the laws of Iowa provide that the liability to which such a corpora- 
tion shall at one time be subject must in no case exceed two-thirds 
of the capital stock ; and whereas said corporation has not as yet 
commenced business, and it is desirable to avoid all questions touch- 
12—d99 
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ing the amount of debt to which the corporation shall at one time 
be subject: Now, therefore, the undersigned corporators, under and 
by authority of the statute of the State of lowa concerning the crea- 
‘tion and formation of corporations for pecuniary profit, do hereby 
amend the 7th article of the aforesaid articles of incorporation as 
follows, to wit: The highest amount of indebtedness or liability to 
which the Union Elevator Company aforesaid is at one time 
336 to be subject is three hundred thousand dollars instead of 
five hundred thousand dollars, as in the said original article 
is provided. 
In witness whereof the undersigned have hereunto set their hands 
and seals this 28th day of March, 1881. 


SIDNEY DILLON. SEAL. 
A. L. HOPKINS. SEAL. | 
HUGH RIDDLE. SEAL., 
ALBERT KEEP. SEAL. 
CHARLES E. PERKINS. [seat 


State OF New YORK, \ se: 
City and County of New York, 


On this 28th day of March, A. D. 1881, before me, Francis R. 
Culbert, a notary public, personally appeared Sidney Dillon and A. 
L: Hopkins, who I am satisfied and know to be the persons who 

signed the above and foregoing instrument, and, I having first 
337 imade known to them the contents thereof, they did severally 

acknowledge that they signed, sealed, and delivered the same 
as their voluntary act and deed for all the uses and purposes therein 
expressed. 

Witness my hand and official seal, hereto set the date above writ- 
ten. 

FRANCIS R. CULBERT, 
[SRAL. | Notary Public, N. Y. Co., 41. 


State OF ILLINOIs, 
County of Cook, 


On this second day of April, A. D. 1881, before me, John T. Hu- 
man, a notary public, personally appeared Hugh Riddleand Albert 
Keep, whom I know to be the persons who signed the above and 

foregoing instrument, and, I having first made known to them 
338 the contents thereof, they severally acknowledged that they 

signed, sealed, and delivered the same as their voluntary act 
and deed for the uses and purposes therein expressed. 

Witness my hand and official seal, hereto set the date above writ- 
ten. 

JOHN T. HUMAN, 
[SEAL. ] Notary Public. 


STaTE OF ILLINOIS, ; 
Cook County, 


On this 13th day of April, A. D. 1881, before me, Lester O. God- 
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dard, a notary public in and for said county, in the State aforesaid, 
personally appeared Charles C. Perkins, whom I know to be the 
person who signed the above and foregoing instrument, and he, 
having first read the contents thereof, acknowledged that 
839 that he signed, sealed, and delivered the same as his free and 
voluntary act and deed for the uses and purposes therein ex- 


pressed. 
Witness my hand and official seal, hereto set the day and year 


above written. 
LESTER O. GODDARD, 
[ SEAL. | Notary Public. 


Filed for record on this 2nd day of May, 1881, at 10 o’clock a. m., 


and recorded in Book 104, page 60. 
J. P. GOULDEN, Recorder. 


STATE OF IOWA, 88: 


Filed for record at office of secretary of state May 12, A. D- 


1881. 
J. A. T. HULL, 
Secretary of State. 
340 Exuisit “ B.” 


In the Circuit Court of the United States for the Eastern District of 
Missouri. September Term, A. D. 1885. In Equity. 


Ture CentTRAL Trust Company OF New YORK and 
Others 
am Consolidated 
against ‘ 
Cause. 


THe WapasH, St. Lovis AND Pacitric RAILWAY 
Company and Others. 


Now, on this day, came the following parties, by their solicitors, 

namely, The Central Trust Company of New York, James Cheney, 
The Wabash, St. Louis and Pacific Railway Company, The 

341 Mercantile Trust Company of New York, The St. Louis, Iron 
Mountain and Southern Railway Company, Solon Hum- 

phreys, John T. Terry, and all the other defendants who have an- 

swered the bill of the Central Trust Company of New York and 

James Cheney or the bill filed by the said complainants in the State 

court and removed to this court, or the cross-bill filed by the Mer- 

cantile Trust Company of New York, viz: 

. Anthony J. Thomas, as trustee of the Cairo Div. 

. Charles Edward Tracy. 

. United States Trust Company of New York. 

. Quincy, Missouri and Pacific Railroad Co. 

. Charles H. Bull. 

Amos Green. 

. Henry F. Spaulding. 

. St. Joseph & St. Louis Railroad Co. 
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9. St. Louis Bridge Co. 
342 10. The Tunnel Railroad of St. Louis. 
11. St. Louis, Council Bluffs and Omaha Railroad Co. 

12. James B. Eads. 

13. Joseph A. Jamison. 

14. Charles Parsons. 

15. Isaac H. Knox. 

16. Geo. E. Leighton. 

17. Louis H. Meyer. 

18. Michigan City and Indianapolis Railroad Co. 

19. William Nichols. 

20. Geo. S. Coe. 

21. Indianapolis, Perus and Chicago Railway Co. 

22. German Savings Institution. 

23. Boone County and Booneville Railway Co. 

24. Brunswick and Chillicothe Railway Co. 

25. George M. Rice. 

26. Edward P. Burnham. 

27. John Kimball. 

28. Chieago, Cincinnati and Louisville Railroad Co. 

29. Clarinda and St. Louis Railroad Co. 
343 30. Geo. I. Seney. 
31. Geo. T. M. Davis. 

32. Des Moines Northwestern Railway Co. 

33. Farmers’ Loan and Trust Co. 

34. Henry W. Ford. 

35. Richard 8. Brock. 

36. J. P. Giraud Foster. 

37. Edward K. Goodnow. 

38. John M. Woodson. 

39. Robert A. Betts. 

40. Alexander M. White. 

41. Henry H. Worden. 

42. James R. Jesup. 

43. John N. A. Griswold. , 

And it appearing to the court that all the defendants to the bills of 
complaint aforesaid have entered their appearance herein, or have 
been duly served with process herein, or have been notified of the 
pendency of this cause by: personal service or by publication, as here- 

tofore ordered by the court, such service of process or notice 

344 being given and such publication having been made more 

es than twenty days before the first Monday of October, A. D. 
1885: 


It also appeared to the court that the following trustees have 


either resigned their trusts or departed this life, namely : 
1. Edwin D. Morgan. 
2. H. F. Vail. 
3. O. H. Browning. 
4. Abram W. Hendricks. 
5. Lucien Tilton. 
The court finds that the trusts represented by the parties above 
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named as having resigned their trusts or departed this life are fully 
represented in this cause, or that such trusts will not be affected by 
this decree. 
The court also finds that of the parties defendant served with 
process or notified as aforesaid a large number have been 
345 defaulted more than a month before the rendition of this 
decree, and the original and removed bills of the Central 
Trust Company and James Chenev taken for confessed against them 
and each of them, viz: 
1. John R. Lionberger. 
2. Attica, Covington and Southern R. R. Co. 
3. Champaign and Southeastern R’y Co. 
4 
5 


[eee eee 


. Havana, Rantoul and Eastern R. R. Co. 
. Des Moines and St. Louis R. R. Co. 
6. Council Bluffs and St. Louis R’y Co. 
' 7. Humeston and Shenandoah R. R. Co. 
8. St. Louis, Ottumwa and Cedar Rapids R. R. Co. 
9. Alfred T. White. 
10. Daniel A. Lindley. 
11. Wager Swayne. 
12. Clifford A. Hand. 
346 13. Robert C. Martin. 
14. George J. Gould. 
15. John Paton. 
: 16. David J. Tyson. 
17. Charles E. Whitehead. 
18. William Hill. 
19. Theodore Gilman. 
20. Edward De Rose. 
21. Henry A. Mott. 
22. Charles Jackson. 
23. G. M. Whitlemore. 
24. James H. Britton. 
25. Townsend Underhill. 
26. William H. Ladd. 
27. J. C. Rogers. 
28. Benjamin Ham. 
29. Archibald Hopkins. 
30. James Compton. 
31. Abram W. Hendricks. 
32. Thomas B. Coulter. 
33. Thomas Mayo. 
34. Phillip Henry Brown. 
35. Metropolitan National Bank. 
36. Eel River R. R. Co. 
37. Toledo, Peoria & Western R. R. Co. 
38. St. Louis, Jerseyville and Springfield R. R. Co. 
347 39. Peoria and Pekin Union R. R. Co. 
40. Chicago and Western Indiana R. R. Co. 
41. Chicago, St. Louis & Pittsburgh R. R. Co. 
42. Hannibal Bridge Co. 
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43. Missouri, Iowa & Nebraska R. R. Co. 
The court finds and adjudges that because the bills so filed by the 
Central Trust Company and James Cheney and the cross-bill filed 
by the Mercantile Trust Company of New York cover and embrace 
all the rights and equities upon which the property hereinafter de- 
scribed can or ought to be sold by decree or decrees of this court in 
this cause it will not be necessary to found this decree on the orig- 
inal or amended bills of the Wabash, St. Louis and Pacific Railway 
Company or the prayers thereof, but said last-named bills 
348 will be-retained by the court for the purpose of adjusting all 
such rights as have arisen under the same, but noi for the 
purpose of foreclosing under the prayers thereof any of the instru- 
ments hereinafter described. 

And now, this cause coming on for final hearing on the original re- 
moved bill and cross-bills of the Central Trust Company of New York 
(to be called hereafter the Central Trust Company for the sake of brev- 
ity)and James Cheney, the cross-bill of the Mercantile Trust Company, 
the answer of the Wabash, St. Louis and Pacific Railway Company (to 
be called hereinafter the Wabash Company for the sake of brevity), 
and all other answers to the above bills of parties appearing of record, 
with all replications, exhibits, reports of masters or commissioners to 
whom any of the questions or issues herein presented were 

referred, and also all evidence taken in said cause relating to 
349 said questions and issues, and all replications of the parties 

or any of them, and also upon the default of all parties who 
have suffered default as aforesaid, and the court having heard the 
arguments of counsel and being fully advised in the premises finds 
and adjudges: On the first day of June, A. D. 1880, the Wabash 
Company was a body corporate, formed by the consolidation of cer- 
tain other corporations organized under the laws of the State- of 
Ohio, Indiana, Illinois, and Missouri, and that said company then 
owned certain lines of railroad formerly owned by other bodies or 
parties, with all the property, real and personal, and all the fran- 
chises thereof; that said Wabash Company was then acquiring or 
in contemplation of acquiring still other lines of railroad, with the 
property and franchises thereof, by lease, consolidation, or otherwise, 

all of which lines so owned or held or so about to be acquired 
500 will be more fully described hereinafter. 

On the first day of June, A. D. 1880, the said Wabash Com- 
pany, for the purpose of securing an intended issue of its mortgage 
bonds to the amount of fifty millions of dollars (to be known as 
“general mortgage bonds”) and the payment of the principal and 
interest thereof, duly executed and delivered to the Central Trust 
Company of New York and James Cheney, of Indiana, as trustees, 
its mortgage or deed of trust (known as “the general mortgage ”) 
and thereby conveyed to said trustees, for the purposes in said gen- 
eral mortgage fully set forth, certain lines of railroad, and certain 
interests as the same then existed or might thereafter exist in and 
to certain other lines of railroad, with all the property and fran- 
chises, rights, income, and choses in action pertaining thereto. The 
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linesof railroad and property and interest specifically described 
351 and defined in said mortgage (such description being hereby 

adopted) and the extent of_the lien thereby created as against 
certain other liens are set forth in said mortgage as follows, such 
enumeration, however, not embracing other lines of railroad after- 
wards acquired by the Wabash Company, and to which the lien of 
said general mortgage afterwards attached : 

All of the right of way and railroad of the said first party, ex- 
tending from the city of Toledo, in the State of Ohio, through the 
State of Indiana, and thence into the State of Illinois to Meredosia, 
with branch of said road to Naples and East Hannibal, and from 
Meredosia to Camp Point, in the State of Illinois, and with branch 
of said road from Clayton to the east bank of the Mississippi river 
at Hamilton, in said State, and with branch of said road leading 

from Decatur, in said State, to East St. Louis, in the same State ; 
352 and also the railway of the party of the first part, extending 

from St. Louis, in the State of Missouri, in a northwesterly 
direction, to Kansas City, Missouri, with a lateral extension from 
Moberly, in the county of Randolph, to Ottumwa, in the State of 
lowa, and a branch from Salisbury, in the county of Chariton, State 
of Missouri, to Glasgow, in the county of Howard, in said State ; and 
also an extension from Brunswick, in said county of Chariton, in a 
northwesterly direction to the city of Council Bluffs, in the State of 
Iowa, which lines of railroad will when united form one continu- 
ous line of railway in the same general direction from the waters of 
Lake Erie at Toledo, Ohio, to the cities of Council Bluffs and Kan- 
sas City, on the Missouri river as aforesaid, together with all the 
embankments, bridges, turnouts, side tracks, buildings and struct- 

ures, water-tanks and fixtures, slhiops, engine and other houses, 
353 depots, turn-tables, engines, cars, machinery, tools, ferry and 

uther boats, and every other thing appurtenant to said rail- 
road or used in connection therewith belonging to the said first 
party, together with all rents, issues and profits, credits, and choses 
in action accruing to said first party from said railroad and appur- 
tenances as owner and holder thereof. 

And the said Wabash, St. Louis and Pacific Railway Company, 
in consideration of the premises above recited and for the further 
security of the bonds shoes described, does hereby grant, bargain, 
sell, assign, transfer, and convey unto the Central Trust Company 
of New York and James Cheney, trustees, their heirs and successors 
in said trust, all the right, title, and interest of said first party, as 
the same now exists or may hereafter exist by virtue of any con- 

tract, lease, purchase, or consolidation, in and to the follow- 
854  ing-described railroads now in process of amalgamation with 

the railroad of the said first party, including with said rail- 
roads every appurtenance thereto or thing used in connection there- 
with, and all rents, issues, and profits arising therefrom to the said . 
first party, all the above as fully as above described with reference 
to the railroad now owned and held by said first party and as fully 
as it is or may be possible for said first party to convey the same: 
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The Boone County and Booneville railway, extending from Cen- 
tralia to Columbia, in the State of Missouri. ? 

The St. Louis, Ottumwa, and Cedar Rapids railway, extending 
from Moberly, in the State of Missouri, to Ottumwa, in the State of 
Iowa. 

The St. Joseph and St. Louis railway, extending from New 
300 Lexington and Richmond and Lexington Junction to St. 
Joseph, in the State of Missouri. 

The Brunswick and Chillicothe railway, extending from Bruns- 
wick, to Chillicothe, in the State of Missouri. : 

The St. Louis, Council Bluffsand Omaha railway, extending from 
Chillicothe to Elm Flats, in the State of Missouri. 

The Chicago and Paducah railway, extending from Effingham 
and Altamont to Streator, in the State of Illinois. 

The Chicago and Strawn railway, extending from Strawn to Chi- 
cago, in the State of Illinois. 

The Eel River railway, extending from Logansport to Butler, in 
the State of Indiana. 

The Quincy, Missouri and Pacific railway, extending from West 
Quincy, in the State of Missouri, to the Missouri river opposite Browns- 
ville, Nebraska. 

The Missouri, lowa and Nebraska railway, extending from 
306 Keokuk, Iowa, to a junction with the Omaha Division of the 
Wabash, St. Louis and Pacific railway, near the line between 

the State of lowa and the State of Missouri. 

The Champaign, Havana and Western railway, extending from 
Champaign to Havana, in the State of Illinois, and from White 
Heath to Decatur, in the State of [llinois. - 

The Toledo, Peoria and Western railway, extending from Warsaw, 
in the State of Illinois, to the State line of Indiana, and from La 
Harpe, in the State of Illinois, to Burlington, in the State of Iowa. 

The Detroit, Butler and St. Louis railway, from Butler, in the 
State of Indiana, to Detroit, in the State of Michigan: to have and 
to hold the said property, real and personal, including the said rail- 

roads, appurtenances, equipment, franchises, rights, credit, and 

357 choses in action, and every interest herein granted that the 

said trustees, as joint tenants and not as tenants in common, 

and the survivor of them, his heirs and successvurs, but in trust, 

nevertheless, for the use and purposes herein declared and for the 

peaee of protecting and securing the holders of said fifty thousand 

onds and each and every of them, and upon the conditions follow- 
ing—that is to say: 

The estate hereby conveyed and the lien of the trust hereby 
created shall be expressly subject and inferior to all such prior liens 
above referred to as are charged upon the several portions of the 
railroad and equipment of the railroad now of said first party and 
to the estate and lieu of such specific trusts and mortgages or other 
obligations as may be hereafter made and charged by the said first 

party upon specific property which said first party hereafter 
may acquire, and shall form part of the purchase-money or 
condition of tlie acquisition of the property so charged by said 


first party. 
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The court further finds and adjudges that in addition to the lines 
of railroad specifically described in said general mortgages the lien 
thereof also attached to all the right and title of the Wabash Com- 
pany in and to all the following railroads, property, franchises, rights, 
and interests, whether acquired before or after the execution of the 
said general mortgage, and whether acquired by purchase, lease, or 
consolidation-or contract, viz: 

The Clarinda and St. Louis railway, being 10.1 miles long in the 
State of Missouri and 11.7 miles in the State of lowa, making a rail- 
road 214 miles in length, extending from Clarinda, Iowa, to Rose- 
berry, Missouri. Said Wabash Company acquired title in fee to the 

Missouri portion of said railroad and a leasehold title to the 
009 remainder. The Peoria, Pekin and Jacksonville railroad, 

extending from Pekin, Illinois, to Jacksonville, Illinois, a 
distance of 72.2 miles, said railroad having been acquired by pur- 
chase July 25, 1881. 

The Springtieldand Northwestern railroad, extending from Spring- 
field, Illinois, to Havana, Illinois, a distance of 44.1 miles, said rail- 
road being acquired by purchase July 30, 1881. 

The Centreville, Moravia and Albia railroad, extending from Cen- 
treville, lowa, to Albia, Iowa, a distance of about 25 miles. Said 
railroad was leased to the Missouri, lowa and Nebraska Railroad 
Company and came to the Wabash Company with the property of 
said last-named company. 

The Des Moines and St. Louis railroad, extending from Des Moines, 
in the State of Iowa, to Albia, in said State, through the counties of 
Polk, Marion, and Monroe, in said State, a distance of 67.3 miles, 

leased to the Wabash Company on the first. day of 
360 March, 1882. 

The St. Louis, Jerseyville and Springfield railroad, extend- 
ing from Grafton, Illinois, to a point near Bates, Illinois, a distance 
of 71.4 miles. Said railroad was acquired by lease August 6, 1881. 

The Attica, Covington and Southern railroad, extending from 
Attica, Indiana, to Covington, Indiana, a distance of 14} miles, 
leased to said Wabash Company July 18, 1881. 

The Michigan City and Indianapolis railroad, extending from 
Michigan City to La Porte, Indiana, a distance of 12.75 miles, leased 
to the Wabash Company June Ist, 1881. 

The Indianapolis, Peru and Chicago railroad, extending from 
Indianapolis, Indiana, to Peru, Indiana, a distance of 75 miies, 
leased to said Wabash Company June Ist, 1551. 

The Braidwood Branch, being a line ten and nine-tenths miles 

long, extending from near Braidwood, I[llinois, to the Chicago 
361 Branch of the Wabash railroad. Said branch is partially 
constructed, and was built by moneys arising from the sale 
of general mortgage bonds aforesaid. 
_ The Champaign and Southeastern railroad, extending from Cham- 
paign, Illinois, to Sidney, Illinois, a distance of 11.6 miles, which 
was leased by the Wabash Company March Ist, 1852. 
The Madison County railroad, extending from Edwardsville, Illi- 
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nois, to its junction with the Chicago and Alton railroad, a distance 
of 8.5 miles, acquired by the Wabash Company by purchase. 

The Humeston and Shenandoah railroad, extending from Humes- 
ton to Shenandoah, lowa, a distance of 113 miles,in which the Wa- 
bash Company owns a one-half interest. 

Certain real estate and terminal privileges in Burlington, Iowa, 
more particularly described in mortgage hereinafter referred 

to. 
362 The bridge over the Mississippi river at St. Louis, with 
the tunnel and terminal rights in said city, leased by said 
Wabash Company and the Missouri Pacific Railway Company, as 
set forth in a certain lease hereinafter referred to. 

The bridge over the Mississippi river at Hannibal, Missouri, leased 
by the two last-named companies, as set forth in a lease hereinafter 
referred to. 

Certain right of use of the bridge over the Missouri river at Kan- 
sas City, Missouri, held under a lease or contract with Hannibal and 
St. Joseph Railroad Company hereafter referred to. 

The right to use certain tracks and terminal facilities in Cook 
county, Illinois, and in Chicago, Illinois, under lease or contract 
with the Chicago and Western Indiana Railroad Company herein- 
after referred to. 

The right to use certain tracks and terminal facilities owned by 

the Peoria and Pekin Union Railway Company in Illinois, 
363 under contract with said last-named company, dated Febru- 
ary ist, 1881, hereafter referred to. 

The right to use certain tracks and depot facilities in the Union 
depot in Kansas City, Missouri, under contract with the Kansas 
City Depot Company, dated June Ist, 1876, hereinafter referred to. 

The right to use certain tracks and depot facilities in the Union 
depot in Hannibal, Missouri, under contract with Hannibal . Depot 
Company, dated June 30, 1881, hereinafter referred to. 

The right to use certain tracks and depot facilities in the Union 
depot in St. Joseph, Missouri, under contract with St. Joseph Union 
Depot Company, dated September 2, 1880. 

The right to use certain tracks and depot facilities in the Union 
depot at Detroit, Michigan, under contract Oetober 20, 1881, herein- 

inafter referred to. : 
364 The right to use certain tracks extending from Clayton, 
Illinois, to Quincy, Illinois, and certain depot and station 
facilities in said last-named city, said right arising under a con- 
tract or lease dated January Ist, 1878, between the Chicago, Bur- 
lington and Quincy Railroad Company and said Wabash Com- 
ny. 
yar interest in the Elevator Company at Council Bluffs, Iowa, 
upon which a payment to the amount of $41,666.66 has been made 
by the Wabash Railway Company, for which no certificate has been 
issued. 

Three hundred coal cars acquired from the National Rolling 

Stock Company November 23rd, 1883, under an agreement to pay 
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mileage on the same, with privilege of purchase at end of any one 
yeur, ete. 
The following tracts or parcels of land, the title to which was 
taken in the name of James F. How, as trustee, before the ap- 
365  pointment of receivers in this cause: 


Marion county, Iowa: 
Lot 6, subdiv. of S. 7, T. 77, R. 21. 
In the city of Chicago, State of Illinois: 


In the assessor’s div. of N. W.} of W. 3 N. E. }, sec. 32, T. 39 
N., R. 14 east, b’k 13. 

In Brown’s Addition in the N. E. }, sec. 32, T. 39 N; R. 14 E.; 
lot 8, in block 3; lots 8, 9, 43, 44, in block 4. 

Gallaher’s subdiy. of the 8. 4 of block 9, in canal trustees’ subdiv. 
of sec. 33, T. 39 N., R. 14 east. 

Lots 19, 20, and 28, in block 2; lots 24, 34, 31, and 32, in block 1. 

T. J. Foster’s subdiv. of the part of block 10, canal trustees’ sub- 
div., 8S. 33, T. 39 N., R. 14 east. 

Lots 1 and 37, in bl’k 1, and lots 1 and 37, in bl’k 2. 

Guno’s subdiv. of part block 10, canal trustees’ subdiv., sec. 23, T. 
39 N., R. 14 east, lot 47. 

Canal trustees’ subdiv. of sec. 33, T. 39 N., R. 14 E.; S. W. part, 

364.6, and 480 ft. of block 12. | 
366 Sutton’s subdiv. of bl’k 28 of canal trustees’ subdiv., S. 33, 
T. 39 N., R. 14 E. 

Lots 5, 44, and 45, in block 2. 

In assessor’s div. of bl’k 11 of canal trustees’ subdiv., sec. 33, T. 
39 N., R. 14 E. 

Lots 61 and 62, in block 11. 


In the city of St. Joseph, State of Missouri: 


In South St. Joseph Addition to said city—Lots 1, 2, 3, 4, 5, 6, and 
and 7, in block 56; lots 1, 2, 3, 4, 5. 6, and 7, in block 57; lots 5, 6, 
and 7,in block 58; lots 12, 18, and 14, in block 565. 


In the city of St. Louis, State of Missouri : 
In Scott’s Addition to said city—Lots 25, 26, 1, 2, 36, 33, and four 
feet and eight inches of lot 32 of block 6. 
The court also finds and adjudges that the Wabash Company ac- 
quired title to the following lines of railroad, with all the franchises 
and. property, real and personal, and all choses in action, 
367 rights, incomes, revenues, and credits pertaining thereto or 
used in connection therewith by the use of the general mort- 
gage bonds aforesaid, and that said lines, rights, property, and in- 
terests were purchased by said company with said general mortgage 
bonds, viz: 


The Peoria, Pekin and Jacksonville railroad, hereinbefore de- 


scribed. 
The Springfield and Northwestern railroad, hereinbefore described. 


The Braidwood Branch, hereinbefore described. 
It is adjudged that as to all property, rights, interest, and choses 
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in action acquired by the Wabash Company after the execution of 
said general mortgage, whether described in the same or not (except 
such as are herein otherwise adjudged and such as pertain to rail- 
roads uot herein declared to be subject to the general mortgage), 
the lien of said mortgage attached and is now in force. 
368 It is, however, adjudged that the said general morigage on 
the property of the Wabash Company did not attach to or_ 
become a lien on the railroad or property of the Havana, Rantoul 
and Eastern Railroad Company. 

The court finds that said mortgage was duly recorded as required 
by law, and for all the contents and provisions thereof and for the 
terms and provisions of the bonds secured thereby and the coupons 
attached thereto reference is hereby made to a true copy of said 
mortgage filed by said Wabash Company with its original and 
amended bills in this cause, marked Exhibit “ B” and commencing 
on page 1 of volume 1 of the printed volume of exhibits. 

_ The court further finds and adjudges that afterwards, on the first 
day of May, A. D. 1883, for the purpose of securing an intended 
issue of its bonds (ealled collateral trust bonds), amounting 
369 to ten million- of dollars, said Wabash Company executed 
and delivered to the Mercantile Trust Company of New York, 
as trustee, a certain other indenture, called and known as “the col- 
lateral trust,” and thereby assigned and transferred to said last- 
named company, for the purposes of said trust, all the bonds, stocks, 
cars, steamboats, rolling stock, and interest in real estate specified 
in said instruments, and then and there delivered all said bonds, 
stocks, and evidences of title to said trustee. 

And for the terms and conditions of said collateral trust and of 
the bonds and coupons intended to be secured thereby reference is 
hereby made to a true copy thereof filed by said Wabash Company 
with its original and amended bills herein, marked Exhibit “D,” 
appearing in said printed volume 1 of exhibits, beginning on page 
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370 The court finds and adjudges that at the time of the execu- 

tion of the collateral trust the said Wabash Company trans- 
ferred and delivered to the Mercantile Trust Company, trustee under 
said instrument, certain stocks, bonds, assignments, bills of sale, and 
other evidences of title to property, real and personal, pledged in and 
by said collateral trust, and that said stocks, bonds, assignments, 
bills of sale, and other evidences of title were as follows, this decree 
adopting the description given in said instrument and the preamble 
by which said description is introduced therein : 

Whereas the Wabash, St. Louis, and Pacific Railway Company 
has deposited with the Mercantile Trust Company of New York 
assignments, bills of sale, or other evidences of title to the following- 
described bonds, shares, real estate, and other property, viz: 

$46,000 Union Bridge Company bonds. 
371 $1,542,000 Humeston and Shenandoah Railway Company 
first-mortgage 7 per cent. bonds. 

$1,000,000 Wabash, St. Louis and Pucific Railway Company gen- 
eral mortgage six per cent. bonds. 
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$400,000 Wabash Railway Company — mortgage seven per cent. 
bonds of 1879. 
$199,000 Wabash, St. Louis and Pacific Railway Company, De- 
troit Division, six per cent. bonds. 
248,000 Quincy, Missouri and Pacific Railroad Company income 
bonds. 
$1,711,000 Toledo, Peoria and Western Railroad Company first- 
preferred income bonds. 
$728,000 Toledo, Peoria and Western Railroad Company second- 
preferred income bonds. 
13,404 shares Toledo, Peoria and Western Railroad Company. 
10 shares St. Joseph Union depot. 
210 shares Union Depot C ompany of Kansas City, Missouri. 
10 shares Hannibal Union Depot Company. 
O12 5,187 shares Des Moines Northwestern Railway Company. 
2,214 shares Havana, Rantoul and Eastern Railroad Com- 
pany. 
9,996 shares Des Moines and St. Louis Railroad Company. 
20,127 shares Humeston and Shenandoah Railroad Company. 
21,534.96 shares Missouri, lowa and Nebraska Railway Company. 
9.000 shares St. Louis, Jersevv ille and Springfield Railroad Com- 
pahy. 
2,030 shares Clarinda and St. Louis: Railroad Company. 
14,246 shares Quincy, Missouri and Pacific Railroad Company. 
5,380 shares St. Louis Ottumwa and Cedar Rapids Railway Com- 
pany. 
11,089 shares Council Bluffs and St Louis Railway Company. 
7,281 shares St. Louis, Council Bluffs and Omaha Railroad Com- 
pany. 
4,332 shares Brunswick and Chillicothe Railroad Company. 
vile 2.687 shares Centreville, Moravia and Albia Railroad Com- 
pany. 
750 shares Attica, Covington and Southern Railway Company. 
1,665 shares American Refrigerator Transit Company of L[llinois. 
60 shares Union Bridge Company of ‘Toledo, Ohio. 
17 shares St. Louis County. Railroad Company. 
4,994 shares Peoria and Pekin Union Railway Company. 
9,999 shares Chicago and Western Indiana Railroad Company. 
12,500 shares St. Louis Bridge Company, common stock. 
1,160 shares St. Louis and Mississippi Valley Transportation Com- 
pany. 
Steamers now on Lake Erie, known as the Russell Sage, John ©. 
Gault, A. L. Hopkins, and Morley. 
15 locomotives, manufactured by the Rhode Island Locomotive 
Works. 
13 passenger cars, manufactured by Barney, Smith & Co. 
374 5 baggage cars, manufactured by Barney, Smith & Co. 
1,210 freight cars, manufactured by Barney, Smith & Co. 
All the right, title, and interest of said party of the first part in 
and to certain rolling stock, being all the rolling stock mentioned 
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and described in certain agreements between the party of the first 
part and the New York and Pacific Car Trust Association. 

But the court finds that of the stock of the Des Moines North west- 
ern Railway Company the said Mercantile Trust Company now holds 
only 5,037 shares subject to said mortgage. 

The said collateral trust also embraced and attached to certain 
real estate therein referred to, situate in the county of Cook and State 
of Illinois, held in trust for said Wabash Company by Solon Hum- 

phreys, in which the court finds was conveyed to said Solon 
375 Humphreys alone, in trust for said Wabash Company. Said 
real estate is more particularly described as follows: 

The whole of lots 1 and 2, in block 9; 

The whole of lots 3 and 4, in block 9; 

The whole of lots 5 and 6, in block 9, 

All in Springer and Fox’- Addition to the city of Chicago, in Cook 
county, State of Illinois. 

Also, assessors’ division of the N. W. 4 and W. 4 N. E. }, section 
32, town. 39 N., range 14 east, all lying east of the South Branch 
of the Chicago river, of latitude 32, and all being in the county of 
Cook aforesaid. 

It is further found and adjudged by the court that of the general 
mortgage bonds intended to be issued as aforesaid there were in faet 
issued and are now outstanding and unpaid a number thereof, the 
principal of which amounts to seventeen million dollars, and that 

there is due for interest thereon and upon coupons attached 
376 thereto since the latter matured the further sum of two mil- 
lions one hundred and thirty-two thousand seven hundred 
and fifty-three dollars and forty cents up to December 1, 1885, of 
which number sixteen millions of dollars were sold for value, and 
the remaining one million were hypothecated to the Mercantile 
Trust Company of New York, as trustee in the collateral trust mort- 
gage, and now held subject to said trust, an- reference is hereby 
made to the report of the special master, to whom’ was referred thie 
matter of taking proof as to the number and amount of said bonds 
now outstanding, the amount of principal and interest due thereon, 
and the names of the parties owning and holding the same as far as 
now known. 
The court further finds that the Wabash Company, on the 
377 _~—Ss first day of June, A. D. 1884, made default in the payment 
of all the interest which became due on said bonds on said 
day, and that such default has continued ever since that time; that 
said company also made default in the payment of all installments 
of interest maturing on said bonds since said first day of June, A. 
D. 1884, and that all such defaults have continued ever since. 

The court finds further that demand was duly made by the holders 
of a large number of said bonds and coupons at the office of said 
Wabash Company, in the city of New York, for the payment of the 
interest maturing thereon on the first day of June, A. D. 1884,such 
demand being made on or after said day, and payment was then 
and there refused. 

That in the month of December, 1885, after the said default had 
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continued for morethan six months after the maturity of said 
078 coupons, on the first day of June, 1884,and the demand made 

for the payment thereof as aforesaid, the holders of more 
than a majority in value of all the general mortgage bonds then 
outstanding and secured by said general mortgage determined that 
they required the principal of all said bonds then outstanding to 
become ai once due and payable, and so notified the trustees named 
in said mortgage, and also give notice in writing to said trustees of 
their having so determined, and thereby required said trustees to 
exercise the powers conferred on them by said mortgage to enforce 
the payment of the indebtedness and to proceed to foreclose the said 
mortgage by judicial decree. 

[t is therefore adjudged and decreed by the court that the prin- 
cipal sums specified in the general mortgage bonds aforesaid, as well 

as the interest thereon, have now become due and payable 
379 according to the terms and conditions of said instrument. 
The court, being fully advised, also finds and adjudges that of 
the collateral trust bonds atoresaid there were issued and either sold 
for value or so pledged as to entitle the parties holding the same to 
the proceeds thereof and the security created therefor as aforesaid 
the whole amount of ten million- of dollars of principal; that there 
is due thereon to Dec. 1, 1885, the additional sum of $1,109,268.80 
as interest on said bonds and on coupons attached thereto since the 
maturing of such coupons. 

That the Wabash Company made default in the payment of in- 
terest maturing on said collateral trust bonds on the first day of 
May, A. D. 1884, and on each installment of interest maturing since 

that time; that demand was duly made for the payment 
880 of interest maturing as aforesaid on the first day of May, 

A. D. 1884, at the office of the Wabash Company, in the city 
of New York, by the holders of a large number of said bonds and 
coupons, such demand being made on and after said first day of 
May, 1884; that after said default had been so made and after the 
demand aforesaid the holders of more than twenty-five per cent. of 
all said collateral bonds then outstanding, in writing, requested the 
Mercantile Trust Company aforesaid to proceed under the power 
contained in said indenture to sell all or a sufficient amount of the 
securities in said collateral trust mentioned to produce a sum sufh- 
cient to pay all the principal and interest of said entire issue of 
said bonds; the due notice of such request and of the purpose of 

said trustee to comply therewith was given to the Wabash 
381 Railway Company more than sixty days before said Mer- 

cantile Trust Company filed its cross-bill herein, but that all 
said property embraced in said collateral trust being under the con- 
trol of this court, said trustee did not exercise its power of sale, but 
filed its cross-bill for the foreclosure of said instrument as a mort- 
gage. The court therefore adjudges and decrees that the holders of 
said collateral trust bonds are now entitled to have the property 
embraced in said collateral trust sold and the proceeds applied to 
the payment of both the principal and interest of said bonds. 

And for the number of said collateral trust bonds now outstand- 
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ing and the names of the persons owning or holding the same ref- 


erence is hereby made to the report of the master, to whom said 
matter was referred by order of court. 
382 The court further adjudges that upon the execution and 
recording of the general mortgage aforesaid the same became 
and was and still is a lien on the lines of railroad, franchises, inter- 
ests, and property described in said mortgages as having been con- 
veyed to said trustees at the time of the execution thereof, and that 
the said mortgage also became a lien on all the right, title, and in- 
terest of the Wabash Company in and to all such other lines of rail- 
road, with all their property, rights, and franchises, as are described 
in said mortgage a being then in course of amalgamation with the 
property of said Wabash Company. ‘The said last-mentioned lien at- 
tached to each of said lines of railroad, with the franchises and prop- 
erty thereof, to the extent of the interest and title of the Wabash 
Company therein, whether acquired at the time of the execution of 
the said mortgage or after that time. 

The court also adjudges, as aforesaid, that the Wabash 
383 Company, before or after the execution of said general mort- 

gage, by lease, consolidation, purchase, or contract, acquired 
title to or interests in certain other lines of railroad, franchises, or 
property not specifically described in said general mortgage, but here- 
inbefore referred to; that the lien of said general mortgage under 
the terms and provisions thereof attached to all of said railroads, 
franchises, property, rights, choses in action, and interests to the 
extent of the title and interest of the Wabash Company therein ; 
but the court adjudges that the lien so created on any liue of rail- 
road, franchises, interests, or property acquired by the Wabash Com- 
pany after the execution of said general mortgage was and is subject 
to any lien prior or subsequent tnereto created to secure the pur- 
chase-money of said railroad, franchise, property, or interest, or to 

secure the performance of any condition on which said Wa- 
384 bash Company acquired the same. 

It is further adjudged that at the time of the execution of 
said collateral trust and the delivery of the stocks, bonds, assign- 
ments, bills of sale, and other evidence of title to the property em- 
braced therein by the Wabash Company to the Mercantile Trust 
Company, as trustee, said instrument became a lien on all the right, 
title, and interest of said Wabash Company in and to all the prop- 
erty, rights, and interests embraced in said collateral trust in favor 
of all owners and holders of said bonds, and that said lien is still 
in force. 

It is further ordered and adjudged that this decree or any sale 
made thereunder shall not in any way prejudice or affect the rights 
of parties to or persons interested in certain mortgages, deeds of 

trust, leases, and contracts hereinafter set forth, but all the 
385 rights of such persons and parties are hereby reserved to 
them. 

The deeds of trust, mortgages, leases, and contracts in regards to 
which such reservation is made are as follows: 

A mortgage or deed of trust to secure the principal and interest 
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of bonds amounting to $900,000, with interest thereon at the rate 
of 7 per cent. per annum, executed by the Toledo and Illinois Rail- 
road Company to the Farmers’ Loan and Trust Company, as trustee ; 
said mortgage became a lien on that portion of said railroad extend- 
ing from Toledo, Ohio, to the Indiana State line, a distance of 75.5 
miles. The said interest was paid up to August Ist, 1884, except 
that represented by certain coupons funded underan agreement 
made in 1877. 
A mortgage dated August Ist, 1853, executed by the Lake Erie, 
Wabash and St. Louis Railroad Company to the Farmers’ 
386 Loan and Trust Company, as trustee, to secure bonds amount- 
ing to $2,500,000, with interest at the rate of 7 per cent. per 
annum ; said mortgage became a lien on that portion of the rail- 
road of the Wabash, St. Louis and Pacific Railway Company ex- 
tending from the western boundary of the State of Ohio at the 
western terminus of the Toledo and Illinois railroad to the eastern 
boundary of Illinois, a distance of 166.1 miles. 

A deed of trust, dated October 15th, 1858, executed by the Toledo 
and Wabash Railroad Company to Edwin D. Morgan, as trustee, to 
secure bonds amounting to $1,000,000, with interest thereon at the 
rate of 7 per cent. per annum; said deed of trust became a lien on 
that portion of said railroad extending from Toledo, Ohio, to the 
eastern boundary of the State of Indiana, all lying within the State 

of Ohio. 
087 A deed of trust, dated October 15, 1858, executed by the 

Wabash and Western Railway Company to Edwin D. Morgan, 
as trustee, to secure the payment of bonds amounting to $1,500,000, 
with interest thereon at 7 per cent. per annum ;-said deed of trust 
became a lien on all the said line of railroad in the State of Indiana 
extending from the west line of the State of Ohio to the east line 
of the State of Illinois, a distance of 166.1 miles. 

A deed of trust, dated May 25, A. D. 1863, executed by the Great 
Western Railway Company of 1859 to George Griswold, Alexander 
M. White, and Henry Worden, as trustees, to secure bonds amount- 
ing to $2,496,000, with interest thereon at the rate of 7 per cent. per 
annum; that said mortgage became a lien on all said lines of rail- 

road extending from Meredosia and Naples, in the State of 
388 Illinois, to the eastern boundary of Illinois, being 180.7 miles 
in length. 

A deed of trust, dated May 11, A. D. 1865, executed by the 
Great Western Railway Company of 1859 to Solon Humphreys 
and James R. Jessup to secure bonds amounting to $2,500,000, with 
interest thereon at the rate of seven per cent. per annum, which 
said deed of trust became a lien on all that portion of railroad last 
above described. 

A deed of trust, dated March 1st, 1862, executed by the Illinois 
and Southern Iowa Railroad Company to John N. A. Griswold, 
James R. Jessup, and Lueien Tilton, as trustees, which became a 
lien on all that portion of the railroad aforesaid extending from 
Carthage, Illinois, to Clayton, Illinois, a distance of 29.1 miles, said 
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mortgage being executed to secure bonds amounting to— 


o8Y $300,000, with interest at six per cent. per annum, said 
interest being paid up to August Ist, 1854, except coupons 
funded as aforesaid. 

A deed of trust dated May 29, 1865, executed by the Quincy and 
Toledo Railroad Company to John T. Terry, as trustee, to secure the 
payment of bonds amounting to $500,000, with interest at seven 
per cent. per annum, which deed became a lien on all that portion 
of railroad extending from the west bank of the [Illinois river oppo- 
site Meredosia to Camp Point and Clayton, in the State of Illinois, a 
distance of 33.6 miles. 

A deed of trust, dated the lst day of February, A. D. 1867, exe- 
cuted by the Toledo, Wabash and Western Railway Company to 
Isac H. Knox and James R. Jessup, as trustees, to secure an intended 
issue of bonds amounting to $15,000,000, with interest at seven per 

cent. per annum thereon; that of the bonds so intended to 
390 be secured by said trust deed only $2,610,000 are now out- 
standing. 

Said deed of trust became a lien on all said railroad extending 
from Toledo, Obio, to Meredosia and Naples, Illinois, and from 
Meredosia to Camp Point, Illinois, and also from Clayton, Illinois, 
to the east bank of the Mississippi river at Hamilton, Illinois; also 
on all property afterwards acquired by said Toledo, Wabash and 
Western Railway Company which might be used in connection 
with said railroad and all property that said company might 
acquire in the city of Quincy, Illinois, and also all interests of said 
company for traffic purposes with the Chicago, Burlington and 
Quincy Railroad Company. 

A deed of trust, dated June 3rd, A. D. 1869, executed by the De- 
eatur and East St. Louis Railroad Company to Isac H. Knox, as 

trustee, to secure the payment of bonds amounting to 
391 $2,700,000, with interest at seven per cent. per annum thereon. 

Said mortgage became a lien on all said railroad extending 
from Decatur, Illinois, to East St. Louis, Illinois. 

A deed of trust, dated May 17, 1879, executed by the Wabash 
Railway Company to Solon Humphreys and Daniel A. Lindley, as 
trustees, to secure the payment of bonds amounting to $2,000,000, 
with interest at the rate of seven per cent. per annum; which deed 
of trust became a lien, subject to other prior liens, on the following 
lines of railroad, with all their franchises, property, issues, rents, and 
profits: All the railroad of said Wabash Railway Company extend- 
ing from the city of Toledo, Ohio, through the State of Indiana and 


thence into the State of Illinois to Meredosia, with branch of said. 


road to Naples and East Hannibal, and from Meredosia to 

392 Camp Point, in the State of Illinois, and with branch of said 

road from Clayton to the east bank of the Mississippi river, 

at Hamilton, in said State, and with branch of said rvad leading 

from Decatur to East St. Louis, in the sameState. Said interest was 
paid up to October Ist, 1884. 

A deed of trust, dated May 16, 1879, executed by the Wabash 

Railway Company to Alfred 'T. White, as trustee, to secure the pay- 
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ment of bonds amounting to $500,000, with interest at seven per 
cent. per annum. Said deed of trust became a first lien on all all of 
said railroad extending from Naples, Illinois, to East Hannibal, Illi- 
nois, and was given to secure the purchase-money of said property. 

A deed of trust, dated March 9, 1865, executed by the North Mis- 

souri Railroad Company to Edwin D. Morgan and Louis H. 
293 Meyer, as trustees, to secure the payment of bonds amounting 

to $6,000,000, with interest thereon at the rate of 7 per cent. 
perannum. Said de-d of trust became a lien on all that portion of 
the railroad of the Wabash Company extending from St. Louis, 
Missouri, to Coatsville, Missouri, and from Moberly, Missouri, to 
North Missouri Junction, about eight miles from Kansas City, Mis- 
souri. The railroad embraced in said deed of trust is about 354.1 
niles in length. 

A deed of trust, dated August 12, A. D. 1874, executed by the St. 
Louis, Kansas City and Northern Railway Company to the Farmers’ 
Loan and Trust Company of the City of New York, as trustee, to se- 
cure the payment of bonds amounting to $3,000,000, with interest 
thereon at 7 per cent. per annum. Said mortgage became a lien on 
all the railroad of the St. Louis, Kansas City and Northern Railway 

Company in the State of Missouri, being 353 miles in length, 
394 asthen constructed, from North Market street, in the city of 

St. Louis, to the southern boundary line of the State of Iowa, 
and from Moberly, Missouri, to North Missouri Junction, in Clay 
county, Missouri, and as the same might be thereafter constructed 
through Clay county a distance of about eight miles to the bridge 
across the Missouri river, at Kansas City, in Jackson county, Mis- 
souri. 

Also asthe same might then or thereafter be located in or through 
the county of St. Louis to connect with the Union depot in said 
city. | 

Also as the same might then or thereafter be located south of 
North Market street, in-said city of St. Louis, together with all real 
estate, right of way, shops, rolling stock, depot, appurtenances, prop- 
erty, and franchises of said property. 

Also certain blocks and lots of land, structures, and buildings de- 

scribed in said mortgage, a copy of which is marked Sub-ex- 
395 ~=—hibit “ F,” No. 14, and is filed with the amended bill of the 

Wabash, St. Louis and Pacific Railway Company, consolidated 
in this cause. 

A mortgage, dated October Ist, A. D. 1878, executed by the St. Louis, 
Kansas City and Northern Railway Company to Henry F. Vail and 
(harles Parsons, as trustees, the secure the payment of bonds amount- 
ing to $1,000,000, with interest at 6 per cent. per annum, which in- 
terest has been paid to October Ist, 1885; which said mortgage 
became a lien on all the bridge- of said last-named company and all 
franchises thereof and all the real estate, approaches, and appurte- 
nances thereof situated in the county of St. Louis, on the south side 
of the Missouri river, and in the county of St. Charles, on the north 
side of said river, in the State of Missouri. 

A deed of trust executed by the St. Louis, Kansas City and North- 
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ern Railway Company on the 9th day of July, A. D. 1878, to 

396 Solon Humphreys and George A. Leighton, as trustees, to 
secure the payment of bonds amounting to $388,500, with 
interest at the rate of 7 per cent. per annum, which interest has been 
paid up to October Ist, 1885. Said deed of trust became a second 
lien on all the bridge franchises and property last above described. 
A deed of trust, dated February 15th, A. D. 1879, executed by the 
St. Louis, Kansas City and Northern Railway Company to the United 
States Trust Company of New York, as trustee, to secure the pay- 
ment of bond- amounting to $2,350,000, with interest thereon at the 
rate of 7 per cent. perannum; that said deed of trust became a lien 
on a line of railroad purchased by said last-named company from 
the Council Bluffs and St. Louis Railroad,Company, a corporation 
of the State of Missouri, extending from Elm Flats, in Daviess 
county, Missouri, in a northwesterly direction through the 

397 counties of Daviess, Gentry, Nodaway, and Atchison, in — 
State, tothe boundary line between the States of Missouri and 

Iowa, a distance of 78 miles; and said deed of trust also became a 
lien on the leasehuld interest of said St. Louis, Kansas City and 
Northern Railway Company in and toa certain other line of rail- 
road extending from Council Bluffs, in the State of Iowa, in a south- 
easterly direction, through the counties of Pottawattamie, Mills, 
Fremont, and Page, in said State, to the boundary line between the 
States of lowa and Missouri, a distance of 65 miles, said last-men- 
tioned railroad having been leased by said St. Louis, Kansas City 
and Northern Railway Company from tle Council Bluffs and St. 


Louis Railway Company, a corporation of the State of Iowa, as said 


railroad was then or might thereafter be constructed, together 
398 with all franchises, rights, and other appurtenances thereto 
belonging. 

A guaranty mortgage, dated February 15th, A. D. 1879, exe- 
cuted by the Council Bluffs and St. Louis Railway Company to the 
United States Trust Company of New York, intended to further 
secure the principal and interest of the issue of bonds last before- 
mentioned, Said mortgage became a lien on all the right, title, and 
interest of said Council Bluffs and St. Louis Railway Company in 
and to the line of railroad last aforesaid, commencing at Council 
Bluffs, lowa, and extending to the boundary line between the States 
of Iowa and Missouri, with all the rights, franchises, and property 
of mortgagor company therein, as then or thereafter constructed. 

A deed of trust. dated July 15, 1879, executed by the St. Louis, 
Kansas City and Northern Railway Company to George I. Seney, of 

New York, to secure bonds amounting to $264,000, with 
399 interest thereon at the rate of 6 per cent. per annum. Said 

trust deed became a lien on all that part of said railroad 
extending from Roseberry, Missouri, to the State line between the 
State- of Missouri and Iowa, being 10.1 miles in length, and also 
upon all the right, title, and interest of said grantor company in 
and to that portion of railroad between said State line and Clarinda, 
Iowa, a distance of 11.4 miles, which said grantor company ac- 
quired from the Clarinda and St. Louis Railroad Company of Iowa. 
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A guaranty trust deed, dated July 15, 1879, executed by the 
Clarinda and St. Louis Railroad Company to George I. Seney, as 
trustee, to secure the payment of bonds amounting to $264,000, with 
interest at 6 per cent. per annum, being the bonds last aforesaid ; 

which deed of trust became a lien on all the right, title, and 
400 interest of said last-mentioned company in the railroad com- 

mencing at the town of Clarinda, in the State of Iowa, and 
extending in a southerly direction through the county of Page, in 
the State of Iowa, to the boundary line between the States of Iowa 
and Missouri. 

A de-d of trust, dated July Ist, 1879, executed by the Champaign, 
Havana and Western Railroad Company to Henry W. Ford and 
Richard S. Brock, as trustees, intended to secure the payment of 
bonds amounting to the sum of $1,450,000, of which $340,900 are 
now outstanding, with interest thereon at the rate of 7 per cent. 
per annum; which deed of trust became a lien on the railroad, 
property, and franchises of said grantor company extending from 
the city of Champaign, in the county of Champaign, in the State of 
Illinois, running thence by way of White Heath, Clinton, Lincoln, 

and Mason City to Havana, near the east bank of the 
401 _ Illinois river, with a branch extending from White Heath to 
Decatur, all said points being in the State of Illinois, and 
said railroad and branch being of the aggregate length of 131 miles. 

A deed of trust, dated on the first day of Decem ber, A. D. 1880, 
executed by the Wabash, St. Louis and Pacific Railway Company 
to Henry F. Spaulding and John T. Terry, as trustees, intended to 
secure the payment of bonds amounting to $1,600,000, with interest 
thereon at the rate of 6 per cent. per annum; of which bonds so in- 
tended to be secured only $1,200,000 were ever issued. Said deed of 
trust became a lien on the railroad and franchises last above de- 
scribed, and said bonds were issued for the purpose of being ex- 
changed for the bonds last above described. 

A deed of trust, dated February 6th, 1880, executed by the 

402 Centreville, Moravia and Albia Railroad Company to the 
Farmers’ Loan and Trust Company, as trustee, to secure bonds 
amounting to $400,000, with interest thereon at six per cent. per 
annum; which deed of trust became a lien on the railroad and fran- 
chises of the last-named railroad company projected to extend from 
a junction with the railroads of the Missouri, lowa and Nebraska 
Railroad Company in the vicinity of Centreville, Appanoose county, 
Iowa, to a junction with the railroad of the Central lowa Railway 
Coinpany in the vicinity of Albia, Monroe county, Iowa, being about 


‘twenty-four miles in length. 


A deed of trust, dated March Ist, 1881, executed by the Missouri, 
Iowa and Nebraska Railway Company to the Mercantile Trust Com- 
pany of New York, as trustee, to secure the payment of bonds 

amounting to $2,269,000, with interest thereon at the rate of 
403 six per cent. per annum, and which deed of trust became a 
lien upon the railroad, franchises, and property of said last- 
named company, extending from Keokuk, Lee county, Iowa, to the 
south line of said county and State; thence through the counties of 
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Clarke, Scotland, and Schuyler, in the State of Missouri, to the north 
line of said State; thence through the counties of Appanoose, Wayne, 
and Decatur to Van Wert, Iowa, said line being about 143$ miles 
in length. 

That said deed of trust by its terms referred toa certain prior deed 
of trust, dated June Ist, 1870, executed by the Missouri, lowa and 
Nebraska Railway Company to the Farmers’ Loan and Trust Com- 
pany, as trustee, to secure an issue of bonds amounting to $3,020,000, 
with interest, and being a lien on the same property in whole or in 

part. The said deed of trustof March Ist, 1881, and the deed 
404 of trust of June Ist, 1870, are to be taken together as repre- 

senting substantially the same debt, and are to be taken to- 
gether with any judgment or decree rendered by any competent 
court upon any of the bonds thereby secured. 

A deed of trust, dated May 22, 1880, executed by the Toledo, 
Peoria and Western Railroad Company to Philip Henry Brown, 
Robert. C. Martin, and John Paton, as trustees, to secure the pav- 
ment of an issue of bonds amounting to $4,500,000, with interest 
thereon at seven per cent. per annum. Said deed became a lien on 
the railroad, franchises, and property of said last-named company, 
extending from a point at the eastern boundary of the State of LIli- 
nois, where it connects with the Toledo, Logansport and Burling- 

ton railway,and extending westwardly to the western bound- 
405 ary of the State of Illinois, in the the city of Warsaw, and in 

the town of Hamilton, Illinois, on the Mississippi river, and 
also from La Harpe to Burlington, lowa, in the State of lowa. The 
said company was a corporation of the State of Illinois and not of 
Missouri, as by mistake stated in the amended bill of the Wabash 
Company. This court does not by this decree determine whether 
said last-mentioned deed of trust did or did not become a lien on 
any property in the city of Burlington, Iowa. 

A deed of trust, dated May 22, 1880, executed by said Toledo, 
Peoria and Western Railroad Company to Charles E. Whitehead, J. 
P. Giraud Foster, and William Hill, as trustees, to secure issues of 
income bonds aggregating to 3,900,000, with interest at the rate of 

4 per cent. per annum; which deed of trust became a lien on 
406 __ all the railroad, franchises, and property last above described, 
but subject to the lien of the trust deed last above described. 

A deed of trust, dated July Ist, 1880, executed by said Wabash 
Railway Company to Henry F. Spaulding aud John T. Terry, as 
trustees, to secure bonds amounting to $4,500,000, with interest at 
5 per cent. per annum; that said trust deed became a lien on the 
railroad, franchises, and property extending from Effingham, in the 
county of Effingham, Lllinois, by way of Strawn, in Livingston 
county, in said State, to Streator, in the county of La Salle, with a 
branch to Altamount, Illinois, being the railroad formerly known 
as the Chicago and Paducah railroad, and also upon the railroad 
formerly known as the Chicagoand Strawn railway, extending from 

Strawn aforesaid to or near Chicago, [llinois. Said bonds so 
407 secured were issued for the purchase-money of the railroad, 
franchises, and property described therein. 
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A deed of trust, dated May 31, 1881, executed by the Humeston 
and Shenandoah Railroad Company to W. J. Ladd and John T. 
‘Terry, as trustees, to secure bonds amounting to $2,684,000, with in- 
terest at the rate of 7 per cent. Said mortgage becamea lien on the 
railroad, franchises, and property of said last-named company, ex- 
tending from a point at Humeston, lowa, 100 feet west of where the 
Chicago, Burlington and Quincy railroad crosses the Missouri, lowa 
and Nebraska railroad; thence west to Shenandoah, lowa, about 112 
miles, with all its property and franchises. 

A deed of trust, dated February 28, 1881, executed by the Des 

Moines Northwestern Railway Company to the Central Trust 
408 Company of New York and James Cheney, as trustees, for 

the purpose of further securing a portion of the bonds issued 
by the said Wabash Company and secured by its genera! mortgage 
aforesaid. Said deed of trust becamea lien on all the railroad, prop- 
erty, and franchises of said grantor company extending from Des 
Moines, in the State of lowa, to Fonda, in said State, a distance of 
114.9 miles, said railroad being a narrow-gauge road ; also that the 
bonds secured by said deed of trust were so issued for the uses and 
purposes therein defined, and all rights as between the Des Moines 
Northwestern. Railway Company and any party to this cause or the 
receivers herein arising from said mortgage or the lease of the rail- 

road of said company to the Wabash Company or the contract 
409 under which they were made are hereby expressly reserved 

from the operation of this decree, and shall be hereafter en- 
forced only in some court having jurisdiction of the property covered 
by said lease and mortgage. 

And any claim that the receivers herein may set up against said 
Des Moines Northwestern Railway Company or the property thereof 
shall be litigated in some court having jurisdiction of said railroad, 
and any claim of said railroad company against said receivers or 
the property in their possession may be litigated in the circuit court 
of the United States for the southern district of lowa, Eastern Di- 
vision. 

A deed of trust, dated February 17, 1881, executed by the Attica, 
Covington and Southern Railway Company of Indiana to the Cen- 

tral Trust Company of New York and James Cheney, as 
410 trustees, to further secure a portion of the general mortgage 

bonds of the Wabash Company secured by the general mort- 
gage aforesaid ; that said deed of trust became a lien on the railroad, 
property, and franchises of said Attica, Covington and Southern 
Railway Company of Indiana, extending from Attica, Fountain 
county, Indiana, to Covington, in said county, a distance of 145 
miles, and the bonds thereby secured were equal to ten thousand 
dollars for each mile of said road. 

A deed of trust, dated October 1, 1881, executed by the Wabash, 
St. Louis and Pacific Railway Company to the Mercantile Trust 
Company of New York, as trustee, to secure bonds amounting to 
$3,857,000, with interest at the rate of five per cent. per annum. 
Said deed of trust became a lien on the Cairo Division of the Wa- 
bash, St. Louis and Pacific Railway Compauy, extending from Dan- 
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ville, Illino’s, to St. Francisville. in said State, and from Vin- 
411  cennes, Indiana, by way of St. Francisville, to Cairo, Illinois, 

with all the property thereof. Said bonds were issued in 
payment of the purchase-money of said railroad and property. __ 

A deed of trust, dated April 1, 1879, executed by the St. Louis 
Bridge Company to J. C. Rogers and ©. E. Tracey, as trustees, to se- 
cure an issue ef bonds amounting to $5,000,000, with interest thereon 
at the rate of seven per cent. per annum, which deed of trust be- 
came a lien on the property of said St. Louis Bridge Company, as 
therein described. 

A deed of trust, dated November 3rd, 1881, executed by the 
said Wabash Company to the Mercantile Trust Company of New 
York and James Cheney, as trustees, to secure bonds amounting 
to about $2,052,000, with interest thereon at six per cent. per 

annum; that said deed of trust became a lien on that portion 
412 of the railroad of the Wabash Company formerly known as 

the Detroit, Butler and St. Louis railroad, extending from a 
point on the Detroit, Grand Haven & Milwaukee railroad in or at 
Detroit, Michigan, where the said Detroit, Butler and St. Louis rail- 
road intersects it, and running thence in a southwesterly direction 
through the counties of Wayne, Washtenaw, Monroe, and Lenawee, 
in Michigan, and the counties of Fulton and Williams, in Ohio, and 
the county of De Kalb, in Indiana, to Butler, in said State, being 
about 114 miles in length, with all the property and franchises per- 
taining tosaid railroad, and all property then in possession or which 
might be thereafter acquired for the convenience of said railroad 
and its business; that said trust deed was also given to remove all 
doubts as to the validity of a prior trust deed between the same 
parties, and was given to secure the purchase-money of said railroad 

and property. 
413 A deed of trust, dated February Ist, 1881, executed by the 

Peoria and Pekin Union Railway Company to the Central 
Trust Company of New York, as trustee, to secure bonds amounting 
to $1,500,000, with interest at the rate of six per cent. per annum. 
Said deed of trust became a lien on the property and franchises of 
said Peoria and Pekin Union Railway Company. Also a second 
mortgage executed by said last-named company to the Central Trust 
Company of New York, as trustee, dated February Ist, 1881, to 
secure ali issue of income bond- amounting to $1,500,000, with in- 
terest not exceeding six per cent. per annuw ; that said deed of trust 
became a lien on all said property last aforesaid, subject to the supe- 
rior lien of said prior mortgage or trust deed. 

A deed of trust, dated January Ist, 1867, executed by the 

414 Chicago, Cincinnati and Louisville Railroad Company to 

George T. M. Davis, as trustee, to secure bonds amounting to 
$1,000,000, with interest at the rate of seven per cent. per annum. 
Said deed of trust became a lien on all the railroad, franchises, and 
property of said last-named company, extending from Peru, In- 
diuna, to La Porte, Indiana, a distance of 71.51 miles, such lien oper- 
ating on said line whether then or thereafter constructed. 

A deed of trust, dated June Ist, 1871, executed by the Indianapolis, 
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Peru and Chicago Railway Company to Clifford A. Hand, as trustee, 
to secure bonds amounting to $275,000, with interest thereon at the 
rate of seven per cent. per annum. ‘The said deed of trust became 
a lien on the railroad, property, and franchises of said last-named 

company, extending from Indianapolis, in the county of 
415 Marion, Indiana, through the counties of Hamilton, Tipton, 

and Howard to the city of Peru, in the county of Miam1, In- 
diana, a distance of seventy-five miles. 

A certain other second deed of trust, dated June Ist, 1881, executed 
by said last-named railroad company to Wager Swayne and Abram 
W. Hendricks, as trustees, to secure an intended issue of bonds not 
to exceed $2,275,000, of which only $2,000,000 were ever issued, with 
interest thereon at the rate of six per cent. per annum. Said deed 
of trust became a lien on the railroad, franchises, and property of 
said last-named company, being the railroad and property last de- 
scribed. 

A deed of trust, dated June Ist, 1881, executed by the Michigan 
City and Indianapolis Railroad Company to Abraham W. Hen- 

dricks and Wager Swayne, as trustees. Said deed of trust 
416 becamea lien on the railroad, franchises, and property of 

said last-named railroad company, extending from Michigan 
City, in the county of La Porte, Indiana, to La Porte, in the same 
county, a distance of 12.75 miles. The said trust deed and the two 
trust deeds last before described are to be taken together as explain- 
ing each other. 

A deed of trust, dated November 4, 1881, executed by the St. 
Louis, Jerseyville and Springfield Railroad Company to the Central 
Trust Company of New York and James Cheney, of Indiana, as trus- 
tees, to secure a portion of the said general mortgage bonds of the 
Wabash Company, amounting to $15,000 for each mile of railroad 

embraced therein. Said deed of trust became a lien on the 
417 _ railroad, franchises, and property of the said St. Louis, Jersey- 

ville and Springfield Railroad Company, extending from a 
point on the railroad of said Wabash Company at or near New Ber- 
lin or between New Berlin and Springfield, in Sangamon county, 
Illinois, to its terminus at Grafton or Jersey Landing, in Jersey 
county, Illinois, a distance of 71.4 miles, and that said bonds were 
issued to secure the performance of the condition on which the Wa- 
bash Company acquired said railroad and property. 

A deed of trust, dated Dec. Ist, 1881, executed by the Des Moines 
and St. Louis Railroad Company to the Central Trust Company of 
New York and James Cheney, as trustees. Said deed of trust was 

given to further secure a portion of the aforesaid general 
418 mortgage bondsof the Wabash Company,amounting to $15,000 
per mile for each mile of the mile of the railroad hereinafter 
described. Said deed of trust became a lien on the railroad, 
branches, and property of said grantor company, extending from 
Albia, lowa, to Des Moines, Iowa, a distance of 67.3 miles, and was 
given to secure the performance of the condition on which said 
Wabash Company acquired said railroad and property. 
A deed of trust, dated March Ist, 1881, executed by the Cham- 
15—509 ° 
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paign and Southeastern Railway Company to the Central Trust 
Company of New York and James Cheney, as trustees, to further se- 
cure a portion of the general mortgage bonds of the Wabash Com- 
pany, amounting to $15,000 for each mile of the railroad hereinafter 
described. Said trust deed became a lien on the railroad, 
419 franchises, and property of said grantor company, extending 
from Champaign, I[)linois, to Sidney, Illinois, a distance of 
11,°; miles, and was given to secure the conditions on which said 
railroad and property was acquired by said Wabash Company. 

A deed of trust, executed September ist, 1880, by the Wabash, 
St. Louis and Pacific Railway Company to J. P. Giraud Foster and 
Edward K. Goodnow, as trustees, to secure the payment of seventy- 
three promissory notes for the sui of one thousand dollars each, 
with interest at tle rate of six per cent. per annum. Said deed of 
trust was given to secure the purchase-money of the property de- 
scribed therein and became a lien on lots 18, 13a, 14, 15, 15a, 16, 17, 

18, 19, 20, 21, 22, 23, and 24, all in the original plat of the 
420 city of Burlington, in the county of Des Moines, Iowa, and 

upon all the railroad iron therein and on all improvements 
and appurtenances thereof and all rents, issues, and profits thereof. 
The court further adjudges that four of said notes have been paid 
and sutisfied, and further adjudges that the said deed of trust is a 
lien upon the property therein described superior to and free and 
clear of any lien or charges for the payment or contribution to the 
payment of any claims or demands whatever chargeable against 
such property herein. 

A deed of trust, dated May Ist, 1873, made by the Boone County 
and Booneville Railway Company to J. M. Wordenand R. A. Betts, 
as trustees, to secure bonds amounting to $100,000, with interest at 
7 percent. per annum. Said. trust deed became a lien on a rail- 

road extending from Columbia, Missouri, to Centralia, Mis- 
421  souri, a distance of about 21 miles. 
A deed of trust, dated Ist of October, 1875, made by the 
St. Louis, Ottumwa and Cedar Rapids Railway Company to Solon 
Humphreys and George 8. Coe, as trustees, to secure bonds amount- 
ing to $322,500, with interest at the rate of 7 per cent. per annum. 
Said deed of trust became a lien on a line of railroad extending 
from Ottumwa, lowa, to its intersection with the St. Louis, Kansas 
City and Northern railway at the Missouri State line. 

A deed of trust, dated August Ist, 1878, executed by the Bruns- 
wick & Chillicothe Railroad Company to George M. Rice, J. Kim- 
ball, and E. P. Burnham, as trustees, to secure bonds amounting to 
$304,500, with interest at the rate of 6 per cent. per annum. Said 

deed of trust became a lien on the railroad of said grantor 
422 company from its intersection with the St. Louis, Kansas City 

and Northern railway at Brunswick, Missouri, to Chillicothe, 
Livingston county, Missouri, a distance of about 36 miles. 

A deed of trust, dated September 14, 1872, executed by the St. 
Louis, Council Bluffs and Omaha Railroad Company to James B. 
Eads and J. A. Jamison, as trustees, to secure bonds to the amount 
of $626,000, with interest at the rate of 6 per cent. perannum. Said 
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trust deed became a lien on the line of railroad extending from 
Chillicothe, Missouri, toa point at or near Pattonsburg, Daviess 
county, Missouri, being about 43 miles in length. 

A deed of trust, dated October Ist, 1879, executed by the Quincey, 
Missouri and Pacific Railroad Company to Solon Humphreys 

and Orville H. Browning to secure bonds amounting to 
423 $1,204,000, with interest at the rate of 6 per cent. per annum. 

Said deed of trust became a lien on the line of railroad ex- 
tending from a point in Missouri opposite the city of Quincy, Illi- 
nols, to Trenton, Missouri, a distance of about 134 miles. 

A deed of trust, dated October Ist, 1879, executed by the Quincy, 
Missouri and Pacific Railroad Company to Amos Green and Charles 
H. Bull, as trustees, to secure income bonds to an amount not ex- 
ceeding $2,000,000, with interest thereon at the rate of 6 per cent. 
per annum, if earned. Said deed became a lien on the line of rail- 
road last above described. 

A lease made by Eel River Railroad Company to the Wabash 
Company, dated August 26, 1879, of a railroad extending from But- 

ler, Indiana, to Logansport, Indiana, on which rent was paid 
424 to June Ist, 1884. 

A lease of the Quincy, Missouri and Pacific railway by 
Wabash Company, August 21,1879. Said railroad intended to extend 
from West Quincy, Missouri, to some point on the Missouri river, 
but never constructed west of Trenton, Missouri, said rent being 
paid to January Ist, 18584. 

A lease of the St. Joseph and St. Louis railroad, dated June Ist, 
1874, to St. Louis, Kansas City and Northern Railway Company, 
said road extending from St. Joseph, Missouri, to North Lexington, 
in said State, the said rent being paid to March Ist, 1584. 

A lease of the Boone County and Booneville railroad to the St. 
Louis, Kansas City and Northern Railway Company, dated May Ist, 
1873. Said railroad extends from Centralia, Missouri, to Columbia, 

Missouri, and said rental was paid to May Ist, 1885. 
425 A lease of the St. Louis, Ottumwa and Cedar Rapids rail- 
way to the St. Louis, Kansas City and Northern Railway 
Company, dated October Ist, 1875. Said railroad extends from 
Coatsville, Missouri, to Ottumwa, Iowa, and said rent was paid to 
October Ist, 1854. 

A lease of the St. Louis, Council Bluffs and Omaha railroad to the 
St. Louis, Kansas City and Northern Railroad Company, executed 
June 20th, 1878. Said railroad extends from Chillicothe, Missouri, 
to Pattonsburg, Missouri, said rent being paid to January Ist, 1885. 

A lease of the Brunswick and Chillicothe railroad to the St. Louis, 
Kansas City and Northern Railway Company, dated Aug. Ist, 1878. 

Said railroad extends from Brunswick, Missouri, to Chillicothe, 
426 Missouri, and said rental is paid to August Ist, 18865. 

A lease of the Council Bluffs and St. Louis railway (in Iowa) 
to St. Louis, Kansas City and Northern Railway Company, dated 
February 10,1879. Said railroad extends from Council Bluffs, lowa, 
to the State line between Missouri and lowa, and said rent was paid 
to October Ist, 1884. 
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A lease of the Clarinda and St. Louis railroad to St. Louis, Kansas 
City and Northern Railway Company, dated July 15,1879. Said 
railroad extends from Clarinda, Iowa, to the State line between lowa 
& Missouri. Said rent is paid to August Ist, 1884. 
Lease by the Chicago and Western Indiana Railroad Company 
to the Wabash Company, dated October 25th, 1879, and a 
427 supplemental lease or contract, dated November Ist, 1882, by 
the Chicago and Western Indiana Railroad Company to the 
Wabash Company, in which Anthony J. Thomas and Charles 
Edward Tracy are made parties of the third part, as trustees. 
A lease of the Centreville, Moravia and Albia railroads to the Mis- 
souri, lowa and Nebraska Railway Company, dated February 6th, 
1880. Said railroad extends from Centreville, lowa, to Albia, Iowa, 
and said rental is paid up to January Ist, 1584. 
A lease of the Missouri, lowa and Nebraska railroad to the Wabash 
Company, dated September 3rd, 1880. Said railroad runs from 
Keokuk, Iowa, to Van Wert, Iowa, and said rent is paid up to March 
Ist, 1884. 
A lease of the Toledo, Peoria and Western railroad to the 
428 Wabash Company, dated May 22nd,1880. Said railroad has 
been hereinbefore described. The said rent was paid to April 

Ist, 1854. 

A lease of the Humeston and Shenandoah railroad to the Wabash 
Company and Chicago, Burlington and Quincy Railroad Company, 
dated April Ist, 1881. Suid railroad has been hereinbefore described. 

A lease of the Des Moines Northwestern railroad to the Wabash 
Company,dated February 28th, 1881. Said railroad has been here- 
inbefore described, and said rent has been paid to December Ist, 1883. 

A lease of the Attica, Covington and Southern railroad to the 
Wabash Company, dated July 18th, 1881. Said railroad has been 
hereinbefore described, and said rent was paid up to December Ist, 

1883. 
429 A lease of the St. Louis bridge and tunnel to the Wabash 
Company and Missouri Pacific Railway Company, dated July 
Ist, 1881; also includes other stipulations and provisions. 

A lease of the Peoria and Pekin Union railroad to the Wabash 
Company and other companies, dated February lst, 1881. Thisin- 
cludes other stipulations and provisions. The property embraced in 
said instruments has been hereinbefore described. 

A lease of the Indianapolis, Peru and Chicago railway to the 
Wabash Company, dated June Ist, 1881. Said railroad has been 
hereinbefore described, and said rental has been paid up to Decem- 
ber Ist, 1883. 

A lease of the Indianapolis and Michigan City railroad to the 

Wabash Company, dated June Ist, 1881. Said railroud has 
430 been hereinbefore described, and said rental has been paid up 
to December Ist, 1883. 

A lease of the St. Louis, Jerseyville and Springfield railroad to 
the Wabash Company, dated November 22,1880. Said railroad has 
been hereinbefore described, and said rental was paid up to Decem- 
ber Ist, 1883. 


~— —_— te 
. -_ 2 he 


ra") ww Se 


ee ae ae 


THE W., ST. LOUIS & PAC. R’Y CO. VS. T. MCKISSOCK, REC’R, &c. 117 


A lease of the Des Moines and St. Louis railroad to the Wabash 
Company, dated March Ist, 1882. Said railroad has been hereinbe- 
fore described, and said rental has been paid up to December Ist, 
1883. 

A lease of the Champaign and Southeastern railway to the Wabash 
Company,dated March Ist, 1882. Said railroad has been hereinbe- 
fore described, and said rental has been paid up to December Ist, 
1883. 

A lease of the Hannibal bridge to the Wabash Company 
431 andthe Missouri Pacific Railway Company, dated January 
Ist, 1883. Said bridge and property has been hereinbefore de- 
scribed. 
_ A contract between the St. Joseph Union Depot Company, the 
Wabash Railway Company, and other companies for the construc- 
tion and use of a depot and terminal facilities in St. Joseph, Mis- 
souri, dated September 2nd, 1880. 

A like contract with the Kansas City Union Depot Company, 
dated June Ist, 1876, the St. Louis, Kansas City and Northern Rail- 
way Company being a party thereto before said Wabash Company 
was created. 

A lease and contract between Detroit Union Railway Depot and 

Station Company and the Wabash Company for the use of 
432 certain grounds by the last-named company and for certain 

privileges and advantages in said contract specified. Said lease 
and contract is dated October 20, 1881, and a copy thereof is hereby 
referred to as Sub-exhibit “ F” 89, filed herein with the amended 
bill of the Wabash Company. 

A contract for the construction and use of depot and grounds in 
Hannibal, Missouri, between the Hannibal Union Depot Company 
and Wabash Company, dated June 30, 188], a copy of said contract 
being Sub-exhibit “‘ F” No. 90, filed with the amended bill of said 
Wabash Company in said cause. 

A contract between the Hannibal and St. Joseph Railroad Com- 
pany for the use by said last-named company of the bridge over 

the Missouri river at Kansas City, Missouri, dated June Ist, 
433 1880, a copy of which is filed as Sub-exhibit “F” No. 83 in 
the volumes of exhibits aforesaid. 

It is adjudged by the court that the lien of the general mortgage 
on any leasehold interest or other conditional interest held or owned 
by the Wabash Company in or to any line or lines of railroad or any 
property, rights, or franghises shall not be held to impair the right of 
the lessor or lessees of such line or lines or the person or persons 
under whom the said line or lines were conditionally held by the 
Wabash Company to terminate and such lease or conditional inter- 
est because of any breach of the terms on which the same was granted 
to said Wabash Company. The declaration herein of a lien on such 
property in favor of said general mortgage shall not be held to re- 

vive any leasehold or conditional title in said Wabash Com- 
434 pany in any instance when the same has been heretofore law- 
fully terminated, or to prevent the future termination thereof 
for the breach of any condition for which such lease or interest might 
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be otherwise lawfully terminated or forfeited; and in all cases when 
any line or lines of railroad have been by order or decree of court 
surrendered to the trustee or trustees in underlying and senior mort- 
gages or to any receiver or person appointed by the court in whose 
jurisdiction the property is situated, the said leases under which such 
line or lines were formerly held by said Wabash Company shall be, 
and are héreby, adjudged and decreed to be lawfully terminated. 

The court further finds that since the filing of the original bill of 
complaint herein by the Wabash Company the holders of all the 
collateral trust bonds and the holders of a very large majority of 

the general mortgage bonds desiring to avoid any contro- 
435 _versyes tothe priority of said instruments as creating liens on 

any of the property embraced in the collateral trust, and also 
to avoid all delay in effecting the foreclosure of said instruments and 
the sale of all said property, have entered into an agreement between 
themselves and have invited all the other holders of general mort- 
gage bonds to become parties thereto. 

And reference is hereby made to a copy of said agreement, filed 
with the report of Edmund T. Allen, special master, to whom this 
‘ause was referred to take proof on specified issues. ‘The said copy 
is hereby referred to with the same effect as if embodied herein. 

By the terms of said agreement both instruments are to be fore- 
closed by judicial decree or decrees and all property embraced therein 

sold under such decree & decrees. A committee was by said 
436 agreement appointed, authorized to purchase all said prop- 

erty or any portion thereof for the benefit of all handholders 
joining in said agreement or accepting the same. The property so 
to be purchased shall be conveyed to a corporation to be organized 
for that purpose, and that the owners of both classes of bonds shall 
be entitled to the securities of such new company on such terms as 
are in said agreement prescribed 

The court therefore adjudges and decrees that if the property 
embraced in the general mortgage and collateral trust, respectively, 
and the rights and interests declared to be comprised therein or 
subject thereto by the terms of this decree shall be sold under this 
decree, then all the holders of general mortgage bonds or collateral] 

trusts bonds who shall have signed or accepted said agree- 
437 ment,and all other of said bondholders who shall not, with- 

ninety days after the filing of this decree, file in this court 

their written dissent from said agreement, and their desire to 
litigate the question of priority of the liens of said general mort- 
gage and collateral trust as to the property embraced in the latter 
instrument, shall be bound by the said agreement, and as to bond- 
holders so bound the agreement aforesaid shall be held to settled 
and determine of all such questions of priority and superiority. 

In case any of the holders of general mortgage bonds shall not 
sign or accept said agreement, and shall within the time limited as 
aforesaid file in this court their dissent therefrom, and their desire 
that any question of priority as aforesaid shall be litigated in said 
cause, then such issue as may be necessary shal] be made up a8 the 
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court shall direct; but the foreclosufe of said general mort- 
438 gage and collateral trust and the sale of the property em- 

braced therein shall not be delayed thereby ; but such litiga- 
tion shall be determined with reference to the proeeeds of the sale 
of the property embraced in said collateral trust, a sufficient portion 
of which shall be retained under the control of the court to protect 
the rights of such possible litigants. 

The court further finds that there is now pending in the supreme 
court of the State of Ohio a certain cause in which James Compton 
and certain other persons named in the record thereof seek to estab- 
lish and maintain a lien adjudged in their favor by the court of 
common pleas of Lucas county, in the State of Ohio, upon the line 
of railroad of said Wabash Company, extending from Toledo, Ohio, 

to the eastern boundary of the State of Indiana. An appeal 
439 having been taken from the said judgment and decree of said 

court of Lucas county to said supreme court, it is ordered 
that this decree shall in no way affect the rights of said Compton 
and his co-complainants as the same shall be determined by said 
supreme court. Any saleof the property aforesaid under this decree 
shall be subject to such rights and interest as said supreme court 
shall adjudge in said cause. 

And now the court, being fully advised, does hereby order, ad- 
judge, and decree that within sixty days from this date the Wabash 
Railway Company or some person or persons for it pay to the Cen- 
tral ‘Trust Company of New York, for the benefit of the parties en- 
titled, the full sum of money found due as principai and interest 

aforesaid on said general mortgage bonds and coupons, to- 
440 ~—s gether with interest from this date, at the rate of six per 
cent. per annum, and all costs of this suit except such as the 
court may otherwise apportion; that in default thereof the said gen- 
eral mortgage be foreclosed, and all the property, rights, and inter- 
ests aforesaid conveyed thereby or upon which said mortgage is a 
lien, as hereinbefore decreed, be sold, excepting as hereinafter set 
forth; and it is hereby ordered, adjudged, and decreed that the fol- 
lowing-name- lines of railway, heretofore by order of this court sev- 
ered from the Wabash system and surrendered to the trustees in un- 
derlying and senior mortgages or to some receiver, person, or per- 
sons appointed by the Federal court in whose jurisdiction said lines 
are situated, to wit: 
~ Havana Division, formerly known as the Champaign, Havana and 
Western railway; Indianapolis, Peru and Chicago railroad ; 
441 ~—_ the Chicago, Cincinnati and Lovisville railroad; the Michigan 
City and Indianapolis railroad, together constituting the In- 
dianapolis, Peru and Chicago Division; the Quincey, Missouri and 
Pacific railway; the Missouri, lowa and Nebraska railway; the 
Cairo and Vincennes railway; the Danville and Southwestern rail- 
road, and St. Francisville and Lawrenceville railroad, together con- 
stituting the Cairo Division; and the Toledo, Peoria and Western 
Railroad, and also the Centreville, Moravia and Albia railroad, shall 
not be sold at said sale, nor shall any interest in said lines or any 
or either of them pass by the sale herein provided for, but the com- 
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plainants herein and all persons interested in said lines are hereby 
remitted to the said several Federal courts in whose jurisdic 
442 _— tion said lines are situated for the adjudication and settle 
ment of their respective claims and interests. The cour 
fu-ther finds the Wabash Company to be wholly insolvent, and the 
property, rights, and interests embraced in the general mortgage 
wholly insufficient security for the amount of indebtedness found 
due as aforesaid. It is ordered that thesale of said property, rights. 
and interests be without redemption, and said sale, when made and 
confirmed by the court and all the conditions thereof fully performed. 
shall forever bar and foreclose all right, title, and equity of redemp- 
tion of said Wabash Company in said railroads, property, interests, 
and franchises and each part thereof, and also all the rights and 
interests of all persons claiming through or under said com- 
443 pany subsequent to said general mortgage, and also all the 
rights and interests of all the parties hereto, except so far as 
the same are by this decree established or reserved. 

It is also adjudged and decreed that said Wabash Company, or 
some person for it, within sixty days from this date pay to the Mer- 
cantile Trust Company of New York the amount of principal and 
interest found due as aforesaid on said collateral trust bonds, with 
interest thereon from this date, at the rate of six per cent. per annum, 
and also such share of the costs of this proceeding as the court shall 
apportion. In default thereof all the property, securities, rights, and 
interests covered by and described in the collateral trust shall be 
sold, and all the right, title, and interest of the Wabash Company 

therein, and of all persons claiming through or under said 
444 company, be forever barred and foreclosed, and also all the 

rights and interests therein of all parties to said cause, except 
so far as the same are hereby established or reserved. The court 
finds and adjudges that all the property embraced in said collateral 
trust is wholly insufficient to pay the indebtediess secured thereby, 
and orders that the said property. be sold without redemption. 

It is further ordered and decreed that if the holders of a majority 
of the general mortgage bonds, acting through their committee ap- 
pointed under their agreement aforesaid, shall be satisfied that any 
branch or portion of the lines of railroad or property embraced in 
and covered by said mortgage and in or to which the Wabash Com- 

pany bad only a leasehold or conditiqnal title shall be wholly 
445 insufficient in value to discharge the liens resting thereon 
superior to said general mortgage, and that sale of such 


branches or portions of railroad or property would add nothing to 


the purchase price obtainable for all said property, the commissioner 
shall, at the request of such committee, proceed to sell such branches 
or portions of railroad, with all the rights and property pertaining 
thereto, separately from the other property covered by said mort- 
gage. 

It appearing to the court that since the commencement of this 
cause the receivers herein have under orders of this court pur- 
chased and paid for, in whole or in part, certain lands and lots ad- 
jacent to the lines of railroad constituting the Wabash system, the 
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title thereof being taken to James F. How, as trustee, said How 
446 _ being the agent of said receivers, it is hereby ordered and de- 

creed that all the lands and lots aforesaid so purchased by 
said receivers be sold with the main lines of road covered by the 
general mortgage; that an account be hereafter taken of all the 
moneys paid by said receivers for the lands and lots so purchased 
by them ; that after the sale of the property embraced in the general 
mortgage there shall be taken out of the proceeds of such sale and 
out of the proceeds of all property sold in connection therewith a 
sum sufficient to repay to said receivers the amount of money ex- 
pended by them in the purchase of the lands and lots aforesaid, so 
far as the same have been paid for, and said receivers shall hold the 
moneys so to be repaid to them, to be expended under the orders of 

court, for the general purposes of said receivership. Upon 
447 the sale of said property and upon full compliance with the 

conditions of said sale by the purchasers thereof said James 
F. How, trustee, shall, upon order of court, make proper conveyance 
of the said property to such purchasers. 

The court further orders that the sale under this decree of any 
property, rights, or interest covered by said general mortgage shall 
not have the effect of debarring tle holders of said general mortgage 
bonds or their trustees from foreclosing any other mortgages or deeds 
of trust given to secure said general mortgage bonds or portions 
thereof, whether such other mortgages or deeds of trust embrace 
some of the lines of railroad and property covered by the general 

mortgage or otherwise ; but if the sale or sales under this de- 
448 cree shall not produce a suflicient sum to pay and satisfy all 

the said general mortgage bonds the holders thereof and their 
trustees shall be at liberty to resort to such other mortgages and 
deeds of trust as fully in force and effect. 

It is further ordered and adjudged that this decree or any sale 
made thereunder of the property embraced in the collateral trust 
shall not prevent the owners of the collateral trust bonds, so far as 
said bonds shall remain unpaid after the application of the proceeds 
of said sale thereto, from resorting to any other instrument, mort- 
gage, or pledge for the protection of the title to the property so em- 
braced in said collateral trust; but the said bondholders and the 

purchasers of the property, rights, and interests embraced in 
449 the collateral trust, at any sale made under this decree, shall 

be at liberty to resort to such other instrument, mortgage, 
or pledge for the protection of their title to the property so embraced 
in said collateral trust and sold under the foreclosure thereof. 

The court orders and decrees that, subject to conditions aforesaid, 
the property covered by the general mortgage and collateral trust be 
sold at public auction to the highest bidder or bidders, at the east 
front door of the United States court-house, in the city of St. Louis, 
in the State of Missouri, between the bours of 10 a. m. and 4 p. m., 
on such day as the commissioner hereinafter named shall appoint, 

with power to the commissioner making the sale for proper 
450 cause to postpone said sale without further notice, save an 
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announcement of such postponement by said commissioner at the 
time fixed for such sale. 

Public notice of the time, place, and terms of said sale shall be 
given by publication at least once a week for six successive weeks 
before said sale in one public newspaper in each of the following- 
named cities: New York city, New York; St. Louis, Missouri, and 
such other places at the courts having ancilliary jurisdiction of this 
cause or any of them may direct. Said notice shall describe the 
property to be sold in general terms, and shall refer to this decree 
for more particular description. 

Said sale shall be made in manner following: 

The commissioner executing this decree shall, except as 
451 hereinabove otherwise provided, first offer for sale of all 
the right, title,and interest of the Wabash Company in and 
to all the lines of railroad covered by and described in the general 
mortgage, and such other lines, interest, and property as have been 
adjudged in this decree to have become subject to the lien of said 
mortgage, with all the franchises, rights, interest, and property, real 
and personal, pertaining thereto, and all rights of way, equipments, 
structures, shops, tools, machinery, and materials properly belong- 
ing or appurtenant to said lines and each of them, excepting only 
such of said lines, with the property, franchises, interests, and appur- 
tenances, as are herein adjudged to be subject to said general 
452 mortgage only to the extent of the leasehold or conditional 
title of the Wabash Company therein, and also excepting all 
property described in the collateral trust, whether covered by the 
general mortgage or not so covered, and which may be sold or 
offered for sale separately as hereinbefore directed. In case any 
such line or property shall not be sold together with the other prop- 
erty covered by the general mortgage the same shall be offered sepa- 
rately, and the commissioner shall conditionally accept the highest 
bids received therefor. 

The commissioner shall then offer for sale the property embraced 
in the collateral trust in manner following: He shall offer all the 

bonds, stocks, and choses in action specified in said collateral 
453 trust together, and note the bids received therefor. He shall 

also offer the ears, rolling stock, and equipment described in 
said instrument for sale together, and note the bids received there- 
for. He shall then offer the steamers described in said instrument 
together, and note the bids received therefor. He shall then offer 
seperately the real estate or terminal interests in Cook county, Illi- 
nois, described in said instrument, and note the bids received there- 
fore. 

After said properties and securities covered by the collatteral trust 
have been so offered for sale separately the commissioner shall pro- 

ceed to offer the whole thereof for sale together, and he shall 
454 conditionally accept the highest bids made for said lots or 
parcels of property and securities, when offered separately, or 
the highest bid for all said property when offered together, ac- 
cording as the one method or the other shall produce the largest 
sum in the aggregate. Before any bid for any property sold under 
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this decree shall be conditionally accepted by the commissioner he 
shall require the person or persons making such bid to deposit with 
him or subject to bis order, in some bank to be by the commissioner 
selected, g sum in cash equal to ten per cent. of the whole amount 
of said idl when the amount of such bid shall be more than $100,000, 
and twenty per cent. on all bids below that sum. As soon as 
455 any sale or sales shall have been made by the commissioner 
in pursuance of this decree, he shall report the same to this 
court for confirmation, further certify to the court compliance by 
the purchaser or purchasers with the conditions hereinbefore pre- 
scribed. 
456 If any such bid shall be accepted by the court, and the 
party making the same shall fail tocomply with all the con- 
ditions of sale and all orders of the court made or to be made with 
respect thereto, then the sum so deposited shall be forfeited, and 
shall be applied to the payment of the expenses of resale or the 
costs of this cause or the payment of the bonds aforesaid, as the 
court shall order. 

In case any bid shall be rejected by the court the deposit made by 
the bidder shall be returned. 

And if any bid or bids shall be accepted and confirmed by the 
court and ail the conditions of sale shall be fully complied with, or 

if the persons making such bids shall perform all such con- 
457 —_ ditions as the court shall accept as sufficient for the time be- 

ing, and when the court shall so order the commissioner shall 
exeeute to such purchaser or purchasers deeds of conveyance and 
transfer of all the property and interests sold by him under this 
decree. 

And thereupon the complainants herein, to wit, The Central Trust 
Company of New York and James Cheney, as trustees of suid gen- 
eral mortgage, and also The Mercantile Trust Company, defendant 
herein, as trustee of the collateral trust mortgage, and the mortgagee, 


' the Wabash, St. Louis and Pacific Railway Company, shall severally 


and in due form convey to said purchasers all their interest as 
trustees and as mortgagors in and to the property sold by said com- 

missioners to said purchasers or any of them. Whenever 
458 any bid shall be accepted and approved by the court the 

party making the same shall! deposit in such depository as 
the court shall direct such additional cash payment as the court 
may require, and make such further cash deposits as may be ordered 
by the court. 

It is further ordered that after the purchasers aforesaid shall have 
made such cash payments as the court shall order, the said pur- 
chasers shall have the right to discharge the remainder of their re- 
spective bids by the use of the bonds aforesaid—that is to say, by 
using the general mortgage bonds and the collateral trust bonds to 
inake payment for the property so purchased. 

All said bonds and coupons shall be received in making the pay- 

ments to which they may be applied respectively ratably and 
459 without discrimination, and at such valuation as would be 
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equivalent to the distributive share applicable thereto if the whole 
sum bid had been paid in cash. 

It is further adjudged that in order to enable the purchasers ‘of 
said lines of railroad and property to raise the means necessary to 
discharge all claims, debts, and demands equitably chargeable 
against the same in preference to said bonds by the use of the securi- 
ties of the new corporation intended to be organized to take said 
lines of railroad or the chief part thereof if such purchasers shall 
make such cash payments as the court shall require and order and 
discharge the remainder of their bids respectively by the payment 

of cash or the use of bonds as aforesaid, such purchasers shall 
460 _ be entitled to the conveyance and assignment of the property 

purchased by them and each of them as hereinbefore pro- 
vided ; but such conveyance or assignment shall not have the effect 
of discharging any part of said property from the payment or con- 
tribution to the payment of claims or demands chargeable against 
the same, whether for costs and expenses, the expenses of the re- 
ceivership of said property and the full payment of all the debts 
and liabilities of said receivers, or upon intervening claims allowed 
or to be allowed or upon any other claims or allowances that have 
been or may be charged against said property or any part thereof 

or said receivers, either by this court or by any other circuit 
461 court exercising ancillary jurisdiction or by any other court 

to which any of the parties hereto, including the receivers, 
have been hereby remitted in proceedings or actions ancillary hereto 
or otherwise. 

Nor shall such conveyance, transfer, or assignment withdraw any 
of said railroads, property, or interests to be sold under this decree, 
as hereinbefore directed, from the jurisdiction of this and the other 
courts aforesaid, but the same shall remain in the custody of the re- 
ceivers until such time as the court shall on motion direct said prop- 
erty in whole or, from time to time, in part to be released to, said 
purchasers or any of them, and shall afterwards be subject to be re- 
taken and, if necessary, resold, if the sums so charged or to be 

charged against said property or any part thereof or said 
462 receivers as aforesaid said shall not be paid within a rea- 

sonable time after being required by order of this or said 
other courts. The conveyance and transfer of said property shall 
be subject to the power and jurisdiction of the said courts, and the 
purchasers of any part of said property shall thereby become and 
remain subject to said jurisdiction so far as necessary to the enforce- 
ment of this decree, and such jurisdiction shall continue until all 
the claims and demands that have been or may be allowed against 
said property or any part thereof or said receivers by order of said 
court shall be fully paid and discharged. The provisions aforesaid 

shall apply to the purchasers at said sale and to all persons tak- 
463 ingsaid propertythrough or under them. The commissioner 

executing the decree shall apply the proceeds derived from 
said sale, and also all the proceeds derived from anybody, natural or 
artificial, in satisfaction of the claims charged or to be charged 
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against said property and all parts thereof as aforesaid in the manner 
following : | 

First. To the payment of all the costs of this cause in this court 
and in all other courts wherein ancillary jurisdiction was taken, in- 
cluding such allowances as this and said other courts have or shall 
make for solicitors’ and counsel fees, and for the services of all trus- 
tees, masters, commissioners, clerks, stenographers, printers, and 
others rendering services in the prosecution of the several causes 

consolidated herein or ancillary to the original; also all the 
464 expenses of making said sale or sales and otherwise enforcing 
and carrying out this decree. 

Second. To the payment of all the indebtedness of the receivers 
herein and all other claims which said courts or some of them may 
adjud-e to be superior to said bonds, and to the payment of all labor 
and supply claims falling within the order of this court of May 29, 
1884, which now are or may be unpaid. 

Third. In payment of all expenses incurred by the committee of 
bondholders and the purchasing committee in bringing about the 
said agreement between the holders of the general mortgage bonds 

and the holders of the collateral trust bonds and of carrying 
465 the same into effect, and generally in the reorganization of 

the Wabash Company, including a proper remuneration for 
the members of said committee. 

Fourth. To the payment of the two classes of bonds aforesaid pro 
rata as far as the same can be paid, in whole or in part, out of the 
proceeds of said sale or salesor by the application of the bonds afore- 
said in lieu in purchase-money, under the provisions of this decree 
relating thereto. 

Edmund T. Allen is hereby appointed commissioner to execute 
this decree. He shall make and file in this court an affidavit 
faithfully and impartially to execute this decree and to obey the or- 
ders of this and the other courts aforesaid in the discharge of the 

duty hereby imposed. 
466 All claims and demands against said property or said re- 

ceivers or the proceeds of said sales not hereto or herein ad- 
judged and determined, whatever the character of such claims and 
demands, are hereby reserved for future action by this and said other 
courts; and all questions arising under any answers Of parties hereto 
and on all cross-bills and other pleadings or intervening petitions 
not herein or heretofore determined are hereby reserved for future 
adjudication, the settlement of the same being held not necessary to 
the purposes of this decree. 

It is further ordered that the Central Trust Company of New York 
and JamesCheney and the Mercantile Trust Company of New York 

or some of them present this decree to the other courts enter- 
467 taining ancillary jurisdiction of the said consolidated cause, 

and pray that the same be approved by said courts and en- 
tered as the decree thereof. 

All bids conditionally accepted by said commissioner for any 
railroad property or interest ordered to be sold by this decree shall 
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be reported to said courts as their several jurisdictions may require 
and be subject to the confirmation or rejection by said courts. 

The court also adjudges that the indemnity mortgage referred to 
in the bills of complaint herein, made by the Wabash Company to 
the St. Louis, Irom Mountain and Southern Railway Company, is 
subject and inferior to the lien of the general mortgage and col- 

lateral trust. 
468 The statements in this decree of the amount of bonds out- 

standing or of interest or rental paid or unpaid on any of the 
mortgages, deeds of trust, leases, or contracts herein declared to be 
superior to the lien of the general mortgage or collateral trust 
shall not be taken as adjudication or determining the matters so 
stated. Such amounts are so stated in this decree only for the pur- 
pose of enabling persons who may desire to purchase said property 
to determine approximately the amount of proper liens or other 
charges upon said property and each part thereof. 

It is ordered that said commissioners make full report of his 
doings to this court. 

DAVID J. BREWER, 
Circuit Judge. 
(Signed) SAMUEL TREAT, 
District Judge. 


469 Afterwards, on the 28th day of March, A. D. 1887, there 

was filed in the office of the clerk of the said court excep- 
tions to the commissioner’s report in words and figures following, 
to wit: 


470 In the Circuit Court of the United States for the Western 
Division of the Southern District of Iowa. 


vs. 
THe Wasasu, Str. Louis & Pacrric Rattway Company et al., 
Defendants. 


THE Unirep States Trust Company or New York, Complainant, ) 


In the matter of the intervening petition of Thomas McKissock, 
receiver, &c., concerning interest in elevator at Council Bluffs. 


Exceptions of Receivers Humphreys and Tutt to the Draft of the Special 
Commissioner’s Report. 


First exception. For that the special master has found that 
the elevator in controversy was erected and built by the 

471 St. Louis, Kansas City & Northern R’y Co., the Union Pa- 
cific R’y Co., the Chicago & Northwestern R’y Co., the Chi- 

cago, Milwaukee & St. Paul R’y Co., and the Chicago, Burlington & 
Quincy R’y Co., whereas he should have found that the said ele- 
vator was erected by a corporation styled the “ Union Elevator Com- 


pany.” 
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Second exception. For that the special commissioner has found 
that the said elevator is immediately connected with the main line 
of railway of the Wabash, St. Louis & Pacific R’y Co., whereas it is 
not so connected. 

Third exception. For that the special commissioner has erred in 
finding that the erection and maintenance of an elevator is and 
was necessary to the proper conduct of its business as shippers of 

grain and its handling and shipment thereof. 
172 Fourth exception. For that the special master has erred in 

finding that the said elevator was and is a common appur- 
tenance to the said railways, and that the sixth interest therein of 
the Wabash, St. Louis & Pacific R’y Co. was and is an appurtenance 
belonging to its line of railway and was and is covered and con- 
veyed by complainant’s mortgage, and that it forms a part of the 
mortgage security. 

Wherefore these said receivers do except to the said’ report and 
appeal therefrom to the judgement of this court. 

SOLON HUMPHREYS, 
THOMAS E. TUTT, Receivers, 
By H. 8. PRIEST, Solicitor. 


Filed March 28th, 1887. 
H. K. LOVE, Clerk. 


473 Afterwards, on the 28th day of September, A. D. 1887. there 
was filed in the office of the clerk of said court a petition in 
words and figures following, to wit: 


474 [In the Cireuit Court of the United States for the Western 
Division of the Southern District of Iowa. 


Unirep Srates Trust Company or New York, Com- ) 


plainants, 
U8. >In Equity. 
Wapasnu, St. Lours & Paciric Rattway Co. e¢ al., | 
Defendants. 


In the matter of the intervening petition of Thomas McKissock, etc., 
concerning the interest in the Omaha elevator. 


tition of Purchasing Committee to be Made Parties Defendant Herein. 


Your petitioners, James F. Joy, Thomas H. Hubbard, Edgar T. 
Welles, and O. D. Ashley, represent that on the lst day of June, A. 
D. 1880, said Wabash, St. Louis and Pacific Railway Com- 

475 pany, for the purpose — securing au intended issue of the 
mortgage bonds to the amount of fifty millions of dollars, to 

be known as general mortgage bonds, and the payment of the prin- 
ciple and interest thereof, duly executed and delivered to the Central 
Trust Company of New York and James Cheney, of Indiana, as 
trustees, its mortgage or deed of trust known as the general mortgage, 
and thereby conveyed to said trustees, for the purposes in said general 
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_mortgage fully set forth, certain lines of railroad and certain interest, 


as the same then existed or might thereafter exist, in and to certain 
other lines of railroad, all the property, franchises, rights, incomes, 
and choses in action pertaining thereto, as well as all appurtenances 
or property used in connection therewith. 
476 That afterwards, on the Ist day of May, A. D. 1883, for the 
purpose of securing an intended issue of its bonds called col- 
lateral trust bonds, amounting to ten millions of dollars, said Wa- 
bash Company executed and delivered to the Mercantile Trust Com- 
pany, as trustee, a certain other indenture, called and known as the 
collateral trust mortgage, and thereby assigned and transferred to 
said last-named company, for the purposes of said trust, all the bonds, 
stock, cars, steamboats, rolling stock, and interest in real estate set 
forth in said instrument, and then and there delivered all of said 
bonds, stock, and evidences of title to said trustee. 

That petitioners, as trustees and as a purchasing committee, pur- 

chased on the 26th day of April, 1886, certain premises, fran- 
477 ~—chises, and property of the said defendant, The Wabash, St. 

Louis & Pacific Railway Company, at a sale made in pursu- 
ance of the decree of foreclosure of said general mortgage and col- 
lateral trust mortgage, entered in the above-entitled cause on the 
6th day of January, 1886. 

That among the premises, franchises, and property so purchased 
as aforesaid was all the right, title, and interest of the said Wabash, 
St. Louis and "acific Railway Company in and to certain elevator 
at Omaha, owned by the Omaha Elevator Company, a corporation 
in the State of lowa; that on the 15th day of , 1886, by a de- 
cree of this court in the above cause, the sale aforesaid to your peti- 
tioners as such trustees was confirmed. 

That on the 2lst day of September, 1886, an order was 

478 made in the above-entitled cause directing Edmund T. Allen, 

the commissioner appointed by the court to make the afore- 

said sale, to execute to your petitioners as trustees proper deeds to 

the property purchased as aforesaid, and also directing proper deeds 

to the interest in said property by them respectively held be exe- 

cuted by said Central Trust Company of New York and James 

Cheney, trustees; the Mercantile Trust Company, trustee of said 

Wabash, St. Louis and Pacifie Railway Company, and Solon Hum- 
phreys and James I’. How, trustees. 

That your petitioners, trustees, now own and hold, in pursuance 
of said sale, decree of confirmation and deeds to all of the interest 
of the said Central Trust Company and James Cheney, trustees, and 

the said Mercantile ‘Trust Company, trustee, and the Wabash, 
479 St. Louis and Pacific Railway Company to the said Omaha 

Elevator Company, owned as aforesaid by the Omaha Ele- 
vator Company. 

Petitioner further represents that on the — day of , 1886, 
Thomas McKissock, receiver of the Omaha Division of the Wabash, 
St. Louis and Pacific Railway Company, pursuant to the bill of 
foreclosure in this cause, filed herein an intervening petition, wherein 
he represented that the St. Louis, Kansas City and Northern R’y 
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Co. had contributed from the proceeds of the sale of bonds secured 
by the mortgage to complainant, in conjunction with five other rail- 
way companies, the sum of fourty-one thousand dollars to the capi- 
tal stock of the Omaha Elevator Company, a corporation 
480 organized under the laws of the State of Iowa, and that the 
said sum so contributed, together with a like sum contrib- 
uted by the said five other railway companies, was used in building 
a grain elevator at Council Bluffs, lowa, for the shipment of grains 
over the lines of railway so contributing to the capital stock of said 
company, and that there is yet due upon said subscription of the Wa- 
bash, St. Louis and Pacific Railway Company, formerly the St. Louis, 
Kansas City and Northern R’y Co., the sum of $5,000; that the said 
interest of the said Wabash Railway Company in said elevator 
company is an appurtenant to the Omaha Division of said railway, 
and as such is covered by complainant’s mortgage. 
Wherefore he prays that Receivers Humphreys and Tutt, 
481 of the Wabash, St. Louis and Pacific Railway Company, be 
required to make an assignment to him of the said interest 
in said elevator company, and prays the advice of the court con- 
cerning the payment of the $5,000 due upon said subscription and the 
issuance to him of the certificate of stock thereof; that thereafter 
said court, in the matter of said intervening petition, ordered that 
the same be referred to F. M. Hunter as special commissioner, and 
that he take proofs thereon and report the same, together with his 
findings, both of law and fact, to the said court; and further ordered 
that a copy of said petition be served upon tlie solicitor for said Solon 
Humphreys and Thomas E. Tutt, receivers of the Wabash, St. Louis 
and Pacific Railway Company, within ten days after the date 
482 _ of said order, and that said Humphreys and Tutt, as such re- 
ceivers, appear and answer said petition before the next Mon- 
day in November, 1886. 

Petitioner shows that said Humphreys and Tutt, pursuant to said 
order, filed their answer to the petition of intervenor, and that upon 
said petition and answer proof was taken by the said special com- 
missioner, who in effect reported that the said subscription of the said 
Wabash, St. Louis and Pacific R’y Co. to the stock of the said Omaha 
Elevator Company was an appurtenant to the Omaha Division, and 
as such appurtenant was covered and conveyed by the mortgage to 
complainant; that the receivers, Humphreys and Tutt, in due time 

filed sufficient exceptions to said report, and that upon said 
483 _ petition, said answer, said report, and said exceptions a final 

decree was entered by said court on the 27th day of Sept., 
1887, decreeing that the said interest in the said elevator passed as 
an appurtenant to the said Omaha Division, and as such was covered 
by complainant’s mortgage upon said division, and decreeing that 
said Humphreys and Tutt make an assignment thereof to the in- 
tervenor. 

These petitioners say that they were not made parties defendant 
to said petition of intervention ; wherefore they pray that as trustees 
aforesaid they may by order of this court be made parties to said 
petition, and that they may be allowed to adopt as their answer the 
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answer aforesaid of said receivers, Humphreys and Tutt, and 
the exceptions filed as aforesaid to the report of said special 
484. commissioner, and that they may be allowed an appeal from 
said final decree tothe Supreme Court of the United States; as 
in duty bound they will ever pray. 
H. S. PRIEST, 
Sole. for Petitioners. 


485 Filed September 28th, 1887. 
H. K. LOVE, Clerk. 


486 Afterwards, on the 6th day of October, A. D. 1887, thesame 

being the 10th day of the regular September term, A. D. 1887, 
a decree was filed and entered of record therein in words and figures 
following, to wit: 


487 Circuit Court of the United States, Southern District of Iowa, 
Western Division. 


Unirep States Trust Company oF New York, Com- ) 


plainant, 
v8. >In Equity. 
WaBasH, St. Louis AND Paciric Rattway Company | 
and Others, Defendants. ] 


This cause coming on to be further heard upon the report of F. 
M. Hunter, Esq., heretofore appointed special commissioner, for the 
recovery of the interest of the Wabash, St. Louis and Pacific Rail- 
way Company in the elevator at Council Bluffs, lowa, and the ex- 
ceptions thereto taken by the respondents; and, the same having 
been argued by counsel, it is ordered, adjudged, and decreed— 

ist. ‘That said exceptions be severally overruled, and that 
488 said report be, and the same is hereby, confirmed. 

2nd. That the mortgage made to the complainant, dated 
February 15th, 1879, and foreclosed in this action, attached to all 
the interest of the Wabash, St. Louis and Pacific Railway Company 
in and to the Union elevator at Council Bluffs, Iowa. 

3rd. That the defendants, Solon Humphreys and Thomas E. 
Tutt, as receivers of the Wabash, St. Louis and Pacific railway, do 
within ten days after the entry of this decree make, execute, and 
deliver to Thomas McKissock, as receiver of the Omaha Division of 
said Wabash, St. Louis and Pacific railway, the petitioner herein, 

roper assignment of all the interest of said Wabash, St. Louis and 

Pacific Railway Company or of themselves as.said receivers in said 
Union elevator. 

489 4th. That upon the receipt of said assignment and the 

issue to said petitioner by the Union Elevator Company of 

the proper certificate of stock, to the amount of $46,666.66, said peti- 

tioner do, out of the funds in his hands as said receiver, pay to 

said Union Elevator Company the sum of five thousand dollars 


($5,000.00). ) 
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5th. That said respondents, Humphreysand Tutt, out of the funds 
in their hands as such receivers, pay the costs of this proceeding to 
be taxed therein. , 

Defendants and James F. Joy, Thos. H. Hubbard, Edgar F. Welles, 
and O. D. Ashley, the purchasing committee, in open court praying 
and appeal from this decree to the Supreme Court of the United 

States, which is duly allowed— 
490 The said applicants to file a bond in the sum of one thou- 
sand dollars ($1,000.00), with good and sufficient sureties, 
conditioned for the due prosecution of such appeal and the pay- 
inent of all costs adjudged against them. 


J. M. LOVE, Judge. 


Filed Oct. 6th, 1887. 
H. K. LOVE, Clerk. 


49] Afterwards, on the 20th day of October, A. D. 1887, there 
was filed in the office of the clerk of said court an appeal 
bond in words and figures following, to wit: 


492 Know all men by these presents that we, J. F. Joy, O. D. 

Ashley, Edgar T. Welles, Thomas H. Hubbard, Solon Hum- 
phreys, and Thomas E. Tutt, receivers Wabash, St. Louis and Puacifie 
Railway Company, and Thomas E. Tutt, are held and firmly bound 
unto Thomas Mckissock, receiver, in the full and just sum of one 
thousand dollars, to be paid to the said Thomas McKissock, receiver, 
his heirs, executors, administrators, or his successors, jointly and 
severally, by these presents. 


Sealed with our seals and dated this — day of September, in the 
year of our Lord one thousand eight hundred and eighty-seven. 


Whereas lately, at the September term, 1887, of the circuit court 
of the United States for the southern district, western divis- 
193 ion, of Jowa, in a suit depending in said court between 
Thomas McKissock, receiver, as intervening petitioner in 
cause No. 140, in equity, wherein The United States Trust Company 
of New York is plaintiff and The Wabash, St. Louis and Pacific Rail- 
way Company et al. are defendants, there was rendered against the 
said principal obligors herein a final decree in favor of the said 
obligee, and the said principal obligors herein have obtained an ap- 
peal of the said court to reverse the said final decree in the afore- 
said suit; 
And whereas said appeal was prayed in open court on the 28th 
day of September, 1887, to a Supreme Court of the United States to 
be holden at Washington the second Monday of October next: 
494 Now, the condition of the above obligation is such that if 
the said principal obligors shall prosecute said appeal to effect 
and pay all costs if they fail to make good their plea, then the above 
obligation to be void; else to remain in full force and virtue. 
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Sealed and delivered in presence of— 


JAMES F. JOY. SEAL. ] 
». D. ASHLEY. SEAL. | 


EDGAR T. WELLES. _ [seat. 
THOM. H. HUBBARD. [srat. 
SOLON HUMPHREYS, [seat. 


Receiver. 


THOS. E. TUTT, 
Receiver W., St. L. and P. R’y Co. 
THOS. E. TOTT. [ SEAL. | 
Approved by— 


J. M. LOVE, Judge. 


495 October 20th, 1887 
H. K. LOVE, Clerk. 


496 UNITED STATES OF AMERICA, | 29 
Southern District of Lowa, Sgr 


I, H. K. Love, clerk of the circuit courtof the United States in 
and for the euihene district of Iowa, do hereby certify the above 
and foregoing writing, all containec in volume one (1), of which this 
certificate is a part and parcel, and which is evidenced on the face 
thereof by my hand and seal of said court, contains a full, true, 
correct, and complete transcript of the original bill of complaint 
contained in a certain re filed in said court in a certain cause 
therein pending, wherein The United States Trust Company of New 
York is complainant and The Wabash, St. Louis and Pacific Rail- 
way Company and others are respondents, together with the petition 
asking the appointment of a receiver therein, the order of the court 

thereon, and the decree of the court in said cause entered, 
497 and the master’s report of sale therein filed, and the approval 
thereof by the court. 

Said transcript also contains a full, true, correct, and complete 
transcript of the petition of intervention of Thomas McKissock, re- 
ceiver, filed in said cause, praying. recovery of interest in elevator 
at Council Biuffs, lowa, together with all pleadings, orders, and de- 
crees of the court, report of commissioner and exceptions thereto, 
and rulings of court thereon, and all the evidence offered and sub- 
mitted, and all other matters of every kind and description pertain- 
ing thereto, as full, true, correct, and complete as appears from the 
same now on file and of record in my office and under my custody 
and control. _ 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at my office, at Council Bluffs, in said district, this 
5th day of November, A. D. 1887. 

Seal of Circuit Court of the United States, ) 
Southern District of Lowa. j 
H. K. LOVE, Clerk, 
By F. M. HUNTER, Deputy. 
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498 In the Circuit Court of the United States in and for the 
Southern District, Western Division, of Iowa. 


Tre Unirep States Trust Company or New York, Complainant, ) 
! 


v8. 
WasasH, Str. Lours & Pacitric Rattway Company ef al., Re- 
spondents. 


In the matter of the petition of intervention of Thos. McKissock, 
receiver, concerning the assignment of interest in elevators at 
Council Bluffs, Lowa. 


Supplementary Transcript. 


499 Unirep States Trust Company or New York, Com- ) 
plainant, 
v8. 
WasasH, St. Louis & Paciric Rattway Company et al., Re- | 
spondents. 


Now, upon this day, comes the respondent, Wabash, St. Louis & 
Pacific Railway Company, by H. 8S. Priest, Esq., its solicitor, and in 
open court orally prays the allowance of an appeal to the Supreme 
Court of the United States on the part of said respondent from a 
decree of this court entered in this cause on the 6th day of October, 
A. D. 1887, in the matter of the petition of intervention of Thos. 
McKissock, receiver, concerning the assignment of interest in ele- 
vator at Council Bluffs, lowa; which said decree is as follows: 


Unirep States Trust Company OF New York, Com- 
plainant, 
vs. rin Equity. 
W apasu, St. Louis & Pacitric Rartway CoMPAny and | 
Others, Respondents. 


500 This cause coming on to be further heard upon the report 
of F. M. Hunter, Esq., heretofore appointed special commis- 

sioner for the recovery of the interest of the Wabash, St. Louis and 
Pacific Railway Company in the elevator at Council Bluffs, Iowa, 
and the exceptions thereto taken by the respondents; and the same 
having been argued by counsel, it is ordered, adjudged, and de- 
creed— 

Ist. That said exceptions be severally overruled, and that said re- 
port be, and the same is hereby, confirmed. 

2nd. That the mortgage made to the complainant, dated Febru- 
ary 15th, 1879, and nectieeet in this action, attached to all the in- 
terest of the Wabash, St. Louis and Pacific Railway Company in and 
to the Union elevator at Council Bluffs, lowa. 

3rd. That the defendants, Solon Humphreys and Thomas E. 
Tutt, as receivers of the Wabash, St. Louis and Pacific Railway, do 
within ten days after the entry of this decree make, execute, and 
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deliver to Thomas McKissock, as receiver of the Omaha Di- 
501 vision of said Wabash, St. Louis and Pacific railway, the 

petitioner herein, proper assignment of all the interest of said 
Wabash, St. Louis and Pacific Railway Company or of themselves, 
as said receivers, in said Union elevator. 

4th. That upon the receipt of said assignment and the issue to said 
petitioner by the Union Elevator Company of the proper certificate 
of stock, to the amount of $46,666.66, said petitioner do, out of the 
funds in his hands as said receiver, pay to said Union Elevator 
Company the sum of five thousand dollars ($5,000.00). 

5th. That said respondents, Humphreys ard Tutt, out of the 
fundsin their hands as such receivers, pay the costs of this proceed- 
ing, to be taxed therein— 

Defendants and James F. Joy, Thos. H. Hubbard, Edgar T. Welles, 
and O. D. Ashley, the purchasing committee, in open court praying 
and appeal from this decree to the Supreme Court of the United 

States, which is duly allowed— : 
502 The said applicants to file a bond in the sum of one thou- 
sand dollars ($1,000.00), with good and sufficient sureties, con- 
ditioned for the due prosecution of such appeal and the payment of 
all vosts adjudged against them. 


J. M. LOVE, Judge. 


And the court, having heard and considered said application and 
being fully advised in the premises, considers, orders, & adjudges, 
and it is by the court considered, ordered, and adjudged, that said 
application be allowed and appeal granted, the said applicant to 
to filea bond in the sum of five hundred dollars, with good and 
sufficient sureties,conditioned for the due prosecution of such appeal 
and the payment of all cost adjudged against said respondent. 


503 In the Circuit Court of the United States. 
Unitep States Trust Company, Complainant, ) 
| v8. 
THe WasasH, St. Louis & Pactric Rattway Company et al.. { 
Defendants. 


In the matter of the intervention of Thos. McKissock, receiver, 
concerning the interest 1m the elevator at Council Bluffs. 


Know all men by these presents that The Wabash, St. Louis & 
Pacific R’y Co., as principal, & H. 8. Priest, as surety, are held and 
firmly bcund unto Thos. McKissock, receiver, & his successor, in- 
tervenor herein, in the sum of five hundred dollars; to the payment 
of which sum we hereby bind ourselves, our heirs, administrators, 
& successors. 

Signed and sealed by us this 26th day of September, A. D. 1889. 

The condition of this obligation is that whereas the said 
504 intervenor has recovered a judgment herein investing him, 
as receiver, with title to the interest of the Wabash, St. Louis 
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& Pacific R’y Co.in a certain elevator described in the decree herein 
& his costs; and whereas the said Wabash, St. Louis & Pacific R’y 
Co. has according to law been granted an appeal by this court to the 
Supreme Court of the United States in said cause: 

Now, therefore, if the said Wabash, St. Louis & Pacific R’y Com- 
pany shall prosecute its appeal with effect & answer all damages & 
costs if it fails to make its plea good, then this obligation shall be 
null and void; otherwise it shall remain 1n full force and effect. 

WABASH, ST. LOUIS & PACIFIC 


R’Y COMPANY, [ SEAL. | 
By H. S. PRIEST, Agent & Ait’y. 
H. S. PRIEST. [ SEAL. ] 


This is satisfactory to me. 
THEO. SHELDON. 


The above bond approved Sept. 24th, 1889. 
O. P. SHIRAS, Judge. 


Filed Sept. 26, 1889. 
H. K. LOVE, Clerk, 
By F. M. HUNTER, Deputy. 


505  Uwnirep Srates or AMERICA, | = 
Southern District of Lowa, — 


[, H. K. Love, clerk of the circuit court of the United States in 
and for the southern district of lowa, do hereby certify that the 
above and foregoing is a full, true, and correct copy of an order of 
said court entered in the cause therein named, together with an ap- 
peal bond as therein ordered, as full, true, and correct as the same 
appears upon the records of said court and the files of said cause. 

Further certify that it is a complete transcript of all filings and 
orders in connection with the subject-matter therein contained, and 
is certified as a supplementary transcript of said cause, the original 
transcript of which is now on file in the clerk’s office of the United 
States Supreme Court. 

Witness my hand and seal of said circuit court this 7th day of 
October, A. D. 1889. 

( Seal of Cireuit Court of the United States, ) 

l Southern District of Lowa. j 

H. K. LOVE, Clerk, 
By F. M. HUNTER, Deputy. 

Endorsed on cover: S. Jowa C. C. U. S. No. 599. Solon 
Humphreys and Thomas E. Tutt, receivers of the Wabash, St. 
Louis & Pacific Railway Company, and James F. Joy, Thomas H. 
Hubbard, Edgar T. Welles, and 0. D. Ashley, purchasing com- 
mittee, appellants, vs. Thomas McKissock, receiver, &c. Filed No- 
vember 10,1887. 

No. 1403. The Wabash, St. Louis & Pacific Railway Co., appel- 
lant, vs. Thomas McKissock, receiver, &c. Filed October 18, 1889. 


WG, 


Se ih ARN i ig a 


A A tit tl tl A AR: ti Ninny 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 


SoLon HUMPHREYS AND THomas E. Tort, ' 

Receivers of the Wabash, St. Louis & 

Pacific Railway Company, and JamMEs 

F. Joy, Thomas H. Husparp, Epe@ar 

T. WELLES AND O. D. Asatey, Pur- ; No. 296. 
chasing Committee, 

Appellants, 
08. 


Tromas McKussook, Receiver, etc. a 


THe WaBAshH, St. Louts & Pactrico RalIL- 
WAY COMPANY. | 


Appellant, No. 991. 
OSs. | 


Tuomas McKussock, Receiver, ete. 


Appeals from the Circuit Court of the United States for the Southern 
District of lowa. 


Statement and Brief for Appellants, 


WELLS H. BLODGETT, 
Solicitor for Appellants. 
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Supreme Court of the United States. 


OCTOBER ‘TERM, 1890. 


SoLon HUMPHREYS AND THOMAS E. Tort, 
Receivers of the Wabash, St. Louis & 
Pacific Railway Company, and JAmxEs 
F. Joy, Tuomas H. Hupparp, EpGar 
T. WELLEs AND O. D. Asuiey, Pur- 


chasing Committee, 
Appellants, 
v8. 


Tuomas MoKissook, Receiver, etc. 


THE WaBAsH, St. Louis & Paorric RalIt- 


way CoMPANY, 


Appellant, No. 991 
vs. i ES, 


Tuomas McKissook, Receiver, etc. 


STATEMENT. 


This was an intervening petition filed by Thomas 
McKissock, receiver of the property covered by a deed 
of trust, executed on the 15th day of February, 1879, by 
the St. Louis, Kansas City & Northern Railway Com- 
pany (afterwards known as the Wabash, St. Louis & 
Pacific Railway Company) to the United States Trust 
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Company of New York. The property in controversy, 
and which the Court below found was covered by said 
mortgage to the United States Trust Company, is de- 
scribed in the intervening petition as “ the interest of the 
Wabash, St. Louis & Pacific Railway Company in the 
Union Elevator at Council Bluffs,” although it is stipu- 
lated as a fact in the case (page 84 of printed record), 
that otherwise than as a stockholder in the Union Ele- 
vator Company, the Wabash, St. Louis & Pacific Railway 
Company had no interest in said elevator, or the property 
of said Elevator Company. 

The prayer of the intervening petition was, that an 
order be entered directing Solon Humphreys and Thomas 
E. Tutt, receivers of the Wabash, St. Louis & Pacific 
Railway Company, to execute and deliver to McKissock, 
the petitioner, “a proper assignment of the interest of 
said Wabash, St. Louis & Pacific Railway Company, or 
of themselves as such receivers, in said elevator.” 

The intervening petition was filed against Humphreys 
and Tutt, in a suit brought by the United States Trust 
Company to foreclose said mortgage of February 15, 1879. 
It was not filed in the cause wherein Humphreys and 
Tutt were appointed. 

The material facts in the case may be stated, as 
follows : 

First. On the 15th day of February, 1879, the St. 
Louis, Kansas City & Northern Railway Company (a 
corporation organized under the laws of the State of 
Missouri) owned a line of railroad extending in a north- 
easterly direction, from Elm Flats, in Daviess County, 
Missouri, through the counties of Daviess, Gentry, Nod- 
away and Atchison, to the boundary line between the 
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States of Missouri and Iowa. (Page 12 of printed 
record.) 

Second. At the same time the St. Louis, Kansas City 
& Northern Railway Company was lessee, for a term of 
years, of a line of railroad owned by the Council 
Bluffs & St. Louis Railway Company, extending from 
Council Bluffs in a southeasterly direction, through the 
counties of Pottawatomie, Mills, Fremont and Page, toa 
point on said boundary line between Missouri and Iowa, 
at which said railroads were connected. (Page 12 of 
printed record.) 

Third. On the same day (February 15, 1879) the 
St. Louis, Kansas City & Northern Railway Company— 
to secure the payment of a series of two thousand two 
hundred and fifty bonds, for the sum of one thousand 
dollars each—mortgaged and conveyed its leasehold 
estate in the above described railroad in lowa, and its 
title in fee to the above described railroad in Missouri, 
to the United States Trust Company of New York, as 
trustee. The property described in the granting clause 
of the mortgage, made as aforesaid, was as follows: 
“ All and every part and parcel of the continuous line 
of railroad, and all right, title and interest therein, as 
now owned, leased and held by said St. Louis, Kansas 
City & Northern Railway Company, commencing at Elm 
Flats, near Pattonsburg, in the State of Missouri, and 
extending through the counties of Daviess, Gentry, Nod- 
away and Atchison in the State of Missouri,and through 
the counties of Page, Fremont, Mills and Pottawatomie 
in the State of Iowa, to the City of Council Bluf's in 
said State, as said railroad now is, or may hereafter 
be constructed, maintained, operated or acquired, to- 
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gether with all the grounds, side tracks, water tanks, 
engines, cars and other appurtenances thereunto belong- 
ing.” (Page 13 of printed record.) 

Fourth. Afterwards, in November, 1879, the St. 
Louis, Kansas City & Northern Railway Company of 
Missouri was consolidated with the Wabash Railway 
Company of Illinois, Indiana and Ohio, and the corpora- 
tion thus formed took the name of the “ Wabash, St. 


Louis & Pacific Railway Company.” (See petition of the 


United States Trust Company, page 4 of printed record.) 

Fifth. Afterwards, on the 17th day of December; 
1880, Sidney Dillon, A. L. Hopkins, Albert Keep, Hugh 
Riddle and Charles E. Perkins organized, under the laws 
of lowa, a corporation known as the “Union Elevator 
Company.” Its articles of incorporation provided that 
its principal place of business should be at the City of 
Council Bloffs; that its capital stock should be five 
hundred thousand dollars, and that subscriptions to the 
capital stock should be paid in when called for by the 
Board of Directors. (See Articles of Incorporation, page 
86 of printed record.) 

Sizih. The parties who organized the Union Elevator 
Company were Officers of the different lines of railroad 
doing business at Council Bluffs, and immediately after 
its organization the Eievator Company, as party of the 
first part, entered into a written contract with the Union 
Pacific Railway Company as party of the second part ; 
the Wabash, St. Louis & Pacific Railway Company, party 
of the third part; the Chicago, Rock Island & Pacific 
Railway Company, party of the fourth part; the Chicago, 
Burlington & Quincy Railway Company, party of the 
fifth part; the Chicago & Northwestern Railway Com- 
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pany, party of the sizth part; and the Chicago, Milwau- 
kee & St. Paul Railway Company, party of the seventh 
part, in which each of said railroad companies agreed to 
subscribe $100,000 to the capital stock of the Elevator 
Company, and contribute equally thereto, and as an in- 
ducement to such subscription the Elevator Company 
agreed, that in conducting its business it would not dis- 
criminate in favor of or against either of said railroad 
companies, and that it would at all times serve them on 
equal terms. (See Exhibit A, page 85 of printed record.) 

Seventh. The reeord shows (see testimony of Mr. 
Wright, page 77 of printed record) that in 1881, each of 
said railway companies subscribed for an equal amount 
of stock in the Elevator Company, and that in 1881 and 
1882 the elevator was erected at a cost of $280,000, and 
that when completed (page 79) the elevator was leased by 
the Elevator Company to certain parties who had after- 
wards operated it as tenants of the Elevator Company. 
The record also shows (testimony of Mr. How, page 56, 
and of Mr. Wright, pages 79 to 81) that the Wabash, 
St. Louis & Pacific Railway Company had paid the sum of 
$41,666.66 on account of its said subscription, and that 
the Elevator Company had made acall on it fora balance 
of $5,000, which it had failed to pay. The evidence of 
Mr. Wright (pages 82 and 83 of printed record) further 
shows that all the other railway companies had paid 
their subscription in fall and had received certificates 
for their stock in the Elevator Company. 

Eighth. In 1884 the Wabash, St. Louis & Pacific 
Company became insolvent, and on the 29th day of May, 
1884, Solon Humphreys and Thomas E. Tutt were, by the 
Circuit Court of the United States for the Eastern Dis- 
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trict of Missouri, appointed receivers of all its property, 
including said railroad from Elm Flats, Missouri, to 
Council Bluffs, lowa. (See intervening petition, page 44 
printed record.) 

Ninth. Prior to March, 1886, a bill had been filed in 
the Circuit Court of the United States for the Southern 
District of lowa, Western Division, to foreclose the mort- 
gage of February, 1879, covering said line from Elm Flats 
to Council Bluffs, and on the 3d day of March, 1886, the 
Judge of the United States Circuit Court for said South- 
ern District of lowa, made an order in said cause ap- 
pointing Thomas McKissock receiver of “all and singu- 
lar the premises and property described in said mort- 
gage.” (See order, page 29 printed record.) 

Tenth. The record shows (pages 25, 26) that on the 
6th of January, 1886—-a date prior to that on which 
McKissock was appointed receiver—the Circuit Court of 
the United States for the Eastern District of Missouri 
had made an order directing Humphreys and Tutt, re- 
ceivers, to “transfer and surrender to said trustee (the 
United States Trust Company of New York), or to any 
person, or receiver appointed at the instance of the Cir- 
cuit Court of the United States for the Southern District, 
‘Western Division of Iowa, the entire line of railroad de- 
iseribed and known as the ‘Omaha Division’ of the 
Wabash, St. Louis & Pacific Railway Company (mean- 
ing the line extending from Elm Flats, Missouri, to 
Council Bluffs, Iowa), and also all property, real and 
personal, pertaining to said Division then in their pos- 
session and control.” 


THE PLEADINGS. 


On the foregoing facts McKissock filed his intervening 
petition, praying the Court to make an order directing 
Humphreys and Tutt to execute and deliver to hima 
proper assignment of the interest of said Wabash Com- 
pany or of themselves as such receivers, in said elevator, 
and that on payment of the sum of five thousand dollars 
to said Elevator Company, he (McKissock) receive from it 
a proper certificate for said stock in the Elevator Com- 
pany. 

The defendants answered the petition, and thereupon 
an order was made referring the case to a Master. 


PROCEEDINGS BEFORE THE MASTER. 


The cause was referred to F. M. Hunter, Esq., as Spe- 
cial Master, to take testimony and report to the Court 
his findings of both law and fact. The following facts 


were agreed upon. 
STIPULATION. 


1st. It was stipulated (page 84 of printed record) 
that “‘ Exhibit A” (page 85 of printed record) was a true 
copy of an agreement entered into between all the stock- 
holders of the Union’ Elevator Company (being the seve- 
ral railroad companies therein mentioned), preliminary 
to the incorporation of said Elevator Company. 

2d. It was stipulated (same page) that in pursuance 
of said agreement a corporation was organized under the 
laws of Iowa, and that the Wabash, St. Louis & Pacific 
Railway Company subscribed to the stock thereof, and 
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that otherwise than as a stockholder it had no interest in 
the property of said Union Elevator Company. 

3d. It was stipulated that the decree marked “ Ex: 
hibit B ” was a true copy of the decree entered January 
6, 1886, in the Circuit Court of the United States for the 
Eastern District of Missouri; that the interest in the ele- 
vator at Council Bluffs (mentioned in the decree on page 
15 as being subject to the lien of the general mortgage) 
is the same property claimed by the petitioner herein. 

4th. It was stipulated that the deed of trust men- 
tioned and described in the decree foreclosing the Wa- 
bash General Mortgage (on pages 34 and 35 of said de- 
eree) is the same deed of trust sought to be foreclosed in 
this action. 

EVIDENCE. 

James F’. How, witness called by intervenor, testified 
(page 53) that the Wabash Company subscribed for one- 
fifth of the stock in the Elevator Company; that it (the 
Wabash Company) had paid on account of its subscrip- 
tion $41,666.66, and that the Elevator Company had made 
a demand for a balance of $5,000; that the elevator was 
leased by the Elevator Company to certain parties to be 
operated as soon as it was completed, and that since its 
completion the Wabash Company had used it in the 
same manner as other railroad companies; that the ele- 
vator increased the business of the road, and that this 
particular elevator gave the Wabash Company a good 
deal of business it would not otherwise have obtained. 

On cross-examination Mr. How stated (page 68) that 
the $41,666.66 paid by the Wabash Company for the 
elevator stock came out of the general funds in the treas- 
ury of the Wabash Company, and that it was not paid 
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from the proceeds of the bonds issued on the Omaha Di- 
vision; that the Elevator Company obtained the ground, 
built the elevator, and did everything with the under- 
standing that the railway companies would subscribe for 
the stock ; that the elevator was situated (page 69) more 
than half a mile from the Omaha Division and was 
reached by the track of another company, and that the 
elevator in question was of no more advantage to the 
Omaha Division than it was to other parts of the Wa- 
bash system over which the traffic passed. 

Charles Keith, witness introduced by intervenor, 
testified (page 73) that in his opinion an elevator 
was just as much required by a railroad as a freight 
house; that an elevator bears the same relation t6 grain 
that freight houses do to freight. In his opinion grain 
could not be handled in any large quantities at any point 
without an elevator; that the erection of grain elevators 
was a common:and necessary expenditure in order to 
conduct the grain business of a railroad, and that the 
city of Council Bluffs was a grain center. 

John M. Lane testified (page 75) to substantially the 
same facts as Mr. Keith. 

George F. Wright, another witness introduced by in- 
tervenor, testified (page 77) that he knew the Union Ele- 
vator at Council Bluffs; that it was owned by the Union 
Elevator Company of Council Bluffs, a corporation under 
the laws of Iowa; that he was a member of the Board of 
Directors, and Secretary and Treasurer of the Elevator 
Company ; that the capital stock was fixed at five hun- 
dred thousand dollars, and that the stockholders were 
the Union Pacific Railway Company; the Chicago & 
Northwestern Railway Company; the Chicago, Milwan- 
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kee & St. Paul Railway Company; the Wabash, St. Louis 
& Pacific Railway Company; the Chicago, Rock Island 
& Pacific Railway Company, and the Chicago, Burling- 
ton & Quincy Railway Company; that each company 
owned one-sixth of said stock; that the elevator was built 
in 1881 and 1882 at a cost of $280,000 ; that while the cap- 
ital stock of said company was five hundred thousand 
dollars, it was understood that the stock subscriptions 
should not exceed the cost of the elevator; that the stock 
was subscribed for by an agreement in writing, and that 
it was the understanding of the Board of Directors of the 
‘Elevator Company that no stock should be issued until 
the elevator was com pleted, and that then no stock should 
be issued until each stockholder had paid up its share; 
that the Board of Directors at that time consisted of 
Marvin Hughitt, of the C. & N. W. Ry. Co.; T. J. Potter, 
of the C. B. &Q.; R. R. Cable, of the C. R. 1. & P.; J. F. 
Tucker, of the C. M. & St. P.; A. A. Talmage, of the W. 
St. L. & P.; 8S. R. Calaway, of the Union Pacific; Thomas 
L. Kimble, of the C. R. Il. & P. and himself. But he (the 
witness) was not connected in any way with either of the 
railroad companies; that the elevator was operated 
by lessees who had a lease dated in 1885, and which con- 
tinued some four or five years; that from the time of the 
completion of the elevator to the year 1885 there was a 
different lessee; that the first lease was a verbal one made 
with Mr. Kimble, and under it the lessees were to keep 
the building and machinery insured for one hundred 
thousand dollars, pay all taxes against the property, 
complete and perfect a water connection between the 
elevator and Spoon Lake, keep the machinery and ele- 
vator and elevator property in proper repair, and that 
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the matter of paying any additional rental was to be de- 
termined by the amount of business that should be done 
at the elevator; that the terms were left indefinite on ac- 
count of the fact that it was a new enterprise ; that grain 
had not, before the building of this elevator, been brought 
into that channel, and that the lessees claimed that it 
would be impossible to fix any just or fair rental until 
they could ascertain, by actual experience, how much 
grain they could get to come through the elevator, and 
how much business could be done; that the Executive 
Committee thought the arrangement as good as could 
be done under the circumstances; that the rental under 
the present lease (the one made after September, 1885) 
was one dollar per car of grain that goes through the 
elevator, with the guarantee that the number of cars 
shall not be less than five thousand each year, and that 
said rental of five thousand dollars per annum was paid 
quarterly; that at the end of each year there was a set- 
tlement, and if more than five thousand cars had gone 
through, the lessees paid at the rate of one dollar per 
car, the lessees having nothing to do with caring for the 
property, as was stipulated in the other lease. Under 
these two leases the running expenses of the elevator 
had been paid without drawing on the stockholders, but 
there had been no excess and the stockholders had re- 
ceived no dividends on their stock; that the understand- 
ing was for each railway company to subscribe and pay 
for one-sixth of the cost of the elevator, which approxi- 
mated $280,000; that the Wabash had paid all but five 
or ten thousand dollars; that the subscription of the 
Wabash, St Louis & Pacific Railway Company to the 
capital stock was in reality one-sixth of the cost of the 
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elevator ; that its subscription was not fixed in dollars 
and cents; that it was not expected to have any funds of 
the company in excess of the cost of the building; that 
the Wabash Company had paid on account of its sub- 
scription $41,666.66, and that the balance due from said 
company was five thousand dollars; that the object of 
the elevator was to have a place for storing and trans- 
ferring grain, and thereby try to divert the grain to this 
elevator in order that it might be transported to market 
over said different lines of railroad; that it was built to 
increase the business of those railroads; that the land on 
which the elevator stands is owned by the Union Pacific 
Railway Company, and that the Elevator Company has 
a lease of the ground for 99 years, at a nominal rental ; 
that the Elevator Company occupies about five acres, 
and that the building stands on a part of that tract; that 
such tracks and switches as are deemed necessary for 
the use of the elevator have been located and are main- 
tained there by the Elevator Company; that they are so 
arranged that each one of the six companies have ready 
access to the elevator, which (he thought) was in accord- 
ance with the original subscription to the stock; that 
there was an express stipulation in the original agree- 
ment that they were all to be equally interested and 
served without discrimination; that each of said rail- 
reads, excepting the Wabash, had paid in cash the sum 
of $46,666.66, and that a proper certificate of stock had 
been issued to each of them excepting the Wabash, and 
that the certificates run for as many shares of stock, at 
one hundred dollars each, as would amount to the sums 


paid. 
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COMMISSIONER’S REPORT. 


The Special Commissioner, to whom the intervening 
petition was referred to take proofs and report the same, 
together with his findings both of law and fact, to the 
Court, found, briefly stated, the following facts (page 49) : 

First. That on the 15th day of February, 1879, the 
St. Louis, Kansas City & Northern Railway Company 
was the owner of a railroad extending in a northwesterly 
direction from Elm Flats to the boundary line between 
Missouri and Iowa, and also lessee, for a term of years, 
of a line extending from Council Bluffs in the State of 
Iowa, in a southerly direction to a point on said bound- 
ary line where said railroads were connected and which 
two roads formed a continuous line from said Elm Flats, 
Missouri, to Council Bluffs, lowa, known as the “Omaha 
Division” of the Wabash, St. Louis & Pacific Railway; 
that for the purpose of securing certain of its bonds the 
St. Louis, Kansas City & Northern Railway Company, 
on the 15th day of February, 1879, executed to the 
United States Trust Company of New York, a trust deed 
conveying to said Trust Company all of its right, title 
and interest in the above described line of railroad, as 
the same was then or might be thereafter constructed, 
maintained, operated or acquired, “together with all of 
the privileges, rights, franchises, real estate, rights of 
way, depots, depot grounds, side tracks, water tanks, en- 
gines, cars and other appurtenances thereunto belonging.” 

Second. That on the 10th day of November, 1879, 
the St. Louis, Kansas City & Northern Railway Company 
was consolidated with the Wabash Railway Company, 
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thereby forming the ‘Wabash, St. Louis & Pacific Rail- 
way Company.” 

Third. That in 1881, said Wabash, St. Louis & 
Pacific Railway Company (successor to the St. Louis 
Kansas City & Northern Railway Company), together 
with the Union Pacific Railway Company ; the Chicago 
and Northwestern Railway Company ; the Chicago, Mil- 
waukee & St. Paul Railway Company ; the Chicago, Rock 
Island & Pacific Railway Company and the Chicago, 
Burlington & Quincy Railway Company, erected the 
elevator in question in the City of Council Bluffs, Iowa. 

Fourth. That the elevator was constructed and 
owned, in form, by a corporation created under the laws 
of Iowa, known as the “Union Elevator Company;” that 
said Union Elevator Company was organized by said six 
railroad companies, and that each of them owned one- 
sixth of the capital stock thereof. 

Fifth. That the capital stock of said Elevator Com- 
pany was fixed at five hundred thousand dollars, and 
that the elevator was erected at a cost of $280,000. 

Sizth. That the subscriptions to said capital stock 
by said railroad companies was in reality one-sixth of 
$280,000, which was the cost of the elevator, and not one- 
sixth of five hundred thousand dollars, which was its 
authorized capital stock. 

Seventh. He found that the one-sixth interest of the 
Wabash, St. Louis & Pacific Railway Company 
amounted to $46,666.66, and that all but five thousand 
dollars thereof had been paid; that by reason of its 
failure to pay said last mentioned sum the Wabash, 
St. Louis & Pacific Railway Company had received no 
certificate of stock, but that on payment of said amount 


it would be entitled to a certificate of stock, representing 
in amount one-sixth of the capital stock of said Union 
Elevator Company, and representing a like proportion 
of said elevator. 

Eighth. He found the City of Council Bluffs to be 
the terminus of said railroad and a large grain center; 
that said elevator was the only one in said city, and that 
it was immediately connected with the main line of the 
Wabash, St. Louis & Pacific Railway Company.* 

Ninth. He found that the Wabash road shipped 
large quantities of grain ont of Council Bluffs over said 
Omaha Division; that the elevator was erected for the 
sole purpose of storing and handling grain to be trans- 
ported over said six railroads, thereby increasing their 
business, and that the erection of an elevator by the 
Wabash, St. Louis & Pacific Railway Company at Coun- 
cil Bluffs was necessary to the conduct of its business as 
a shipper of grain, and that the handling and shipping 
of grain could not be successfully carried on at Council 
Bluffs without an elevator. 

Tenth. He found that on the 29th day of May, 1884, 
Humphreys and Tutt were, by the Circuit Court of the 
United States for the Eastern District of Missouri, ap- 
pointed receivers of all the property of the Wabash, St. 
Louis & Pacific Railway Company, including said Omaha 
Division. 

Eleventh. He found that the Wabash, St. Louis & 
Pacific Railway Company and Humphreys and Tutt, as 
receivers, had been previously ordered to transfer and 


*There was no evidence to support this fiading of the Master. The 
only evidence offered on the point shows it to be more than half a mile 
from the ‘*Omaha Division.” 
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surrender to Thomas McKissock, receiver, all the prop- 
erty described in cumplainant’s mortgage (the mortgage 
made February 15, 1879, by the St. Louis, Kansas City 
& Northern Railway Company to the United States Trust 
Company), and that said order had not been complied 
with. 

THE COMMISSIONER’S CONCLUSIONS OF Law. 


Upon the foregoing findings of fact the Master sub- 
mitted (page 51) the following as his conclusions of law, 
to wit: “ That said elevator was and is a common appur- 
tenance to said railways, and that the sixth interest 
therein of the Wabash, St. Louis & Pacific Railway 
Company was and is an appurtenance belonging to its 
line of railway, and was and is covered and conveyed by 
complainant’s mortgage, and that it forms a part of the 
mortgage security.” 

And thereupon he recommended the entry of an order 
directing the Wabash, St. Louis & Pacific Railway Com- 
pany and Humphreys and Tutt, receivers, to execute and 
deliver to McKissock, receiver, a proper assignment of 
the interest of the Wabash, St. Louis & Pacific Railway 
Company and of said receivers in said elevator. 

In his report the Special Commissioner nutes the fact 
(page 52), that it is alleged in the intervening petition 
that on January 6, 1886, there was entered in the Circuit 
Court of the United States for the Eastern District of 
Missouri, a decree establishing the lien of the mortgage 
of February 15, 1879, as a first incumbrance upon a one- 
sixth interest in said elevator, which allegation was not 
denied in the answer. 


— 


. 
et ER It soe 


tn 


EXCEPTIONS TO COMMISSIONER’S REPORT. 


To the foregoing report the defendants in due time 
filed the following exceptions : 

ist. For that the Master found that said elevator 
was erected by the several railroads (naming them), 
whereas he should have found that it was erected by a 
corporation styled the “ Union Elevator Company.” 

2d. That the Master found that said elevator was 
immediately connected with the main line of the Wa- 
bash, St. Louis & Pacific Railway, whereas it is not so 
connected. 

3d. That the Commissioner erred in finding that the 
erection and maintenance of an elevator (by the railroad 
companies) was necessary to the proper conduct of their 
business as shippers and handlers of grain. 

4th. That the Master erred in finding the elevator 
was a comion appurtenance to said railroads, and that 
a sixth interest therein was an appurtenance belonging 
to the line covered by complainant's mortgage, and that 
it formed part of the mortgage security. 


FINAL DECREE. 


The Court overruled the exceptions (page 130), and 
thereupon it was ordered, adjudged and decreed as 
follows : 

First. That said report be confirmed. 

Second. That the mortgage made to complainant, 
dated February 15, 1879, and foreclosed in this action, 
attached to all the interest of the Wabash, St. Louis & 


Pacific Railway Company in the Union Elevator at 
Council Bluffs, Iowa. 

Third. That the defendants, Solon Humphreys and 
Thomas E. Tutt, as receivers of the Wabash, St. Louis & 
Pacific Railway Company, should within ten days exe- 
cute and deliver to Thomas McKissock, as receiver of 
the Omaha Division, a proper assignment of all the in- 
terest of said Wabash, St. Louis and Pacific Railway 
Company, or of themselves as receivers, in said Union 
Elevator. 

Fourth. That upon receipt of said assignment and 
the issue to petitioner of a proper certificate of stock in 
said Elevator Company to the amount of $46,666.66, the 
petitioner (McKissock) pay out of any funds in bis 
hands, as receiver, to said Union Elevator Company the 
sum of five thousand dollars. 

Fifth. That said Humphreys and Tutt, out of any 
funds in their hands as such receivers, pay all the costs 
of this proceeding. 

From the foregoing decree appeals were duly prose- 
cuted to this Court. (Printed record pages 131 and 133). 


ASSIGNMENT OF ERRORS. 


ist. The Court erred in holding that the bondholders 
of the Omaha Division had an eguitable interest in the 
elevator property, because it was not shown that they 
had any legal or equitable interest in the money with 
which the elevator was erected. 

2d. The Court erred in holding that the mortgage in 
question was a lien on any interest owned by the Wa- 
bash Company in the elevator, and in directing Hum- 
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phreys and Tutt to assign such interest to McKissock, 
receiver, because the record shows that the Wabash 
Railway Company never had any interest in the eleva- 
tor property. 

3d. The Court erred in confirming the Master’s re- 
port which held as a matter of law that the elevator was 
a common appurtenance to the railroads of the several 
companies owning the elevator stock. 

4th. The Court erred in holding that the elevator 
was a part of the mortgaged railroad, because the uncon- 
tradicted testimony shows, that it was situated on leased 
ground more than half a mile from the terminus of the 
Omaha Division, and only reached over the tracks of 
another company. 

5th. There is no merit in the suggestion, that the 
rights of these parties to the elevator stock were adju- 
dicated in the suit foreclosing the Wabash General 


Mortgage. 
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BRIEF. 


From the statement of the case it will be observed that 
when this controversy arose, Humphreys and Tutt had 
been appointed receivers of all the property of the Wa- 
bash, St. Louis & Pacific Railway Company, by the Cir. 
cuit Court of the United States for the Eastern District 
of Missouri, and that Thomas McKissock had been ap- 
pointed receiver of all and singular the premises and 
property described in the mortgages made to the United 
States Trust Company by the St. Louis, Kansas City & 
Northern Railway Company on February 15, 1879; and 
furthermore, it appears that Humphreys and Tutt had been 
ordered by the Court appointing them, to transfer and 
surrender to McKissock all property, real and personal, 
covered by said mortgage to the United States Trust 
Company. 

Such being the situation, it was asserted by McKis.- 
sock that the mortgage under which he had been ap- 
pointed receiver, included the stock subscribed for and 
held by the Wabash, St. Louis & Pacific Railway Com- 
pany in the Union Elevator Company at Council Bluffs, 
and accordingly he demanded that said stock should be 
transferred to him under said order. Butthe claim made 
by McKissock to the elevator stock was denied by 
Humphreys and Tutt, and in the interest of the general 
creditors of the Wabash Company they refused to trans- 
fer to McKissock said stock, or any interest in the ele- 
vator. 
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The bondholders of the Omaha Division had no equit- 
able interest in the elevator property, because they 
had no legal or equitable interest in the money with 
which the elevator was erected. 


If the bondholders of the Omaha Division had any 
equitable lien on the elevator, or any lien on the stock of 
the Wabash Railroad in the Elevator Company, their 
rights must grow out of some legal or equitable interest 
they had in the money invested in the elevator stock, 
or which was used to build the elevator. If that money 
belonged to the bondholders of that particular division, 
or if it was covered by their mortgage, then a trust might 
exist in their favor, or some equitable rights might have 
sprung up in their behalf. It is clear, however, that the 
bondholders of that particular division had no interest 
in the money that was paid by the Wabash Company 
for the elevator stock, because the evidence shows that 
the money was all taken out of the general funds in the 
treasury of the Wabash Company. 

The only witness who testified on that point was Mr. 
How, and his evidence (page 68) was as follows: 

Ques. From what source did this $41,666.66 come, 
that was paid by the Wabash Company for this stock ? 


Ans. From the treasury of the Wabash Company. 
Ques. From the general funds? Ans. Yes, sir, from 


the general funds. 

Let us suppose that instead of subscribing for the ele- 
vator stock, the Wabash Railway Company had in 1881 
and 1882 purchased United States securities, or real estate 
in St. Louis, with money taken out of its general treasury, 
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would the bondholders of the Omaha Division have had, 
by virtue of their mortgage, an equitable lien upon the 
real estate or securities so purchased? On what legal or 
equitable principle can it be said that their rights in 
such property would be superior to the rights of the gen- 
eral creditors of the insolvent railway corporation ? 

This is not a contest in which a debtor is seeking to 
place his property beyond the reach of his creditors. It 
is a contest in which the receivers, as representatives of 
all the creditors of the Wabash Company, deny the right 
of a certain class of secured creditors to take property 
not pledged to them. In the property not covered by 
specific mortgages, all general creditors have the same 
right, and as to them equality is equity. It must be re- 
membered that the holders of these particular bonds do 
not constitute all the creditors of the Wabash Company. 
They constitute only one class or set of its creditors, and 
in this contest they are only entitled to what is covered 
by their mortgage. 

The sole object of this proceeding is to ascertain what 
property is covered by the mortgage in question, for as 
to all else, they only rank as common creditors. There 
is nothing in the petition, the evidence, or Master’s report 
which is even suggestive of fraud, and there is therefore 
no reason why this transaction with the Elevator Com- 
pany should be regarded with suspicion, or construed 
differently by the Court from what it was construed by 
the parties. That it Was the intention of the railroad 
companies to organize a corporation in which they were 
to be interested only as stockholders, is beyond ques- 
tion. Their purpose was lawful, and as to the Wabash 
Company it is shown by the evidence that the grain 


gathered at the elevator was sent out over all the lines 
of its system. The elevator was not local to that par- 
ticular division, and hence there seems to be no equitable 
reason why this stock should be given to the holders of 
these bonds, unless it can be shown that the stock 
comes within the letter of their mortgage. 

It was alleged in the petition (page 43 of record) that 
the Wabash Company paid for the elevator stock out of 
JSunds realized from the sale of the Omaha Division 
bonds, but no proof was offered in support of tiat aver- 
ment, while, on the contrary, Mr. How, a witness called 
by intervenor, testified (page 69) that none of the money 
realized from the sale of the Omaha Division bonds was 
applied in that direction; and that, in fact, not enough 
was realized from the sale of those bonds to build the 
road. 

But even if the elevator stock had been purchased out 
of funds realized from the sale of Omaha Division bonds, 
that fact would not have created any trust in their be-— 
half, or given them an equitable interest in the stock so 
purchased. The money realized from the sale of the 
bonds belonged to the railway company, and property 
purchased with that money was not impressed with any 
trust. 

In Van Weel vs. Winston (115 U. 8. 228), it was 
charged by bondholders, that Mr. Winston, one of the 
trustees in a railroad mortgage, had converted moneys 
realized from the sale of certain bonds issued by the 
railroad company to his own use, and in disposing of 
the contention that bondholders had an interest in the 
disposition to be made of moneys received upon the sale 
of such securities, the Court said: 


co 


“The answer to this is, that Mr. Winston came under 
no obligation to see to the application of this money as 
the bondholders might think it ought to be applied. 
They had bought their bonds, paid their money, and re- 
ceived their security. The money so diverted was the 
money of the Southwestern Company, and not their 
money. , 

“ The wrong done by Winston in that matter, if wrong 
there was, was done to that company, and not to the 
bondholders. They had provided their own means of in- 
suring the building of this branch road, by disbursing 
the money through the Rock Island Company, and it was 
successful. The road was built. There was no privity 
between Mr. Winston and these bondholders as to his 
use of money which they had loaned to the company, 
which was no longer their money. The error which per- 
vades the bill throughout is to treat this corporation, to 
which the bondholders loaned their money, as if it had 
no existence, as if they had loaned it to Mr. Winston 
and held his personal obligation that it should all be 
honestly applied, and be responsible for the repayment 
of the loan. If Mr. Winston cheated this company out 
of its money, the right to redress for that wrong is in the 
company or in its stockholders.” 
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The Court erred in holding that the mortgage in question 
was a.lien on an interest owned by the Wabash Com- 
pany in the elevator, and in directing Humphreys 
and Tutt to assign such interest to Mc Kissock, re- 
ceiver, because the record shows that the Wabash 
Railway Company had no interest in the elevator 
property. 

It was shown by the proofs, it was found by the 

Master, and it was stipulated by the parties as a fact in 
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the case, that the Wabash, St. Louis & Pacifie Railway 
Company had no interest in the elevator property other- 
wise than as a stockholder in the Union Elevator Com- 
pany. 

It was also shown by the proof and found as a fact 
by the Master, that the elevator was erected and owned 
by the Union Elevator Company, a corporation formed 
under the laws of lowa. The appellants therefore con- 
tend, that there never was a time when a deed or mort- 
gage executed by the Wabash Company as grantor, 
even if it had specifically described the elevator, would 
have passed any interest in it, or have cast a cloud upon 
the title of the Elevator Company to its property. One 
cannot grant what he hath not, and therefore it is diffi- 
cult to see how these parties can hope to maintain their 
claim to property owned by the Elevator Company 
through a mortgage made by the railroad company. 

This case has proceeded from the outset upon the 
assumption that the several stockholders in the Elevator 
Company owned the elevator; or, in other words, the 
idea has been that the companies owning the stock were 
tenants in common of the elevator property. But ap- 
pellants have contended, and they still contend, that as 
stockholders in the Elevator Company the railway com- 
panies had no legal interest in the elevator which they 
could transfer by deed or mortgage. Stockholders may 
transfer or pledge their stock, but as stockholders they 
cannot pledge or transfer the corporate property. There- 
fore, a deed or mortgage executed by all the stock- 
holders of a company would not operate as a transfer of 
any interest in the corporate estate. 

If that proposition be true, then it is clear that these 
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bondholders can claim no interest in the elevator under 
their mortgage, because their mortgage was executed by 
one who was only a stockholder in the corporation that 
owned the elevator property. 

The case of the Pullman Car Co. vs. Missouri Pa- Ry 
cific Co. (115 U. 8. 587) is one which illustrates the prin- 
ciple for which we contend. In that case there was a 
contract under which the Pullman Company was auth- 
orized to run its cars over all lines which the Missouri 
Pacific Company then controlled or might thereafter con- 
trol by ownership, lease or otherwise. 

The Missouri Pacific Company afterwards acquired a 
large majority of the stock of the St. Louis, Lron Moun- 
tain & Southern Railway Company, and as a stockholder 
it had control of the Iron Mountain Railroad, and the 
Pullman Company thereupon claimed the right to run its a 
cars over that line. In discussing the relationship which 
existed between the two, by reason of one company 
owning the stock of the other, the Court said: 

“The Missouri Pacific Company has bought the stock 
of the St. Louis, Iron Mountain & Southern Company, 
and has effected a satisfactory election of directors, but 
this is all. It has all the advantages of a control of the 
road, but that is not in law the control] itself. Practi- 
cally it may control the company, but the company alone 
controls its road. Ina sense, the stockholders of a cor- - 
poration owns its property, but they are not the man- - 
agers of its business or in the immediate control of its | 
affairs. Ordinarily they elect the governing body of the | 
corporation, and that body controls its property. Such 
is the case here. The Missouri Pacific Company owns 
enough of the stock of the St. Louis, Iron Mountain & 

Southern to control the election of directors, and this it 
has done. The directors now control the road through 
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their own agents and executive officers, and these agents 
and officers are in no way under the direction of the Mis- 
souri Pacific Company. If they or the directors act 
contrary to the wishes of the Missouri Pacific Company, 
that company has no power to prevent it, except by the 
election, at the proper time and in the proper way, of 
other directors, or by some judicial proceeding for the 
protection of its interest as a stockholder. Its rights 
and its powers are those of a stockholder only. It is 
not the corporation, in the sense of that term as applied 
to the management of the corporate business or the con- 
trol of the corporate property.” 


The relations which stockholders occupy towards cor- 
porate rights and property in matters of this kind was 
defined by Chief Justice Shaw in Smith vs. Hurd (12th 
Met. 385), as follows: 


“The individual members of a corporation, whether 
they should all join, or each act severally, have no right 
or power to intermeddle with the property or concerns of 
the bank, or call any officer, agent or servant to account, 
or discharge them from any liability. Should all the 
stockholders join in a power of attorney to any one, he 
could not take possession of any real or personal estate, 
any security or chose in action; could not collect a debt, 
or discharge a claim, or release damage arising from any 
default; simply because they are not the legal owners 
of the property, and damage done to such property is 


not an injury tothem. Their rights and their powers 
are limited and well defined. They are members of an 
organized body, and exercise such powers as the organi- 
zation of the institution gives them. Stockholders in 
banks have a separate right to dividends, when declared, 
and to a distributive share of the capital stock, if any re- 
mains when the charter of the bank is at an end, and its 
debts paid.” See also: 

Plimpton vs. Bigelow, 93 N. Y. 592. 

Burrill vs. Bushwick R. R. Co., 75 N. Y.211. 

Field vs Pierce, 102 Mass. 261. 
Fisher vs, £ssex Bank, 5 Gray, 373. 


Ki. 


The Court erred in confirming the Master’s report, which 
held as a matter of law that the elevator was a com- 
mon appurtenance to the railroads of the several 
companies owning the elevator stock. 


If the Wabash Company had no interest in the ele- 
vator property, excepting as a stockholder in the Eleva- 
tor Company, then the decree was clearly erroneous, un- 
less it can be said that a certificate of stock in a collat- 
eral corporation ts an appurtenance to a railroad. If 
stock in an elevator can be considered as an appurten- 
ance toa railroad, then the same rule would apply to 
stock in a bank or stock in any other corporation with 
which the railroad company might do business. 

But if it were conceded that these shares of stock 
were appurtenant to the railroad, then why were they 
not appurtenant to all the railroads of the Wabash 
Company? On what principle can it be said that the 
sbares were appurtenant to the particular division on 
which this mortgage rested? But it cannot be necessary 
to pursue this inquiry further in order to show that these 
shares of stock did not pass to this trustee as an appur- 
tenance to the mortgaged railroad. 

But let it be assumed that the Wabash Company 
had some legal interest in the elevator property (aside 
from its stock) which it could mortgage or sell, then 
the question is, as to whether, on the facts in this case, 
such interest passed to this trustee as an appurten- 
ance to this line. We concede that the mortgage in 
question covered the railroad to Council Bluffs and its 


appurtenances, but the record shows that the elevatoris 
located half a mile or more beyond the terminus of the 
railroad at Council Bluffs, and that it is located on a lot 
that can only be reached over the tracks of another com- 
pany. .On those facts it seems clear that even if the 
railway company had an interest in the elevator aside 
from its interest as a stockholder, that such interest did 
not pass, because lands cannot be appurtenant to other 
lands. 

In Woodhull vs Rosenthal (61 N. Y. 390), the Court 
said : 

“ A thing ‘appurtenant’ is defined to be a thing used 
with and related or dependent upon another thing more 
worthy, and agreeing in its nature and quality with the 
thing whereunto it is appendant or appurtenant. It re- 
sults from this definition that land can never be appur- 
tenant to other land, or pass with it as belonging to it. 
All that can be reasonably claimed is, that the word ‘ap- 
purtenance’ will carry with it easements and servitudes 
used and enjoyed with the lands for whose benefit they 
were created. Even an easement will not pass, unless it 
is necessary to the enjoyment of the thing granted.” 


Washburn on Real Property, 667, Sec. 32. 
Bouvier L. Dict. yol. 1, page 136. 
Bank of Tennessee, 104 U.S. 493. 


The authorities on this question are collected in 
Jones on R. R. Securities, Sec. 104, where it is said, that 
under a mortgage conveying arailroad with its corporate 
privileges and appurtenances, only such property passes 
as is directly appurtenant to the road and is indispens- 
ably necessary to the enjoyment of its franchises. 

In this case the Wabash Company only used the ele- 
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vator as it would use any other public or private ware- 
house or factory reached by its side tracks or switches. 
It sent its cars to the elevator for freight, and that is the 
only use that was made ofit. The railroad company 
had no control over the elevator. The evidence shows, 
the elevator property was from the time ofits completion 
in the possession of and managed by parties who held 
under a lease from the Elevator Company. On that 
point Mr. Wright, a witness examined by intervenor, 
testified (page 79 of record) as follows: 

Ques. How are the expenses of the elevator paid? 
Ans. The elevator is now operated by lessees, who have 


a lease continuing some four years yet before its ex- 
piration. 

Ques. When was that lease entered into? Ans. It 
was entered into a year ago last September I think; 
about September Ist, 1885, is my recollection. 

Ques. Was it leased between the time of its building 
and the time of entering into of the lease you have just 
named? Ans. Yes; there was a different lessee operated 
it from the time of its completion up to Sept. 1st, 1885. 

The foregoing testimony shows very clearly that the 
elevator was at all times under an independent manage- 
ment, as well as an independent ownership, and that it 
was only used by the railroad companies as they would 
use any other warehouse or factory to which they sent 
their cars for freight; and hence the elevator was not in 
any legal sense appurtenant to the several lines of rail- 
road, and the decree affirming the report of the Master 


on that point was clearly erroneous. 
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LV. 

The elevator was no part of the railroad, because the un- 
contradicted testimony shows, that it was situated 
on leased ground more than half a mile from the 
terminus of the Omaha Division, and only reached 
by passing over the tracks of another company. 


If the elevator had been erected by the Wabash 
Company on the right of way of the Omaha Division 
(such right of way being covered by the mortgage), then 
it might be contended with great force that it belonged 
to that division, either as an appurtenance or as a part 
of the property mortgaged. But such is not this case. 
It is true that the Master found, without a single syllable 
of testimony in the record to sustain his finding, that the 
elevator in question was immediately connected with the 
main line of the Wabash, St. Louis & Pacific Railway. 
To that finding the appellants excepted, and the uncon- 
tradicted testimony in the case shows, that instead of 
being immediately connected with said main line, the 
elevator was actually situated more than half a mile 
away, on ground owned by the Union Pacific Railway 
Company and leased for ninety-nine years to the Union 
Elevator Company (not to the Wabash Railway Com- 
pany), and that the elevator is only reached by passing 
over the tracks of another company. 

On those points the only testimony found in the 
record is that given by Mr. How and Mr. Wright. Mr. 
How states (page 69) as follows: 


Ques. How far from the terminus at Council Bluffs of 
the Omaha Division is this elevator located? Ans. Some 
little distance. I cannot give the exact distance. I can 


| — 32 — 


furnish the necessary distance if you want it. I will at- 
tach it to my deposition, as a part of my answer. It is 
more than half a mile from the Omaha Division, and is 
reached by the track of another road. 


And the testimony of Mr. Wright on that point (page 
82) is as follows: 


Ques. Who owns the land on which the building 
stands? Ans. The Union Pacific Railway Company. 

Ques. What interest in it had the Elevator Company / 
Ans. It had a lease I think for 99 years, at a nominal 
— = * * 

Ques. About how much land is there so occupied by 
the Elevator Company, do you know? Ans. My impres- 
sion is, there is about five acres. 

Ques. ‘The building stands on some part of that? 
Ans. Yes. 


Ques. What facilities has the Elevator Company af- 
forded the other railroads for the use of the elevator, by 
way of trackage or otherwise / Ans. Tracks and switches, 

such as are deemed necessary for the use of the elevator, 
have been located and are maintained there. 

Ques. By the Elevator Company? Ans. Yes. 

This testimony shows that the Elevator Company is 
an independent corporation which owns and maintains 
an elevator with tracks and other facilities for the ac- 
commodation of all railroads; this independent cor- 
poration has, under the law of its creation, certain public 
duties to discharge, wholly differing in kind from those 
imposed upon a railroad company, and yet it was found 
and decreed by the Court below that the property of that 
corporation passed as a security for the bonds of the 
railroad company, not under a mortgage executed by 
the corporation owning the elevator, but under a mort- 
gage executed by the Wabash Railroad Company, and 
it is to reverse that decree that this appeal is prosecuted. 
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V. 


There is no merit in the suggestion, that the rights of 
these parties to the elevator stock were adjudicated 
in the suit foreclosing the Wabash General Mortgage. 


The decree foreclosing the General Mortgage was 
the foreclosure of a junior mortgage, subject to the lien 
of certain senior mortgages, but there was no attempt 
to settle in that decree the rights of any senior or divi- 
sional mortgagee. It is not averred in the petition that 
any of the parties to this suit were parties to the decree 
foreclosing the General Mortgage, and hence what was 
stated in the petition, with respect to that decree, was 
wholly immaterial and needed no denial. 

But when we go to the decree itself we find nothing 
to justify the averment, that it was in that case ad- 
judicated that a one-sixth interest in said elevator was 
subject to the lien of said General Mortgage, but subject 
nevertheless to the prior lien of the mortgage of Feb- 
ruary 15, 1879, to the United States Trust Company. It 
is true that in the decree foreclosing the General Mort- 
gage (page 98 printed record), we find the Wabash Gen- 
eral Mortgage declared to be a lien on the interest of 
the Wabash Company in the elevator at Council Bluffs, 
and that interest was ordered sold, together with all the 
other property covered by said General Mortgage, with- 
out affecting the lien of some thirty other contracts, 
leases and senior divisional mortgages, but there was 
no attempt to adjudicate concerning the specific prop- 
erty covered by any one of the senior divisional mort- 
gages there mentioned. 


a Re 


The sole object of the decree foreclosing the General 
Mortgage was to have a sale of the property covered 
by that mortgage without in any manner affecting the 
rights of other mortgage creditors. On that point the 
language of the decree foreclosing the General Mort- 


gage (page 104) is as follows: 


“It is further ordered and adjudged that this decree, 
or any sale made thereunder, shall not in any way prej- 
udice or affect the rights of parties to, or persons inter- 
ested in certain mortgages, deeds of trust, leases and con- 
tracts hereinafter set forth, but all the rights of such 
persons and parties are hereby reserved to them. The 
deeds of trust, mortgages, leases and contracts, in regard 
to which such reservation is made, are as follows.” 


That recital in the decree is followed by a long list 
of mortgages, leases and contracts, and among them, on 
page 108, there is found a reference to this mortgage of 
February 15, 1879. 

Certainly there is nothing in that decree to justify 
a contention that the rights of these parties to this prop- 
erty was there adjudicated. For the errors complained 
of the decree of the Circuit Court ought to be reversed 
with costs. 

WELLS H. BLODGETT, 
Solicitor for Appellants. 
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BRIEF AND ARGUMENT FOR THE 
APPELLEE. 


Statement. 


These are separate appeals from a decree of the Circuit 
Court of the United States for the Southern District of Iowa, 


Y 
Western Division, entered October 6th, 1887, in the fore- 
closure action of the United States Trust Company of New 
York, against the Wabash, St. Louis and Pacific Railway Com- 
pany and others, upon the intervention of Thomas McKissock, 
the receiver of the mortgaged premises, previously appointed 
in that suit. 

The petition of intervention was filed October 11th, 1886, 
for the recovery of the one-sixth interest of the Wabash com- 
pany in a grain elevator at Council Bluffs, lowa, upon the 
ground that it was a part of the mortgaged property com- 
mitted to the petitioner's custody (Rec., p. 43). 

-On February 15, 1879, the St. Louis, Kansas City and 
Northern Railway Company, to secure its Omaha Division 
bonds, to the amount of $2,350,000, executed to the United 
States Trust Company of New York, as trustee for the holders 
of those bonds, a mortgage covering its line of railway extending 
from Council Bluffs, iowa, 145 miles, in a southwesterly direc- 
tion, to Pattonsburg, Missouri. This property was known as 
the Council Bluffs and St. Louis Railway, and subsequentiy 
as the “ Omaha Division” of the Wabash, St. Louis and Pacific 
Railway. The mortgage conveyed to the Trust Company “ its 
‘“‘ successor, successors and assigns in this trust forever, all and 
‘every part and parcel of the continuous line of railroad 
‘“‘ aforesaid, and all right, title and interest therein as now 
“ owned, leased and held by the said St. Louis, Kansas City 
“and Northern Railway Company, commencing at said Elm 
‘“ Flats, near Pattonsburg, in the State of Missouri, and extend- 
“ing through the Counties of Daviess, Gentry, Nodaway and 
“ Atchison, in said State of Missouri, and through the Counties 
“of Page, Fremont, Mills and Pottawattamie, in the State of 
** Towa, to the City of Council Bluffs, in said State, as said rail- 
“road now is, or may be hereafter, constructed, maintained, 
“ operated or acquired, together with all the privileges, rights, 
“ franchises, real estate, right of way, depots, depot grounds, 
“ side-tracks, water tanks, engines, cars and other appurte- 
““ nances thereunto belonging ” (Rec., p. 13). 

November 10, 1879, the mortgagor consolidated with the 


* 
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Wabash Railway Company under the laws of the State of Mis- 
sourl, and was thereafter known as the Wabash, St. Louis and 
Pacific Railway Company. By the express terms of the con- 
solidation, the new company entered upon the possession of all 
the property, and assumed all the liabilities and obligations of 
both the companies thus consolidated, including these Omaha 
Division bonds (Ree., p. 34). 

In the year 1881, there were six trunk lines of railway 
centering in the City of Council Bluffs ; the Wabash, St. Louis 
and Pacific Railway Company, the Union Pacific Railway Com- 
pany, the Chicago and Northwestern Railway Company, the 
Chicago, Milwaukee and St. Paul Railway Company, the 
Chicago, Rock Island and Pacific Railway Company, and the 
Chicago, Burlington and Quincy Railroad Company. All were 
carriers of grain in large quantities. Although Council Bluffs 
was the terminus of these and other roads, and was a grain 
centre, it then had no elevator. For the purpose of erecting 
and operating at that point a grain elevator which should be 
sufficiently large to meet the traffic wants of all of these lines, 
the six companies entered into an agreement, whereby an elevator 
was to be built and operated at their joint expense (Rec., p. 78). 
In order to carry the agreement into effect, a corporation 
known as the Union Elevator Company was at the same time 
organized under the general law of Lowa (Rec., p. 86). Its 
capital stock of $500,000 was subscribed for in equal amounts 
by the six railway companies. A tract of five acres of land was 
secured from the Union Pacific Railway on a ninety-nine years 
lease, at a nominal rental, and an elevator built thereon at a 
cost of $280,000 (Ree., pp. 77, 78). Soon after its completion, 
the elevator was leased from year to year to individuals, no 
rental being reserved, but the lessee being allowed to charge 
against each shipment of grain passing through the elevator a 
small sum, sufficient only to pay the expenses of operation 
(Rec., p. 79). The sole purposes for which the elevator 
was erected, and the sole purposes to which it has 
ever been used, are the storage and handling of grain shipped 
over the lines, and in the possession of, some one of the six 


railway companies. In every material respect the Union ele- 
vator is; and always has been, a mere freight depot for ‘grain, 
and operated in every essential respect as other depots are 
operated, when owned and used in common by two or more 
railway companies. No rentals have been reserved under any 
of the leases of the elevator, and no dividends have been de- 
clared, or are expected to be declared, upon the stock (Rec., p. 
80). Each of the railway companies bound itself only to con- 
tribute its equal share of the original cost of building, and ite 
equal share thereafter of any deficit in operating expenses. 

The erection of this elevator was warranted by the grain 
traffic over the six roads. The transportation of grain over the 
Wabash Jine and other roads was very largely increased thereby. 
The elevator, ever since its erection, has been indispensable to 
the Wabash company in the transportation of grain over its 
lines, and to that extent the elevator has added to the value of 
the Omaha Division. The shipments of grain through this ele- 
vator have, since its erection, constituted a very large part of 
the business of the division, and if deprived of the use of the 
elevator, this grain traffic would practically cease (Rec., p. 64). 

The written agreement under which the six companies sub- 
scribed to the stock of the elevator company, is, omitting the 
formal parts, as follows : 

‘“ Witnesseth that, whereas, the parties of the second, third, 
“ fourth, fifth, sixth and seventh parts” (the said six railroad 
companies) “ have severally agreed to contribute equally to the 
* capital stock of the party of the first part” (the Union Ele- 
vator Company), “ and have each subscribed $100,000 thereto, 
“to be paid equally in installments as called for.” 

* Now, as part of the consideration and inducement to such 
“ subscriptions, it is agreed by the party of the first part, sever- 
“ally to and with each of the parties of the second, third, fourth, 
“ fifth, sixth and seventh parts, that the said party of the first 
‘* part will not, in the conduct of its business, at any time dis- 
“ criminate in favor of or against either of the said parties of 
“ the second, third, fourth, fifth, sixth and seventh parts in any 
“respect whatsoever ; and the party of the first part further 


.“ agrees severally with each of the said other parties hereto, 
“ that it will at all times do elevator service for each of said 
“companies on equal terms and conditions, affording, to the 
* full extent of its capacity, to each and all, equal advantages 
* and facilities ” (Ree., p. 85). 

Under the foregoing contract, the Wabash company paid to 
the elevator company as its share of the cost of erecting and 
maintaining the elevator, all assessments upon its subscription, 
amounting to the sum of $41,666.66. After the appointment 
of the Wabash receivers, an additional assessment of $5,000 
was levied. Each of the six companies paid this last assess- 
ment, except the Wabash company, which, together with its re- 
ceivers, defaulted. By reason of such default, no certificate of 
stock of the elevator company was issued to the Wabash com- 
pany or its receivers (Rec., p. 81). 

The elevator was so used by the Wabash company, in com- 
mon with the other five railway companies, until May 29, 1884, 
when in a suit in the Cireuit Court of the United States for the 
Kastern District of Missouri, for the foreclosure of the “ general 
mortgage ” (a mortgage subsequent in point of time and equity 
to that of the Omaha Division), Solon Humphreys and Thomas 
kK. Tutt, appellants herein, were appointed receivers, and en- 
tered into possession of all the property of the Wabash, St. 
Louis and Pacific Railway Company, including the Omaha Di- 
vision, and its interest in the elevator in question. As such 
receivers, they used the elevator in the same manner and for the 
same railroad purposes as it has been used by the Wabash com- 
pany and received therefrom like benefits. 

On March 1, 1886, Thomas McKissock, the appellee, was 
appointed receixer of all the property described in the mortgage 
to the United States Trust Company, and by the same order, 
the appellants Solon Humphreys and Thomas E. Tutt, re- 
ceivers as aforesaid, were ordered to surrender to the appellee 
all of such property. These appellants, however, having re- 
fused to assign their interest in the elevator, claiming that it 
was not conveyed by the mortgage to that Trust Company, an 
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intervening petition was filed by receiver McKissock to compel 
such transfer (Rec., pp. 43, 48). 

Prior to the filing of this petition, the receiver tendered to 
the Union Elevator Company, the sum of $5,000, being the 
amount of the unpaid assessment upon the subscription of the 
Wabash company, and requested the elevator company to issue 
to him a certificate of stock or ownership in the said elevator 
similar to the certificates heretofore issued to each of the other 
five railway companies ; but the elevator company refused to 
do so until the petitioner obtained a proper assignment of their 
interest from the Wabash receivers (Rec., p. 81). 

The Special Commissioner to whom the petition was re- 
ferred, in his report found the facts involved to be substantially 
as set forth above, and further that the right, title and interest 
of the Wabash company in the elevator was subject to the lien 
of the Omaha Division mortgage, and that the Wabash re- 
ceivers should be ordered to execute and deliver to the peti- 
tioning receiver, a proper assignment of their interest and the 
interest of the Wabash company in this elevator. 

The cause was argued before Judges Love and Suiras, upon 
exceptions filed by the appellants to the Special Commis- 
sioner’s report, at the March Term, 1887. These éxceptions were 
overruled, and the decree upon which the present appeal is 
based, was entered, October 6th, 1887. 


FIRST POINT. 


Grain elevators of the kind involved in this 
controversy, are legitimate railway purposes. 


I. That the acquisition and use of grain elevators by rail- 
way companies for storing and handling grain to be carried 
over their lines, are within the corporate powers of such com- 
panies, recent decisions leave no room for doubt. 
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In the language of ALLEN, J., in N. Y. & H. R. R. Co. vs. 
Kip et a/., 46 N. Y., 552: “ Passenger «lepots, convenient and 
** proper places for the storing and keeping cars and locomotives 
when not in use, proper, secure and convenient places, 
“ having reference to the public interests to be subserved, for 
“the receipt and delivery of freight, and for the safe and 
“ secure keeping of property between the time of its receipt 
** and dispatch, or after its arrival and discharge, and before 
‘its removal Dy the owner or consignee, are among the ac- 
“ knowledged necessities for the running and operating the 


* 
* 


railroad, to the proper prosecution of the business in the 


*. 
- 


interests of the public. They may be regarded as indispensa- 
“ ble to the accomplishment of the general purposes of the 
“ corporation and the design of the legislative grant.” 
Or as it is expressed by Mr. Morawetz in his text-book on 
the subject : 
“ Railroad companies have implied authority to build docks, 
“ elevators, and warehouses for the storage of property trans- 
“ ported or to be transported on their roads.” 
The Law of Private Corporations (2d Ed.), See. 
368, and cases cited. 
Ilinois Central Railroad Company vs. Wathen, 1/ 
Brad., 582. 
1 Wood on Railroads, 479. 


The application of this principle has been unvarying. 

(a) It sanctions the exercise of the right of eminent domain 
for the acquisition of land for elevators. 

In considering such an application, the Court of Appeals of 
New York said: 

“A careful examination of the various objections urged by 
“ the appellants leads to the conclusion that the objects for 
“ which the petitioners seek to acquire the land in question, 
‘are entirely proper and lawful, and within the scope of the 
‘‘ grant of power which authorizes the taking of land for rail- 
“road purposes. The only limit to the power in such cases is 
“the reasonable necessity of the corporation in the discharge of 
“its duty to the public. This necessity includes the acqui- 
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“ sition of land and accommodations for all depots and build- 
‘ings, convenient and proper for the storing and keeping of 
“its cars and locomotives when not used ; for the receipt, de- 
“ livery, storing and safe keeping of freight and property, as 
“well as such facilities as are usually required in operating 
“the road; the successful prosecution of its business; the 


“‘ general purposes of the corporation, and the design in con- 


“ templation by the legislative grant.” 
Matter of New York Central and Hudson River 
Railroad Company, 77 N. Y., 248, 263. 


A similar conclusion was reached in the earlier case, en- 
titled Jn ve New York Central and Hudson River Railroad 
Company vs. Metropolitan Gas Light Company, 63 N. Y., 323; 
while in the Matter of the Staten Island Rapid Transit Rail- 
road Company, 103 N. Y., 251, 258, the right to condemn for 
prospective as well as for present uses was upheld, provided 
the necessity of such uses in the immediate future, was estab- 
lished beyond a reasonable doubt. 

As expressed by the Supreme Court of Mississippi, the 
only limitation is that “the future acquisitions be such as 
“ belong naturally to the business of constructing and main- 
“ taining the road, and to its primary end as a common carrier 
‘ of passengers and freight.” 

Mississippi Valley Railroad Company vs. Chicago, 
&ec., Railroad Company. 
2 Am. & Eng. R. R. Cases, 414, s. c., 58 Miss., 846. 

(6) It exempts the elevators themselves and the land upon 
which they are built from taxation. 

The Supreme Court of New Jersey justified such a conclu- 
sion in the following language : 

“Tt appears in the evidence that the elevator is used for 
“ transhipping grain and relieving cars of their lading. The 
‘‘ elevator does by machinery what was before done by hand, 
“and appears to be one of the necessary terminal facilities of 
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“a railroad engaged in the transportation of large quantities of 
“grain” (VAN SYCKEL, J.). 
The State, The Pennsylvania Railroad Company, 
Prosecutor, vs. The Mayor and Aldermen of 
Jersey City, 49 N. J. Law, 540. 


And the Supreme Court of Illinois, in reaching a different 
result by the same reasoning, said : 
‘“ Tf the elevator was used exclusively by the company in 


“ receiving grain for shipment, or for storing it after ship- 


“ment, without any additional charge therefor, except where 
“the owner neglected to take it away within a reasonable 
“time after its arrival, the property would then be clearly 


- exempt from taxation: but such is not the case.” 
People ex vel... &c.. vs. Illinois Central R. R. Co. 
24 Am. & Eng. R. R. Cases, 494, s. c., 119 DL., 137. 


it is true that a stricter interpretation of statutes of ex- 
emption from taxation has prevailed in Pennsylvania, based 
upon the supposed distinction between property which enters 
into the physical construction of a railway, and that which 
is used only as a means, though necessary, for carrymg on its 
business. This distinction, however, seems hardly to have 
the substance to commend itself to our practical judgment. 

All of these decisions, it will be observed, recognize the 
principle that statutes delegating the right of eminent domain 
to railroad and other corporations for public use, being in 
derogation of common right, as well as statutes exempting 
favored classes of property from taxation, are not to be ex- 
tended by implication, beyond their strict terms. 

On the other hand, as regards eminent domain, the {act 
must not be overlooked that this delegated power is far from 
commensurate with the corporation’s right of taking property 
by purchase. As a purchaser, a railway company may acquire 
land for many purposes not within the scope of condemna- 
tion proceedings, such for example, as for detached ticket 
offices, employees’ dwellings and car manufacturing shops. 
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II. Regarding the present case in the light of these ad- 
judications, it would seem to be a necessary sequence 
that the interest of the Wabash Railway Company in the 
Union Elevator was acquired and used for railroad purposes. 
It is not disputed that the elevator in question was erected, 
and has ever since been exclusively used by its owners, the 
six railway companies and their successors, for the sole 
purpose of storing and transhipping grain carried over these 
companies’ lines. They alone have made use of its facilities, 
and the witnesses are unanimous that the erection and main- 
tenance of the elevator were indispensable to the conduct of 
the companies’ grain traffic. 


SECOND POINT. 


The interest of the Wabash Company in the 
elevator in question, was embraced in the 
mortgage of the ‘Omaha Division.” 


The conveyance was of the railroad and “all right, title 
“and interest therein, as” then “ owned, leased and held,” 
and “as said railroad” then “was or” might “ be thereafter 
** constructed, maintained, operated or acquired, together with 
“all the privileges, rights, franchises, real estate, right of 
““ way, depots, depot grounds, side-tracks, water-tanks, en- 
“ gines, cars and other appurtenances thereunto belonging.” 
(Rec., p. 13). 

The clear language relative to future acquisitions renders 
immaterial the fact that the property in question was acquired 
subsequent to the execution of the mortgage. 

Pennock vs. Coe, 23 How., 117. 

Shaw vs. Bill, 95 U. S., 10. 

Thompson vs. Valley Railroad Company, 132 U.S8., 
68, 73. 

Central Trust Company vs. Kneeland, 138 U.S., 414. 
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For the same reason, it is, perhaps, unnecessary to invoke 
the equitable rule that equivocal or ambiguous language in a 
mortgage is to construed against the mortgagor, and in such a 
manner as to make the mstrument a valid security for the 
mortgagee. 


Jones on Mortgages, 4th Ed., § 101. 


The simple question then remains: Was this grain freight 
depot, acquired and used as it was for railroad purposes, 
within the granting clause of the mortgage? That it was, 
follows, we believe, by necessary implication, from the language 
employed. We will call specific attention to a few phrases. 

(a) The grant of the “ railroad,” constructed or to be con- 
structed, was of itself sufficient. 

This proposition rests upon the doctrine ef accession, by 
which property incidental to the railroad as such, attaches to 
that unit as it develops, and follows a grant of it. 

See, for example, 
Pierce vs. Emery, 32 New Hampshire, 484. 
Philips vs. Winslow, 18 B. Mon (Ky.), 431. 
Philadelphia, Wilmington and Baltimore Railroad 
Company vs. Woelpper, 64 Penn. St., 366. 
1 Rorer on Railroads, 243. 


(b) * All nght, title and interest therein as now owned, 


“ leased and held,” &e. 

(ce) All “ privileges, rights, franchises.” 

What that phrase includes is thus stated by Mr. Justice 
HARLAN : | 

“The rights, privileges, and franchises mortgaged were, it 
“ seems to us, only such as had direct connection with the 


‘‘ management and operation of the road after it was con- 
‘ structed and put in use as a public highway.” 
Smith vs. McCullough, 104 U. 5., 25. 


(d) * Depots.” 

The testimony showed that a grain elevator used solely by 
a railway company for the storage and handling of grain 

railway) for the storag 1 handling of g 
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shipped over its road was in all respects a freight depot adapted 
for the receipt of a special class of freight ; or, in other words, 

. . . a f 
that such an elevator is a grain freight depot (Rec., pp. 74, 


76, 81). 
(e}) “ Other appurtenances.’ 
In presenting this case to the court below, the appellants 


counsel laid much stress upon the technical rule that in the 
construction of deeds, land cannot be regarded as appurtenant 
to land. Even in its strict signification, this rule is subject to 
the qualification that land or other property essential to the 
beneficial use and enjoyment of the property granted, will pass 
as an appurtenance. 

Whitney vs Olney, 3 Mason, 280. 

Sparks vs. Hess, 15 Cal., 186. 


What is appurtenant to a railway, however, with its mani- 
fold purposes and complicated needs is, of course, a question 
having a far wider range and demanding a much more liberal 
treatment. The general principle applicable has thus been 
stated : 

“Under a mortgage of a railroad ‘with its corporate 
‘“* privileges and appurtenances,’ only such property passes 
“as is directly appurtenant to the road, and is indispensably 
necessary to the enjoyment of its franchises.” 

Jones on Corporate Bonds and Mortgages, Sec. 70, 
citing State vs.. Glenn, 18 Ney., 34; Morgan vs. 


Donovan, 58 Ala., 241. 


‘4 


~ 


By way of illustration, the learned author continues : 
“ It does not cover a hotel not used in connection with the 
But 


‘“‘ road and for its convenience, but as an ordinary hotel. 
“it covers a hotel used for the accommodation of the patrons 


‘and employees of the road.” 
/b,. citing United States Trust Company vs. Wabash, 
St. Louis and Pacific Railway Company, 32 Fed. 
Rep., 480, U. §S. Circuit Court, Southern District 


of Lowa. 


= see Aes. 
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This last case involved the construction of the granting 
clause of the mortgage now under consideration. The ques- 
tion there arose on an intervening petition filed by receiver 
McKissock to recover from the Wabash receivers the pro- 
ceeds of a policy of insurance on a hotel adjacent to the mort- 
gaged railway. In the course of the opinion, Sxrras, J., said : 

“The point to be determined is whether, between the 
“ mortgagor and the mortgagees, this property is covered by 
“the terms of the mortgage. Theevidence shows that the lot 
“ was purchased, and the building was erected, for the benefit 
“of the railway company, in _ furtherance’ of its 
“business, and for the accommodation of its  em- 
“ ployees and passengers. If, in erecting a depot at Stanberry, 
‘the company had included in the same building an eating 
‘ house and sleeping rooms for the accommodation of its em- 
‘“ ployees and patrons, I do not think it could be questioned 
‘but what the eating house and lodging rooms would be 
‘deemed to be appurtenant to the railway. If the company, 
“instead of including the hotel as part of the depot, erect 
‘a separate building therefor, this does not in my judg- 
“ment change the rule, even if the building is not immedi- 
“ ately contiguous to the depot, but separated therefrom by 
‘a public street. So long as the evidence shows that the 
‘“ object and purpose of the company, in the erection of the 
“ building, was to use the same for the convenience and com- 
‘fort of its employees and passengers, and thereby directly 
‘ contribute to the proper carrying on of its business of a com- 
“mon carrier. I see no good reason for holding that a build- 
“ing so erected and used is not to be deemed appurtenant to 
“ the railway.” 

Actuated, we may conclude, by similar considerations, though 
a fortiori, the learned Court entered at the same term, and 
without opinion, the decree from which the present appeal is 
taken. 

Had the elevator in question been erected, owned and 
used by the Wabash Company alone, the conclusion seems 
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clear that the lien of the mortgage would, under the foregoing 
authorities, have attached. 

We are thus brought to determine whether a different con- 
clusion is authorized by the fact that the property as a whole 
was owned equally by six separate railway companies, and 
their title thereto evidenced by equal amounts of the capital 
stock of the Union Elevator Company. 


THIRD POINT. 


The form of the railway company’s owner- 
ship does not affect the rights of the mort- 


gageec. 


A mortgage by a railway company may cover stock of 
another corporation subsequently acquired by it. 
Williamson vs. New Jersey Southern Railway Com- 
pany, 26 N.J. Eq., 398. 


But the interest involved in the present suit is more than 
naked shares of stock. 

When the six railway companies, in 1881, for the neces- 
sary purpose of storing and handling grain to be shipped over 
their lines, agreed, in order to avoid unnecessary expense in 
erecting and operating six separate grain elevators, to erect and 
operate one large elevator in common, there were several meth- 
ods by which the ownership of their respective interests could 
have been evidenced. The title to the whole property might 
have been held in common by the six companies. It could not 
be contended, we submit, that had that method been adopted, 
the one-sixth interest of the Wabash company would not have 
become subject to the lien of the Omaha Division mortgage. 
By the formation of the elevator company, the title to the one- 
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sixth belonging to each railway company, passed to the eleva- 
tor company, in trust, however, for the railway company. 
The proof is unquestioned that the elevator company was 
formed merely as a matter of convenience in defining the in- 
terests of the respective railway companies and operating the 
No 
grain has ever been stored there except that shipped over some 
No dividends the stock of the 
elevator company have ever been declared. No assessments 


elevator. It is not and never has been a public elevator. 


one of the six lines. upon 
could be made upon the stock except for actual cost of erec- 
tion and expenses in operating (Rec., pp. 78, 80). 

This view of the ownership of the Wabash company in the 
elevator is strengthened by the agreement between the six rail- 
way companies and the elevator company, entered into at the 
time of the latter’s formation. That agreement was executed 
before any payments were made upon the stock of the elevator 
company ; and after reciting the agreement of the six railway 
companies to contribute equally to the capital stock, provides : 

‘* Now, as part of the consideration and inducement to such 
“ subscriptions, it is agreed between the elevator company, 
‘ severally, to, and with each of the railway companies, that 
‘ the said elevator company will not in the conduct of its busi- 
ness at any time discriminate in favor of or against either 
of the six railway companies in any respect whatsoever ; 
and the elevator company further agrees, severally with each 
‘ of the railway companies that it will at all times do elevator 
service for each of said companies on equal terms and con- 
ditions, affording, to the full extent of its capacity, to each and 


* 
a 


all, equal advantages and facilities.” 

It is obvious that the only inducement to the six railway 
companies in joining in the erection of the elevator was the per- 
petual right to use it, secured under the foregoing agreement. 
The agreement was the gist of the whole transaction, and the 
creation of the elevator company to hold the title to and man- 
age the elevator was but a means to this common end of the 
real owners of the property. This agreement, the cash con- 
tributions to the cost of building and the certificates of stock 
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representing such contributions, constitute in each railway 


company as practical an ownership in the elevator, as though 
the land and the elevator had vested in the railway companies 
as tenants in common. It was this ownership or interest of 
the Wabash company which became subject to the mortgage 
of the Omaha Division. For, in the language of Mr. Justice 
BREWER, in a recent case, “ The mortgage being one with words 
“of general description, conveyed land held by a full equita- 

“ ble, as well as that held by a legal, title.” 
Toledo, Delphos & Burlington Railroad Company 

vs. Hamilton, 134 U. 8., 306. 


Still more pronounced sanction for our contention is found 
in another decision of this Court construing the mortgage of 
the Toledo, Delphos and Burlington Railroad Company, 
referred to in the last cited case. In delivering the opinion 
the same learned Justice said : 

“ Where a company is incorporated to construct a railroad 
“ between two cities named as its termini, a mortgage given 
“by it which, as expressed, is upon its line of railroad con- 

structed or to be constructed between the named termini, 
together with all the stations, depot grounds, engine-houses, 
machine shops, buildings, erections in any way now or here- 
after appertaining unto said described line of railroad, 
creates a lien upon its terminal facilities in those cities, and 
is not limited to so much of the road as is found between 
the city limits of those places. The stations, depot grounds, 
etc., in the terminal cities appertain to the railroad as fully 
as similar structures in places intermediate those termini. 
In the absence of restrictive words such is the natural 
import, and therefore must be adjudged the intent and scope 
of a mortgage containing that description.” 

Central Trust Company vs. Kneeland, wupra (138 

U.5$., 414, 419). 


FOURTH POINT. 


The question involved in the present appeal 
is res adjudicata as to the appellants. 


After the execution of the Omaha Division mortgage, and 
the consolidation of the mortgagor company, the Wabash 
company, on June 1, 1880, and prior to the erection of the 
Union Elevator, executed to the Central Trust Company of 
New York and James Cheney, a second, commonly called 
the general mortgage, over its lines of railway, including the 
Omaha Division. In proceedings to foreclose the “general 
mortgage,” had for that purpose in the United States Cireuit 
Court for the Eastern District of Missouri, and to which 
proceedings all the parties to this cause were parties either 
complainant or defendant, it was, by a final decree of sale, 
entered January 6, 1886, adjudged, tater alia, that the lien of 
the “ general mortgage” attached to all the nght and title of 
the Wabash company in and to the following property : 

‘An interest in the elevator company at Council Bluffs, 
‘“ Towa, upon which a payment to the amount of $41,666.66 
“has been made by the Wabash Company, for which no 
“ certificate has been issued ” (Rec., -p. 98). 

It was thereby further adjudged that neither said decree, 


nor any sale made thereunder. should in any way prejudice 


or affect the rights of parties to or persons interested in 
certain mortgages, deeds of trust, leases and contracts therein- 
after set forth, among which was included “ a deed of trust, 
“dated February 15, A. D. 1879, executed by the St. Louis, 
“ Kansas City and Northern Railway Company to the United 
“States Trust Company of New York, as trustee, to secure 
“the payment of bonds amounting to $2,550,000, with interest 
“thereon at the rate of seven per cent. per annum” (Rec., 
p. 104). 

The identity of the interest of the Wabash company in the 
elevator, with the interest claimed by petitioner, and of the 
deed of trust described in said decree with the mortgage to 
complainant herein, is established by stipulation herein (Rec., 
p. 34). 
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Under this decree of sale, the interest of the Wabash 
company in the elevator was sold to satisfy the bonds secured 
by the “general mortgage,” and, as appears from the 
testimony, bid in by the purchasing committee of the holders 
of the “general mortgage” bonds, who, on this appeal, are 
endeavoring to maintain the claim that while the interest of 
the Wabash Company in the elevator was conveyed by the 
general mortgage, it failed to pass by the prior mortgage to 
the complainant (Rec., p. 71). 

In this attempt they apparently overlook the principle that 
purchasers at a foreclosure sale, make themselves parties to 
the proceedings. 

Kneeland vs. American Loan and Trust Company, 
136 U.5S.,89. 


As against the appellants, therefore, this decree of sale 


is a conclusive adjudication upon the following points : 

1. That the interest in the elevator was acquired and used 
by the Wabash company for railroad purposes. 

2. That being so acquired and used, it passed both by the 
“general mortgage” and the prior mortgage to the com- 
plainant. 

3. That the fact that the interest of the Wabash company 
was that of a stockholder in the Elevator company as well 
as that of an owner of the right to forever use the elevator, 
did not prevent the lien of both the “general mortgage ” 
and the mortgage to the complainant from attaching thereto. 


FIFTH POINT. 


The decree of the Circuit Court should be 
affirmed. 


Epwarp W. SHELDON, 
THEODORE SHELDON, 
Of Counsel for Appellee. 
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FIFTH POINT. 
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CARRIVEAU, 
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> 
By | v8. 


WILLIAM MITCHELL, TAX COLLECTOR 
or THE Crty AND County or SAn FRAN- 
CISCO, 


Defendant. 


y, 


COMPLAINT. 


The above named plaintiffs by this their complaint, 
complain of the above named defendant, and for cause of 


action allege : 


y 
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That the said defendant is the Tax Collector of the said 
City and County of San Francisco. 


II. 


That the plaintiffs are severally the owners of the par- 
cels of land set out in the Exhibit hereto annexed, marked 
“ A,” and made a part hereof, and each of said plaintiffs 
is the owner of the lot in said Exhibit under his name re- 
spectively described. 


ITT. 


That all of said parcels of land are situate in the said 
City and County of San Francisco, and are portions of the 
following described lands and premises, viz : 

First. Beginning on the southerly line of Bush street, 
at a point equidistant between Dupont street, as it was 
known on March 23d, 1876, and Kearny street ; thence 
southerly, parallel with said Dupont street, to the 
northerly line of Market street; thence westerly, on the 
northerly line of Market street to the easterly line 
of said Dupont street ; thence upon the easterly line of 
said Dupont street to the southerly line of Bush street ; 
thence easterly on the southerly line of Bush street to the 
point of beginning. 

Second. Beginning on the southerly line of Bush 
street, at a point equidistant between Dupont street, as it 
now is, and Stockton street; thence southerly, parallel 
with said Dupont street to the northerly line of Market 
street; thence easterly along said northerly line of Mar- 
ket street to the westerly line of said Dupont street; 
thence northerly, along said last named line to the south- 
erly line of Bush street; thence westerly along said last 
named line to the point of beginning. 

That said lands, above particularly described, are the 
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same lands mentioned and referred to in the proviso of 
Section 3 of the Act of the Legislature of the State of 
California, entitled “ An Act to authorize the widening of 
Dupont street, in the City and County of San Francisco,” 
approved March 23, 1876; which said Act the plaintiffs 
make a part of this complaint as fully as if the same 
were incorporated herein. 


IV. i 


That the Board of Supervisors of the City and County 
of San Francisco did not, by resolution or order, within 
sixty days after the passage of said Act, or at any other 
time, express its judgment, or any judgment, that it 
would be expedient that Dupont street be widened in ac- 
cordance with, or in the mode prescribed by said Act, or 
at all; and said Board of Supervisors failed within said 
period of sixty days after the passage of said Act, to pass 
any resolution, or adopt any order, declaring it expedient 
to widen Dupont street under the provisions of said Act; 
and by reason thereof, the said Board of Dupont street 
Commissioners, mentioned in said Act, never were con- 
stituted a legal Board, and never were authorized to act 
under the provisions of said Act. 

That none of the property-owners fronting on Dupont 
street, between Bush and Filbert streets, ever did petition 
for the widening of said Dupont street between said 
streets, nor was any petition by them, or any of them, 
ever filed with the Board of Commissioners aforesaid. 


V. 


That under said Act, the said Board of Dupont street 
Commissioners, though wholly without authority, pro- 
ceeded to act as such Board under the provisions of said 
Act. But said Board did not at any time publish in two 
of the daily papers of said City and County of San Fran- 
cisco, for a period of ten days, the notice to property 
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10 owners required by Section 6 of said Act, or any notice 
in that behalf. 


VI. 


That said Board, nevertheless, proceeded under the 
| provisions of said Act to prepare and adopt maps, plans 
| and diagrams, as provided in Section 7 of said Act, and 
ee proceeded in form to ascertain, determine and separately 
state and set down in a written report, signed by them, 
the description and pretended cash value of the several 
lots and subdivisions of land and buildings included in 
4 ; 1 the land taken for the widening of said Dupont street, 
3 between the northerly line of Market street and the 
a ‘southerly line of Bush street, and the pretended damages 
as done to the property along the line of said street, in form 
| but not in fact, as provided and required in said Act; 
ee and also proceeded, in form but not in fact, to ascertain 
q : and set down in said report a description of the several 
a | subdivisions or lots of land included in the districts des- 
. ignated in the proviso contained in Section 3 of said 
Act, with the sum or amount which the said Board pre- 
tended to have estimated each lot has been or will be 
benefited by reason of the widening of said street, and 

12 completed their report in form.as required by said Act; 
and the same was completed on the 23d day of Septem- 
ber, 1876, and was filed by said Board in the County 
Court of said City and County of San Francisco, on the 
27th of October, 1876. 


VII. 


That each of said lots taken for the widening of said 
Dupont street, was a portion of a larger lot owned by the 
same person who owned the part taken, and the taking of 
each of said lots for said widening was in effect the 
same as taking thirty feet in depth from the rear of each 
of said larger lots, for the reason that after the lot was 
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taken, the remainder still fronted upon the said Dupont 
street as widened; that is to say that the value of the 
thirty feet of each lot taken is and was the difference be- 
tween the value of the whole lot before the taking and 
the value of the same lot diminished in depth thirty feet. 
Nevertheless the said Commissioners in fixing the value 
of the land to be taken treated it as of the same value as 
a front lot of only thirty feet in depth, and estimated its 
value at above 200 per cent. greater than it in fact was, 
and knowingly, wilfully and intentionally ascertained and 
determined the value of the lots taken to be more than 
three times as much as they in fact were; by reason 
whereof the cost of the said widening was made three 
times as great as it ought to have been. 


VITL. 


That the said Board of Commissioners in ascertaining 
and setting down in said report the sum or amount in 
which each lot included in the lands hereinbefore de- 
scribed has been or will be bénefited by reason of the 
widening of said street, wilfully, knowingly and inten- 
tionally adopted a false rule for the ascertainment there- 
of, and one which was and is neither equal or uniform. 
They did not, in estimating benefits, consider the lots 
which by the widening would become front lots, by rea- 
son of being given a frontage on the street as widened, as 
rear lots before the widening, but did consider them as 
front lots, and as deriving only the same benefit as the 
lots on the opposite side of the street which already had 
a frontage, and wilfully and intentionally omitted from 
their estimate of benefit on said lots on the west side 
thereof, about two-thirds of the actual benefits derived by 
them respectively. 


IX. 


That in fixing the ratio of benefits on all and every 
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portion of the property assessed for benefits in said re- 
port, the said Board wilfully and knowingly adopted a 
false rule for the ascertainment thereof in this: 
that they computed the same upon the increased value 
of the property after the widening, instead of upon the 
increase in value thereof ; that the effect of the adoption 
of this rule was and is to make the various assessments 
for benefits grossly unequal and wholly wanting in uni- 
formity, and this was well known to the said Commis- 
sioners, and the same was intentionally done by them. 


X. 


That said Board of Commissioners after they had 
estimated in full all the cost and expenses which could 
probably or at all arise in the said widening of said 
Dupont street, arbitrarily and illegally added thereto the 
further sum of seventy thousand nine hundred and 
thirty-five dollars, and knowingly and wilfully included 
in their estimate of the expense of said widening, said 
sum of seventy thousand nine hundred and thirty-five 
dollars, no part of which was, in any manner authorized 
by said Act, or in any manner necessary for the work 
provided for in said Act, nevertheless the same is in- 
cluded in the report of said Board, as confirmed, and is 
included in the assessment for widening said street, and 
in the levy therefor, hereinafter mentioned. And said 
Board of Commissioners have so negligently and care- 
lessly managed their affairs that they have permitted the 
whole, or greater portion of said sum of seventy thous- 
and nine hundred and thirty-five dollars to be drawn out, 
misappropriated and converted, and utterly lost, by some 
person or persons to these plaintiffs unknown. 


XI. 


That notice that the said report was open for the free 
inspection of all parties interested, for any period of 
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19 thirty days, was not published by said Board daily for 
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twenty days in any two daily newspapers published in 
said City and County of San Francisco, and the notice 
required by Section 7 of said Act, was never published 
in any two papers daily for twenty days, as therein pro- 
vided and required, or at all. 


XII. 


That at divers dates between the 5th day of October, 
1876, and the 25th day of October, 1876, William Sharp, 
Theodor Meetz, B. Simon, T. H. Blythe, George W. Os- 
born, James Phelan, David Hunter, P. Marsicano, L. 
Carivaux and Josephine Robinett, each filed objections 
in the said County Court to the said report, and proposed 
and threatened to contest the same before the said Court 
and were about to contest the same for the matters here- 
inbefore set forth and other matters; and thereupon the 
said Commissioners, to induce them to withdraw their 
said objections, and to prevent the said matters from 
becoming publicly known, secretly and collusively and 
fraudulently entered into an arrangement with said ob- 
jectors respectively, by which said objectors agreed to 
withdraw their said objections, and the said Board of 
Commissioners, by their attorney, agreed, in considera- 
tion thereof, to change, or procure to be changed, their 
said report as to the property of said objectors, so as to 
reduce, or cause to be reduced, the amount of estimated 
benefits on the property of said T. H. Blythe from 
$97,308, as originally stated in said report, to $39,653; 
and to reduce, or cause to be reduced, the amount of 
estimated benefits on the property of said Meetz and 
Simon from $20,758, as stated in said report, to $15,758; 
and to reduce, or cause to be reduced, the amount of 
estimated benefits on the property of said William Sharp 
from $2,288, as stated in said report, to $2,038; and to 
reduce, or cause to be reduced, the amount of estimated 
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22 benefits on the property of said George W. Osborn from 


$17,444, as stated in said report, to $12,444; and to re- 
duce, or cause to be reduced, the amount of estimated 
benefits on the property of said James Phelan from 
$98,427, as stated in said report, to $78,427; and to 
reduce, or cause to be reduced, the estimated benefits on 
the property of said David Hunter from $25,205, as stated 
in said report, to $17,205; and to reduce, or cause to be 
reduced, the estimated benefits on the property of P. 
Marsicano from $15,844, as stated in said report, to 
$11,844; and to reduce, or cause to be reduced, the esti- 
mated benefits upon the property of L. Carivaux from 
$4,653, as stated in said report, to $3,400; and to increase, 
or cause to be increased, the estimated value of the 
property of James Phelan taken for said widening, from 
$15,000, as stated in said report, to $25,000; and to in- 


crease, or cause to be increased, the estimated value of 


the property of Josephine Robinett taken for said widen- 
ing, from $16,000, as stated in said report, to $20,000; 
and to increase, or cause to be increased, the valuation 
of the property of David Hunter taken for said widen- 
ing, from $2,438, as stated in said report, to $5,174; and 
thereupon, in pursuance of said arrangement, upon the 
consent of the said objectors respectively and of the said 
Commissioners, the said County Court entered an order 
as to each objector, directing the said Board of Commis- 
sioners to modify the said report as above stated, and in 
accordance with said arrangement; and the said report 
was by said Commissioners modified accordingly, and as 
so modified was confirmed by said Court by an order 
entered in its minutes, on the 20th of December, 1876. 
That said changes were ordered by said Court, upon the 
consent of the said objectors and Commissioners alone, 
withvut any investigation of the subject matter of the 
objections, and without any actual consideration of the 
merits, and without any proofs of any kind. 
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That said changes and alterations were made by the 
said Board of Commissioners, and consented to as afore- 
said, for the sole purpose of inducing the said persons to 
withdraw their objections, and to prevent an examina- 
tion on the merits, and to prevent publicity as to the said 
frauds contained in the said report, and without the con- 
sent, knowledge or approval of the other persons affected 
by said assessment ; and the said orders were in fact ob- 
tained by fraud and collusion and imposition upon the 
said Court. 

That in making said changes and alterations, dedue- 
tions and additions, a different mode of estimating the 
extent of benefits and the value of property taken was 
applied to the property of said persons above named, 
from that which was in said repert applied to the prop- 
erty of the other persons affected by said assessment, to 
the great detriment and disadvantage of said other per- 
sons, including these plaintiffs, and thereby and by said 
changes and alterations the burden of assessment upon 
the said other persons whose property was assessed, was 
increased upwards of $125,000, and all equality and uni- 
formity of assessment upon the various lots and subdivi- 
sions assessed, was destroyed, and this was knowingly and 


| 


intentionally done by said Commission. 


XIIT. 


That after the said Thomas H. Blythe had filed his ob- 
jections in the said County Court, as hereinbefore stated, 
and while he was claiming or about to claim in said Court 
that said Board in estimating the value of property 
taken, had adopted the wrong rule in estimating the value 
thereof, as stated in paragraphs VII and VIII hereof, the 
said Board of Commissioners, in order to induce the said 
Blythe to withdraw his objections, entered into an arbi- 
tration with the said Blythe, and by agreement between 
the said Blythe and the said Board of Commissioners, 
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Carthy were appointed arbitrators, and it was submitted 
to them, as such arbitrators, to determine what amount 
of the fair and legitimate cost of the widening of Dupont 
street should be assessed upon the property of said 
Blythe, and it was agreed by the said Board in the mat- 
ter of said arbitration, that the said arbitrators in mak- 
ing their determination, should consider the whole sub- 
ject of allowance for damages to land and the apportion- 
ment of benefits the same as though nothing had been 
done in the premises by any one theretofore, and that the 
said arbitrators should take as a basis for allowing damages 
the difference in value between the lots on the west side 
of said Dupont street as they were before the widening, 
and the value of the same lots diminished in depth thirty 
feet. The said arbitrators thereupon proceeded to make 
their estimates accordingly, and they found and ascer- 
tained and reported to said Board of Commissioners that 
the value of the whole land taken for said widening un- 
der the rule last stated was only $246,240, instead of 
$639,913, as found by the said Board of Commissioners 
under the rule adopted by them; and they, said arbitra- 
tors, further found, ascertained and reported to said Board 
of Commissioners that said Blythe’s property would be 
benefited and should pay only the sum of $39,653, in- 
stead of $97,308, as found by said Board of Commission- 
ers, and thereupon the said Board of Commissioners, for 
the purpose of inducing said Blythe to withdraw his ex- 
ceptions as stated in the preceding paragraph hereof, con- 
sented to change and diminish the amount of estimated 
benefits on the property of said Blythe from $97,308 to 
$39,653, and the same was done as stated in the last pre- 
ceding paragraph hereof. That none of the other parties 
affected by said assessment had any notice of the matters 
in this paragraph alleged, or any opportunity whatever 
to contest the same or to be heard thereon ; but the same 
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and the whole thereof was concealed by the said Board 
of Commissioners from the plaintiffs and all the other 
persons whose property was and is affected by the said 
pretended assessment. 


XIV. 


That said Board of Commissioners never did in fact, 
nor did any member thereof, ascertain or determine the 
value of the several lots and subdivisions of land, or any 
of them, or buildings, or any of them, included in the 
land taken for the widening of said Dupont street, or the 
damage done to the property along the line of said street, 
or any of it, or the amount which the said lots assessed, 
or any of them, would be benefited by reason of the wid- 
ening of said street ; on the contrary, said Board of Com- 
missioners, instead of themselves personally examining 
into said matters, employed certain persons whom they 
called or designated experts, to ascertain and determine, 
all and singular, said matters for them ; and said Board 
of Commissioners, in fact, adopted the estimates of said 
experts as to all said matters, and embodied them in their 
said report without ever in fact having made any estimate 


of their own. 
XV. 


That at all the dates and times in this complaint men- 
tioned, A. J. Bryant, Mayor of the City and County of 
San Francisco, and one of the persons named in said Act 
as a Commissioner, and one of said Board of Dupont 
Street Commissioners, was a property owner on said 
street, and was the owner of real property situate on the 
east side of said street, which by said Act was liable to be, 
and was in fact, assessed for said widening of said Dupont 
street. 

That the experts appointed by said Board of Commis- 
sioners, as hereinbefore alleged, were Richard Ivers, C. 
H. Reynolds and George Worn. That said Richard Ivers 
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34 while acting as such expert, was interested in the lot on 
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the northwest corner of said Dupont and O’Farrell streets, 
being thirty-six and one-half feet on Dupont street, by 
auniform depth of eighty feet. That he purchased the 
same from John Griffin, after the experts had made their 
estimates, and before they had reported them to the said 


Board of Commissioners, and took the title in the name of 


Robert Watt and Francis Berton. 

That the said Robert Watt and Francis Berton advanced 
the greater portion of the money to pay for the same on 
behalf of said Ivers, and took the joint notes of said 
Ivers and Bryant to themselves to evidence the repay- 
ment to said Watt and Berton of $60,000 of the purchase 
money of said lot. 

That the said C. H. Reynolds was the broker who made 
the sale of the said property for said John Griffin, and 
received for his compensation in making said sale the sum 
of $2,500. : 

That the said experts reported, and said Board of Com- 
missioners awarded for the taking of the thirty (30) feet 
of said lot taken for said Dupont street the sum of $38,- 
354, and for the improvements thereon the sum of $4,286, 
and the portion of the lot which remained after cutting off 
the 30 feet for widening was worth not less than $60,000; 
and these said plaintiffs aver that the said A. J. Bryant was 
not a disinterested Commissioner in the matter of said im- 
provement, but was, in fact, acting in all said matters, as a 

judge in his own cause. 


XVI. 


That notwithstanding the said Board of Dupont Street 
Commissioners, never, in fact, acquired jurisdiction to 
widen any portion of said Dupont street, and notwith- 
standing that said notices were none of them given as 
hereinbefore alleged, the said Board of Dupont Street 
Commissioners did proceed as aforesaid to organize, esti- 
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mate and report as aforesaid, and upon the confirmation 
of said report, although the total cost of the improvement 
was fixed by the report as confirmed at only $914,941, yet 
the said Commissioners proceeded to issue and did issue 
bonds based upon said pretended assessment to the amount 
of just $1,000,000—more than seventy thousand dol- 
lars, over and above what according to their own estimates 
they were entitled to issue; and the Board of Supervisors 
of said City and County of San Francisco, professing to 
act under Section 13, of said Act, did for the last fiscal year 
levy a tax, based upon said estimated benefits, sufficient to 
pay seven per cent. interest upon said million dollars of 
bonds, together with one-twentieth of the principal there- 
of, and have also levied a tax thereon for the present fiscal 
year sufficient to pay seven per cent. interest upon said 
bonds, and one-twentieth of the principal thereof. 


XVII. 


That by the said report, as it was finally confirmed by 
said Court, the total amount in which all said property de- 
scribed in Subdivision III hereof, and in said proviso to 
Section 3 of said Act was found, ascertained, and reported 
by said Board of Commissioners to be benefited, was and 
is the sum of seven hundred and ninety-six thousand 
eight hundred and thirty-seven (796,837) dollars, and no 
more; and the total cost and expense of the said improve- 
ment of widening said street, including the value of the 
lands and buildings taken and the damage done to the 
property along the line of the street was found, ascer- 
tained and reported to be the sum of nine hundred and 
fourteen thousand nine hundred and forty-one (914,941) 
dollars. 


XVIII. 


That the said order and decree of the said County 
Court, approving and confirming said report, recites 


16 


46 themselves, and for all others affected by the said illegal 
a tax. 
4 Where fore, plaintiffs pray that the defendant aforesaid may 
be enjoined from proceeding to sell any real estate under 
said Dupont street tax or assessment ; that said sale which 
he threatens to make be enjoined ; that the said pretended 
tax be adjudged and declared illegal, unauthorized and void, 
and that in the mean time said sale may be enjoined and pro- 
hibited until the further action of this Honorable Court. 


BisHor & FIFIELD, 

GARBER & THORNTON, 

T. H. Hirre.y, 

SHARP & SHARP, 
Attorneys for Plaintiffs. 
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EXHIBIT A. 


W. M. Lent, lot north line Post street 73 feet 6 inches east 
from Dupont street ; thence east 38 feet by 23 feet in 
depth. 

Lot northeast corner Post and Dupont streets ; thence 
north 23 feet by 73 feet 6 inches in depth. 


Lot east line Dupont street, 23 feet north from Post 
48 street ; thence north, 18 feet 6 inches; thence east 50 
wg feet ; thence north 17 feet 6 inches ; thence east 58 feet; 


- thence south 36 feet; thence west 108 feet to begin- 
ei ning. 


Lot east line Dupont street, 41 feet 6 inches north 
from Post street; thence north 17 feet 6 inches, by 50 
feet in depth. 


Lot east line Dupont street, 59 feet north from Post 
a street; thence north 14 feet; thence east 111 feet 6 in- 
ae ches ; thence south 50 feet; thence west 3 feet 6 inches; 
* thence north 36 feet; thence west 108 feet to begin- 
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| 49 ©. F. Fargo, lot southwest corner Dupont street and Har- 

lan place ; thence south 44 feet by 55 feet in depth. 

Lot southeast corner Dupont and Bush streets; thence 

east 69 feet by 100 feet in depth. 
Peter Abrahamson, lot south line Bush street, 69 feet east 
from Dupont street ; thence east 34 feet 6 inches by 60 
feet in depth. : 
D. V. Koopmanschap, lot north line Geary street, 40 feet 
6 inches east from Dupont street; thence east 40 feet 
14+ inches by 60 feet in depth. 
Henry Epstein, lot northeast corner Geary and Dupont 
is streets; thence north 102 feet 6 inches; thence east 60 
OV feet; thence south 42 feet 6 inches; thence west 19 
feet 6 inches; thence south 60 feet; thence west 40 feet 
6 inches. 

Fred’k Hellwig, lot southeast corner Dupont and Morton 
streets; thence south 20 feet by 60 feet in depth. 

D. C. McGlynn, lot north line Morton street, 113 feet 
east from Dupont street; thence east 42 feet by 60 feet 
in depth. 

G. L. Bradley, lot northeast corner Morton and Dupont 
streets; thence north 20 feet by 60 feet in depth. 

Jos. Musto, lot east line Dupont street, 60 feet south 
from Post street; thence south 42 feet 6 inches by 60 
feet im depth. 

Sam’! Schweitzer, lot southeast corner Post and Dupont 
streets; thence south 60 feet by 60 feet in depth. 

Trustees Dashaway Association, lot south line Post street, 
60 feet east from Dupont street; thence east 53 feet by 
122 feet_6 inches in depth. 

Edward Barron, lot south line Post street, 175 feet east 
from Dupont street; thence east 31 feet 3 inches by 
122 feet 6 inches in depth. 

©. Dall, lot north:line Sutter street, 30 feet west from 
Dupont street; thence west 25 feet by 82 feet in depth. 

Wm. Casar, lot north line Sutter street, 149 feet west 
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52 from Dupont street; thence west 23 feet by 65 feet in 


inches west from Dupont street; thence west 25 feet 
_by 72 feet 6 inches in depth. 


depth. 
eB | Lot south line Post street, 63 feet 1 inch west from | 
oy Dupont street; thence west 44 feet by 80 feet in depth. | 
@ J. C. Collins, lot south line Bush street, 66 feet west from | 
al Dupont street; thence west 41 feet 6 inches by 63 feet 
a in depth. ) 
H. F. Scherr, lot north line Post street, 68 feet 104 | 


Bb . Lot north line Post street, 93 feet, 104 inches west . 
ey from Dupont street; thence west 25 feet, thence north 72 { 
s s 53 feet 6 inches, thence west 1 foot 3 inches; thence north a 
:.. i 50 feet, thence east 51 feet 3 inches, thence south 50 
4 3 feet, thence west 25 feet; thence south 72 feet 6 | 
~ inches to point of beginning. | 
J. McCabe, lot south line Sutter street, 58 feet west from ; 

Dupont street; thence west 22 feet by 75 feet in ) 


depth. | 

F. and J. N. Staud, lot south line Stockton place, 44 feet | 
104 inches west from Dupont street; thence west 25 
feet by 50 feet in depth. 

F. Phillips, north line Geary street, 62 feet 6 inches west 
from Dupont street; thence west 22 feet 6 inches by 60 
feet in depth. 

Edward Newman, lot north line Geary street, 85 feet west 

from Dupont street; thence west 45 feet 5 inches by 60 
feet in depth. 

Dennis Magner, lot north line Geary street, 153 feet 4 
inches west from Dupont street; thence west 22 feet 11 

_ inches by 60 feet in depth. 

Unitarian Church, lot south line Geary street, 132 feet 6 
inches west from Dupont street; thence west 58 feet 9 
inches by: 137 feet 6 inches in depth. 

Pe Carriveau, lot south line Geary street, 107 feet 6 inches 

west from Dupont street; thence west 3 feet, thence 

_ south 100 feet, thence west 22 feet, thence south 37 feet 


ae a a 
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6 inches, thence east 25 feet, thence north 137 feet 6 
inches to point of beginning. 

Lot south line Geary street, 80 feet west from Du- 
pont street; thence west 27 feet 6 inches by 137 feet 6 
inches in depth. 


on 


STaTE OF CALIFORNIA, 
City and County of San Francisco, | 


Wm. Casar, Louis Carriveau, F. Phillips, F. Staud, and 

Fred Hellwig, being severally duly sworn, each for him- 

56 self, and not one for the other, upon his oath doth say, 

that he is one of the plaintiffs in the foregoing Complaint 

mentioned; that the said Complaint is true of his own 

knowledge, except as to the matters which are therein 

stated upon information or belief, and as to those matters, 
that he believes it to be true. 


WILLIAM CASAR, 
Louis CARRIVEAU, 
F. Paruips, 

F. Staup, 

Fr. HeEtiwia. 


| 
~J 


~~ 
-— 


Subscribed and sworn to before me, this 4th day of 
April, A. D. 1879. 
T. W. TALIAFERRO, 
(SEAL.) Notary Public. 


(Endorsed): Filed April 5th, 1879. 
Tuo’s H. Reynotps, Clerk. , 
By J. D. Ruaeries, Dep. Clerk. 
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In the Superior Court, City and County of San Francisco, 
State of California. 


Marcu 23d, 1880. 


ee eiennnineneeeettine Eee et 


W. M. Lent, kT AL. 
Plaintiffs, 


Vs. 


W. Mrircenety, Tax CoLiector, 


&e. 
Defendant. 


Cee 


Order Assigning Cause. 


It is ordered that the above entitled cause (pending in 


the District Court of the 12th Judicial District of the 
State of California, in and for the City and County of 
San Francisco, on the 31st day of December, a. p. 1879,) 
be, and the same is hereby assigned to Daingerfield, 
Judge, Department No. One of this Court. 


Wma. P. DAINGERFIELD, 
Presiding Judge. 
(Endorsed:) Filed March 23d, 1880. 


WituiaMm A. Srvart, Clerk. 
By Cuas. E. Novavues, Deputy Clerk. 
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In the Superior Court, City and County of San Francisco, 
State of California. 


Turespay, March 23d, 1880. 


Present: Hon. Wa. P. Daincerrietp, Judge. 


Wma. M. LENT ET AL. 
Plaintiffs, 


vs. : 


Wma. Mitcnewyi, Tax CoLiectror, 
K&e., 
Defendant. 


Order Substituting Charles Tillson as De- 
fendant. 


In this action, on motion of T. I. Bergin, Esquire, ap- 
pearing of counsel, and suggestion of death of Wm. 
Mitchell, Tax Collector, &c., defendant herein, it is or- 
dered that Chas. Tillson, Tax Collector of the City and 
County of San Francisco, be, and he is hereby substi- 
tuted as a party defendant herein, in the place and stead 
of said Wm. Mitchell, deceased. 

(Endorsed:) Filed March 25th, 1880. 

WituiAM A. STUART, 
Clerk. 
By P. Dreveny, 
Deputy Clerk. 


In the Superior Court, City and County of San Francisco, 
State of California. 
Jury 7th, 1880. 
|| 
ee ae \ 
hag S| Wm. LENT ET AL., ) 
a if] Plaintiffs. | 
ft VS. 
of ? : 
tae Ws. Mircnevt, Tax CoLiec- | 
3 e TOR, 
mock 65 Defendant. | 
{ Order Assigning Cause. ; 
mat It is ordered that the above entitled cause (pending in | 
Ht the District Court of the Twelfth Judicial District of the | 
{ State of California, in and for the City and County of 
San Francisco, on the 31st day of December, a. p. 1879) | 
be, and the same is hereby assigned to Hon. M. A. Ed- | 
monds, Judge, Department No. 6 of this Court. 
T. K. Witson, | 
66 Presiding Judge. 
[ Endorsed: ] Filed July 7th, 1880. 

WituiaM A. Stuart, ; 


Clerk. 
By J. D. Ruaaues, 
Deputy Clerk. 
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In the Superior Court, City and County of San Francisco, 
State of California. 


FEBRUARY 28th, A. p. 1881. 


W. M. LENT ET AL., 

Plaintiffs. 

vs. 12th District Court 
CHARLES Tritson, Tax Cor- No. 22,809. 
LECTOR, &c. 
Defendant. 
— owe Scciatilpcancichaidlcden 
Order Transferring Cause for further 
Hearing. 


Ordered that the above entitled cause be transferred to 
Oliver P. Evans, M. A. Edmonds and Robert Y. Hayne, 
Judges, for the hearing of all further proceedings. 

Oxutver P. Evans, 
Presiding Judge. 
Dated this 28th day of February, 1881. 


[Endorsed:] Filed February 28th, 1881. 
69 WituiaM A. STUART, 
Clerk. 
By Joun M. Days, 
Deputy Clerk. 


71 


72 


(Title of Court and Cause.) 


Order Allowing Complaint in Intervention 
to be Filed. 


Upon presentation of the sworn Complaint in Interven- 
tion in this action of D. O. Mills, and of the University 
of California, and of Jacob Rosenberg, Charles Lux and 


‘Joseph Rosenberg, Executors of the last Will of Michael 


Reese, deceased, and of William A. Piper, and of Charles 
F. MacDermot, and upon application of McAllister & 
Bergin, attorneys for said Intervenors; it is ordered that 
said D. O. Mills, University of California, Jacob Rosen- 
berg, Charles Lux and Joseph Rosenberg, .Executors of 
the last Will of Michael Reese, deceased, William A. 
Piper and Charles F. MacDermot be, and they hereby 
are allowed to intervene in this action and become par- 
ties thereto, and to file herein the aforesaid complaint in 
Intervention, and to unite with the defendant in resist- 
ing the claims of the plaintiffs herein. 

And it is further ordered that a copy of said Complaint 
in Intervention be forthwith served upon plaintiffs’ at- 
torneys. 

Dated San Francisco, August 13th, 1880. 

M. A. Epmonps, 


Judge. 
[Endorsed.] Filed August 13th, 1880. 
Ww. A. STUART, 
Clerk. 


By Joun M. Days, 
Deputy Clerk. 
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Complaint in Intervention of D. O. Mills, 
and of the University of California, and of 
Jacob Rosenberg, Charles Lux and Joseph 
Rosenberg, Executors of the Last Will of 
Michael Reese, Deceased, and of William A. 
Piper, and of Charles F. MacDermot: 


The Complaint in Intervention of D. O. Mills, and of 
The University of California, and of Jacob Rosenberg, 
Charles Lux and Joseph Rosenberg, Executors of the last 
will of Michael Reese, deceased, and of William A. Piper, 
and of Charles F. MacDermot: 

Ist. These Intervenors aver, and each for himself, and 
not one for the other, avers that he is the owner and holder 
of certain Bonds, known and designated as the “ Dupont 
Street Bonds,” which were issued under, and, as these in- 
tervenors are informed and believe, in accordance with 
the provisions of that certain Statute of the State of Cali- 
fornia, entitled: “An Act to authorize the widening of 
Dupont Street, in the City of San Francisco,” approved 
March 23d, 1876. 

That said “ Dupont Street Bonds ” are one thousand in 
number, that each of said bonds is for the sum of one 
thousand dollars, bears date the first day of January, 
1877, is payable in gold coin of the United States, twenty 
years from the date thereof, and bears interest in like gold 
coin, at the rate of seven per cent. per annum, payable 
half-yearly, on the first day of July and the first day of 
January, of each year, upon interest coupons attached to 
each of said bonds. 

The principal and interest of each of said bonds is pay- 
able at the office of the Treasurer of the City and Cotnty 
of San Francisco. Each of said bonds is executed under 
the official seal of the City and County of San Francisco, 
and is subseribed by the Mayor, the Auditor, and the City 
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76 and County Surveyor of said City and County of San 


77 


78 


Francisco, constituting the Board of Dupont Street Com- 
missioners. 

That each, and every of said Bonds is payable on the 
face to the holder, and is a negotiable bond, and is trans- 
ferred by mere delivery from one holder thereof to an- 
other. 

And these Intervenors aver, and each for himself, 
and not one for the other, avers that at the 
time he purchased and paid for that number of the 
said Dupont Street Bonds, which he now holds and owns 
(which number and the particulars of his said purchase 
thereof are hereinafter specially alleged), he had no 
knowledge, or notice, either actual or constructive, either 
express or implied, and no suspicion, of any of the al- 
leged omissions, or defects, or non-advertisements, or de- 
fective advertisements, or non-action, or defective action, 
by the Board of Supervisors of the City and County of 
San Francisco, or by the Board of Dupont Street Com- 
missioners, or collusive agreements, or frauds, or willful 
or improper conduct on the part of the Board of Dupont 
Street Commissioners, or the adoption of any false rule of 
valuation, or of any false rule, by said Board of Dupont 
Street Commissioners, all of which are charged in the 
Complaint herein. 

And these Intervenors aver, and each for himself, and 
not one for the other, avers, that at the time he purchased 
and paid for that number of the said Dupont Street Bonds, 
which he now holds and owns (which number, and the 
particulars of his said purchase thereof, are hereinafter 
specially alleged), he had no knowledge, or notice, either 
actual or constructive, either express or implied, and no 
suspicion, of any defect, or vice, or infirmity, or fraud, 
in said Dupont Street Bonds, or in any of them, or in any 
of the acts, doings or proceedings which led to the issu- 
ance of said Bonds ; on the contrary, he purchased and 
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79 paid for that number of said Bonds which he now holds 
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and owns (as hereinafter specially alleged), and for every 
one of them, at the time and place hereinafter mentioned, 
in good faith, and before any question had arisen, or any 
action had been brought, concerning the validity of said 
Bonds, or of any of them, and relying upon the final 
judgment of the County Court of the City and County of 
San Francisco, rendered on the 20th December, 1876, 
in the matter of the widening of Dupont Street (which 
said judgment is hereinafter more particularly mentioned), 
and in the full belief that all the pre-requisites to the is- 
suance of said Bonds, and to the issuance of every one of 
them, had been fully complied with, and that said Bonds 
were good and valid and negotiable Bonds. 


And these intervenors aver that they have an interest 
in the matter in litigation in this action, and in the suc- 
cess of the defendant herein ; that they and the other 
holders and owners of said Dupont Street Bonds are the 
real parties interested in the defense of this action ; that 
Charles Tillson is a mere nominal defendant, being only 
interested to perform his duty as Tax Collector, in col- 
lecting the tax levied, as alleged in the complaint, for the 
purpose of paying the interest on said bonds. 


2d. These intervenors aver, the said D. O. Mills, upon 
his own personal knowledge, and the other Intervenors, 
according to their information and belief, that on the 6th 
day of February, 1878, at San Francisco, California, the 
said D. O. Mills purchased five of said Dupont Street 
Bonds, to-wit : Numbers 849, 850, 851, 852, 853, with all 
the interest coupons attached thereto ; and then and there 
paid therefor the sum of four thousand four hundred 
and fifty dollars ; that said D. O. Mills is now, and ever 
since said 6th day of February, 1878, has been the owner 
and holder of said five last mentioned Dupont Street 
Bonds, and of all the interest coupons attached thereto, 
save and except the first four of said coupons; that the 
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day of March, 1878, at San Francisco, California, Michael 


Ist, 1879, and represented by Coupon No. 5, is wholly 
unpaid ; also, that the interest due on said five last men- 
tioned Bonds, on January Ist, 1880, and represented by 
Coupon No. 6, is wholly unpaid; also, that the interest 
due on said five last mentioned Bonds, on July Ist, 1880, 
and represented by Coupon No. 7, is wholly unpaid. 


3d. These Interventors aver, the University of Cali- 
fornia and the said D. O. Mills, upon personal knowledge, 
and the other Intervenors, according to their informa- 
tion and belief, that on the 14th day of January, 1878, at 
San Francisco, California, the University of California 
purchased forty of said Dupont Street Bonds, to-wit: 
Numbers 212, 213, 214, 215, 269, 261, 262, 263, 264, 265, 
266, 267, 268, 269, 270, 271, 272, 273, 274, 275, 276, 277, 
278, 279, 280, 281, 282, 283, 284, 285, 286, 287, 288, 289, 
290, 291, 292, 293, 294, 295, with all the interest coupons 
attached thereto, and then and: there paid therefor, the 
sum of thirty-six thousand dollars; that the University 
of California is now, and ever since said 14th day of 
January, 1878, has been the owner and holder of said 
forty last-mentioned Dupont Street Bonds, and of all the 
interest coupons attached thereto, save and except the 
first four of said coupons, and that the interest due on 
said forty last-mentioned Bonds,.on July Ist, 1879, and 
represented by Coupon No. 5, is wholly unpaid; also, that 
the interest due on said forty last-mentioned Bonds, on 
January Ist, 1880, and represented by Coupon No. 6, is 
wholly unpaid; also, that the interest due on said forty 
last-mentioned Bonds, on July Ist, 1880, and represented 
by Coupon No. 7, is wholly unpaid. 

4th. These Intervenors aver, that said Joseph Rosen- 
berg upon his own personal knowledge, and the other 
Intervenors according to their information and belief, 
that between the 5th day of November, 1877, and the 6th 
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85 Reese, now deceased, purchased thirty of said Dupont 
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Street Bonds, to-wit: Numbers 467, 468, 469, 470, 471, 
472, 473, 474, 475, 476, 718, 719, 720, 721, 722, 723, 724, 
725, 726, 727, 728, 729, 730, 731, 732, 733, 734, 735, 736, 
737, with all the interest coupons attached thereto, and 
then and there paid therefor the sum of twenty-six 
thousand dollars; that from the 6th day of March, 1878, 
until his death on the 2d August, 1878, Michael Reese 
was the owner and holder of said thirty last-mentioned 
Bonds, and of all the interest coupons attached thereto, 
save and except the first three of said coupons, and that 
since the death of said Michael Reese, said thirty last- 
mentioned Bonds have constituted, and do still constitute, 
part of the assets of his estate, and are now held, with 
all the interest coupons attached thereto, save and except 
the first four of said coupons, by the Intervenors Jacob 
Rosenberg, Charles Lux and Joseph Rosenberg, as exec- 
utors of the last Will of said Michael Reese, deceased. 
That the interest due on said thirty last-mentioned 
Bonds, on July 1,1879, and represented by Coupon No. 
5, is wholly unpaid; also, that the interest due on said 
thirty last-mentioned Bonds on January 1, 1880, and 
represented by Coupon No. 6, is wholly unpaid; also that 
the interest due on said thirty last-mentioned Bonds on 
July 1, 1880, and represented by Coupon No. 7, is wholly 
unpaid. 


5th. These Intervenors aver, that said Michael Reese 
died on the 2nd day of August, 1878, and was at the 
time of his death, a resident of the City and County of 
San Francisco, State of California. That on the 5th day 
of September, 1878, Jacob Rosenberg, Charles Lux and 
Joseph Rosenberg were duly and legally appointed by the 
Probate Court of the City and County of San Francisco, 
executors of the last Will and Testament of said Michael 
Reese, and thereupon duly qualified as such, and are now 
acting as such executors. 
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6th. These Intervenors aver, the said Wm. A. Piper, 
upon his personal knowledge, and the other Intervenors, 
according to their information and belief, that on the 
14th day of September, 1877, at San Francisco, Califor- 
nia, the said Wm. A. Piper purchased fifty of said Du- 
pont Street Bonds, to-wit: Numbers 113, 114, 115, 116, 
117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 
129, 130, 317, 743, 744, 745, 746, 763, 764, 765, 766, 767, 
768, 769, 770, 771, 772, 773, 774, 775, 776, 777, 778, 779, 
780, 781, 782, 783, 784, 785, 786, 787, 788, 789, with all 
the interest coupons attached thereto, and then and there 
paid therefor the sum of forty-seven thousand two hun- 
dred and fifty dollars ; that said Wm. A. Piper is now, 
and ever since said 14th day of September, 1877, has 
been, the owner and holder of said fifty last-mentioned 
Dupont Street Bonds, and of all the interest coupons 
attached thereto, save and except the first six of said 
coupons, and that the interest due on said fifty last-men- 
tioned Bonds on July Ist, 1880, and represented by Cou- 
pon No. 7, is wholly unpaid. 


7th. These Intervenors aver, the said Charles F. Mac- 
Dermot, upon his personal knowledge, and the other In- 
tervenors according to their information and belief, that, 
in the month of March, 1877, at San Francisco, California, 
the said Charles F. MacDermot purchased twenty of said 
Dupont Street Bonds, to-wit, numbers 112, 341, 954, 955, 
957, 959, 962, 966, 968, 971, 973, 975, 976, 977, 978, 980, 
992, 993, 994, 995, with all the interest coupons attached 
thereto, and then and there paid therefor the sum of 
eighteen thousand nine hundred dollars; that said 
Charles F. MacDermot is now, and ever since the month 
of March, 1877, has been the owner and holder of said 
twenty last mentioned Dupont Street Bonds, and of all 
the interest coupons attached thereto, save and except 
the first four of said coupons, and that the interest due 
on said twenty bonds last mentioned on July Ist, 1879, 
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and represented by coupon No. 5, is wholly unpaid; also, 
that the interest due on said twenty last mentioned bonds 
on January Ist, 1880, and represented by coupon No. 6, 
is wholly unpaid; also, that the interest due on said 
twenty last mentioned bonds on July Ist, 1880, and rep- 
resented by coupon No. 7, is wholly unpaid. 

8th. These Intervenors defend against the claims of 
the plaintiffs in this action, and plead all the facts and 
matters hereinbefore alleged in answer to the complaint 
herein, and further answering said complaint, these In- 
tervenors allege as follows: 

In answer to Subdivision IV of said complaint, they 
deny, according to their information and belief, that the 
Board of Supervisors of the City and County of San 
Francisco did not, by resolution or order, within sixty 
days after the passage of said Act, or at any other time, 
express its judgment, or any judgment, that it would be 
expedient that Dupont street should be widened in ac- 
cordance with, or in the mode preseribed by, said Act, or 
at all; and denies that said Board of Supervisors failed 
within said period of sixty days after the passage of said 
Act to pass any resolution or adopt any order declaring it 
expedient to widen Dupont street under the provisions of 
said Act, and denies that by reason thereof, or by reason 
of any matter or thing in said complaint alleged, said 
Board of Dupont Street Commissioners, mentioned in the 
Act of the Legislature, in said complaint alleged, never 
were constituted a legal Board, or never were authorized 
to act under the provisions of said Act, but aver, on the 
contrary, according to their information and belief, that 
said Board of Supervisors, within sixty days next after 
the passage of said Act of the Legislature, did, by reso- 
lution and order, express its judgment that it would be 
expedient that Dupont street be widened in accordance 
with, and in the mode prescribed by, said Act of the Leg- 
islature; and avers that said Board of Dupont Street 
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Commissioners did become and was a legal Board, and 
were duly authorized to act under and by virtue of the 
provisions of said Act of the Legislature. 


9th. And as to Subdivision V of said complaint, these 
Intervenors, according to their information and belief, 
deny that under said Act the said Board of Dupont 
Street Commissioners, though wholly without authority, 
proceeded to act as such Board, under the provisions of said 
Act, but avers, on the contrary, according to their infor- 
mation and belief, that said Board of Commissioners 
proceeded to act, and did act, under and in pursuance of 
the provisions of said Act of the Legislature, and were 
lawfully authorized thereunto by the provisions of said 
Act of the Legislature, and they did act in conformity 
therewith, and not otherwise; and deny, according to 
their information and belief, that said Board of Dupont 
Street Commissioners did not, at any time, publish in the 
daily papers of said City and County of San Francisco, 
for a period of ten days, the notices to property owners 
required by Section 6 of said Act, or any notice in that 
behalf; and aver, on the contrary, according to their in- 
formation and belief, that said Board of Dupont Street 
Commissioners did, at the time and in the manner pre- 
scribed in and by the provisions of said Act of the Leg- 
islature, publish the notice to property owners required 
by the provisions of Section 6 of said Act of the Legisla- 
ture, and in strict conformity therewith. 


10th. And answering unto the VI Subdivision of said 
complaint, these Intervenors deny, according to their in- 
formation and belief, that said Board of Dupont Street 
Commissioners, without publication of the notice to 
property owners required by the provisions of Section 6 of 
said Act, or without being thereunto duly authorized, 
under and by virtue of the provisions of said Act of the 
Legislature, did proceed under the provisions of said Act, 
to prepare and adopt maps, plans and diagrams, as pro- 
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ascertain, determine, and separately state and set down, 
in a written report signed by them, the description and 
pretended cash value of the several lots and subdivisions 
of lands and buildings included in the land taken for 
the widening of said Dupont street, between the northerly 
line of Market street and the southerly line of Bush street, 
or the pretended damages done to the property along the 
line of said street, in form, but not in fact, as provided 
and required in said Act, or proceeded in form, but not 
in fact, to ascertain and set down in said report the des- 
cription of the said several subdivisions or lots of land 
included in the district designated in the proviso con- 
tained in Section 3 of said Act, with the sum or amount 
which said Board pretended to have -estimated each lot, 
has been or will be benefited by reason of the widening 
of said street, or completed their report in form, as re- 
quired by said Act, but aver, on the contrary, according 
to their information and belief, that said Board of Du- 
pont Street Commissioners did, in strict compliance with 
the provisions of said Act, at the time and in the man- 
ner therein and thereby provided, prepare and adopt 
plans, maps and diagrams, as provided in Section 7 of 
said Act, and did proceed in form and in fact to ascertain, 
determine and separately state and set down, in a written 
report signed by them, the description and actual cash 
value of the several lots and subdivisions of the lands and 
buildings included in the lands taken in the widening of 
said Dupont street, between the northerly line of Market 
street and the southerly line of Bush street, and the 
damages done to the property along the line of said street, 
in form and in fact, as provided in said Act of the Legis- 
lature, and did proceed, in form and in fact, and did, in 
form and in fact, ascertain, and set down in their said re- 
port, a description of the several subdivisions or lots of 
land ineluded in the district designated in the proviso 
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100 contained in Section 3 of said Act, with the sum or 
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amount which said Board actually estimated each lot, 
had been or would be benefited by reason of the widen- 
ing of said street, and completed their said report, in 
form and in fact, as required in and by said Act of the 
Legislature; that said report of said Board of Dupont 
Street Commissioners was actual, real, and in fact, and not 
simply in form, simulated, or unreal, but the same was 
wholly and really made in conformity with the provisions 
of said Act of the Legislature, and at the time and in the 
manner prescribed thereby. 


llth. And answering unto the VII Subdivision of said 
complaint, these Intervenors deny, according to their in- 
formation and belief, that the taking of each of said lots 
for said widening, as therein mentioned, was in effect the 
same as taking thirty feet in depth from the rear of each 
of said larger lots, for the reason alleged or for any 
reason. 

And these Intervenors deny, according to their infor- 
mation and belief, that the Commissioners, in fixing the 
value of the land to be taken, treated it as of the same 
value as a front lot of only thirty feet in depth, and deny 
that they estimated its value at about 200 per cent. 
greater than it in fact was, or that they knowingly or 
wilfully or intentionally ascertained and determined the 
value of the lots taken to be three times as much as they 
in fact were, or that by reason of any matter or thing in 
said complaint alleged the cost of the said widening was 
made three times as great as it ought to have been, but 
aver, on the contrary, according to their information and 
belief, that said Commissioners did truly and justly as- 
certain and determine, according to their best judgment, 
the actual cash value of the land taken, and did estimate 
and set the same down in their said report, and did not 
estimate the value of any land so taken at 200 per cent., 
or at any per cent., or at all greater, than was the value 
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103 of the same in fact, and deny, according to their infor- 


104 


105 


mation and belief, that they did set down the value of 
any of the land so taken, knowingly or wilfully or inten- 
tionally, at any sum in excess of what the same was justly 
worth, according to their best judgment, or that said 
Commissioners, knowingly or wilfully or intentionally, 
or at all, or in any manner, in estimating the value of the 
land taken for the widening of said street, in any manner 
or respect departed from the provisions of the said Act 
of the Legislature, in said complaint alleged ; or that by 
reason of any act or omission, knowingly or wilfully or 
intentionally, or otherwise, or at all, omitted or committed 
on the part of said Commissioners in and about the 
widening of said Dupont street, the cost of said widen- 
ing was three times, or any time, or at all, greater than 
the same ought to have been. 


12th. And answering unto the VIII Subdivision of 
said complaint, these Intervenors deny, according to 
their information and belief, that the said Board of Com- 
missioners, in ascertaining and setting down in their said 
report the sum or amount in which each lot included in 
the lands in said complaint described had been or would 
be benefited by reason of the widening of said street, 
wilfully, or knowingly, or intentionally, adopted a false 
rule for the ascertainment thereof, or one which was or 
is not equal or uniform. 

And deny, according to their information and belief, 
that, in estimating benefits, they did consider the lots 
which, by the widening, would become front lots, by 
reason of being given a frontage on the street as widened, 
as rear lots before the widening, or that they did consider 
the same as front lots, or as deriving only the same bene- 
fit as lots on the opposite side of the street which had al- 
ready a frontage, or did wilfully or intentionally omit 
from their estimate of benefits to said lots, on the west 
side thereof, about two-thirds of the actual benefit de- 
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106 rived by them respectively, or any part of the benefit | 
derived by them respectively,or at all; but aver, on the 
contrary, according to their information and belief, that 
they did, justly and truly, according to their best judg- 
ment, information and belief, honestly, and in good faith 
adopt a true and correct rule for the ascertainment of the 
benefits derived by said parcels of land, respectively, from 
said widening of said Dupont street, and did ascertain 
and set down against each lot the amount of benefit by 
each, respectively derived therefrom, and did not omit to set 
down against each lot the amount of benefit derived from 
said widening of said Dupont street. 
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sshd 13th. And, answering unto Subdivision IX of said 
complaint, these Intervenors deny, according to their in- 
formation and belief, that said Board of Commissioners, 
in fixing the ratio of benefits on all and every portion of 
the property assessed for benefits in said report, did wil- 
fully and knowingly, or wilfully or knowingly, 
adopt a false rule for the ascertainment thereof, as al- 
leged or otherwise, or at all, or that they computed said 
benefits upon the increased value of the property after 
the widening, instead of upon the increase in value 
thereof, or that the effect of the adoption of the pretended 
108 rule in this behalf in said complaint alleged, was, or is, 
to make the various assessments, or any of said asses- 
ments for benefits, grossly, or at all, unequal or wanting, 
in uniformity, or that the same was well known to said 
Commissioners, or to any of them, or that the same was 
intentional, or at all determined by them, or by any of 
them ; but aver, on the contrary, according to their in- 
formation and belief, that said Commissioners did, 
actually, ascertain and determine, according to their best 
judgment, in good faith, the amount of benefits derived 
to each of said parcels of land from the widening of said 
Dupont street, and did set the same down in their said 
report, and.that in the ascertainment thereof, they, in 
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uniform and equal method for ascertaining the amount 
of benefits derived by each of said parcels of land, re- 
spectively, and not otherwise. 

14th. And answering unto the X Subdivision of said 
complaint, these Intervenors deny, according to their in- 
formation and belief, that said Board of Commissioners, 
after they had estimated in value all the costs and ex- 
penses which could properly or at all arise in said widen- 
ing of said Dupont street, arbitrarily and illegally, or ar- 
bitrarily or illegally, added thereto the further sum of 
$70,935, or anysum of money, or knowingly and wilfully, 
or knowingly or wilfully included the same, or any part 
of the same, in their estimate of the expenses of said wid- 
ening, or that they did include therein any amount not 
authorized by said Act, or in any manner necessary for 
the work provided for in said Act, or did inelude in said 
report any amount of money not deemed necessary for 
said work, as said report was confirmed, or otherwise, 
or that there is included in the assessment for 
widening said street, or in said levy, any amount of 
money not deemed necessary for the widening of said 
street, and fully anthorized by the provisions of said Act 
of the Legislature. 

Deny, according to their information and belief, that 
said Board of Commissioners have so negligently and 
carelessly, or negligently or carelessly, managed their af- 
fairs, that they have permitted the whole, or a greater 
portion of said sum of $70,935, or any part thereof, to be 
drawn out, misappropriated, or converted, or utterly 
lost. 

15th. And answering unto Subdivision XI of said 
complaint, these intervenors deny, according to their in- 
formation and belief, that the notice that said report was 
open for the free inspection of all parties interested for 
thé period of thirty days, was not published by said 
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112 Board daily for twenty days in two daily newspapers pub- 
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lished in said City and County of San Francisco, or that 
the notice required in and by Section 7, of said Act, never 
was published in two papers, daily, for twenty days, as 
prescribed and required in and by said Act, but aver on 
the contrary, according to their information and belief, 
that said Board did duly publish the notice, and all no- 
tices, as provided and required in and by the provisions 
of said Act of the Legislature. 


16th. And answering unto Subdivision XII of said 
complaint, these Intervenors deny, according to their in- 
formation and belief, that upon the filing in the County 
Court of the City and County of San Francisco, of the 
objections, or of any of them mentioned in said XII Subdi- 
vision of said complaint, to the report of said Board of Du- 
pont Street Commissioners, or upon the proposals or threats 
or any of them, mentioned in said XII Subdivision of said 
complaint, to contest the report, before said County Court, 
that said Commissioners thereupon, to induce the objec- 
tors mentioned in said XII Subdivision of said complaint, 
or any of them, to withdaaw their said objections, or to 
prevent the matters, or any of the matters, alleged in said 
complaint, from becoming publicly known, secretly and 
collusively, or fraudulently, or secretly, or collusively, or 
fraudulently, or at all, entered into any arrangement with 
said objectors, or any of them, by which said objectors 
agreed to withdraw their said objections, or any of their 
said objections, or that said Board of Commissioners, by 
their attorney, or otherwise, or at all, in consideration 
thereof, agreed to change, or procured to be changed, 
their said report as to the property of said objectors, or 
as to the property of any of them, so as to reduce or 
cause to be reduced, the amount of estimated benefits on 
the property of said T. H. Blythe from $97,380, as origi- 
nally stated in said report, to $39,653; or to reduce or 
cause to be rediiced, the amount of estimated benefits on 
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115 the property of Meetz and Simon, from $20,750, as stated 
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in said report, to $15,758; or to reduce or cause to be reduced, 
the amount of estimated benefits on the property of William 
Sharp from $2,288 as stated in said report, to $2,038; or 
to reduce, or cause to be reduced, the amount of estima- 
ted benefits on the property of George W. Osborn from 
$17,444 as stated in said report, to $12,444; or to reduce, 
or cause to be reduced, the amount of estimated benefits 
on the property of James Phelan from $98,427, as stated 
in said report, to $78,427; or to reduce, or cause to be 
reduced, the amount of estimated benefits on the property 
of David Hunter, from $25,205, as stated in said report, 
to $17,205; or to reduce, or cause to be reduced, the 
umount of estimated benefits on the propeaty of P. Mar- 
sicano from $15,844, as stated in the said report, to $11,- 
844; or to reduce, or cause to be reduced, the amount of 
estimated benefits on the property of L. Carivaux from 
$4,653, as stated in said report, to $3,400; or to increase, 
or cause to be increased, the estimated value of the prop- 
erty of James Phelan, taken for said widening, from 
$15,000, as stated in said report, to $25,000; or to increase, 
or cause to be increased, the estimated value of the prop- 
erty of Josephine Robinett, taken for said widening, 
from $10,000, as stated in said report, to $20,000; or to 
increase, or cause to be increased, the valuation of the 
property of David Hunter, taken for said widening, from 
$2,438, as stated in said report, to $5,174; or that there- 
upon or in pursuance of said arrangement, said County 
Court entered an order, upon consent of said objectors, 
as to each objector, directing the said Board of Commis- 
sioners to modify said report, as above stated, or in ac- 
cordance with said alleged arrangement. 


And deny, according to their information and belief, 
that the judgment of said County Court was made or en- 
tered under or in pursuance of any fraudulent or collu- 
sive or secret arrangement, or any arrangement, to the 
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118 prejudice of any of the property owners affected in and 
by said widening of said Dupont street. 


Deny according to their information and belief, that 
said changes, or any of said changes, were ordered 
by said County Court, upon the consent of said 
objectors and of said Commissioners alone, or with- 
out any investigation of the subject matter of said 
objections, or without any actual consideration of the 
merits, or without any proofs of any kind; aver, on 
the contrary, according to their information and belief, 
that the property owners, interested and concerned, in : 
favor of, and in opposition to said objections, did fully 
investigate the same and consult their counsel, learned in 
the law, with respect thereto, and that all and 
singular, the matters in this behalf, in said com- 
plaint alleged, were fully examined and considered 
by the parties in interest and their counsel, and by said 
County Court; deny, according to their information and 
belief, that said changes and alterations, or any of said 
changes, or any of said alterations, were made by said 
Board of Commissioners, or consented to as alleged, for the 
sole purpose, or for the purpose of inducing said persons 
to withdraw their objections, or to prevent an examina- 
tion on the merits, or to prevent publicity as to said pre- 
tended frauds, or for the purpose, or with the design, that 
any of the persons affected by said assessment might not 
know thereof; or that the same might be approved or 
confirmed without their knowledge thereof; or that said 
orders, or any of them were, or was, in fact, obtained by 
fraud and collusion and imposition, or by any fraud or 
any collusion, or any imposition upon said Court. 

Deny, according to their information and belief, that 
in making said changes and alterations, deductions and 
additions, a different mode of estimating the extent of 
the benefit from the value of the property taken, was | 
applied to the property of said persons above named, | 
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121 from that which was in said report applied to the 
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property of other persons affected by said assessment 
to the great detriment and disadvantage, or to any 
detriment, or to any disadvantage of said other persons, 
or to the great detriment and disadvantage of the plain- 
tiffs, or of any of them, or to the detriment, or to the 
disadvantage, or any detriment of the plaintiffs, or any 
of them, or that thereby, or by said changes and alter- 
ations, or by any of said changes, or by any of said 
alterations, the burden of assessment upon said other 
persons, or upon any of them, and property so assess- 
ed, was increased upwards of $125,000, or in any sum 
of money at all, or that all equality or uniformity of 
assessment upon the various lots or subdivisions as- 
sessed, was destroyed, or that this was knowingly or 
intentionally done, or at all done by said Commission- 
ers; and upon and according to their information and 
belief, these intervenors aver the truth and fact to be 
of and concerning said alleged changes and modifica- 
tions, that after the filing of said report by said Com- 
missioners in said County Court, the objectors in said 
complaint named, did file their written objections to the 
confirmation of said report; that thereupon the’ property 
owners affected in and by the widening of said Dupont 
street, including the plaintiffs in this case and their pre- 
decessors in interest, by themselves and their counsel 
conferred and consulted with said objectors and their re- 
spective counsel, and examined and investigated into the 
grounds of said alleged objections, and after fully and 
carefully examining and considering said report and the 
objections thereto, and the widening of said Dupont 
street, by consent of all parties concerned, and for the 
purpose of avoiding greater expense, litigation, delay, 
loss and detriment to all parties concerned, did 
knowingly, understandingly and mutually consent and 
agree to said alleged changes and modifications, and 
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124 did thereupon present, or cause to be _ presented 
to said Dupont Street Commissioners and to said County 
Court, their petition in the words and figures following: 


“San Francisco, December 14th, 1876. 


To the Board of Dupont Street Commissioners—GENTLE- 
MEN: As property owners, assessed to pay for the pro- 
posed widening of Dupont Street, from Market to Bush 
street, we respectfully, but earnestly urge upon you the 
necessity of completing the widening immediately. It h 
has come to our knowledge that obstacles have been in- 

_ terposed to the confirmation of your report to the County 
125 Judge by certain property owners, who require changes 
in the assessment for damages and benefits. In all of 
these we deem it best that concessions be made in every 
ease, rather than the widening should be jeopardized, 
and to that end all concessions, and to any extent that 
you may make, will, in view of the urgency of the im- 
provements, meet with our hearty approval and support.” 


og 
“ ‘ 
S. 
tx 
oa 
yet 
wis 
~ 
i, 
a 
’ = 
:f 
. 
= 
1 
a 
. = 
ce - 
iF 
€ 
> ae 
; ‘ 
= 
$ 4 
~ pa 
> ‘ae 
¢ ies 
<4 
3g 
t ee 
> é 
» & 


Which petition, as these intervenors are informed and 
verily believe, was presented to said Dupont Street Com- 
missioners, and to said County Court as aforesaid, by and 
on behalf of all the property owners concerned or affected 

26 by the widening of said Dupont street, including the 
plaintiffs herein and their predecessors in interest. 

17th. And these Intervenors answering unto Subdi- 
vision XIII of said complaint, deny, according to their 
information and belief, that while said Thomas H. Blythe 
was claiming, or about to claim, in said County Court, | 
that said Board, in estimating the value of property 
taken, had ailopted the wrong rule in estimating the 
value thereof, as alleged in said Subdivisions 7 and 8 of a 
said complaint, or at any time said Board of Commis- 
sioners, or any of them, to induce said Blythe to with- 

_ __ draw his objections, or any of his objections, entered into 
~__ an arbitration with said Blythe, or entered into an agree- 


129 


ment by and between them and said Blythe, whereby D- 
C. McRuer, Thos. D. Matthewson and Eugene McCarthy 
were appointed arbitrators, or that it was submitted to 
them as arbitrators, to determine what amount of the 
fair and legitimate cost of widening the street should be 
assessed upon the property of said Blythe, or that it was 
agreed by said Board, in the matter of said arbitration, 
that said arbitrators, in making their determination, 
should consider the whole subject of allowance for dam- 
ages to land and the apportionment of benefits to the 
same as though nothing had been done in the premises 
by anyone theretofore, or that said arbitrators should 
take, as a basis for allowing damages, the difference in 
value between the lots on the west side of said Dupont 
street as they were before the widening, and the value 
of the same lots diminished in depth thirty feet. 

These Intervenors deny, according to their in- 
formation and belief, that said McRuer, Matthew- 
son and McCarthy, as arbitrators, proceeded to 
make estimates, or found, or ascertained, or reported to 
said Board of Commissioners that the value of the whole 
land taken for said widening of Dupont street was only 
$246,240, instead of $639,913; and these Intervenors deny, 
according to their information and belief, that said 
McRuer, Matthewson and McCarthy, as arbitrators, found, 
or ascertained, or reported to said Board of Commission- 
ers that said Blythe’s property would be benefited, or 
should pay only the sum of $39,653, instead of $97,- 
308, as found by said Board of Commissioners, 

These Intervenors aver, according to their information 
and belief, that said McRuer, Matthewson and McCarthy 
did not act as arbitrators, as alleged in the thirteenth 
Subdivision of said complaint, and that the whole action 
of said McRuer, Matthewson and McCarthy in and about 
the premises was simply advisory to the said Board of 
Commissioners, and in no way binding upon them, and 
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was not made by said McRuer, Matthewson and McCarthy, 
as arbitrators, or in any other capacity than as advisers 
to the said Board of Commissioners. 

These Intervenors deny, according to their information 
and belief, that the parties affected by said assessment, 
other than said Blythe, had no notice of the matters in 
said thirteenth Subdivision of the complaint alleged, or 
no opportunity to contest the same, or to be heard 
thereon. 

These Intervenors deny, according to their information 
and belief, that the matters alleged in the thirteenth 
Subdivision of said complaint, or the whole thereof, or 
any part thereof, was concealed by said Board of Commis- 
sioners, or by any of them, from the plaintiffs, or from 
any of the plaintiffs, or from the persons whose property 
was or is affected by said assessment, or from any of such 
persons. 


These Intervenors deny, according to their information 
and belief, that said Board of Commissioners, for the pur- 
pose of inducing said Blythe to withdraw his exceptions, 
as stated in the twelfth Subdivision of the complaint, con- 
sented to change or diminish the amount of the estimated 
benefits on the property of said Blythe from $97,308 to 
$39,653, or consented to make any change in the amount 
of the estimated benefits on the property of said Blythe, 
for the mere purpose of inducing said Blythe to with- 
draw his exceptions to the report of said Commissioners; 
on the contrary, these Intervenors aver, according to 
their information and belief, that the whole action of the 
said Board of Commissioners in the matter of the assess- 
ment of said Blythe, was in good faith, and for the pur- 
pose of correctly assessing the property of said Blythe to 
be benefited by said widening of Dupont street. 

18th. These Intervenors, in answer to the XJV Sub- 
division of the complaint, deny, according to their in- 
formation and belief, that said Board of Commissioners 
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155 never did in fact, or that no member of said Board ever 


did, ascertain or determine the value of the several lots or 
subdivisions of land, or any of them, or buildings, or any of 
them, included in the land taken for the ‘widening of 
said Dupont street, or the damage done to the property 
along the line of said Dupont street, or any of it, or the 
amount which said lots assessed, or any of them, would 
be benefited by reason of the widening of said Dupont 
street. 

These Intervenors deny, according to their informa- 
tion and belief, that said Board of Commissioners did not 
themselves personally examine into said matters, or 
employed certain persons, whom they called or desig- 
nated experts, to ascertain or determine all or sin- 
gular said matters for them; or that said Board of Com- 
missioners adopted the estimates of said experts as to all 
or any of said matters, or embodied them in their said 
report without ever, in fact, having made any estimate of 
their own thereupon. 

On the contrary. these Intervenors aver, according to 
their information and belief, that all the matters em- 
braced in and set forth in the report of said Board of 
Commissioners as to the widening of said Dupont street, 
were matters which were ascertained, determined, and 
personally examined and estimated, by said Board of 
Commissioners themselves; and that the said report of 
the said Board of Commissioners, as to the widening of 
said Dupont street, was the result of personal estimate 
and decision and judgment of said Board of Commission- 
ers, and of no other person or persons whomsoever. 

19th. And as to the matters set forth in Subdivision 
XV of said complaint, these Intervenors deny, according 
to their information and belief, that at the dates or times 
in the complaint mentioned, or at any of them, A. J. 
Bryant was the’owner of, or interested in, any lands on 
the west side of Dupont street, or in any lands which 
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136 were taken for the widening of said Dupont street, or that 


said A. J. Bryant was interested in any of the lands on 
the west side of Dupont street which were taken for the 
widening thereof; and the title of which stood of record 
in the names of persons, or of any person, other than 
the said Bryant. 

These Intervenors deny, according to their informa- 
tion and belief, that said A. J. Bryant was interested in 
the lot on the northwest corner of Dupont and O’Farrell 
streets, or in any portion of said lot, or that Richard 
Ivers ever acted as the agent of said A. J. Bryant in 
purchasing from one Join Griffin any property on the 
west side of Dupont street, or the lot on the northwest 
corner of Dupont and O’Farrell streets, or that said Bry- 
ant was, jointly or at all, interested with said Richard 
Ivers in the purchase of said lot at the northwest corner 
of Dupont and O’Farrell streets, or in the purchase of 
any lot on the west side of Dupont street, or in the pur- 
chase of any lot which was taken for or affected by the 
widening of said Dupont street. 

These Intervenors deny, according to their informa- 
tion and belief, that said A. J. Bryant was interested in 
any lot on Dupont street; the title of which was taken, 
or stood in the name of Robert Watt and Francis Ber- 
ton, or in the name of either of them. 


These Intervenors deny, according to their information 
and belief, that Robert Watt and Francis Berton ad- 
vanced any money to A. J. Bryant or to A. J. Bryant and 
Richard Ivers jointly, for the purchase of any property 
situated on the west side of Dupont street, or on the 
northwest corner of Dupont and O’Farrell streets. 

These Intervenors aver, according to their information 
aud belief, that in the month of September, 1876, said 
Richard Ivers purchased from John Griffin, for the sum 
of $75,000, the lot situated at the northwest corner of 
Dupont and O’Farrell streets, which last mentioned lot 
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had a frontage of 36 feet 6 inches on Dupont street, by a 
depth of 80 feet on O’Farrell street, but the fact of said 
purchase by said Richard Ivers was public and notorious. 
That said. Richard Ivers, at the time of said purchase, 
offered to A. J. Bryant a joint interest in the same, which 
the said A. J. Bryant then and there declined, but agreed 
to endorse the promissory notes of said Richard Ivers 
for $60,000, payable in three and twelve months, upon 
the condition that the Swiss American Bank would advance 
the face of said notes to said Ivers and take as security for 
payment of said notes the fee simple title of said lot on the 
northwest corner of Dupont and O’Farrell streets in its 
own name and the further security of $35,000 collaterals 
belonging to said Richard Ivers, then in possession of said 
Swiss American Bank; that thereafter said Swiss Ameri- 
can Bank demanded as additional precaution, that the 
said A. J. Bryant should become a joint maker of said 
notes for $35,000, instead of being merely the indorser 
thereon, and that thereupon the said A. J. Bryant, as an 
accommodation to said Richard Ivers, and not otherwise, 
and knowing that the security to said bank was abundant 
for the said loan, and that he, the said Bryant, incurred 
no risk in becoming a joint maker of said notes, did sign 
said notes, as the joint maker thereof, with the said Ivers; 
that thereafter, on the 2d day of August, 1877, said Rich- 
ard Ivers made a mortgage upon said lot, at the north- 
west corner of Dupont and O’Farrell streets, to the Odd 
Fellows’ Bank, to secure to the last mentioned bank the 
sum of $35,000, then and there loaned by said Odd Fel- 
lows’ Bank to said Richard Ivers, and with that money, 
and the proceeds of the collaterals aforesaid, then previ- 
ously held by the Swiss American Bank, and from 
resources of his own, the said Ivers took up the joint notes 
of himself and the.said Bryant to the said Swiss Amer- 
ican Bank, and cancelled the same, and that the whole 
action of said A. J. Bryant in the matter of assisting said 
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142 Richard Ivers to raise money for the purpose of carrying 


out and effectuating his purchase from said John Griffin, 
was merely as a friendly act to said Ivers, and not be- 
cause of any interest, actual or contingent, of said Bry- 
ant in said purchase. | 

These Intervenors deny, according to their information 
and belief, that said A. J. Bryant was not a disinterested 
eommissioner in the matter of said improvements, to-wit: 
the widening of Dupont street, or that he acted in any 
or all of said matters as a judge in his own cause. 


These Intervenors deny, according to their informa- 
tion and belief, that the said A. J. Bryant was interested 
in any pieces of property affected by said assessment for 
the widening of Dupont street, the title to which was 
ever concealed, or held in the name of any person, or 
persons, unknown to the plaintiffs, or in the name or 
names of any third persons. 

These Intervenors admit, according to their informa- 
tion and belief, that for seven or eight years last preced- 
ing the passage of the Statute of California, under which 
said Dupont street was widened, said A. J. Bryant was 
the owner, jointly with one G. L. Bradley, one of the 
plaintiffs in this action, of that certain lot situate on the 
northeast corner of Morton and Dupont streets, having a 
frontage of 20 feet on Dupont street by 60 feet on Mor- 
ton street. 

These Intervenors aver, according to their information 
and belief, that the assessment of the Board of Commis- 
sioners for the widening of Dupont street upon last 
mentioned lot, was according to the general scale of as- 
sessment adopted for the property along the east line of 
Dupont street, and that the assessment for the last men- 
tioned lot was perfectly fair and just, and the said Bry- 
ant’s and Bradley’s ownership of the lot last mentioned, 
was a notorious fact, and appeared upon all the maps and 
reports made, or caused to be made, by said Board of 
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145 Commissioners, in the widening of said Dupont street, 


and was also published in the daily papers in their ac- 
count of the assessments and proceedings of said Board 
of Commissioners. 


These Intervenors deny, according to their information 
and belief, that the portion of the aforesaid lot at the 


. northwest corner of Dupont and O’Farrell streets, after 


cutting therefrom thirty feet for the widening of said 
Dupont street, was worth sixty thousand dollars, or any 
sum greater than fifty-five thousand dollars, but that this 
value of fifty-five thousand dollars is, and was, incum- 
bered by the lien and charge upon said lot for the widen- 
ing of Dupont street, which lien and charge amounts, in 
the aggregate, to the sum of nineteen thousand five hun- 
dred dollars. 

20th. These Intervenors, in answer to the matters set 
forth in the XVI Subdivision of said complaint, deny, 
according to their information and belief, that said Board 
of Dupont Street Commissioners never acquired jurisdic- 
tion to widen said Dupont street, or any portion thereof; 
or that the notices, or any of them, mentioned in said 
complaint and called for by the statute for the widening 
of said Dupont street were not given as alleged in said 
complaint, but on the contrary, these Intervenors aver, 
according to their information and belief, that said no- 
tices, and every of them, were duly and properly given. 

These Intervenors aver, according to their informa- 
tion and belief, that, by the report of said Board 
of Dupont Street Commissioners as confirmed the 
total cost of said improvements for the widening 
of Dupont street with the expense of the same, 
was fixed and assessed by their report at nine hundred 
and fourteen thousand nine hundred and forty-one dol- 
lars; but that to provide for the interest, which became 
payable on the first day of July, 1877, upon the bonds 
authorized to be issued under the aforesaid statute, and in 
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of last mentioned Statute of March 23d, 1876. 
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view of the fact that said bonds were not saleable at a 
higher price than 95 per cent. on their par value, it be- 
came necessary, in order to effectuate and carry out the 
intention of said statute, and to provide for the payment 
of the interest accrued on the first day of July, 1877, on 
the aforesaid bonds, to issue bonds to the amount of one 
million of dollars, in order that the sum of $950,000 
might be actually realized, by and from said assessment, 
and for these reasons the amount of bonds issued by the 
Commissioners authorized to issue said bonds, was fixed 
at one million of dollars; and in further explanation of 
the matters alleged in the 18th subdivision of said com- 
plaint, these Intervenors further aver, that on the 20th 
day of December, 1876, the final report of said Board of 
Dupont Street Commissioners was fully confirmed by the 
final judgment of the County Court of the City and 
County of San Francisco. 

The said County Court, by its said final judgment of 
December 20, 1876, adjudicates, among other things, as 
follows: 

Ist. That on the Ist day of May, 1876, the Board of 
Supervisors of the City and County of San Francisco, 
duly passed an order, which was duly approved on the 
3d day of May, 1876, by A. J. Bryant as Mayor and er- 
officio President of said Board of Supervisors, wherein 
and whereby said Board of Supervisors declared it to be 
expedient that Dupont street, in said City and County of 
San Francisco, be widened, under and in accordance 
with, and to the extent and under the conditions pre- 
scribed in that certain Statute of the State of California, 
entitled “An Act to authorize the widening of Dupont 
street, in the City of San Francisco,” approved March 
23, 1876. 7 

2d. That the said Board of Dupont Street Commis- 
sioners had duly caused to be published the notice re- 
quired, and for the period required, by the sixth section 
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3d. That the said Board of Dupont Street Commis- 
sioners had completed its report on the 23d day of Sep- 
tember, 1876, and that as soon as the same was completed, 
had left it at the office of said Board, daily, during ordi- 
nary business hours, for thirty days, to-wit : from the 
23d day of September, 1876, up to and including the 
27th day of October, 1876, for the free inspection of all 
parties interested, and that notice that said report was so 
open for inspection for such time and at such place was 
duly published by said Board, daily, for twenty days, in 
two daily newspapers, printed and published in said City 
and County of San Francisco, to-wit: from the 23d day 
of September, 1876, to the 17th day of October, 1876, 
both inclusive, as required by said Statute of March 23, 
1876. | 

4th. That the gross amount of damages for the wid- 
ening of Dupont street, between Bush and Market streets, 
was $914,991.80, and that the amount allowed by said 
Board for attorney’s fees, salary of Secretary, expenses of 
experts, and all other amounts as appeared in said report, 
including such contingent expenses as might be neces- 
sarily incurred in closing the labors of said Board, was 
fair, reasonable and just. 

5th. Thatthe gross amounts of benefits assessed against 
the property described in the report of benefits of said 
Board was $796,837. 

6th. That all the proceedings taken by said Board had 
been duly and legally taken, and that all the acts, mat- 
ters and things provided by said Statute of March 23d, 
1876, to be done and performed by said Board in the 
premises, had, on the part of said Board, been duly and 
regularly done and performed in the forms, at the times, 
and in the manner prescribed by said Statute of March 
23d, 1876. 

7th. That the report of said Dupont Street Commis- 
sioners in the matter of the widening of Dupont street, 
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1876, as modified by said Board, under orders of said 
County Court theretofore made, and as the same then ex- 
isted on file in said County Court, should be fully and in 
all respects, approved and confirmed. | 

These Intervenors further aver, that after the aforesaid 
final judgment of said County Court, and during the first 
seven months of the year 1877, the said Dupont street, 
between Market and Bush streets, was actually widened 
from an original width of forty-four feet to a width of 
seventy-four feet, measuring westerly from the original 
and present easterly line of said Dupont street, and that 
the space so added to said Dupont street was taken from 
the land along the westerly side thereof; that in obedience 
to the final report of said Board of Dupont Street Com- 
missioners, and to said final judgment of said County 
Court, all the owners of lots and buildings along the 
original westerly line of said Dupont street, and between 
Market and Bush streets, acquiesced in said widening of 
Dupont street, and during the first seven months of the 
vear 1877, removed all their respective buildings and im- 
provements from the said additional belt, thirty feet in 
width, so added to Dupont street on the westerly side 
thereof, and absolutely surrendered said additional belt 
of ground to the uses and purposes of a public street, and 
as an addition to said Dupont street, and all this as 
early as the 31st day of July, 1877. 

These Intervenors further aver, that since the sur- 
render last mentioned, and since the month of July, 1877, 
the said addition to Dupont street has constituted a part 
thereof, and has been devoted to the uses and purposes of 
a public street, and has been used, and still is used as 
such by the plaintifis herein, and by the public at 
large; and that ever since the month of July, 1877, 
the plaintiffs have had and enjoyed, and do still 
have and enjoy all the benefit and advantage which 


157 has accrued and does accrue to their respective lots des- 
cribed in the complaint herein, from the aforesaid widen- 
ing of Dupont street. 

These Intervenors further aver, that since the said 
final judgment of said County Court, and previous to the 
Ist day of November, 1877, there had been constructed 
along the new westerly line of Dupont street, between 
Bush and Market streets (that is along the new westerly 
line, established for Dupont street by said widening), at 
a cost of about eight hundred thousand dollars, twenty 
new brick buildings, one of which is five stories in height, 
twelve of which are four stories in height, six of which 
are three stories in height and one of which is two 
stories in height. That said twenty new brick buildings 
contain on their first or ground floor thirty-nine rooms 
suitable for, and intended for, and most of which are now 
occupied as stores or shops. 

These Intervenors further aver that since said final 
judgment of said County Court, and upon the faith there- 
of, the said Board of Dupont Street Commissioners have 
caused to be prepared and issued, in accordance with the 
provisions of the aforesaid Statute of March 23d, 1877, 
and for the purpose of thereby paying and discharging 
all the damages, costs aad expenses of the said widening 
of Dupont street, one thousand bonds of the City and 
County of San Francisco, each of which bonds bears 
date the first day of January, 1876, (which is the date on 
which each of said bonds was issued), and is for the sum 
of one thousand dollars, and is payable in gold coin of 
the United States twenty years from the date thereof, and 
bears interest in like gold coin at the rate of seven per 
cent. per annum, payable half yearly, on the first day of 
July and the first day of January of each year, upon in- 
terest coupons attached to each of said bonds, and the 


principal and interest of each of said bonds is payable 
at the office of the Treasurer of the City and County of 
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160 San Francisco, and each of said bonds is executed under 


the official seal of the City and County of San Francisco, 
and is subscribed by the Mayor, the Auditor and the 
City and County Surveyor of said City and County of 
San Francisco, constituting the Board of Dupont Street 
Commissioners. 

These Intervenors further aver, that during the first 
six months of the year 1877, the Mayor, Auditor and 
Treasurer of said City and County of San Francisco did 
sell and dispose of said one thousand bonds, in accord- 
ance with the requirements and provisions, and for the 
purposes expressed, in said statute of March 23d, 1876; 
and all this before any question was raised by plaintiffs, 
or by any of them, or by any one else, as to the validity 
of the proceedings, under the last-mentioned statute, for 
the said widening of Dupont street, or as to the validity 
of the said widening of Dupout street, or as to the valid- 
ity of said bonds, or as to the validity of the assessments 
to pay the interest and one-twentieth of the principal of 


said bonds. 


These Intervenors further aver, according to their 
information and belief, that the greater part of 
said one thousand bonds have, according to their in- 
formation and belief, been purchased and paid for, and 
are now held, by innocent holders, who purchased and 
paid for the said bonds in the Fall of 1877 and during 
January and February, 1878, and who, at the time they 
so purchased and paid for said bonds, had no knowledge 
or notice, either actual or constructive, either express or 
implied, of any defect, or vice, or impurity, or fraud in 
said bonds, or in any of them, or in any of the acts, do- 
ings or proceedings which led to the issuance of said 
bonds; on the contrary, these Intervenors aver, accord- 
ing to their information and belief, that last mentioned 
holders and purchasers of said bonds purchased and paid 
for the same, and every of them, in good faith, and in the 
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full belief that all the prerequisites to the issuance of 
said bonds, and the issuance of every of them, had been 
fully complied with, and that said bonds were good and 
valid and negotiable bonds. 


2ist. And as to Subdivision XIX of said complaint, 
these Intervenors deny, accordinz to their informati on and 
belief, that said proceedings constitute an apparent lien 
upon all said real estate of plaintiffs; but aver, according 
to their information and belief, that the same are in fact 
a real lien upon said lands; and deny, according to their 
information and belief, that said proceedings, or any of 
the same, constitute or work a cloud upon the title of 
plaintiffs, or the title of any of them, to their respective 
lots, or work an irreparable injury thereto, or to any of 
the same. 


22d. And answering unto Subdivision XX of said 
complaint, these Intervenors deny, upon and according to 
their information and belief, that said plaintiffs, and 
every of them, had not knowledge of the facts alleged in 
paragraphs 7, 8, 9, 10, 11, 12, 13, 14 and 15 of said com- 
plaint, or that the same were not discovered or not known 
to plaintiffs, and to every of them, prior to April 5th, 
1878; but aver, on the contrary, according to their infor- 
mation and belief, that the same, and every of the mat- 
ters and things in said last mentioned nine subdivisions 
of the complaint, respectively set forth, were known to 
plaintiffs, and to every of them, at the respective times 
the same occurred. And these Intervenors deny, accord- 
ing to their information and belief, that said plaintiffs, 
and every of them, have not acquiesced in said assess- 
ment, or have never consented thereto; and aver, on the 
contrary, according to their information and belief, that 
they and every of them have consented thereto, and to 
all and singular the matters and proceedings in and about 
the widening of said Dupont street. 

23d. And these Intervenors, answering unto Sub- 
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division XXII of said complaint, deny, according 


166 to their information and belief, that said assess- 


ment is so onerous and excessive, or so onerous 
or excessive, that it amounts practically, or at all, 
to confiscation of the property of these plaintiffs, or 
of any of them; deny, according to their information 
and belief, that the income of the plaintiffs, or 
any of them, from their property affected by said 
assessment, is: now insufficient to pay the ordi- 
nary taxes levied upon said property, or any of the 
same, and this assessment; or that said assessment if 
maintained, would take the whole income of the respec- 
tive properties of said plaintiffs, or of any of them, for 


167 twenty years, to pay said assessment and taxes, or that 


their property, or the property of any of them, will be 
practically, or at all, confiscated thereby. 

Wherefore, these Intervenors pray, the premises con- 
sidered, that plaintiffs take nothing by this action, and 
that judgment be rendered against them for costs. 

McA.uisterR & BERGIN, 
Attys. for Intervenors. 
STATE OF CALIFORNIA, j 
City and County of San Francisco, | 

D. O. Mills, Jacob Rosenberg, Charles Lux, Joseph Ro- 

senberg, Wm. A. Piper and Charles F. MacDermot, being 
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168 each duly and severally sworn, depose and say, and each 


for himself, and not one for the other, deposes and says, 
that he has heard read the foregoing Complaint in Inter- 
vention, and knows the contents thereof; and that the 
same is true of his own knowledge, except as to the mat- 
ters which are therein stated on the information and be- 
belief of the Intervenors, and as to those matters that he 


believes it to be true. 
D. O. MILLs, 


JOSEPH ROSENBERG, 
W. A. Piper, 
C. F. MacDermor. 
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Subscribed and sworn to, before me, this 13th day of 
August, A. p. 1880. 
[SEAL. ] J. H. Buroop, 
Notary Public. 


STATE OF CALIFORNIA, 


- , 1 . 8&8. 
City and County of San Francisco, \ 


D. O. Mills being first duly sworn, deposes and says 
that he is the Treasurer of the University of California; 
that he has heard read the foregoing Complaint in Inter- 
vention, and knows the contents thereof, and the same is 
true of his own knowledge, except as to the matters 
which are therein stated on the information and belief 
of the Intervenors, and as to those matters that he be- 


lieves it to be true. 
D. O. MILLs. 


Subscribed and sworn to before me this 13th day of 
August, A. bp. 1880. 
[SEAL. | J. H. Broop, 
Notary Public. 
{ Endorsed. ] 
Service of within Complaint in Intervention, admitted 
this 13th day of August, a. p. 1880. 
GARBER, THorNToN & BISHOP, 
Attys. for Plaintiffs. 
Filed Aug. 13, 1880. 
7 Witiram A. Stuart, 
Clerk. 
By S. SHAEN, 
Deputy Clerk. 


[Title of Court and Cause. } 
ANSWER. 


The defendant in the above entitled action, for answer 
to the complaint of the plaintiffs therein, and in answer 
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to paragraph four of said complaint, denies that the 
Board of Supervisors of the City and County of San 
Francisco did not, by resolution or order, within 60 days 
after the passage of said Act, or at any other time, ex- 
press its judgment, or any judgment, that it would be 
expedient that Dupont street should be widened in ac- 
cordance with, or in the mode prescribed by said Act, or 
at all, and denies that said Board of Supervisors failed 
within said period of sixty days after the passage of said 
act to pass any resolution, or adopt any order, declaring 


_ it expedient to widen Dupont street under the provisions 
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of said Aet, and denies that by reason thereof, or by 
reason of any matter or thing in said complaint alleged, 
said Board of Dupont Street Commissioners mentioned 
in the Act of the Legislature, in said complaint alleged, 
never were constituted a legal Board or never were au- 
thorized to act under the provisions of said Act, but aver 
on the contrary, that said Board of Supervisors within 
60 days next after the passage of said Act of the Legisla- 
ture, did by resolution and order, express its judgment 
that it would be expedient that Dupont street be widened 
in accordance with, and in the mode prescribed by said 
Act of the Legislature, and avers that said Board of Du- 
pont Street Commissioners did become, and was a legal 
Board, and were duly authorized to act under and by 
virtue of the provisions of said Act of the Legislature. 
And as to paragraph five of said complaint, defendant 
denies that under said Act the said Board of Dupont 
Street Commissioners, though wholly without authority, 
proceeded to act as such Board, under the provisions of 
said Act, but avers, on the contrary, that said Board of 
Dupont Street Commissioners proceeded to act, and did 
act, under and in pursuance of the provisions of said 
Act of the Legislature, and were lawfully authorized 
thereunto by the provisions of said Act of the 
Legislature, and they did act in conformity there- 
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with, and not otherwise, and denies that said Board 
of Dupont Street Commissioners did not, at any time, 
publish in the daily papers of said City and County of 
San Francisco, for a period of ten days, the notices to 
property owners required by section six of said Act, or 
any notice in that behalf, and avers, on the contrary, 
that said Board of Dupont Street Commissioners did, at 
the time and in the manner prescribed in and by the 
provisions of said Act of the Legislature, publish the 
notice to property owners required by the provisions of 
section six of said Act of the Legislature, and in strict 
conformity therewith. 

And answering unto the sixth paragraph of said com- 
plaint, defendant denies that said Board of Dupont Street 
Commissioners, avithout publication of the notice to prop- 
erty owners required by the provisions of section six of 
said Act, or without being thereunto duly authorized, 
under and by virtue of the provisions of said Act of the 
Legislature, did proceed, under the provisions of said Act, 
to prepare and adopt maps, plans and diagrams, as provided 
in Section 7 of said Act, or did proceed, in form, to ascertain, 
determine and separately state and set down in a written 
report signed by them, the description and pretended 
cash value of the several lots, and subdivisions of lands 
and buildings, included in the land taken for the widen- 
ing of said Dupont street, between the northerly line of 
Market street and the southerly line of Bush street, or 
the pretended damages done to the property along the 
line of said street, in form, but not in fact, as provided 
and required in said Act, or proceeded in form, but not 
in fact, to ascertain and set down in said report the des- 
cription of the said several subdivisions or lots of land, 
included in the district designated in the proviso con- 
tained in Section 3, of said Act, with the sum or amount 
which said Board pretended to have estimated each lot, 
has been or will be benefited by reason of the widening 
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of said street, or completed their report, in form, as re- 
quired by said Act, but aver, on the contrary, that said 
Board of Dupont Street Commissioners did, in strict 
compliance with the provisions of said Act, at the time 
and in the manner therein and thereby provided, prepare 
and adopt plans, maps and diagrams, as provided in Sec- 
tion 7 of said Act, and did proceed in form and in fact to 
ascertain, determine and separately state and set down in 
a written report, signed by them, the description and 
actual cash value of the several lots and subdivisions of 
the lands and buildings, included in the lands taken in 
the widening of said Dupont street, between the north- 
erly line of Market street and the southerly line of Bush 
street, and the damages done to the property along the 
line of said street, in form and fact, as provided in said 
Act of the Legislature, and did proceed, in form and in 
fact, and did in form and in fact, ascertain and set down, 
in their said report, a description of the several subdivis- 
ions or lots of land, included in the district designated 
in the proviso contained in Section 3 of said Act, with 
the sum or amount which said Board actually estimated 
each lot had been or would be benefited by reason of the 
widening of said street, and completed their said report, 
in form and in fact, as required in and by said Act of 
the Legislature; that said report of said Board of Dupont 
Street Commissioners was actual, real, and in fact; and 
not simply in form, simulated or unreal, but the same 
was wholly and really made, in conformity with the pro- 
visions of said Act of the Legislature, and’ at the time 
and in the manner prescribed thereby. 

And answering unto the seventh paragraph of said 
complaint, denies that the taking of each of said lots, for 
said widening, as therein mentioned, was, in effect, the 
same as taking thirty feet in depth from the rear of each 
of said larger lots, for the reason alleged or for any 
reason. 
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And denies that the Commissioners, in fixing the 
value of the land to be taken, treated it as of 
the same value as a front lot of only 30 feet in depth, 
and denies that they estimated its value at about 200 per 
cent. greater than it in fact was, or that they knowingly 
and wilfully or intentionally ascertained and determined 
the value of the lots taken to be three times as much as 
they in fact were, or that by reason of any matter or 
thing in said complaint alleged, the cost of the said 
widening was made three times as great as it oughi to 
have been, but avers on the contrary, that said Commi:- 
sioners did truly and justly ascertain and determine, ac- 
cording to their best judgment, the actual cash value of 
the land taken, and did estimate and set the same down 
in their said report, and did not estimate the value of 
any land so taken at 200 per cent., or at any per cent., 
or at all, greater than was the value of the same in fact; 
and deny that they did set down the value of any of the 
land so taken knowingly, wilfully or intentionally, at any 
sum in excess of what the same was justly worth, accord- 
ing to their best judgment; and denies that said Commis- 
sioners knowingly, wilfully, intentionally, or at all, or in 
any manner, in estimating the value of the land taken 
for the widening of said street, in any manner or respect 
departed from the provisions of the said Act of the Leg- 
islature, in said complaint alleged; and denies that by 
reason of any act or omission, knowingly, wilfully or in- 
tentionally, or otherwise, or at all, omitted or committed 
on the part of said Commissioners in and about the 
widening of said Dupont street, the cost of said widen- 
ing was three times, or any time, or at all, greater than 
the same ought to have been. 


And, answering unto the 8th paragraph of said com- 
plaint, denies that the said Board of Comm/'ssioners, in 
ascertaining or setting down in their said report the sam 
or amount in which each lot included in the lands in said 
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complaint described had been or would be benefited by 
reason of the widening of said street, wilfully, knowingly, 
or intentionally, adopted a false rule for the ascertain- 
ment thereof, or one which was or is not equal or uni- 
form. 

And denies, that in estimating benefits, they did con- 
sider the lots which, by the widening, would become 
front lots, by reason of being given a frontage on the 
street, as widened, as rear lots, before the widening, or 
that they did consider the same as front lots, or as deriv- 
ing only the same benefits as lots on the opposite side of 
the street which had already a frontage, or did wilfully 
or intentionally, omit from their estimate of benefit to 
said lots, on the west side thereof about two-thirds of the 
actual benefit derived by them respectively, or any part 
of the benefit derived by them, respectively, or at all; but 
aver, on the contrary, that they did, justly and truly, ac- 
cording to their best judgment, information and belief, 
honestly, and in good faith, adopt a true and correct rule 
for the ascertainment of the benefits derived by said par- 
cels of land, respectively, from said widening 
of said Dupont street, and did ascertain and 
set down against each lot the amount. of 
benefit by each, respectively, derived therefrom, and did 
not omit to set down against each lot the amount of bene- 
fit derived from said widening of said Dupont street. 

And, answering unto paragraph 9 of said complaint, 
denies that said Board of Commissioners, in fixing the 
ratio of benefits on all and every portion of the property 
assessed for benefits in said report, did, wilfully and know- 
ingly, or wilfully or knowingly, adopt a false rule for the 
ascertainment thereof, as alleged, or otherwise, or at all, 
or that they computed said benefits upon the increased 
value of the property after the widening, instead of upon 
the increase in value thereof, or that the effect of the 
adoption of the pretended rule in this behalf in said com- 
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plaint alleged, was, or is, to make the various assessments, 
or any of said assessments for benefits, grossly, or at all, 
unequal, or wanting in uniformity, or that the same was 
well known to said Commissioners, or to any of them, or 
that the same was intentional or at all determined by 
them, or by any of them; but avers, on the contrary, 
that said Commissioners did, actually, ascertain and de- 
termine, according to their best judgment, in good faith, 
the amount of benefits derived to each of said par- 
cels of land from the widening of said Dupont street, and 
did set the same down in their said report, and that in the 
ascertainment thereof, they, in good faith, endeavored to 
act, and did act, according to a uniform and equal method 
for ascertaining the amount of benefits derived by each 
of said parcels of land, respectively, and not otherwise. 
And answering unto the 10th paragraph of said com- 
plaint, defendant denies that said Board of Commissioners, 
after they had estimated in value all the costs and ex- 
penses which could properly or at all arise in said wid- 
ening of said Dupont street, arbitrarily and illegally, or 
arbitrarily or illegally, added thereto the further sum of 
$70,935, or any sum of money, or knowingly and wilfully, 
or knowingly or wilfully, included the same, or any part 
of the same, in their estimate of the expenses of said wid- 
ening, or that they did include therein any amount not 
authorized by said Act, or in any manner necessary for 
the work provided for in said Act, or did inelude in said 
report any amount of money not deemed necessary for 
said work, as said report was confirmed, or otherwise, or 
that there is included in the assessment for widening said 
street, or in said levy, any amount of money not deemed 
necessary forthe widening of said street, and fully author- 
ized by the provisions of said Act of the Legislature. 
Denies that said Board of Commissioners have so neg- 
ligently and carelessly, or negligently or carelessly, man- 
aged their affuirs that they have permitted the whole, or 
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190 a greater portion, of said sum of $70,935, or any part 
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thereof, to be drawn out, misappropriated and converted 
or utterly lost. 

And answering: unto paragraph eleven of said com- 
plaint, defendant denies that the notice that said 
report was open for the free inspection of all parties 
interested for the period of thirty days, was not pub- 
lished by said Board daily for twenty days in two daily 
newspapers published in said City and County of San 
Francisco, and denies that the notice required in and by 
Section 7 of said Act never was published in two papers 
daily for twenty days, as prescribed and required in and 
by said Act; but avers, on the contrary, that said Board 
did duly publish the notice, and all notices, as provided 
and required in and by the provisions of said Act of the 
Legislature. 

And answering unto paragraph twelve of said com- 
plaint, defendant denies that thereupon, or at all, said 
Commissioners, or any of them, to induce said objectors, 
or any of them, to withdraw their said objections, or to 
prevent said matters, or any of said matters, from becom- 
ing publicly known, secretly and collusively and fraudu- 
lently, or secretly or collusively or fraudulently, or at all, 
entered into any arrangement with said objectors, or any 


of them, by which said objectors agreed to withdraw 


their said objections, or any of their said objections, or 
that said Board of Commissioners, by their attorney or 
otherwise, or at all, in consideration thereof, agreed to 
change, or procured to be changed, their said report as to 
the property of said objectors, or as to the property of 
any of them, so as to reduce, or cause to be reduced 
the amount of estimated benefits on the property of said 
T. H. Blythe from $97,380, as originally stated in said 
report, to $39,653, or to reduce or cause to be reduced the 
amount of estimated benefits on the property of said 
Meetz and Simon, from $20,750, as stated in said report, 
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193 to $15,758; or to reduce or cause to be reduced the 
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amount of estimated benefits on the property of said 
William Sharp, from $2,288, as stated in said report, to 
$2,038; or to reduce or cause to be reduced the amount 
of estimated benefits on the property of said Gcorge W. 
Osbourne, from $17,444, as stated in said report, to $12,- 
444: or to reduce or cause to be reduced the amount of 
estimated benefits on the property of said James Phelan, 
from $98,427, as stated in said report, to 78,427; or to re- 
duce or cause to be reduced the amount of estimated 
benefits on the property of said David Hunter, from 
$25,205, as stated in said report, to $17,205; or to reduce 
or cause to be reduced the amount of estimated benefits 
on the property of said P. Marsicano, from $15,844, as 
stated in the said report, to $11,844; or to reduce or cause 
to be reduced the amount of estimated benefits on the 
property of said L. Carivaux, from $4,653, as stated in 
said report, to $3,400; or to increase or cause to be in- 
creased the estimated value of the property of said 
James Phelan, taken for said widening, from $15,000, as 
stated in said report, to $25,000; or to increase or 
cause to be increased the estimated value of the 
property of Josephine Robinet, taken for said 
widening, from $10,000, as stated in said report, to 
$20,000; or to increase, or cause to be increased, the val- 
uation of the property of David Hunter, taken for said 
widening, from $2,438, as stated in said report, to $5,174; 
or that thereupon or in pursuance of said arrangement 
said County Court entered an order, upon consent of said 
objectors, as to each objector, directing the said Board of 
Commissioners to modify said report as above stated, or 
in accordance with said alleged arrangement. 

And denies that the judgment of said County Court 
was made or entered under or in pursuance of any 
fraudulent, collusive or secret arrangement, or any ar- 
rangement, to the prejudice of any of the property own- 
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196 ers affected in and by said widening of said Dupont 
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street. 

Denies that said changes, or any of said changes were 
ordered by said County Court, upon the consent of said 
objectors and of said Commissioners alone, or without 
any investigation of the subject matter of said objections, 
or without any actual consideration of the merits, or 
without any proofs of any kind; avers, on the contrary, 
upon and according to his information and belief, that 
the property owners interested and concerned, in favor 
of and in opposition to said objections, did fully investi- 
gate the same and consult their counsel, learned in the 
law, with respect thereto, and that all and singular the 
matters in this behalf, in said complaint alleged, were 
fully examined and considered by the parties in interest 
and their counsel, and by said County Court; denies that 
said changes and alterations, or any of said changes, or 
any of said alterations, were made by said Board of 
Commissioners, or consented to as alleged, for the sole 
purpose, or for the purpose of inducing said persons to 
withdraw their objections, or to prevent an examination 
on the merits, or to prevent publicity as to said pretended 
frauds, or for the purpose or with the design that any of 
the persons affected by said assessment might not know 
thereof; or that the same might be approved or con- 
firmed without their knowledge thereof; and denies that 
said orders, or any of them were, or was, in fact, ob- 
tained by fraud and collusion and imposition, or by any 
fraud or any collusion or any imposition upon said Court. 

Denies that in making said changes and alterations, 
deductions and additions, a different mode of estimating 
the extent of the benefits from the value of the property 
taken was applied to the property of said persons above 
named from that which was in said report applied to the 
property of other persons affected by said assessment to 
the great detriment and disadvantage, or to any detri- 
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ment, or to any disadvantage, of said other persons, or to 
the great detriment and disadvantage of the plaintiffs, or 
of any of them, or to the detriment or to the disadvan- 
tage, or any detriment, of the plaintiffs, or any of them, or 
that thereby, or by said changes and alterations, or by any 
of said changes, or by any of said alterations, the 
burden of assessment upon said other persons, or upon 
any of them, and property so assessed, was increased 
upwards of $120,000, or in any sum of money at all, or all 
equality or uniformity of assessment upon the various 
lots and subdivisions assessed was destroyed, or that this 
was knowingly and intentionally done, or at all done by 
said Commission, and upon and according to his infor- 
mation and belief, the defendant avers the truth and fact 
to be of and concerning said alleged changes and modi- 
fications, that after the filing of said report by said Com- 
missioners in said County Court, the objectors in said 
complaint named, did file their written objections to the 
confirmation of said report; that thereupon the property 
owners affected in and by the widening of said Dupont 
street, including the piaintiffs in this case and their pre- 
decessors in interest, by themselves and their counsel, con- 
ferred and consulted with said objectors, their respective 
counsel, and examined and investigated into the grounds 
of said alleged objections, and after fully and carefully 
examining and considering said report and the objections 
thereto, and the widening of said Dupont street, by con- 
sent of all parties concerned, and for the purpose of 
avoiding greater expense, litigation, delay, loss and detri- 
ment, to all parties concerned, did knowingly, under- 
standingly and mutually consent and agree to said alleged 
changes and modifications, and did thereupon present, or 
cause to be presented to said Dupont Street Commission- 
ers and to said County Court, their petition in the words 
and figures following: 
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“ San Francisco, December 14th, 1876. 
To the Board of Dupont Street Commissioners— 


GENTLEMEN: 


As property owners, assessed to pay for 
the proposed widening of Dupont street, from Market to 
Bush streets, we respectfully, but earnestly, urge upon you 
the necessity of completing the widening immediately. 
It has come to our knowledge that obstacles have been 
interposed to the confirmation of your report to the 
County Judge by certain property-owners, who require 
changes in the assessment for damages and benefits. In 
all of these we deem it best that concessions be made in 
every case, rather than the widening should be jeopar- 
dized, and to that end all concessions, and to any extent 
that you may make, will, in view of the urgency of the 
improvements, meet with our hearty approval and sup- 
port.” 

Which petition, as this defendant is informed, and 
verily believes, was presented to said Dupont Street Com- 
missioners, and to said County Court, as aforesaid, by, 
and on behalf of all of the property-owners concerned, 
or affected, by the widening of said Dupont Street, in- 
cluding the plaintiffs herein, and their predecessors in 
interest. 

And defendant, answering unto paragraph 13th of said 
complaint, denies that while said Thomas H. Blythe was 
claiming, or about to claim in said County Court, that 
said Board, in estimating the value of property taken had 
adopted the wrong rule in estimating the value thereof as al- 
leged in said paragraphs 7 and 8 of said complaint, or at any 
time said Board of Commissioners, or any of them, to in- 
duce said Blythe to withdraw his objections, or any of his 
objections, entered into an arbitration with said Blythe, 
or entered into an agreement by and between them and said 
Blythe, whereby D. C.McRuer, Thos. D. Matthewson and 
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Eugene McCarthy were appointed arbitrators, or that it was 
submitted to them as arbitrators, to determine what amount 
of the fair and legitimate cost of widening the street 
should be assessed upon the property of said Blythe, or 
that it was agreed by said Board, in the matter of said ar- 
bitration, that said arbitrators in making their determ- 
ination, should consider the whole subject of allowance 
for damages to land, and the apportionment of benefits to 
the same as though nothing had been done in the premi- 
ses by any one thereof, or that said arbitrators should 
take, as a basis for allowing damages, the difference in 
value between the lots on the west side of said Dupont 
street as they were before the widening, and the value of 
the same lots diminished in depth thirty feet. 

Defendant denies that said McRuer, Matthewson and 
McCarthy, as arbitrators, proceeded to make estimates, or 
found, or ascertained, or reported to said Board of Com- 
missioners, that the value of the whole land taken for 
said widening of Dupont street, was only $246,240, instead 
of $639,913; and defendant denies that said McRuer, 
Matthewson and McCarthy, as arbitrators, found, or as- 
certained, or reported to.said Board of Commissioners, 
that said Blythe’s property would be. benefited, or should 
pay only the sum of $39,653, instead of $97,308, as found 
by said Board of Commissioners. 

Defendant avers that said’ McRuer, Matthewson and 
McCarthy did not act as arbitrators, as alleged in the 
thirteenth paragraph of said complaint, and that the whole 
action of said McRuer, Matthewson and McCarthy, in and 
ubout the premises, was simply advisory to the said Board 
of Commissioners, and in no way binding upon them, and 
was not made by said McRuer, Matthewson and McCarthy, 
as arbitrators, or in any other capacity than as advisors 
to the said Board of Commissioners. 

Defendant denies that the parties affected by said as- 
sessment, other than said Blythe, had no notice of the 
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208 matters in the said thirteenth paragraph of the complaint 
alleged, or no opportunity to contest the same, or to be 
| heard thereon. 

| Defendant denies that the matters alleged in the 

| thirteenth paragraph of said complaint, or the whole 

| thereof, or any part thereof, was concealed by said 
ae Board of Commissioners, or by any of them, 
from. the plaintiffs, or from any of the plaintiffs, 
or from the persons whose property was or is affected 

by said assessment, or from any of such persons. 
Defendant denies that said Board of Commissioners, 
__ for the purpose of inducing said Blythe to withdraw his 
209 exceptions, as stated in the twelfth paragraph of the com- 
plaint, consented to change or diminish the amount of 
the estimated benefits on the property of the said Blythe 
from $97,308 to $39,653, or consented to make any change 
in the amount of the estimated benefits on the property 
| of said Blythe, for the mere purpose of inducing said 
| Blythe to withdraw his exceptions to the report of said 
| Commissioners; on the contrary, defendant avers that the 
| whole action of the said Board of Commissioners in the 
| matter of the assessment of said Blythe, was in good 
faith and for the purpose of correctly assessing the prop- 
erty of said Blythe, to be benefited by said widening of 

Dupont street. 

Defendant, in answer to the fourteenth paragraph of 
the complaint, denies that said Board of Commissioners 
never did, in fact, and denies that no member of said 
Board ever did ascertain, or determine, the value of the 

| several lots, or subdivisions of land, or any of them, or 
buildings, or any of them, included in the land taken for 

the widening of said Dupont street, or the damage done 
to the property along the line of said Dupont street, or 
any of it, or the amount which said lots assessed, or any 
of them, would be benefited byt reason of the widening of 
said Dupont street. 
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Defendant denies that said Board of Commissioners 
did not, themselves, personally, examine into said mat- 
ters, or employed certain persons, whom they called, or 
designated, experts, to ascertain, or determine all, or 
singular, said matters, for them; and denies that said 
Board of Commissioners adopted the estimates of said 
experis, as to all, or any of said matters, or embodied 
them in their said report, without ever, in fact, having 
made any estimate of their own thereupon. 

On the contrary, defendant avers that all the matters 
embraced in and set forth in the report of said Board of 
Commissioners, as to the widening of said Dupont street, 
were matters which were ascertained, determined and 
personally examined and estimated by said Board of 
Commissioners themselves; and that the said report of 
the said Board of Commissioners, as to the widening of 
said Dupont street, was the result of personal estimate 
and decision and judgment of said Board of Commis- 
sioners, and of no other person or persons whomsoever. 

And as to the matters set forth in the 15th paragraph 
of said complaint, the defendant denies, according to his 
information and belief, that at the dates or times in the 
complaint mentioned, or at any of them, A. J. Bryant 
was the owner of or interested in any lands on 
the west side of Dupont street, or in any lands which 
were taken for the widening of said Dupont street, or that 
said A. J. Bryant was interested in any of the lands on 
the west side of Dupont street, which were taken for 
the widening thereof, and the title of: which stood of 
record in the names of persons, or of any persons, other 
than the said Bryant. 

Defendant denies that said A. J. Bryant was interested 
in the lot on the northwest corner of Dupont and O’Far- 
rell streets, or in any portion of said lot. 

Defendant denies, according to his information and be- 
lief, that Richard Ivers ever acted as the agent of said A. 
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property on the west side of Dupont street, or the lot on 
the northwest corner of Dupont and O’Farrell streets; and 
denies that said Bryant was jointly, or at all, interested 
with said Richard Ivers in the purchase of said lot at the 
northwest corner of Dupont and O’Farrell streets, or in 
the purchase of any lot on the west side of Dupont street, 
or in the purchase of any lot which was taken for, or af- 
fected by the widening of said Dupont street. 

Defendant denies, according to his information and be- 


lief, that said A. J. Bryant was interested in any lot on‘ 


Dupont street, the title of which was taken, or stood in 
the name of Robert Watt and Francis Berton, or in the 
name of either of them. | 

Defendant denies, according to his information and be- 
lief, that Robert Watt and Francis Berton advanced any 
money to A. J. Bryant, or to A. J. Bryant and Richard 
Ivers jointly, for the purchase of any property situated on 


_the west side of Dupont street, or on the northwest cor- 
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ner of Dupont and O’Farrell streets. 

Defendant avers, according to his information and be- 
lief, that in the month of September, 1876, said Richard 
Ivers purchased from John Griffin, for the sum of $75,- 
000, the lot situated at the northwest corner of Dupont 
and QO’Farrell streets, which last mentioned lot had a 
frontage of 36 feet and 6 inches on Dupont street by a 
depth of 80 feet on O’Farrell street, but the fact of said 
purchase of said Richard Ivers was public and notorious. 
That said Richard Ivers, at the time of said purchase, 
offered to A. J. Bryant a joint interest in the same, which 
the said A. J. Bryant then and there declined, but agreed 
to endorse the promissory notes of said Richard Ivers for 
$60,000, payable in three and twelve months, upon con- 
dition that the Swiss American Bank would advance the 
face of said notes to said Ivers, and take as security for 
payment of said notes the fee simple title of said lot on 
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the northwest corner of Dupont and O’Farrell streets in 
its own name, and the further security of $35,000 col- 
laterals belonging to said Richard Ivers then in posses- 
sion of said Swiss American Bank; that thereafter said 
Swiss American Bank demanded, as additional precaution, 
that thesaid A.J. Bryant should become a joint maker of 
said notes for $35,000 instead of being merely the en- 
dorser thereon, and that thereupon, the said A. J. Bryant, 
as an accommodation to said Richard Ivers, and not 
otherwise, and knowing that the security to said bank 
was abundant, for the said loan, and that he, the 
said Bryant, imeurred no. risks in becoming a 
joint maker of said notes, did sign said notes, as the 
joint maker thereof, with the said Ivers; that thereafter, 
on the 2d day of August, 1877, said Richard Ivers made 
a mortgage upon said lot, at the northwest corner of Du- 
pont and O'Farrell streets, to the Odd Fellows’ Bank, to 
secure to the dast mentioned Bank the stam ef £35,000 
then and there loaned by said Odd Fellows’ Bank to said 
Richard Ivers, and with that money, and the proceeds of 
the collaterals aforesaid, then previously held by the 
Swiss-American Bank, and from resources of his own, 
the said Ivers took up the joint notes of himself and the 
said Bryant to the said Swiss American Bank, and ean- 
celled the same, and that the whole action of said A. J. 
Bryant in the matter of assisting said Richard Ivers to 
raise money for the purpose of carrying out and effect- 
uating his purchase from said John Grifhn, was merely 
us a friendly act to said Ivers, and not because of any 
interest, actual or contingent, of said Bryant in said pur- 
chase. | 

The defendant denies that said A. J. Bryant was not a 
disinterested Commissioner in the matter of said im- 
provement, to-wit: the widening of Dupont street, and 
denies that he acted in any or all of said matters as a 


judge in his own cause. 
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Defendant denies, according to his information and 
belief, that the said A. J. Bryant was interested in any 
pieces of property affected by said assessment for the 
widening of Dupont street, the title to which was ever 
concealed, or held in the name of any person, or persons, 
unknown to the plaintiffs, or in the name or names of 
any third persons. 

Defendant admits, according to his information and 
belief, that for seven or eight years last preceding the 
passage of the Statute of California under which said 
Dupont street was widened, said A. J. Bryant was the 
owner, jointly with one G. L. Bradley, one of the plain- 
tiffs in this action, of that certain lot situate on the 
northeast corner of Morton and Dupont streets, having a 
frontage of 20 feet on Dupont street by 60 feet on Mor- 
ton street. 

That the assessment of the Board of Commissioners 
for the widening of Dupont street upon last mentioned 
lot, was according to the general scale of assessment 
adopted for the property along the east line of Dupont 
street, and that the assessment for the last mentioned lot 
was perfectly fair and just, and the said Bryant’s owner- 
ship with the said Bradley of the lot last mentioned, was 
a notorious fact, and appeared upon all the maps and 
reports made, or caused to be made, by said: Board of 
Commissioners, in the widening of said Dupont street, 
and was also published in the daily papers in their ac- 
count of the assessments and proceedings of said Board 
of Commissioners. | 

Defendant denies, according to his information ‘and 
belief, that the portion of the aforesaid lot at the north- 
west corner of Dupont and O’Farrell streets, after cutting 
therefrom thirty feet for the widening of said Dupont 
street, was worth sixty thousand dollars, or any sum 
greater than fifty-five thousand dollars, but that this value 
of fifty-thousand dollars is ineumbered by the lien 
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; 
and charge upon said lot for the widening of 
Dupont street, which lien and charge amounts, in the 
aggregate, to the sum of nineteen thousand five hundred 
dollars. 

Defendant, in answer to the matters set forth in the 
6th Subdivision of said complaint, denies that said 
Board of Dupont Street Commissioners never acquired 
jurisdiction to widen said Dupont street, or any portion 
thereof. 

Defendant denies that the notices mentioned in said 
complaint and called for by the Statute for the widening 
of said Dupont street were not given, as alleged, in said 
complaint, but, on the contrary, defendant avers that said 
notices, and every of them, were duly and properly given. 

Defendant avers that, by the report of said Board of 
Dupont Street Commissioners, as confirmed, the total 
costs of said improvements for the widening of Dupont 
street, with the expense of the same, was fixed and as- 
sessed by their report at nine hundred and_ fourteen 
thousand nine hundred and forty-one dollars. 

But that to provide for the interest, which became pay- 
able on the first day of July, 1877, upon the bonds au- 
thorized to be issued under the aforesaid Statute, and in 
view of the fact that said bonds were not saleable at a 
higher price than 95 per cent. on their par value, it be- 
came necessary, in order to effectuate and carry out the 
intention of said Statute, and to provide for the payment 
of the interest accrued on the first day of July, 1877, on 
the aforesaid bonds, to issue bonds to the amount of one 
million of dollars, in order that the sum of $950,000 
might be actually realized by and from said assessment, 
and for these reasons the amount of bonds issued by the 
Commissioners authorized to issue said bonds was fixed 
at one million of dollars, and in further explanation of 
the matters alleged in the 18th subdivision of said com- 
plaint, defendant further avers, that on the 20th day of 
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226 December, 1876, the final report of said Board of Du- 
pont Street Commissioners was fully confirmed by the 
final judgment of the County Court of the City and County 
of San Francisco. 

That said County Court, by its said final judgment of 
December 20, 1876, adjudicates, among other things, as 
follows: 

Ist. That on the first day of May, 1876, the Board of 
Supervisors of the City and County of San Francisco 
duly passed an order, which was duly approved on the 
3d day of May, 1876, by A. J. Bryant, as Mayor and ez- 
officio President of said Board of Supervisors, wherein 
and whereby said Board of Supervisors declared it to be 
expedient that Dupont street, in said City and County of 
San Franciseo, be widened, under and in accordance with, 
and to the extent and under the conditions prescribed in 
that certain Statute of the State of California, entitled 
“An Act to authorize the widening of Pdanpoconat street, in 
the City of San Francisco, approved March 23d, L876." 

2d. That the said Board of Dupont © street 
Commissioners had duly caused to be published 
the notice required, and for the period required, by the 
sixth section of last mentioned Statute of March 25d, 
998 1876. 

3d. That the said Board of Dupont street Commis- 
sioners had completed its report on the 23d day of Sep- 
tember, 1876, and that as soon as the same was com- 
pleted, had left it at the office of said Board, daily, dur- 

ing ordinary business hours, for thirty days, to-wit: 
from the 23d day of September, 1876, up to and ineluding 

the 27th day of October, 1876, for the free inspection of 

all parties interested, and that notice that said report was 

so open for inspection for such time and at such place was 
duly published by said Beard, daily, for twenty days, in 

two daily newspapers printed and published in said City 
and County of San Francisco, to-wit: from the 23d day of 
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220 September, 1876,to the 17th day of October, 1876, both in- 
clusive, as required by said Statute of March 23d, 1876. 

4th. That the gross amount of damages for the wid- 
ening of Dupont street, between Bush and Market streets, 
was $914,991.80, and that the amount allowed by said 
Board for attorney’s fees, salary of Secretary, expenses of 
experts, and all other amounts as appeared in said report, 
including such contingent expenses as might be necessarily 
incurred in closing the labors of said Board, was fair, 
reasonable and just. 

5th. That the gross amounts of benefits assessed against 
the property described in the report of benefits of said 
Board was $796,837. 

6th. That all the proceedings taken by said Board had 
been duly and legally taken, and that all the acts, matters 
and things provided by said Statute of March 23d, 1876, 
to be done and performed by said Board in the premises, 
had, on the part of the said Board, been duly and regu- 
larly done and performed in the forms, at the times, and 
in the manner prescribed by said Statute of March 23d, 
1876. 

7th. That the report of said Dupont Street Commis- 
sioners, in the matter of the widening of Dupont street, 
filed in said County Court, on the 27th day of October, 
1876, as modified by said Board, under orders of said 
CountysCourt theretofore made, and, as the same then ex- 
isted on file in said County Court, should be fully, and in 
all respects, approved and confirmed. 

Defendant further avers, that after the aforesaid final 
judgment of said County Court, and during the first seven 
months of the year 1877, the said Dupont street, between 
Market and Bush streets, was actually widened from an 
original width of forty-four feet to a width of seventy- 
four feet, measuring westerly from the original 
and present easterly line of said Dupont street, 
and that the space so added to said Dupont street, 
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was taken from the land along the westerly side thereof; 
that in obedience to the final report of said Board of 
Dupont Street Commissioners, and to said final judg- 
ment of said County Court, all the owners of lots and 
buildings along the original westerly line of said Dupont 
street, and between Market and Bush streets, acquiesced 
in said widening of Dupont street, and during the first 
seven months of the year 1877, removed all their re- 
spective buildings andimprovementsfrom the said addi- 
tional belt, thirty feet in width, so added to Dupont 
street on the westerly side thereof, and absolutely surren- 
dered said additional belt of ground to the uses and pur- 
poses of a public street, and as an addition to said Du- 
pont street, and all this as early as the 31st day of July, 
1877. 

Defendant further avers that since the surrender last 
mentioned, and since the month of July, 1877, the said 
addition to Dupont street has constituted a part thereof, 
and has been devoted to the uses and purposes of a 
public street, and has been used and is still used as such, 
by the plaintiffs herein, and by the public at large; and 
that ever since the month of July, 1877, the plaintiffs 
have had and enjoyed, and do still have and enjoy all 
the benefit and advantage which has accrued and does 
accrue to their respective lots described in the complaint 
herein, from the aforesaid widening of Dupont street. 

Defendant further avers that since the said final judg- 
ment of said County Court, and previous to the Ist day 
of November, 1877, there have been constructed along 
the new westerly line of Dupont street, between Bush and 
Market streets, (that is along the new westerly line, es- 
tablished for Dupont street by said widening), at a cost of 
about eight hundred thousand dollars, twenty new brick 
buildings, one of which is five stories in height, twelve 
of which are four stories in height, six of which are 
three siories in height, and one of which is two stories in 
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239 height. That said twenty new brick buildings contain, 
on their first or ground floor, thirty-nine rooms suitable 
for, and intended for, and most of which are now occu- 
pied as stores or shops. 

Defendant further avers, that since said final judgment 
of said County Court, and upon the faith thereof, the 
said Board of Dupont Street Commissioners have caused 
to be prepared and issued, in accordance with the pro- 
visions of the aforesaid Statute of March 23d, 1876, and 
for the purpose of thereby paying and discharging all 
the damages, costs and expenses of the said widening of 
Dupont street, one thousand bonds of the City and 
County of San Francisco, each of which bonds bears date 
the first day of January, 1876, (which is the date on 
which each of said bonds was issued), and is for the sum 
of one thousand dollars, and is payable in gold coin of 
the United States, twenty years from the date thereof, 
and bears interest in like gold coin, at the rate of 
seven per cent. per annum, payable half yearly, 
on the first day of July and the first day of Jan- 
uary of each year, upon interest coupons attached 
to each of said bonds, and the principal and interest 
of each of said bonds is payable at the office of 
the Treasurer of the City and County of San Francisco, 
and each of said bonds is executed under the official 
seal of the City and County of San Francisco, and is 
subscribed by the Mayor, the Auditor and the City and 
County Surveyor of said City and County of San Fran- 
cisco, constituting the Board of Dupont Street Commis- 
sioners. 

Defendant further avers, that during the first six 
months of the year 1877, the Mayor, Auditor and Treas- 
urer of the City and County of San Francisco, did sell 
and dispose of said one thousand bonds, in accordance 
with the requirements and provisions, and for the pur- 
poses expressed in said Statute of March 23d, 1876, and 
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238 ell this before any question was raised by plaintiffs, or by 
any of them, or by any one else, as to the validity of the 
proceedings, under the last mentioned statute, for the 


said widening of Dupont street, or as to the validity of 


said widening of Dupont street, or as to the validity of 
said bonds, or as to the validity of the assessment to pay 
the interest, and one-twentieth of the principal of said 
bonds. 

Defendant further avers, that the greater part of said 
one thousand bonds, have, according to his information 
and belief, been purchased and paid for, and are now 
held by innocent holders who purchased and paid for the 

239 said bonds in the Fall of 1877, and during January and 
February, 1878, and who, at the time they so purchased 
and paid for said bonds, had no knowledge or notice, 
either actual or constructive, either express or implied, of 
any defect, or vice, or impurity, or fraud in said bonds, 
or in any of them, or in any of the acts, doings or pro- 
ceedings which led to the issuance of said bonds; on the 
contrary, defendant avers, according to his information 
and belief, that last mentioned holders and purchasers of 
said bonds, purchased and paid for the same, and every 
of them, in good faith, and in the full belief that all the 
pre-requisites to the issuance of said bonds, and to the 
issuance of every of them, had been fully complied with, 


and that said bonds were good and valid and negotiable 
bonds. 
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Defendant further avers, that each and every of said 
one thousand bonds is payable on its face to the holder 
thereof, and is a negotiable bond, and is transferable by 
mere delivery from one holder thereof to another. 

And as to paragraph 19th of said complaint, defendant 
denies that said proceedings constitute an apparent lien 
upon all said real estate of plaintiffs; but aver that the 
same are, in fact, a real lien upon said lands, and deny 
that said proceedings, or any of the same, constitute or 
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any of them, to their respective lots, or work an irrepar- 
able Injury thereto, or to any of the same. 

And answering unto paragraph 20th of said complaint, 
defendant denies, upon and according to his information 
and belief, that said plaintiffs, and every of them, had 
not knowledge of the facts alleged in paragraphs 7, 8, 9, 
10, 11, 12, 18, 14 and 15 of said complaint, and denies 
that the same were discovered or known to plaintiffs, or to 
any of them, prior to April 5th, 1878; but avers, on the con- 
trary, that the same and every of the matters and things in 
said paragraphs, respectively set forth, were known to 
plaintiffs at the time the same occurred; and defendant 
denies, that said plaintiffs, and every of them, have not 
acquiesced in said assessment, and denies that they have 
never consented thereto. And avers, on the contrary, 
that they, and every of them, have consented thereto, 
and to all and singular the matters and proceedings in 
and about the widening of said Dupont street. | 

And defendant, answering unto paragraph 22nd of said 
complaint, denies that the purchase or sale of any of said 
lands by this defendant will constitute a cloud, or any 
cloud, upon the title of plaintiffs, or any of them, to the 
lands of any of them, of such a character that none of 
them will be able to sell their lands, or the lands of any 
of them, without removing such cloud, or that no 
searcher or examiner of titles, or lawyer, would or will 
approve the title to said lands, after the same had been 
covered by a sale thereof, or that no person could be 
found who would buy said lands without the removal of 
said cloud: denies that said assessment is sO onerous and 
excessive, or so onerous or excessive, that it amounts 
practically, or at all, to confiscation of the property of 
these plaintiffs, or any of them; denies that the income 
of the plaintiffs, or any of them, from their property af- 
fected by said assessment, is now insufficient to pay the 
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244 ordinary taxes levied upon said property, or any of the 
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same, and this assessment; and deny that said assess- 
ment, if maintained, would take the whole income of the 
respective properties of said plaintiffs, or any of them, 
for twenty years, to pay said assessment and taxes, or 
that their property, or the property of any of them, will 
be practically, or at all confiscated thereby. 

And for a further, separate and distinct answer, de- 
fendant avers that on or about March 26th, 1878, Leo 
Maurer and others, including said plaintiffs and their pre- 
decessors, did, in the District Court of the Nineteenth 
Judicial District of the State of California, in and for the 
City and County of San Francisco, institute a suit against 
this defendant in his capacity of Tax Collector, for the 
purpose of enjoining, and restraining this defendant 
from selling premises in said complaint described for the 
delinquent assessment due upon said assessment. And in 
said complaint did set forth all and singular the matters in 
the complaint herein alleged, save and except such mat- 
ters as are in paragraphs 13, 15 and a portion of para- 
graph 22, set forth, but in substance and in the main, the 
matters alleged in the complaint herein, in the respective 
portions of the paragraphs, and portions of paragraphs 
herein last mentioned, did set forth and. allege, in said 
complaint the matters therein alleged, to-wit: in the 
said last mentioned paragraph, and portions of para- 
graphs alleged; and thereupon process was issued in said 
action and served upon this defendant, who made 
answer thereto; that in said action said plaintiffs 
did obtain a writ of injunction enjoining and_re- 
straining said defendant from the sale of said 
lands and premises until the further order of said 
Court last named; that thereafter this defendant did, in 
due form of law, apply to said District Court for the dis- 
solution of said injunction and restraining order, and 
thereupon all and singular the matters and things in said 


247 complaint alleged were put in issue and heard and deter- 
mined before said District Court of the Nineteenth Judi- 
cial District, and after argument thereon the same was 
submitted to the Court for decision, and thereafter, to- 
wit: on the 22d day of June, 1878, said District Court 
did decide, adjudge and declare that, all and singular, the 
acts and proceedings of the Board of Supervisors of the 
said City and County of San Francisco, and of said 
Board of Dupont Street Commissioners were legal and 
valid, and that the defendant had lawful power and au- 
thority to proceed to sell the lands and premises therein 
mentioned for the non-payment of the delinquent assess- 

245 ment due upon said Dupont street assessment, and to 
dissolve and discharge said restraining order, which order 
and judgment of said District Court still remains in full 
force and effect, unreversed and not in any manner vaca- 
ted or set aside, and this defendant hereby pleads the pre- 
ceedings in said District Court of the said Nineteenth Ju- 
dicial District, not only by way of estoppel, but in abate- 


ment of any further proceedings in this action. 


Wherefore defendant prays, the premises considered, 
that plaintiffs take nothing by their action; that he be 


dismissed henee with judgment for costs. ' 


249 W. C. BuRNETT, 
McAbuistTer & BERGIN, 
Attys. for Defendant. 


STATE OF CALIFORNIA, 
City and County of San Francisco, \ 


as. 


William Mitchell, having been duly sworn, says: that 
he is the defendant in.the above entitled action; that he 
has read the foregoing answer, and knows the contents 
thereof; that the same is true of his own knowledge, ex- 
cept as to the matters which are therein stated on infor- 
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250 mation and belief, and as to those matters that he be- 


251 


lieves it to be true. 
Wm. MITCHELL. 
Subscribed and sworn to before me, this llth day of 
April, a. p. 1879. 
[SEAL. ] J. H. Broop, 
Notary Public. 
[ Endorsed: ] 
Service of a copy of the within answer admitted this 
11th day of April, a. p. 1879. 
Bisuop & FIFIELD, 
GARBER & THORNTON, 
Attys. for PU tffs. 
Filed April 11th, 1879. 
THos. H. Rryno.ps, 
Clerk. 
By J. D. Ruaases, 
Dep. Clerk 


[Title of Court and Cause. | 
Answer to Complaint in Intervention. 


Now come the plaintiffs by Garber, Thornton. and 


252 Bishop, their attorneys, and answer to the complaint in 


Intervention of D. O. Mills and of the University of Cal- 
ifornia, and of Jacob Rosenberg, Charles Lux and Joseph 
Rosenherg, Executors of the last will of Michael Reese, 
deceased, and of William A. Piper, and of Charles F. 
MacDermot, and for answer to the first subdivision of said 
complaint in Intervention say: 

That they have not, nor has either of them, any in- 
formation or belief upon the subject sufficient to enable 
them, or either of them, to answer, and they therefore 
deny that either of said intervenors is the owner or holder 
of certain or any bonds known or designated as the “Du- 
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pont Street Bonds,” and they deny that said Dupont 
Street Bonds, or any thereof, were issued under 
or in accordance with the provisions, or any of 
the provisions of that certain Statute of the State of 
California, entitled “An Act to authorize the wid- 
ening of Dupont Street in the City of San Francisco,” ap- 
proved March 23d, 1876, or under or in accordance with 
the provisions of any Statute or by any lawful author- 
ity whatever, and they deny that said bonds, or any 
thereof, are executed under the official seal of the City 
and County of San Francisco, or that the same or any 
thereof are subscribed by the Mayor, the Auditor, or the 
City and County Surveyor of said City and County of San 
Francisco, or either or any of them, or that said Mayor, 
Auditor and City and County Surveyor, or either or any 
of them constitute, or ever constituted the Board: of Du. 
pont Street Commissioners, or that said bonds or any 
thereof, were or are negotiable or transferred by mere de- 
livery from one holder thereof to another, or that said 
intervenors or any of them at the time they or any of 
them purchased or paid for that, or any number of the 
said Dupont Street Bonds, which they or either of them 
now holds or owns, or ever held or owned as alleged in 
said complaint in intervention or otherwise had no knowl- 
edge or notice either actual or constructive, express or im- 
plied, or no suspicion of any of the omissions or defects, 
non-advertisements or defective advertisements, non- 
action or defective action by the Board of Supervisors of 
the City and County of San Francisco, or by the Board of 
Dupont Street Commissioners, or collusive agreements or 
frauds or wilful or improper conduct on the part of the 
Board of Dupont Street Commissioners, charged in the 
complaint herein, or that at the time in that behalf al- 
leged in said complaint of intervention, said intervenors 
or any or either of them, had no knowledge or notice, 
either actual or constructive, or express or implied, or 
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otherwise, and that they had no suspicion of any defect, 
or vice, or infirmity, or fraud in said Dupont Street 
Bonds, or in any of them, or in any of the acts, doings 
or proceedings which led to the issuance of said 
bonds, or of any thereof, and they deny that said 
intervenors, or any or either of them, purchased or paid 
for that, or any number of said bonds which they, or 
either of them, now holds or owns, or at any time held 
or owned, as alleged or otherwise, or for any of said 
bonds at the time or place in that behalf alleged in said 
complaint in intervention, or at any time in good faith, 
or before any question had arisen, or any action had been 
brought concerning the validity of said bonds, or of any 
of them, or relying upon the alleged final judgment, or 
any judgment of the County Court of the City and 
County of San Francisco, rendered on the 20th Decem- 
ber, 1876, or at any other time, in the matter of the 
widening of Dupont street, or in the full belief, or in the 
belief that all the pre-requisites to the issuance of said 
bonds, or to the issuance of any thereof, had been fully 
or at all complied with, or that said bonds or any thereof 
were good or valid or negotiable bonds. 

And these plaintiffs further deny that the said inter- 
venors, or any of them have, or either of them has, an 
interest in the matter in litigation in this action, or in 
the success of the defendant herein, or that they or any 
of them are, or either of them is, or that they and the 
other holders of said Dupont street bonds are, the real 
parties interested in the defense of this action, or that 
said defendant, Tillson, is a mere nominal defendant, or 
only interested to perform his duty as Tax Collector, in 
collecting the tax levied as in said complaint in interven- 
tion is alleged; on the contrary, they aver that said de- 
fendant, Tillson, is the real and proper and only neces- 
sary party defendant to this suit. 

And these plaintiffs aver, on information and belief, 
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that the said intervenors, and each and every of them 
at the time of the alleged purchase of and payment for 
said Dupont street bonds by them respectively, had full 
knowledge and notice of all the alleged omissions, de- 
fects, non-advertisements and defective advertisements, 
non-action and defective action, by the said Board of 
Supervisors, and by said Board of Dupont Street Com- 
missioners, and of the collusion, agreements, frauds and 
wilful and improper conduct on the part of the Board of 
Dupont Street Commissioners, and of the adoption of a 
false rule of valuation by said Board of Dupont Street 
Commissioners, as in the complaint herein and herein- 
after charged and alleged, and of all the defects, vices, 
infirmities and frauds in said bonds, and in the acts, 
doings and proceedings which led to the issuance thereof, 
which are hereinafter and in said complaint of the 
plaintiffs set forth. 

And plaintiffs further aver on information and belief, 
that said intervenors did not, nor did any or either of 
them, purchase or pay for any of said bonds in good 
faith, or before any question had arisen or any action 
had been brought concerning the validity of said bonds, 
or of any of them, or relying upon the final or any 
judgment of the said County Court of the City and 
County of San Francisco, or in the belief that all or any 
of the pre-requisites to the issuance of said bonds had 
been fully or at all complied with, or that said bonds or 
any thereof were good or valid or negotiable bonds. 

And answering unto the 2d, 3d, 4th, 6th and 7th sub- 
divisions of said complaint in intervention, these plain- 


tiffs further aver that they have not. nor has either of 
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them, any knowledge or information sufficient to enable 
them or either of them to form a belief, and they there- 
fore deny: 

That on the 6th day of February, 1878, at said San 
franciseo, or at any time or at any place, the said Inter- 
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262 venor, D. O. Mills, purchased five or any of said Dupont 
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Street Bonds, or that he then and there, as in said com- 
plaint in intervention allezed, or at all, or at any time or 
place, paid therefor, or for any thereof, the sum of four 
thousand four hundred and fifty dollars, or any sum, or 
that he is now or ever since said 6th day of February, 
1878, has been or ever was the owner or holder of said 
five or any Dupont Street Bonds whatever, or of any in- 
terest coupon or coupons attached thereto. 

That on the 14th day of January, 1878, at said San 
Francisco, or at any time, or at any place, the said inter- 
venor, the University of California, purchased forty or 
any of said Dupont Street Bonds, or that it then or there, 
as in said complaint in intervention alleged, or at any 
time or place, or at all, paid therefor, or for any thereof, 
the sum of thirty-six thousand dollars ($36,000) or any 
sum, or that it is now or ever since said 14th day of Jan- 
uary, 1878, has been or ever was the owner or holder of 
said forty or any Dupont Street Bonds whatever, or of 
any interest coupon or coupons attached thereto. 

That between the 5th day of November, 1877, and the 
6th day of March, 1878, at said San Francisco, or at any 
time, or at any place, the said Michael Reese, now de- 
ceased, purchased thirty or any of said Dupont Street 
Bonds, or that he then or there, as alleged in said com- 
plaint in intervention, or at any other time or place, or at 
all, paid therefor the sum of twenty-six thousard dollars 
($26,000) or any sum, or that from the said 6th day of 
March, 1878, until his death, or at any other time, he 
was the owner or holder of said thirty or any bonds, or 
of any interest coupon or coupons attached thereto, or 
that since the death of said Reese, said thirty or any of 
said bonds have constituted or do still constitute part of 
the assets of his estate, or are now or ever were held by 
the said intervenors, Jacob Rosenberg, Charles Lux and 
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Reese, deceased. 
That on the 14th day of September, 1877, at said San 
Francisco, or at any time or place, the said intervenor, 
William A. Piper, purchased fifty, or any of said Dupont 
Street Bonds, or that he then or there, as in said com- 
plaint in intervention alleged, or at any other time or 
place, or at all, paid therefor the said sum of forty-seven 
thousand two hundred dollars ($47,200) or any sum, or 
that said Piper is now, or ever since said 14th day of 
September, 1877, has been or ever was the owner or 
holder of said fifty or any Dupont Street Bonds whatever, 
or of any interest coupon or coupons attached thereto. 

That in the month of March, 1887, at said San Fran- 
cisco, or at any time or place, the said intervenor, Charles 
F’. MacDermot purchased twenty or any of said Dupont 
Street Bonds, or that he then or there as alleged in said 
complaint in intervention, or at any other time or place, 
or at all, paid therefor the said sum of eighteen thou- 
sand nine hundred dollars ($18,900) or any sum, or that 
said MacDermot is now or ever since said month of 
March, 1877, has been the owner or holder of said twenty 
or any Dupont Street Bonds whatever, or of any interest 
coupon or coupons, attached thereto. 

And plaintiffs aver that eighteen of the twenty of said 
Dupont Street Bonds, so alleged to have been purchased 
by said intervenor MacDermot, to-wit: numbers 954, 955, 
957, 959, 962, 966, 968, 971, 973, 975, 976, 977, 978, 980, 
992, 993, 994, 905, with all the interest coupons attached 
thereto, were part of a large number of such bonds which 
were falsely and fraudulently over issued, and in excess 
of any amount which said Act of the Legislature 
permitted or authorized to be issued, and that at the time 
of his said purchase, said MacDermot had full notice and 
knowledge thereof. 

And answering unto the 8th subdivision of said com- 
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plaint of intervention, these plaintiffs deny that said 
Board of Supervisors within 60 days next after the pas- 
sage of said Act of the Legislature, or at any time, did by 
resolution or order or otherwise, express its judgment, or 
any judgment, that it would be, or was expedient that 
Dupont street be widened in accordance with or in the 
mode prescribed by said Act, or at all, and they deny that 
said Board of Dupont Street Commissioners became or 
was a legal Board, or was authorized to act under or by 
virtue of said Act or of any of the provisions thereof. 

And answering unto the 9th subdivision of said com- 
plaint in intervention, they deny that said Board of 
Commissioners proceeded to act, or did act under or in 
pursuance of the provisions or of any provisions of said 
Act of ‘the Legislature, or were lawfully or otherwise au- 
thorized thereunto by the provisions or by any provision 
of said Act, or that they did act in conformity therewith, 
or that said Board of Dupont Street Commissioners did 
at the time or in the manner prescribed in and by the 
provision or any of the provisions of said Act of the 
Legislature, or at any time or in any manner publish the 
notice, or any notice to property owners required by the 
provisions of Section 6 of said Act, or in strict con- 
formity or in any conformity therewith. 

And answering to the 10th subdivision of said com- 
plaint in intervention, these plaintiffs deny that said 
Board of Dupont Street Commissioners did, in compliance 
with the provisions or with any provision, of said Act, or 
at the time or in the manner therein or thereby provided, 
or at any time or in any manner, prepare or adopt any 
plans, maps or diagrams as provided in Section 7 of said 
Act, or at all, or did proceed in form and in fact, or in 
fact, to ascertain, determine or separately state or set 
down in a written report, or any report signed by them 
or otherwise, the description or actual cash value of the 
several lots and subdivisions of land and buildings, or of 
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any thereof, included in the lands taken in the widening 
of said Dupont street, between the northerly line of 
Market street and the southerly line of Bush street, or 
the damages done to the property or any of the property 
along the line of said street, in form and in fact, or in 
fact, as provided in said Act of the Legislature, or did pro- 
ceed in form and in fact, or in fact, or did in form and in 
fact, or in fact ascertain or set down in their report, or in 
any report, any description of the several or any of the 
subdivisions or lots of land included in the District des- 
ignated in the proviso contained in Section 3 of said Act, 
with the sum or amount which said Board actually or 
otherwise estimated each lot had been or would be benefited 
by reason of the widening of said street, orthat said Board 
of Commissioners completed their said report or any re- 
port in form and in fact, or in fact, as required in and by 
said Act of the Legislature, or that said report of said 
Board was actual, real and in fact, and not simply in 
form, simulated and unreal, or that the same was wholly 
and really, or at all, made in conformity with the pro- 
vision or any of the provisions of said Act of the Legis- 
lature, or at the time or in the manner prescribed 
thereby. 

And answering unto the 11th Subdivision of said com. 
plaint in intervention, these plaintiffs deny: 

That said Commissioners did truly or justly ascertain 
or determine according to their best judgment, or at all, 
the actual cash value of the land, or any of the land taken 
as alleged, or did estimate or set the same down in the 
said report, or in any report, or did not estimate value of 
any land so taken at 200 per cent., or at any per cent., 
or at all, greater than was the value of the same in 
fact. 

And answering to the 12th Subdivision of said com- 
plaint in intervention, these plaintiffs deny: 

That the said Board of Commissioners did justly or 
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truly, or according to their best judgment, information or 
belief, or honestly, or in good faith, or at all, adopt a true 
or correct rule, or any rule for the ascertainment of the 
benefit derived, or to be derived by said, or any of said 
parcels of land, respectively, from said widening of said 
Dupont street, or did ascertain or set down against each 
or any lot the amount of benefit by each respectively de- 
rived therefrom, or that they did not omit to set down 
against each and all of the lots, the amount of benefit 
derived from said widening of said Dupont street. 

And answering unto the 13th Subdivision of said com- 
plaint in intervention, these plaintiffs deny: 

That said Commissioners, or any of them, did ac- 
tually ascertain or determine, according to their best 
judgment, or in good faith, or at all, the amount of 
benefits derived to each or any of said parcels of land 
mentioned in said subdivision from the widening of said 
Dupont street, or that they did set the same or any there- 
of down in their said report, or in any report, or that in 
the ascertainment thereof, they or any of them in good 
faith endeavored to act, or did act according to a uniform 
or equal method of ascertaining the amount of benefits 
derived by each or any of said parcels of land. 

And answering unto the 15th Subdivision of said com- 
plaint in intervention, these plaintiffs deny: 

That said Board of Dupont Street Commissioners did 
duly publish, or did publish at all, the notice, or all or 
any of the notices as provided or required in or by the 
provisions, or any of the provisions, of said Act of the 
Legislature. : 

And answering unto the 16th Subdivision of said com- 
plaint in intervention, these plaintiffs deny: 

That the property owners, or any of the property own- 
ers interested or concerned in favor of, or in opposition 
to the objections mentioned in said 16th Subdivision, 
did fully, or at all investigate the same, or consult their 
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counsel with respect thereto, or that all and singular, or 
any of the matters in that behalf in said complaint al- 
leged, were fully or at all examined or considered by the 
parties, or any of the parties in interest or their counsel, 
or by said County Court; and they deny, that the plain- 
tiffs herein, or any or either of them, or their or any of 
their predecessors in interest, or the predecessors in in- 
terest or any or either of them, after the filing of said 
report by said Commissioners in said County Court, or at 
any time by themselves, or either or any of them, or their 
counsel, or the counsel of either or any of them, con- 
ferred or consulted with said objectors, or any or either 
of them, or their respective counsel, or the counsel of any 
or either of said objectors, or with any counsel whatever, 
as alleged, or otherwise or examined, or investigated into 
the grounds, or any of the grounds of any of the said 
alleged objections, or after fully and carefully, or in any 
manner examining or considering said report or any of 
the objections thereto, or the widening of said Dupont 
street, by counsel of all or of any of the parties con- 
cerned, or for the purpose of avoiding greater or any 
expense, litigation, delay, loss or detriment to all or any 
of the parties concerned, or for any purpose whatever, 
did knowingly, understandingly or mutually, or at all, 
consent or agree to said alleged changes or modifications, 
or to any thereof, or did thereupon present, or cause to 
be presented to said Dupont Street Commissioners, or to 
said County Court, the petition set forth in said 
complaint in intervention, or any petition what- 
ever. 

And they deny, that said alleged petition, or any 
petition, was presented to said Dupont Street Com- 
missioners or to said County Court, by. or on be- 
half of all or any of the property owners con- 
cerned or affected by the widening of said Dupont 
street, including the plaintiffs, or any or either of the 
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280 plaintiffs herein, or their or either of their predecessors 
in interest, or any of the predecessors in interest of 
either of them. 

And answering unto the 17th Subdivision of said com- 
plaint in intervention, these plaintiffs deny: 

That said McRuer, Matthewson and McCarthy did not 
act as arbitrators as alleged in the 13th Subdivision of 
the complaint of the plaintiff herein; and they deny, 
that the whole action, or any action of said McRuer, 
Matthewson and McCarthy, or any or either of them, in 
or about the premises as alleged in said complaint in 

| intervention, was simply or in any manner advisory to 

251 the said Board of Commissioners, or in no way, or was 

not in every way binding upon them, or was not made 

by said McRuer, Matthewson and McCarthy as arbitra- 
tors, or was not made by them in any other capacity than 
as advisors to the said Board of Commissioners. 

And they deny that the whole action, or any action of 
the said Board of Commissioners in the matter of the 
assessment of said Blythe, was in good faith or for the 
purpose of correctly assessing the property of said Blythe. 

And answering unto the 18th Subdivision of said com- 
plaint in intervention, these plaintiffs— 

Deny that all or any of the matters embraced in, or 
set forth inthe report of said Board of Commissioners 
as to the widening of said Dupont street, were matters 
which were ascertained, determined or personally exam- 
ined or estimated by said Board of Dupont Street Com- 
missioners themselves, or by any or either of said Board, 
and they deny that the said report, or any report of the 
said Board of Commissioners as to the widening of said, 
Dupont street, was the result of personal estimate or de- 
cision or judgment of said Board of Commissioners, or 
any of them, and of no other person or persons whom- 
soever. 

And answering unto the 19th Subdivision of said 
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complaint in intervention, these plaintiffs deny :— 

That said Richard Ivers purchased from said John 
Griffin the lot mentioned and described in said 19th 
Subdivision of said complaint in intervention, for the 
said sum of $75,000, or for any sum exceeding $50,- 
000, and they aver that said purchase of said lot by said 
[vers was on behalf of himself and said Bryant jointly; 
and they deny that said Bryant declined a joint interest 
in said premises with said Ivers, or that said Ivers gave 
to said Swiss-American Bank the further security of 
$35,000 collateral, or any other sum as collateral, or that 
said Bryant did sign said notes, or any notes, as the 
joint maker thereof with said Ivers, as an accommoda- 
tion to said Ivers, or that said Bryant incurred no risks 
in becoming a joint maker of said notes, or that said 
[vers from the proceeds of any collaterals of his own, 
or from resources of his own, or from both, took up the 
said joint notes, or any joint note of his own and said 
Bryant to the said Swiss-American Bank, or canceled the 
same or any thereof, or that the whole or any action of 
said Bryant in the matter of assisting said Ivers to raise 
money for the purpose of carrying out or effectuating his, 
said Ivers’ said purchase from said John Griffin, or in or 
about any of the matters alleged in the said 19th subdi- 
vision of the said complaint in intervention, was merely 
or at all a friendly act to said Ivers, or that it was not be- 
vause Of any interest, actual or contingent, of said Bry- 
ant in said purchase, but, on the contrary, these plaintiffs 
aver that the said Ivers acted as the agent of said Bry- 
ant and for himself in making said purchase, and made 
it for himself and said Bryant jointly, or for said Bryant 
alone, and that said Bryant ever since has been and still 
is largely interested in said property, and has expended 
large sums of money in the purchase thereof and in the 
erection of buildings thereon. 

And these plaintiffs deny that the assessment of the 
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street, upon the lot of land situate on the northeast corner 
of Morton and Dupont streets was according to any general 
scale of assessment, adopted for the property along the 
east line of Dupont street, or that the assessment for said 
last mentioned lot was perfectly or at all fair or just. 

And answering unto the 20th subdivision of said com- 
plaint in intervention these plaintiffs deny: 


That the notices mentioned in the complaint of the 


plaintiff herein or any thereof were duly or properly 
given, and they deny that to provide for the interest 
which became payable on the Ist day of July, 1877, or 
any interest upon the bonds authorized to be issued, or 
issued or pretended to be issued under the said Statute, 
or in view of the fact that said bonds or any thereof were 
not saleable at a higher price than 95 per cent. on their 
par value, or for or by reason of any matter or thing 
whatever, it became, or was necessary in order to effectu- 
ate or carry out the intention of said Statute, or to pro- 
vide for the payment of the interest accrued on the Ist 
day of July, 1877, on the said bonds or any thereof, or 
any interest whatever, or for any other purpose, to issue 
bonds to the amount of one million dollars or any sum 
to exceed $340,000, or that for the reasons in that behalf 
alleged in said complaint in intervention, or for any 


thereof, the amount of bonds issued as therein alleged © 


was fixed at one million dollars. 

And they deny that on the 20th day of December, 1876, 
or at any time, the final or any report of said Board of 
Dupont Street Commissioners was fully or at all con- 
firmed by the final or any judgment of said County 
Court. 

And they deny that the said Board of Dupont Street 
Commissioners caused to be prepared or issued in accord- 
ance with the provisions of the aforesaid Statute of March 
23d, 1876, or for the purpose of thereby pay- 
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ing or discharging all the damages, costs or 
expenses of the said widening of Dupont 
street, one thousand bonds of the City and County 
of San Francisco, in the manner in that behalf alleged 
in said complaint in intervention, or that said Mayor, 
Auditor and Treasurer of said City and County did sell 
or dispose of said one thousand bonds or any thereof, in 
accordance with the requirements or provisions, or for 
the purposes expressed in said statute of March 23d, 1876, 
or that all or any of said bonds were so sold or disposed 
of before any question was raised by these plaintiffs, or 
by any of them, or by any one else, as to the validity of 
the proceedings under the said statute for the said widen- 
ing of Dupont street, or as to the validity of the said 
widening of Dupont street, or as to the validity of said 
bonds, or as to the validity of the assessment to pay 
the interest and one-twentieth of the principal of said 
bonds. 

And these plaintiffs say that they have not, nor has 
either of them, any knowledge or information sufficient 
to enable them, or either of them, to form a belief, and 
they therefore deny: 

That the greater part or any of said one thousand 
bonds have been purchased or paid for, or are now held 
by innocent holders, or by holders who paid for the said 
bonds in the Fall of 1877, or during January or Febru- 
ary, 1878, or who at the time they so purchased or paid 
for said bonds as alleged, had no knowledge or notice, 
either actual or constructive, express or implied, or other- 
wise, of any defect or vice or impurity or fraud in said 
bonds or in any of them, or in any of the acts, doings or 
proceedings which led to the issuance of said bonds, or 
that said or any of said alleged holders or purchasers of 
said bonds, or of any thereof, purchased or paid for the 
same, or any of them, in good faith or in the full belief, 
or in the belief that all or any of the pre-requisites to the 
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292 issuance of said bonds or to the issuance of any thereof, 
had been fully or at all complied with, or that said bonds 
were good or valid or negotiable bonds. 

And answering unto the 21st Subdivision of said com- | 
plaint in intervention, these plaintiffs deny: 

That the proceedings referred to in said 21st Subdivi- 
sion, or any thereof, are a real lien upon said lands or 
any thereof. 

And answering unto the 22d Subdivision of said com- | 
plaint in intervention, these plaintiffs deny: | 

That any of the matter or things in the said para- | 
graphs 7, 8, 9, 10, 11, 12, 13, 14 and 15 of the complaint 

293 of the plaintiffs herein respectively set forth, were known 
to these plaintiffs, or to any of them, at the respective 
times the same occurred, and they deny that they, these 
plaintiffs, or any or either of them, ever consented to said 
assessment, or to any of the matters or proceedings in or 
about the widening of said Dupont street. 

And further answering the said complaint in interven- 
tion, these plaintiffs aver: | 

That the Board of Supervisors, of the City and 
County of San Francisco, ‘did not, by resolution 
or order, within sixty days after the passage of ; 

,, Said act, or at any other time, express its judg- 

204 ment, or any judgment, that it would be expedient that | 
Dupont street be widened in accordance with or in the 
mode prescribed by said Act, or at all, and said Board of 
Supervisors failed within said’ period of sixty days after | 
the passage of said Act, to pass any resolntion or adopt 
any order, declaring it expedient to widen Dupont street 
under the provisions of said Act, and by reason thereof 
the said Board of Dupont Street Commissioners, men- 
tioned in said Act, never were constituted a legal Board, 
and never were authorized to act under the provisions of 
said Act. 

That none of the property owners fronting on Dupont 
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295 street, between Bush and Filbert streets, ever did petition 
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for the widening of said Dupont street, between said 
streets, nor was any petition by them or any of them 
ever filed with the Board of Commissioners aforesaid. 

That under said Act the said Board of Dupont Street 
Commissioners, though wholly without authority, proceed- 
ed to act assuch Board under the provisions of said Act. 
But said Board did not, at-any time, publish, in two of 
the daily papers of said City and County of San Fran- 
cisco, for a period of ten days, the notice to property- 
owners required by Section 6 of said Act, or any notice 
in that behalf. 

That said Board, nevertheless, proceeded in pretended 
compliance with the provisions of said Act to prepare 
and adopt maps, plans and diagrams, as provided in Sec- 
tion 7 of said Act, and proceeded in form to ascertain, 
determine and separately state and set down in a written 
report, signed by them, the description and pretended 
cash value of the several lots and subdivisions of land 
and buildings included in the land taken for the widen- 
ing of said Dupont street, between the northerly line of 
Market street and the southerly line of Bush street, and 
the pretended damages. done to the property along the 
line of said street, in form but not in fact, as provided 
and required i» said Act; and also proceeded, in form 
but not in fact, t» ascertain and set down in said report 
a description of the several subdivisions or lots of land 
included in the districts designated in the proviso con- 
tained in Section 3 of said Act, with the sum or amount 
which the said Board pretended to have estimated each 
lot has been, or will be benefited by reason of the widen- 
ing of said street, and completed their report in form as 
required by said Act; and the same was completed on the 
23d day of September, 1876, and was filed by said Board 
in the County Court of said City and County of San 
Francisco, on the 27th of October, 1876. 
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That each of said lots taken for the widening of said 
Dupont street, was a portion of a larger lot owned by the 
same person who owned the part taken, and the taking 
of each of said lots for said widening was in effect the 
same as taking thirty feet in depth from the rear of 
each of said larger lots, for the reason that after the 
lot was taken, the remainder still fronted upon the 
said Dupont street, as widened; that is to say, that the 
value of the thirty feet of each lot taken is and was the 
difference between the value of the whole lot before the 
taking and the value of the same lot diminished in depth 
thirty feet. Nevertheless the said Commissioners in fix- 
ing the value of the land to be taken treated it as of the 
same value as a front lot of only thirty feet in depth, and 
estimated its value at above 200 per cent. greater than it 
in fact was, and knowingly, wilfully and intentionally as- 
certained and determined the value of the lots taken to 
be more than three times as much as they in fact were, 
by reason whereof the cost of the said widening was made 
three times as great as it ought to have been. 

That the said Board of Commissioners in ascertaining 
and setting down in said report the sum or amount in 
which each lot included in the lands hereinbefore de- 
scribed has been or will be benefited by reason of the wid- 
ening of said street, wilfully, knowingly and intention- 
ally adopted a false rule for the ascertainment thereof, 
and one which was and is neither equal nor uniform. 
They did not in estimating benefits, consider the lots 
which by the widening would become front lots, by rea- 
son of being given a frontage on the street as widened, 
as rear lots before the widening, but did  con- 
sider them as front lots, and as deriving only 
the same benefit as the lots on the opposite side of the 
street which already had a frontage, and wilfully and in- 
tentionally omitted from their estimate of benefit on said 
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lots on the west side thereof, about two-thirds of the 
actual benefits derived by them respectively. 

That in fixing the ratio of benefits on all and every 
portion of the property assessed for benefits in said re- 
port, the said Board wilfully and knowingly adopted a 
fals* rule for the ascertainment thereof, in this: that they 
computed the same upon the increased value of the prop- 
erty after the widening, instead of upon the increase in 
value thereof; that the effect of the adoption of this rule 
was, and is to make the various assessments for benefits 
grossly unequal and wholly wanting in uniformity, and 
this was well known to the said Commissioners, and the 
same was intentionally done by them. 

That said Board of Commissioners, aftey they had es- 
timated in full all the cost and expenses which could 
properly, or at all arise in the said widening of said Du- 
pont street, arbitrarily and illegally added thereto the 
further sum of seventy thousand nine hundred and thir- 
ty-five dollars, and knowingly and wilfully ineluded in 
their estimate of the expense of said widening, said sum 
of seventy thousand nine hundred and thirty-five dollars, 
no part of which was, in any manner, authorized by said 
Act, or in any manner necessary for the work provided 
for in said Act, nevertheless the same is concluded in the 
report of said Board, as confirmed, and is included in 
the assessment for widening said street, and in the levy 
therefor, hereinafter mentioned. And said Board of 
Commissioners have so negligently and carelessly 
managed their affairs, that they have permitted 
the whole, or greater portion of said sum of 
seventy thousand nine hundred and thirty-five dollars to 
be drawn out, misappropriated, and coverted and utterly 
lost, by some person or persons to these plaintiffs un- 
known. 

That notice that the said report was open for the free 
inspection of all parties interested, for any period of 
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thirty days, was not published by said Board daily, for 
twenty days in any two daily newspapers published in 
said City and County of San Francisco, and the notice 
required by Section 7 of said Act, was never published 
in any two papers daily for twenty days, as therein pro- 
vided and required, or at all. 

That at divers dates, between the 5th day of October, 
1876, and the 25th day of October, 1876, William Sharp, 
Theodore Meetz, B. Simon, T. H. Blythe, George W. 
Osborn, James Phelan, David Hunter, P. Marsicano, L. 
Carivaux and Josephine Robinet, each filed objections in 
the said County Court to the said report, and proposed 
and threatened to contest the same before the said Court, 
and were about to contest the same for the matters here- 
inbefore set forth, and other matters: and thereupon the 
said Commissioners, to induce them to withdraw their 
said objections, and to prevent the said matters from be- 
coming publicly known, secretly and collusively, and 
fraudulently entered into an arrangement with said ob- 
jectors respectively, by which said objectors agreed to 
withdraw their said objections, and the said Board of 
Commissioners by their attorney agreed, in consideration 
thereof, to change, or procure to be changed, their said 
report as to the property of said objectors, so as to reduce 
or cause to be reduced, the amount of estimated benefits 
on the property of said T. H. Blythe from $97,308, as 
originally stated in said report, to $39,653; and to reduce, 
or cause to be reduced, the amount of estimated benefits 
on the property of said Meetz and Simon from $20,758, 
as stated in said report, to $15,758; and to reduce, or cause 
to be reduced, the amount of estimated benefits on the 
property of said William Sharp from $2.288, as stated in 
said report, to $2,038; and to reduce, or cause to be re- 
duced, the amount of estimated benefits on the property 
of said George W. Osborn from $17,444, as stated in said 
report, to $12,444; and to reduce, or cause to be reduced, 
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the amount of estimated benefits on the property of said 
James Phelan from $98,427, as stated in said report, to 
$78,427; and to reduce, or cause to be reduced, the esti- 


mated benefits on the property of said David Hunter. 


from $25,205, as stated in said report, to $17,205; and to 
reduce, or cause to be reduced, the estimated benefits on 
the property of P. Marsicano from $15,844, as stated in 
said report, to $11,844; and to reduce, or cause to be re- 
duced, the estimated benefits upon the property of L. Cari- 
vaux from $4,655, as stated in said report, to $3,400; and 
to increase, or cause to be increased, the estimated value 
of the property of James Phelan, taken for said widen- 
ing, from $15,000, as stated in said report, to 
$25,000; and to increase, or cause to be increased, 
the estimated value of the property of Josephine 
Robinet, taken for said widening, from $16,000, 
as stated in said report, to $20,000; and to in- 
crease, or cause to be increased, the valuation of the prop- 
erty of David Hunter taken for said widening, from $2,- 
438, as stated in said report, to $5,174; and thereupon, in 
pursuance of said arrangement, upon the consent 
of the said objectors, respectively, and of the said 
Commissioners, the said County Court entered an 
order as to each objector, directing the said Board of 
Commissioners to modify the said report as above stated, 
and in accordance with said arrangement. 

That said changes and modifications were ordered by 
suid Court, upon the consent of the said objectors and 
Commissioners alone, without any investigation of the 
subject matter of the objections, and without any actual 
consideration of the merits, and without any proofs of any 
kind, 

That said changes and alterations were made by the 
said Board of Commissioners and consented to as afore- 
said for the sole purpose of inducing the said persons to 
withdraw their objections, and to prevent an examination 
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310 on the merits, and to prevent publicity as to the said 


frauds contained in the said report, and without the con- 
sent, knowledge or approval of the other persons affected 
by the said assessment, and the said orders were in fact 
obtained by fraud and collusion and imposition upon the 
said Court. 

That in making said changes and alterations, deduct- 
ions and additions, a different mode of estimating the ex- 
tent of benefits and the value of property taken was 
applied to the property of said persons above named, 


' from that which was in said report applied to the prop- 


erty of the other persons affected by said assessment, to 
the great detriment and disadvantage of said other per- 
sons, including these plaintiffs, and thereby and by said 
changes and alterations the burden of assessment upon 
the said other persons whose property was assessed was 
increased upwards of $125,000 and all equality and uniform- 
ity of assessment upon the various lots and subdivisions 
assessed, was destroyed, and this was knowingly and in- 
tentionally done by said Commission. 

That the said order of said County Court directing the 
modification of said report was made and entered in said 
Court on the 18th day of December, 1876, on which day 
the said Court made another and further order in the 
same proceedings upon the application of the Attorney 
for said Board of Dupont Street Commissioners contin- 
uing the further hearing in said matter till December 19th, 
1876, on which last named day, on motion of the At- 
torney for said Board, the further hearing of said matter 
was, by an order made and entered in said County Court, 
continued till December 22d, 1876; that thereupon, on 
said 19th day of December, the Attorney for said Board 
having learned that one G. K. Fitch was about to file in 
said County Court his objections to the confirmation of 
said report, immediately called a meeting of said Board, 
at which meeting the various changes and modifications 
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so ordered by said County Court were made, and 
on the 20th day of December, 1876, said Attorney, 
by direction of said Board, filed the said report, 
as modified, with a _ petition for the confirmation 
thereof; and obtained from said Court, without 
notice to said objectors, or to any of them, and without 
any hearing upon the merits, or investigation by said 
Court, an order pretending to confirm said report as 
modified as aforesaid, and vacating and setting aside the 
said order of December 19th, 1876, continuing the hear- 
ing of said matter till said December 22d, 1876. 

That after the said Thomas H. Blythe had filed his ob- 
jections in the said County Court, as hereinbefore stated, 
and while he was claiming, or about to claim in said 
Court that said Board in estimating the value of 
property taken, had adopted the wrong rule in estimating 
the value thereof, as stated in paragraphs VII and VIII 
hereof, the said Board of Commissioners, in order to in- 
duce the said Blythe to withdraw his objections, entered 
into an arbitration with the said Blythe, and by agree- 
ment between the said Blythe and the said Board of 
Commissioners, D. C. McRuer, Thomas D. Matthewson 
and Eugene McCarthy were appointed arbitrators, and it 
was submitted to them as such arbitrators, to determine 
what amount of the fair and legitimate cost of the widen- 
ing of Dupont street should be assessed upon the prop- 
erty of said Blythe, and it was agreed by the said Board, 
in the matter of said arbitration, that the said arbitrators, 
in making their .determination, should consider the 
whole subject of allowance for damages to land and the 
apportionment of benefits, the same as though nothing 
had been done in the premises by any one theretofore, 
and that the said arbitrators should take as a basis for 
allowing damages, the difference in value between the lots 
on the west side of Dupont street, as they were before the 
widening, and the value of the same lots diminished in 
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ceeded to make their estimates accordingly, and they 
found and ascertained and reported to said Board of 
Commissioners, that the value of the whole land taken 
for said widening, under the rule last stated, was only 
$246,240, instead of $639,913, as found by the said Board 
of Commissioners, under the rule adopted by them; and 
they, said arbitrators, further found, ascertained and _ re- 
ported to said Board of Commissioners, that said Blythe’s 
property would be benefited and should pay only the sum 
of $39,653, instead of $97,308, as found by said Board of 
Commissioners, and\thereupon the said Board of Com- 
missioners, for the purpose of inducing said Blythe to 
withdraw his exceptions, as stated in the preceding para- 
graph hereof, consented to change and diminish the 
amount of estimated benefits on the property of said 
Blythe, from $97,308 to $39,653, and the same was done, 
as stated in the last preceding paragraph hereof. That 
none of the other parties affected by said assessment, had 
any notice of the matters in this paragraph alleged, or 
any opportunity whatever to contest the same, or to be 
heard thereon; but the same and the whole thereof was 
concealed by the said Board of Commissioners from the 
plaintiffs, and all the other persons whose property was 
and is affected by the said pretended assessment. 

That said Board of Commissioners never did in fact, 
nor did any member thereof ascertain or determine the 
value of the several lots and subdivisions of land, or any 
of them, or buildings, or any of them, included in the 
land taken for the widening of said Dupont street, or the 
damage done to the property along the line of said street, 
or any of it, or the amount which the said lots assessed, 
or any of them, would be benefited by reason of the 
widening of said street; on the contrary, said Board of 
Commissioners, instead of themselves personally exam- 
ining into said matters, employed certain persons whom 
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they called or designated experts, to ascertain and deter- 
mine all and singular, said matters for them; and said 
Board of Commissioners, in fact, adopted the estimates of 
said experts as to all said matters, and embodied them in 
said report without ever in fact having made any esti- 
mate of their own. 

That at all the dates and times in this complaint men- 
tioned, A. J. Bryant, Mayor of the City and County of 
San Francisco, and one of the persons named in said 
Act as a Commissioner, and one of said Board of Dupont 
Street Commissioners, was a property owner on said 
street, and was the owner of real property situate on the 
east side of said street, which, by said Act, was liable to 
be, and was in fact assessed for said widening of said 
Dupont street, and was also, as plaintiffs are informed 
and verily believe, the owner of, and largely interested in 
the lands on the west side of said street, which were 
taken for the widening thereof, which said interest stood 
of record in the names of persons other than said Bry- 
ant; and these plaintiffs aver, upon and according to 
their information and belief, that said Bryant was thus 
interested in the lot on the northwest corner of said Du- 
pont street and O’Farrell street. 

That the experts appointed by said Board of Commis- 
sioners, as hereinbefore alleged, were Richard Ivers, C. 
H. Reynolds and George Worn. That said Richard Ivers, 
while acting as such expert, was interested in the lot on 
the northwest corner of said Dupont and O’Farrell streets, 
being thirty-six and one-half feet on Dupont street by 
a uniform depth of eighty feet. That he, as agent for 
said Bryant and himself, purchased the same from John 
Griffin, after the experts had made their estimates, and 
before they had reported them to the said Board of Com- 
missioners, and took the title in the name of Robert 
Watt and Francis Berton. 

That the said Robert Watt and Francis Berton ad- 
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vanced the greater portion of the money to pay for the 
same on behalf of said Ivers and Bryant, and took the 
joint notes of said Ivers and Bryant to themselves, to 
evidence the repayment to said Watt and Berton of $60,- 
000 of the purchase money of said lot. 

That the said C. H. Reynolds was the broker who made 
the sale of the said property for said John Griffin, and 
received for his compensation in making said sale the 
sum of $2,500. 

That the said experts reported and said Board of Com- 
missioners awarded for the taking of the thirty feet of 
said lot taken for said Dupont street the sum of $38,354, 
and for the improvements thereon, the sum of $4,286, 
and the portion of the lot which remained after cutting 
off the thirty feet for widening, was worth not less than 
$60,000, and the said plaintiffs aver that the said A. J. 
Bryant was not a disinterested Commissioner in the 
matter of said improvement, but was in fact acting in all 
said matters as a judge in his own cause. 

And these plaintiffs further aver upon and according 
to their information and belief, that the said A. J. Bry- 
ant was interested in other pieces of property affected by 
said assessment during all the times herein mentioned, 
and said interests were at all said times concealed and 
held in the names of persons unknown to these plaint- 
if is. 

That notwithstanding the said Board of Dupont Street 
Commissioners never in fact acquired jurisdiction to 
widen any portion of said Dupont street; and notwith- 
standing that said notices were none of them given as 
hereinbefore alleged, the said Board of Dupont Street 
Commissioners did proceed as aforesaiil to organize, esti- 
mate and report as aforesaid, and upon the confirmation 
of said report, although the total cost of the improvement 
was fixed by the report as confirmed at only $914,941, yet 
the said Commissioners proceeded to issue, and did issue 
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Cash value of lands taken. Cash value of Improvements Total Amounts. 
taken or damaged. 


' 


Dollars. ts. Dollars | Cts. Dollars 


$15,356 $20,524 County Court, made 
$23, 560 Dec. 18th, 1876. 
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The following is a copy of the “Summary of Damages’”’ 
contained at the end of said report: 


SUMMARY OF DAMAGES. 


Were or Peel Gates CARON... . 2. os os ce Ses ee HS YEH 
654 0638 
Damages to improvements......... .. pet 


129,237 


T66;41+ 
783,300 
Actual and contingent expenses of Commission. 131,691 


EN a aS i nik gel coleaehihs .... 808-405 


914,991 
Approved and adopted September 23d, 1876. 
A. J. Bryant, 
Mayor of the City and County of San Francisco. 
GEORGE F. Maynarp, 
Auditor. 
Wm. P. HuMpHREYs, 
City and County Surveyor. 
[SEAL. ] Board of Dupont Street Commissioners. 
The erasures appearing in the foregoing were made in 
the original by drawing red ink lines across the original 
figures, and writing the substituted figures in ordinary ink 
underneath the said originals. 
The following is a copy of the first page of the Report 
of said Dupont Street Commissioners as to benefits: 
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- Report of the Board of Dupont Street C issioners in the matter of the widen- 
lands benefited, and enhanced 


599 


510 


4 


MN. Nonery Sy Southey: E., Easter ions are used forthe words set opposite them: 

o nney: & gy cry W Ww. Msn: wean Fe., oe St., Street; N. W. Se 

= W Southwesterly; Northeasierly; S. E., Southeasterly; Imp.) FIFTY-VARA 
‘ene an s. Sests; No., Number ; Gens Corner. 


—_ — are reneeneneensee tee enren ne ee NN eR Nene Aem a nee 


‘This property is assessed to parties listed and to all owners and claimants known or un- 
N | claimants of any interest, present or future therein, or any lien 
Subdivision st | 

ers and claim- || 
No. of block ants. 


The side of the| The street on | ‘phe point of | Thence run- |In what direc-|On the line of 


Nor i is oe anew ext beginning ning. tion. what street. 


a co a oma - oe 


Unknown || = Beginning at the northeast corner of Dupont and O'Farrell streets; 
owners OD | tine of Dupont street, one hundred and thirty-seven and one-half feet ; thence 
Assessor's land twenty-five feet to the westerly line of Brooks street; thence southerly 
I books assesS-|\four feet to a point ; thence southeasterly along the line of Brooks street thirty- 
ed to T. A.) Market street; thence southwesterly along said line of Market street, one hun- 
Blythe. northerly line of O’Farrell street, and thence westerly along said line of 
jone-half inches to the easterly line of Dupont street and point of beginning. 
Unknown Beginning On the southerly line of Geary street at a point distant forty | 
owners on ||Dupont street; thence easterly along the southerly line of Geary street eighty- 
Assessor's | erly one hundred and thirty-seven and one-half feet; thence at right angles’ 
five feet to the easterly line of Dupont street; thence at right angles northerly® ( 
| 
: 
) 


ed to T. H.||street sixty-seven and one-half feet; thence at right angles easterly sixty feet; 
Blythe. | twenty feet; thence at right angles westerly twenty feet, and thence at angles 
‘line of Geary street and point of beginning. 
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p ing of Dupont Street, in the City and County of San Francisco, Showing the 
a’ value of each subdivision, &c. 


. SURVEY, BLOCK No. 98. 


a~ known, also assessed to all owners and {| 
a3) upon the same. Enhanced value, i) 
‘| Present Value. or amount of ben- TOTAL. i} 
es efits assessed. REMARKS. 
of Thence run- | Thence run- R. right!| i 
ning at right | ning at right | anoles to point | cant. psittaci Rierteiiacndicieail 
angles. angles. ginning. |} Dollars. | Cts. | Dollars. | Cts. | Dollars. | Cts. 
$3 thence northerly along the easterly | 
“€ § at right angles easterly one hundred | 
ly } along said line of Brooks streets thirty- | | 
Y-@ four feet to the northwesterly line of | | PP are oe — 
mF dred and twenty-nine feet to the 48040, | ‘the column Peoded 
4 | O'Farrell street forty feet one and gas | “Enhanced value or 
12500) ‘amount of 
4 | | assessed,” have been 
ty | feet easte..y from the easterly line of | | | made as directed 
y-7 jfive feet; thence at right angles south-) : Counce Cok, coal 
es westerly one hundred and twenty-) | Dec. 18, 1876. 
ly’ / along said easterly line of Dupont), | | } 
t; | thence at right angies northerly’ | $3873 | | 
es " northerly fifty feet to the southerly . } 
: 23157 } 


Endorsed: Report Benefits. Widening Dupont Street. 
Report of Dupont Street Commissioners. Filed in County 
Court October 27th, 1876. 

Tuos. H. Reyno.ps, Clerk, 
By Wm. B. Smith, Deputy Clerk. 
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514 In the original that portion of said first page above the 
_ lowest horizontal line shown on the foregoing copy was 
printed with the exception of the number of the Block 
which was written, and that portion thereof below said 
horizontal line was written in ink. The succeeding 
pages were fac similes of said first page with the exceptions 
of the numbers of the Blocks and those portions thereof 
_which were written in ink. In said original report under 
the printed head lines of names of owners and claim- 
ants and against each lot or subdivision there were set 
down the words “unknown owners on the assessor’s 
books assessed to—” which words were followed as to 
each lot or subdivision with the names of the respective 
parties to whom the same were assessed upon the asses- 
sor’s books. 
The following are copies of the pages and portions of 
said report of benefits showing the erasures, changes and 
alterations made in the original report. 


aT Ss Se eo. 


A AO Al peg ne 


Oh APE: a A SRE ae aaNet om anaes 


cg ee Pe Pee ‘ Pee ae 


The side of the| The street | | , 
street on which/on which lot is! The point of beginning. | “Shanes | = wan & [On the line of 
lot is situated situated. | running | direction what street. 
Unknown own- fs aces A | | aa alate 
3 ers; on Assess-| | 
wot ee mo 8 S. E. corner of Du- | S. Line of 
“ys pont and Geary Sts. | a0 8. e. Geary St. 
Unknown own- | | 
ers; On Assess-) 
4 pated cron Ae 8 S Geary St. |145% ft. E. from ., 5% | pf S. Line of 
Blythe. | _ Dupont St. we . Geary St. 
5 2I Unknown own: | | 
ers; on Assess- | | | 
5 __|or’s books ass- S | Geary St. |175% ft. E. from S. Line of 
. essed F . . . 
tonite | | Dupont St. 20% 8. E. Geary St. 
Unknown own- 
ers; on Assess-| 
6 pai on yg S Geary St. | 196 ft. E. from | oy 4 E S. Line of 
Blythe. Dupont St. A ; Geary St. 
— Names of own- 
Subdivision ers and cl 
— | The sid fthe| Th : 
side of the| The street on | The point of | Thence run- |In what direc-|On the line of 
5 “ siuated |" uated. _ | beginning ning. tion. what street. 
Unknown Beginning on the northwesterly line of Market street at a point distant 
owners on |six inches northeasterly from the northerly line of O’Farrell street ; thence run- 
Assessor’s | Market street, fifty-three and one-fourth feet; thence northerly and ‘parallel with 
7 |books assess-iseven feet and eleven and one-eighth inches ; thence at right angles westerly 
. jedto T. Huig southerly ninety-two and one-half feet ; thence southeasterly 


right 
jline ot Market street and the point of beginning. 


aye ee 2 es iat Val ee, ' 
se ‘ ere "9 nie - ‘i 
| 
ms 
175 
: 
/Block No. 98. 
Cr aes | » 
: 
/ 
Enhanced Value, 
! Present Valve. or amount of Ben- TOTAL. 
ecocume Sere en ee eee efits Assessed. REMARKS, 
| Thence run- | Thence run- | Thence run- | 
| ning at right | ning at right —_ a bs rd | | 
; angles ——_—_—_—_—_ ae 
| angles. angles. of beginning. | Dollars. Cts. Dollars, | Cts. | Dollars, | Cts. 
| Sek | EB. 20k: |} . | | 
[ : . ' 2,508 
| S. 20 ft. W. 60 ft. N. 70 ft ‘ $22, 50 
, Notsg.—The alter+ 
i ations on this in 
: | the column ed 
S. 74% ft. | W. 30 ft. (N. 746 ft.| 2.424 “Enhanced value of 
| “ihe | $2,204 amount of Benefits 
assessed,” have 
: made as directed 
. vale “us the order of the Ones 
'S. 77% tt. » 504 Ria 221 | ty Court, made De 
N.3. ft. | E.joft, “+ 742 R.| $1, 30k cember 18th, 1876. 


2 


iS. 77% ft. |W. 10% ft. N. 77% ft. 


002 


Block No. 98. 


Enhanced value, 

Present Value. or amount of ben TOTAL. 
‘Sasa res, Se efits assessed. REMARKS. 
| | Thence run- 
|nin at right 
jangies to point) | -——-- —— 
| of beginning. Dollars. | Cts. Dollars Crs. | Dollars. | Cts. 
| 


‘ - SS ee ~ ns 
oe - ee emcee ee ee aren ence ame te me ee aerate et ee an 


‘hence run- | Thence rutr- 
ing at right | ning at right 
angles. | angles 


sea RS alter- 

ation on this in 

ne hundred and forty-nine feet and - the column ed 
ng northeasterly on said line of ‘Enhanced 


value or 
se pt line of Dupont street seventy- amount of benefits 


tty feet and nine inches ; thence at! terees! ae ee ys directed by 
fenty- -eight feet to the northwesterly, Pry ‘wae order of 

§ 100 County Court, ua... 
‘ Dec. 18, 1876. 

ik 


NE Nihacs or Se a eee eee 


a 


z : * ited es 
a be Dae ap dh es + “" 
% 4 ¥ * 
' 4 
po 
5 ¢ 
' 
. a::.:.. | Namesof own- 


: 


The side of 


treet ) 
street on which'on which lot is The point of beginning. 
lot is situated. — 


A a Se ne ee em, 


The s 


situated. 


S. E. corner of Du- 
pont and Post Sts. 


Thence 
running. direction. 


60° ft. S. 


In what lon the line of 
what street. 


E. Line of 
Dupont St. 


<a ee NR ae 


The side of 
street on which 
lot is situated. 


The street on | 
which lot is sit- 
uated. 


Post St. 


The point of | Thence run- 
beginning. | ning. 


ce A a AAR 


11ih¢ ft. E.| 
from Dupont. 


St. | @68. 


| 


In what direc- 
tion. 


ee 


ee eo 


Block No. 97. 


| | u 
; | | 
; Enhanced Value, ’ 
Present Value. or amount of Ben- TOTAL. 
te efits Assessed. REMARK! 
Thence run- nce"rua- | Lhence run- 3. 
on ning - right F~ ning at right min a... 
. angles. (| angles. : i 2 — 
et. gle ) _ of beginning. _Dollars. Cts. Dollars. | Cts. | Dollars, | Cts. 
: i , 
: ! 
) Notrs.—The @ 
) ations on this te 
: : ; ; the column | 
of | E:Ooft. | N.60 ft. W. 60 ft. | seorps8 “Enhanced valudd 
“» &§ amount of 
~) cock assessed,’ have bi 
$15,575: made as direct 
the order of the Ci 


ty Court, made u# 
! cember 18th, 1874@D¢ 


Block No. 96. 


Enhanced value, 
Present Value. or amount of ben TOTAL. 
efits assessed. REMARKS. 


= | Thence run- 
| Thence run- | Thence run- ijing at right 
re of ning at right | ning at right |,., BE. i ilataileataeet ictal ae 
angles. | angles of | 


eet. beginning. Dollars. | (ts. Dollars Cts. Dollars. bs ts. 
= a 5 | 
| | 
i , . . Note—The 
a N, 73 ft. | W. 26 ft. | S. 73 ft. $2,288 olen an oie 
>t. $2,038) "Enhanced value 
| amount of 
assessed,"” has 
: made as directed 
the of 


County Court, 
Dec. 18th, 1876. 


Names of own- 
ers and claim- 
ants. 


Subdivisi 
No. of Block 


ee NN, 


533 


Subdivision 
No. of block’ 


534 | 


1O Unknown own-| 


II 


I2 


The side of _—s The street Thence 
street on which on which iot is The point of beginning. : 
lot is situated. situated. running. 

; Ashburton 46 ft. E. from Du- 
N. Place. pont St. 46 it. 


In what 
direction. 


EB. 


neato 


On the line of 


what street. | 


i 


| Ashburton 
Place. | 


The side of | The street on Phe point of | Thence run- |In what direc-/On the line d f 
‘street on which which lot is sit- oa : nit 
Not is situated. uated beginning. ning. tion. what street. | 

N. E. Cor. a 
_ of Dupont | 

‘St. and Ash- | aL Ns E. line of 
burton Place 50 ft. | N. E. Dupont St. 

| 'S. E. Cor. of pe 

| ‘Dupont and fk . line of — 

| | Sutter Sts, | 137¢ ft. FE. Sutter St. ?- | 

i 
13744 ft. E. 
from Dupont S. line of 

S. Sutter St. St. 6834 ft. E. Sutter St.) 1 


Block No. 96. 


Present Value. 


Thence run- | Thence run- Thence run- | 


s line « ning at right ning at right "Mg at right 
etree, angles. angles. oii point | 
of beginning. Dollars. 
: 
burton} N, 50 ft. N. 46 ft. | S. 50 ft. 


lace. | 


Block No. 96. 


Present Value. 


Thence run- 


Thence run- Thence run- 


ve line a ning at right ning at right “ne tid — _ - 
at street. angles. angles of beginning. Dollars. | Cts. 
lineot gf 46 ft. | S. soft. W. 46 ft 

pont St 

line of | . 

sitter St. > 13734 ft. N. 137% ft. N. 137% ft. 


_ line of | 
utter St. 


L 13746 ft..N. 683, ft. N. 137% ft. 


i] 


i 
{ 
) 
: 


Cts. 


Enhanced Value, 
or amount of Ben- 
efits Assessed. 


Dollars. 


$5,017 
$ 4,017 


Enhanced value, 
or amount of ben- 
ents assessed. 


Dollars. 


4,000 


rOTAL. 
RE MARKS, 


Cts. Dollars. (Cts. 


Nors.—The alta 
ation on this 


cember 18th, 1876. 
: 


} 
| 
' 
rOTAL. 
REMARKS, 


Cts. Dollars. Cts. 


Notre—The alter- 
ations on this in 


County Court, made) 


180 : 
- 
538 
| aa 
2 N of own Yn the line of 
go ones co Angmaat what street. 
$ ° | : 
| The side of The street | 
\street en which on which lot is The point of beginning. qoenee “ =e pam: 
| lot is situated. situated. running. direction. | what st 
) 
Note—Wherever in the de- burton 
scriptions following, the line of ee. 
Dupont street is referred to, it is 
the west line of said Dupont 
street, as it will exist after the 
widening of said street to the 
width of seventy-four feet under 
539 the provisions of an Act of the 
| Legislature of the State of Cali- 
Unknown © fornia entitled “An aa oe au- 
thorize the widenin pont 
Sra a | street, in the City of San Fran- 
Assessor's cisco,” approved March 23, 1876, | 
books assess- 
14 ed to D. | W. Dupont St. 21 ft. north from Harlan 42 ft. N, W. line of 
Hunter, Place. ‘Dunont St. 
Titan line of 
‘S| ers and claim- t street. 
aaa Tag Fs ys 
540 The side of | The ety cat cn | ; 
strecton which|which lotissit-| The point of beginning. | ~**O* | 1s what [Onthe line of. os 
lot is situated. uated running. | direction.| what street. ‘cnt St 
i * . 
s —o — — i - 
2 Note “Wherever io the de Pe 
bs scription following ine . line 
street is referred to, it tter St 
is the west line of said Dupont ey 
street, as it will exist after the 
et pe of said street to the 
width of seventy-four feet, under 
the provisions of an Act of the 
Unknown Legislature of the State of Cali- ‘. line of 
: ; fornia entitled “‘An Act to au- - atter St 
owners on thorize the wi of Dupont ou me 
Assessor’s street, in the City of San Fran- 
books assess- cisco,” approved March 23, 1876 
ed to D. 
Hunter. 
N. W. corner Dupont and) 30 ft. “W. | N. line of 
Sutter Sts. Sutter St. 


Ther 
ning 


4 


é 
ro 


‘— 
> 
' 
+ 
- » 
ISI 
Block No. 1/8. 
£ 
Enhanced Value, 
Present Value. or amount of Ben POTAL. 
7 efits Assessed 
: of Chengce run- Thence run- | [hence run 
; niMg gat right ning at right "gE at right 
et. ; * amart angles to point 
gies. anges. : : : ' 
of beginning. Dollars Cts. Dollar Cts. Dollars. (ts 
a 
% 
ton 
|'W.107% ft., S. 63 ft. E. 28 ft. $46,349 
iE. 79% ft.| N. 21 ft. $11,340 
‘Block No. 118. 
: Enhanced value, 
Present Value. or amount of ben TOTAL 
— 7 efits assessed 
, , Thence run- 
ine of Whence run- | Thence run: ning at right 
el ing at right ning at right angles to point . 
, , angles. angles of beginning. Dollars Cts Dollars Cts Dollars. Cts. 
ve of 
it St. ; 
’ 
t 
’ 
ne of : 
r St. ff 
f | sae 
ne 0 | $5, 64o" 
er St. 
) 5,850 
1. 40 ft. E.30ft. | S. 40 ft. 
ean Se . ics ¥ . +i e al 


REMARK 


Nots.—The § 


ation on this pa 


the column 
“Enhanced valu 


amount of Be 
has 
the order of the 


assessed,” 

made as the G 
ty Court, made 
cember 18th, 187 


FECT ais! 


A RON OS A ORR 


REMARKS. 


Notre—The a 
ation on this 

the column 
“*Enhanced value 


County Court, 
Dec. 18th, 1876. 


ee 


side of The street 
on which, on which lot is 
situated. situated. 


The point of beginning. 


Note-~-Wherever in the de- 
scription following, the line of 
Dupont street is erred to, it - 
the west line of said Dupon 
street, as it will exist after th the 
widening of said street to the 
width of seventy-four feet a 
the provisions of an Act 
Legislature of the State of Cali. 
fornia entitled “‘An Act to au- 
thorize the widening of Dupont 
street, in the City of San Fran- 
cisco,” approveu March 23, 1876 


N. W. corner Dupont and. 


Thence 
running. direction. 


Geary Sts. 


40 ft. 


| 


On the line d& 1 
what street, ™ 


In what 


eC Re 


; 


_N., line of | 
W. | Geary St. 


ae side of | The street on 


eton which | which me sit- 


is situated. | 
| 


The point of beginning. 


. | direction.| what street, © 


' 


' s 
i . 
| In what |On the line @ff!her 
: ing 
an 


ae 


nm f 


} 


Nots.—Wherever in the de-| 


eer ge following, the Jine of 


te Ange street is referred to, it) 

line of said Dupont | 
+ or will exist after the 
street to the 


thorize the “me ing of Du | 

street, in the City of San _ 

" approved March 23, 1876, 
| 


80 feet west from Dupont 
Street. 


27° ft. 


f 
; 
, 
153 
‘Block No. 120. 
. . a 
| 
Enhanced Value, 
| Present Value. or amount of Ben- TOTAL. 
_—-—— efits Assessed. REMARKS. 
T . | Thence run- || 
ine @ ‘Thence run- Thence run- | ; 
ma ning at right ning at right ~ at right | 
sree, angles. angles.  @ngiestopoint | ey See ' 
, of ginning. | Dollars. Cts Dollars. Cts. Dollars. Cts. 
stati ' a , mt . 
' 
Nots.—The alter. 
| ation on this in 
the column oe ber 
“Enhanced value) or 
| amount of Benefits 
assessed,” has been 
made as directed py 
| the order of the Cogy- 
ty Court, made Ie. 
cember 18th, 1876. 
line of | | ) 
ry Stl $45.44 | 
N. §0 ft. E. 40 ft. S. 50 ft. $11,844 | 


Block No. 121. | 


: 
Enhanced value, 
‘ TOTAL. 
, or amount of ben . » 
— linia - wreeems Vales efits assessed. REMARKS. 
| , Thense fr ru n- 
» line @ Thence run- Thence run ping at right 
ing at right ning at right angles to point ies dicteerintinaiieanlalinine | -— 
street: } angles. angles of beginning. || Dollars. | Cts. Dollars. | Cts. Dollars. Cts. 
Note—The eng 
ation on 
the column 
value ¢ 
amount of benefit 
»” has 
made as directed 
the order of th 
County Court, mad 
Dec. 18th, 1876. | 
) me 
line of ee ren eer | Bess 
eary St.} 137,, ft. E. 27. ft. N. 137,, &. | 3,400 
= a . ig . ¥ ay, ‘ ae m by ; x da sit ‘ ee oe a fn a 


i th eS Seb ee yw 


~~ *: 


55° 


35! 


|No. of Block 


| Subdivision 


; . 
' 


Names of own-| 


ers and claim- 


ants. 


ace: 


The side of 


lot is situated. 


The street 
‘street on which on which lot is 
situated. 


Thence | In what Ontheline off 7 


The point of beginning. running. | direction. what street. | ni 


——|—| 


' 


Notse—Whenever in the description following, the line of Duponi - 
said Dupont street, as it will exist after the widening of said stree’ ren 
\provisions of an Act of the hagiieears of the State of California en tithe 
of Dupont street, in the City of San Francisco,” approved March aA 


__ Lot commencing at the southwesterly corner of Dupon§ 4.4 
southerly on the westerly line of Dupont street twelve fee§ ¢,, 
‘northwesterly line Market street ; thence southwesterly of <iq 
street two hundred and thirty-five feet eight and one-fourtlf j,-4 
Dupont street one hundred and fifty feet eleven inches t@ ip. | 
and thence at right angles easterly along the southerly ling o¢ o 
rinety-one feet three inches to the point of beginning. 


; 


te ey 


' 


ats 


} 
de 
. 


— 
: 
° ' 
OE ALL i OREM 


° 
> 


— 


Block 


Thence run- 
ning at right 
angles. 


No. 122. 


Thence run- 
ning at right 
angles. 


ee ene 


Thence run- 
ni at right 
angles to point 
of bentenine, 


street is referred to, it is the west line of 


23d, 1876. 


and O'Farrell streets; thence running | 
five and one-fourth inches to the | 
said northwesterly line of Market 
inches ; thence northerly parallel with | 
the southerly line of O'Farrell street, 
of O'Farrell street one hundred and | 


age 


orn ange agi. 


Re, ae pene 


i ROE ig REE EE AE Dip PE i 


; 


to the width of seventy-four feet, under the | 
titled *‘An Act to authorize the widening | 


Present Value. 


$31,500 


‘i a _ dus 
Enhanced Value, 
or amount of Ben- TOTAL. 
efits Assessed. REMARKS. 
Dollars. Cts. anny Cts. +) 
; ' ee ; 
ange ai 
ation on 
the column fended 
“Enhanced value 
amount of Benefits 
assessed,”” has been 
made as directed by 
the order of the Coun- 
ty Court, made De- 
cember 18th, 1876. 
Bat sou 
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Geo. F. MAYNARD, 
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om missioners. 
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a at 
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County Surveyor, \ ( 


1+ ieamag itt 


“uty and 


’ 
Pees . 
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549 


560 


filed in the County Court ? 


187 


The erasures appearing in the foregoing were made in 
the original by drawing red ink lines across the original 
figures, and writing the substituted figures in ordinary ink 
underneath the said original. 

The said report is very voluminous and for that reason 
insertion thereof is hereby waived with the right to 
either party on any hearing or argument of this cause in 
the Superior or Supreme Court to refer to or read said 
report, or any part thereof, and the same shall be con- 

sidered by the Court with the same force and effect as if 
said report had been fully incorporated herein, but the 
summaries and altered pages thereof hereinbefore set 


forth are correct copies of such summaries and pages as 
here are set forth in said report. 


H. S. Trssey being duly sworn as a witness on .behalf 
of plaintiff, testified as follows: 


I was the Secretary of the Dupont Street Commis- 


sioners. 


Question. Will you look at the book (presenting book), 


this is the appraisement of the benefits. (Witness does 
SO). 


Were these red lines there when that report was 


Answer. No, sir. 


Plaintiff’s Counsel. I propose to prove by him that he 


was Secretary of the Commission, and upon the order of 
the County Court and by direction of the Commissioners | 


he drew those red lines there and put in the figures that 
the Court ordered. 


ad 
os 


| Defendant's Counsel objected on the ground that the 
record explains itself and cannot be explained by parol. 
The Court to Plaintiff’s Counsel. I suppose it is neces« 
sary for you to show the order from the County Court. 
Plaintiff’s Counsel. Lintend toshowthat. I intend to 
follow that up. I can prove but one thing at a time. 
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562 Defendant objected to the question on the ground that 
the same was incompetent, irrelevant and immaterial. 

The Court overruled the objection and permitted the 
witness to answer, and defendant duly excepted. 


Exception No. 17. 


Question. Were these red lines put there after the re- 
port was filed in the County Court ? 

Answer. Yes, sir. 

, Question. Who put them there ? 

Defendant objected on the ground that it was incom- 
petent and immaterial. 

The Court overruled the objection and the defendant 
duly excepted. 

Exception No. 18. 

Answer. These changes were made by Mr. Vincent 
under my supervision to conform to the various orders 
of the County Court directing these changes to be made. 

He drew the red lines under the original figures where 
it was originally put in. These new figures were put in 
there by order of the County Court. I was directed to 
do this by the Commissioners and the Attorney. 

Question. State if you know whether, when this mat- 

: ter was pending in the County Court, there was an arbi- 
» 564 tration or proceedings of arbitration in regard to any 
particular assessment? 
~ I am not asking about what the arbitration was, but if 
there had been, in relation to any particular man’s 
property. 

Defendant objected, on the ground that it was incom- 
petent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 19. 

Whereupon the witness answered. 

Answer. Yes, sir, as to his assessment. 
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Question. What was done with reference to it; how 
did it arise? 

Defendant objected on the ground that it was incompe- 
tent, irrelevant and immaterial. 

The Court overruled the objection, and the defendant 
then and there duly excepted. 

Exception No. 20. 

Answer. The point seemed to have been reached 
where the opposition of Mr. Blythe could not be over- 
come, and I suggested to Mr. Strother, one of the property 
owners, that as to Mr. Blythe’s assessment, it be submit- 
ted to arbitration of the partiés; one should represent 
the Board, another represent Mr. Blythe, and the third to 
be selected by these two. He thought it was a good idea, 
and went with me to see Gov. Haight about it. I saw 
Mr. Blythe’s attorney, settled with, consulted with him, 
and it was agreed to. The arbitrators were appointed, 
they made their report to the Board, and that report was 
adopted. This was before the proceedings were begun in 
the County Court. 

Question. Who were the arbitrators? 

Defendant objected on the ground that it was incompe- 
tent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 21. 

Answer. The Board appointed T. D. Matthewson. 
This was at an informal meeting of the Board. They 
were all present. Mr. Blythe selected E. J. McCarthy, 
and these two, Mr. D. C. MceRuer. 


CROSS-EXAMINED. 


What I mean is, that these persons examined the mat- 
ter, and reported to the Commissioners what their opin- 
ion was on the subject, and that was adopted by the 


Commissioners. 


568 


569 


570 


be th gin sams Pe ee ee ae fs 
Cee ee ng ee lee ‘ 
Fie oe ee a 


190) 


This matter was submitted by me to Mr. Strother, one 
of the parties interested in this proceeding, and who was 
interested in seeing the matter successfully carried 
through. 

Q. Did any other of the property owners apply to you 
in reference to the improvements being carried through? 

Plaintiff objects to the question as not proper cross- 
examination. 

The Court sustained the objection and defendant duly 
excepted. 

Exception No. 22. 


D. C. McRuer, being duly sworn as a witness on behalf 
of plaintiff, testified as follows: 

I am the McRuer spoken of by Mr. Tibbey as one of 
the arbitrators. I was called upon by Mr. Matthewson, 
who informed me that he had been appointed as one. 

Defendant objected to the testimony as incompetent, 
irrelevant and immaterial. 

The Court overruled the objection and defendant 
excepted. 

Exception No. 23. 

He stated to me that he had been appointed as an 
arbitrator in connection with the Dupont Street widen- 
ing. Understood him that he had been appointed by 
the Commissioners. That Blythe had appointed Eugene 
McCarthy, and that they two desired me to act as referee, 
and I consented to do so. They afterwards invited me to 
act with them as an arbitrator. I met with them and we 
considered the matter between Mr. Blythe and the Com- 
missioners, and after looking over the papers I told them 
I thought it desirable that we have some specific in- 
structions from the parties with reference to it. They 
conceded that, and we applied to the Commissioners for 
some specific instructions, and we received a paper 
signed by the attorneys of the various parties giving us 
the necéssary instructions in regard to procedure. 
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Plaintiff next offered in evidence the paper containing 
the written instructions. 

Defendant objected on the ground that the same was 
incompetent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 24. 

Whereupon the same was read in evidence, as follows: 
To Messrs. McRurer, McCarruy and Matruewson. 

Gentlemen: The question to be submitted to you for 
determination is this: 

What amount of the fair and legitimate cost of widen- 
ing Dupont street should be assessed upon the property 
of Mr. Blythe? 

In arriving at this result, it will, of course, be neces- 
sary to consider the whole subject of allowance for dam- 
ages to land, and the apportionment of benefits, the 
same as though nothing had been done in the premises 
by any one heretofore. But while it will be necessary 
for you to consider the whole subject, it is desired by the 
parties interested that you state simply the result as it 
affects the property of Mr. Blythe. 

A fair result of the assessment would be arrived 
at by taking, as a basis for allowing damages, the 
difference in value between the lots on the west side 
of the street as they now are, and the value of the 
same lots diminished in depth thirty feet; and it is the 
understanding that this is the basis to be adopted by the 
arbitrators for assessing the property of Mr. Blythe. He 
and the Commissioners are the only parties to this arbi- 
tration, and the sole purpose of it is to determine Mr. 
Blythe’s assessment. 

Yours, respectfully, 
H. H. Harent, 

Approved. Atty. for Blythe. 
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574 While the above theory of awarding damages is not 
the theory of the statute as I read it, I am willing that 
the arbitrators should consider Mr. Blythe’s assessment 
in the light of that theory, and to report finally on a fair 
assessment of his property. 

Wma. P. Pierson, 
Atty. for Commis. 


Question. Will you state to the Court what you did 
under this paper ? 

Answer. We proceeded to make a calculation in re- 
gard to a proper assessment of Mr. Blythe’s property. 

575 Defendant objected to this testimony, on the ground 
that the same was incompetent, irrelevant and immate- 
rial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 25. 

Witness continued: We saw that it would probably 
reduce Mr. Blythe’s assessment to the neighborhood of 
$40,000. I said to my associates that we had better call 
the Commissioners together, and report to them our la- 
bors so far, and they would at least withdraw the report 

, oe and have a readjustment. 
a 576 We did call the Commissioners together, and they ap- 
peared with their counsel. We then pointed out to them 
what we conceived to be a just and equitable adjustment. 
They were rather reticent. One of the Commissioners 
remarked, with reference to my opinion, that there were 
various opinions in regard to that matter. And, after a 
conference of perhaps half an hour, they rose to leave; 
and the Attorney for the Commissioners remarked, to the 
effect that it was understood that nothing should be said 
about this matter. 
Defendant objected to the witness testifying to any- 
thing that was said. 


193 


587 Q. By Plaintiff’s Counsel. This was in the presence 
of the Commissioners, wasn’t it? 
A. Yes, sir, in the presence of the Commissioners. 
Defendant’s Counsel. Let him confine himself to what 
was done, and not what was said. 
Plaintiff's Counsel. I want to show what was said, of 
course, and everything that transpired there. 
The Court. That is competent. The Court overruled 
the objection and defendant excepted. 
Exception No. 26. 
The Witness. I replied to the Attorney that I consid- 
. _ ered myself under no obligation of secrecy in the matter, 
538 and they left. 
In making up my estimate, I pursued the theory con- 


} tained in the paper received from the Commissioners. 

| Plaintiff offered in evidence the report of the Arbi- 
| trators. 

Defendant objected on the ground that it was incom- 


petent, irrelevant and immaterial. 
The Court overruled the objection, and defendant ex- 
+ cepted. 
Exception No. 27. 
Whereupon the report was read in evidence, and is as 


B89 follows: 


| To Hon. H. H. Hateurt, 
mae Atty. of T. H. Blythe. 
Hon. Wa. M. Prerson, 
Atty. of Dupont Street Commissioners. 

i Gentlemen: The undersigned, appointed to determine 
the amount that T. H. Blythe should contribute on ac- 
count of his property in Block 98, for the expense of wid- 

+ ening Dupont street, beg leave to report that they have 
fully considered the subject, and find that he should con- 
tribute thirty-nine thousand, six hundred and fifty-three 

dollars ($39,653), and that he will be entitled to $8.32 
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580 per cent. of the, amount of $70,935.00 not expended for 
contingent expenses. 
We hand you with this a diagram, showing apportion- 
ment of contribution. 
Very respectfully yours, 
E. McCarrny, 
T. D. MaTHEwson, 
D. C. McRver, 
Referee. 


San Francisco, Dec. 12, 1876. 
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METHOD: 

Damsnen Ser Te Wakes ie ea $246,240 

* all’d for improvements............. 126,501 
Expenses as made up by this Com............ 32,755 
COURT FONG ete. 70,935 - 

MN Cnc OU 5 a TOS ee 476,431 
Estimated total benefits......... os eke $1,066,547 
Necessary ass’t 44.67 per cent......... aac aan 476,431 
Spee er sc. ks osc we ev ce wee eee 124,519 
Necessary ass’t 44.67 per cent................ 55,623 


Of the $55,623, Blythe’s property should pay $39,653. 


Question. Were any explanations made to you by the 
Commissioners or their attorney, as to what had been 
the rule adopted by the experts before ? 

Defendant objected, on the ground that it was ineom- 
petent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 28. 

Answer. I think the rule employed by the experts was 
explained to me by one of the experts, Mr. Ivers. 

Question. At any time was the rule adopted by the ex- 
perts, talked over between you and the Commissioners or 
their attorney ? | 

Defendant objected, on the ground that it was incom- 
petent, irrelevant and immaterial. 

The Court overruled the objection and defendant ex- 
cepted. 

Exception No. 29. 

Answer. Well, when we first met that was discussed, 
I think, with Mr. Blythe’s attorney, Mr. Haight, and I 
don’t recollect whether Mr. Pierson was present or not, 
with reference to the method to proceed to discover the 
proper amount for Mr. Blythe to pay. Don’t recollect 
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592 that I ever had any special conversation with either of 
the Commissioners with reference to the method that 
they employed. I deducted from the work the method 
that was employed without reference to any conversation. 
I saw what their theory was from the work accomplished. 

Question. At the time when you went back, you said 
you had got to a point where you thought the thing was 
wrong, and you went to the Commissioners ? 

Answer. This matter was discussed at the time, and I 
endeavored to point out to them what I considered to be 
an erroneous computation for the damages sustained. 

The rule that was adopted by the experts was referred 

593 to in that conversation, and the difference between our 

rule and their rule talked over. 

I illustrated to them, so far as I was able, the injustice 
of the method adopted by the experts, and they seemed 
to have very little to say in regard to the matter, except 
that there were various opinions of other persons very 
different from what I had in regard to that. 

Question. State how you illustrate it. 

Defendant objected on the ground that it was incom- 
petent, irrelevant and immaterial. | 

The Court overruled the objection, and defendant ex- 
cepted. 

Exception No. 30. 

Answer. I showed them that the burden of widening 
Dupont street would be very largely thrown upon the ) 
_ property holders upon the east side of the street, and so a 
| far as I could, I illustrated tothem the difference between | 
_ their method and the method we had adopted, showing 
e dif erence of the burden to be borne by the lots on 
side of the street. I don’t know that I can state : 
r of what took place at that time than I 
so howed them what appeared to us clearly 
anifest injustice towards property owners on 

e of ‘the ‘street. 
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Question by defendant’s attorney. Allow me to inter- 
rupt you a moment. You say “manifest injustice.” To — 
save some cross-examination, allow me to ask you whether 
you refer to the instructions which they gave you, or the 
general plan of the experts? Whether you were remon- 
strating against what they required you to do, or the in- 
justice of the plan of the experts. 

Answer. No, sir; the injustice of the plan of the 
experts. For instance, in estimating the damage to 
a lot on the west side of the street, they allowed 
to each lot a damage equal to taking the entire 
lot thirty feet in depth. If a person owned only 
thirty feet in depth, then they would consequently 
allow him the whole value of his lot. They did that if 
there was such a case, or presumed there was such a 
case. They allowed a man full value for a lot thirty feet 
in depth; they also allowed the next man that had a 
hundred feet in depth, say the same sum taken from the 
front of his lot, so we contend that was unjust, because 
that man was only damaged in having his lot dimin- 
ished thirty feet in depth, and the rule to be applied was, 
that thirty feet of lot 100 feet in depth, front 30 feet, was 
worth fifty-four and seven-tenths of the whole sum—of 
the whole value of the lot. 

Presuming it was 100 feet in depth, that was the 
standard established; and it was established upon the 
theory of well established commercial principles, that a 
lot, say 25 feet in depth is worth one-half as much as a 
lot 100 feet in depth, and the theory is, it is worth in 
proportion to the square root of the part taken with ref- 
erence to the square root of the whole. A lot 100 feet in 
depth, the square root of that would be ten. The square 
root of 30 would be five and four-sevenths—therefore, a 
front lot, thirty feet in depth, is worth five and four- 
sevenths of ten, or fifty-four and seven one-hundredths 
of one hundred. We contend that that was an unjust 
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598 principle to be applied, and if they applied that principle, 


I acknowledge that they might proceed upon that theory, 
but in case they did, that the residue of the lot, that 
thirty feet must be estimated at the balance of the price 
as being fifty-four and seven one-hundreths, the rear 
seventy feet would be worth forty-five and thirty-one 
hundredths of the whole sum; that was the price to have 
put upon them with reference to the estimation of the 
benefit. 

I presume that I made these same arguments and illus- 
trations to the Commissioners. The 30 feet of the front 
of this lot which is worth $24,000, the 30 feet front of 
that is worth, according to their rule, $13,128, with 30 
feet cut off. They allowed these parties, with a lot of 
that size, valued at $800 per front foot, $13,128, with 30 
feet cut off. According to our rule, 30 feet cut off would 
be substantially 30 feet cut off from the rear of that lot, 
and it would be worth $3,912, so the difference would be 
the difference between $3,912 and $13,128. 

We found after the report was made up that they al- 
lowed but $13,128 to the front of that lot. They had 
then assessed, the benefits to be derived from that rear 
lot, the same as they had assessed on the lot on the east 
side of the street of the same depth and of the same 
size. - Whereas the lot on the east side of the street had 
a frontage on that lot 44 feet wide, and the rear of that 
lot had no frontage on any street, and the rear of this lot 
30 by 70, that lot they allowed was benefited by that rule 
$10,872, whereas the lot on the east side of the street was 
worth by the same rule, $20,088, and they assessed those 
two lots the same sum in the way of benefits. They 
didn’t estimate that rear lot which was worth by this rule 
$10,872, to be benefited any more than the lot on the 
opposite side of the street that was worth $20,088—that 
is, they treated it as a front lot cut off, and as a front lot 
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601 to assess the benefits. That was called to the attention of 
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the Commissioners, and talked over at that time. 


CROSS-EXAMINATION., 


Question. You state that Mr. Pierson requested se- 
crecy of you. I would like to ask you, Mr. MeRuer, if 
you understood that you were engaged in any improper 
transaction. 

Answer. I didn’t consider myself engaged in any im- 
proper transaction. 

Question. Did you think there was any thing dishon- 
est or anything improper in trying to reach a fair and 
equitable adjustment of the rights of parties? 

Answer. I did not. 

Question. Any occasion for concealment of them ? 

Answer. I saw none. 

Question. Was or was not the matter extensively 
spoken of and canvassed in the papers at the time? 

Answer. Not that I know of. 

Question. You didn’t see these reports of these pro- 
ceedings touching the widening of this street were pub- 
lished in the Evening Post at that time? 

Answer. I might have seen the report as presented to 
the Court was published. 

I thought the Commissioners and the experts were 
actuated by something more than difference of opinion. 
I thought so, because I saw it calculated, and by a math- 
ematical demonstration they were wrong. I did not 
think they were actuated by anything more than mere 
difference of opinion until the matter was explained to 
them. I thought first, perhaps it was the result of igno- 
rance. I thought it was impossible for them to under- 
stand it, but when it was explained, any person could see 
the method they had for it was an unjust method; and 
on that account I ascribed improper motives; and, even 
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604 if they were acting under the advice of counsel, wouldn’t 
change my opinion in regard to it. 

I afterwards wrote some communication to the papers 
about it—after I was satisfied they were going to push 
their report through the Court. 

My object in calling the Commissioners together was 
to show them what was apparent on the face. I thought 
it was inequitable. 

Afterwards I wrote a communication to the papers set- 
ting forth the principle adopted, and what I conceived to 
be the correct principle. This was published before the 
confirmation of the report of the Commissioners. My 

605 object in doing it was to prevent the confirmation. 

By the Court. Question. By the face of the thing, you 
don’t mean any written report they had made? 

Answer. The adjustment. We had their plan—their 
diagram—before us, showing the amount of damages 
marked upon each lot, and the amount of benefits as- 
sessed to each lot, and upon that we acted, and showing 
them the difference between the burden to be borne and 
the estimate, as we had made it up under their instruc- 
tion, and the estimate made up by the experts. 

When I speak of it being apparent upon the face of 
the papers that an inequitable theory had been acted 
upon, I mean the diagram that was presented to us, show- 
ing the amount of damages and benefits as made out by 
the experts upon that work—the diagram and papers pre- 
pared by the experts. 


Joun A. Russe, being duly sworn as a witness on be- 
half of plaintiff, testified as follows: 

I have with me a copy of resolution of the Board of 
_ Supervisors of this City and County, numbered 8561, new 
___- series, adopted March 27, 1876. It was never passed to 
_ print or signed by the Mayor; it was simply adopted. 

__w Resolution 8693, new series, was finally passed by the 
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607 Board, May 1, 1876, and approved—I mean, signed by 
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the Mayor—May 3, 1876. I have it here. It was pub- 
lished. 

That is the only resolution passed under the Act pro- 
viding for the widening of Dupont street. No other ac- 
tion was taken by the Board of Supervisors upon that 
subject. 

CROSS-EXAMINATION. 


These resolutions were passed on the dates stated by 
me. I know that the resolution was passed to print. I 
suppose it was. It should be printed five times. 

I didn’t look over the files of the newspaper to see if it 
had been published five times. It is required to be pub- 
lished five days, with the ayes and noes. I am not satis- 
fied it was done. I don’t examine the files of the news- 
papers to find out. I know, at the time of the resolution 
we paid particular attention to it. It was deemed nec- 
essary to confer jurisdiction upon the Commissioners. 
That was the very reason that I didn’t. 


Tomas. D. Matruewson, being sworn as a witness on 
behalf of plaintiff, and examined, testified as follows: 
Iam one of the persons that was arbitrator of this 
Blythe matter. 
The Commissioners came to the office where we— 
McRuer, McCarthy and myself—were working. 
Question. State what you recollect about that matter; 
as to what happened before the Commissioners. 
Defendant objected, on the ground that it was incom- 
petent, irrelevant and immaterial. 
‘The Court overruled the objection, and defendant then 
and there duly excepted. 
Exception No. 31. 
Answer. The Commissioners came there to the office, 
and we explained to them that we thought that they had 
made a mistake in their charges against the property on 
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610 the west side of the street; that is, they had allowed more 


than we thought they had a right to allow. 

In looking over the theory of allowance made to 
those parties for land taken, we thought they charged 
too much; and the theory they worked on didn’t 
agree with the theory we thought it ought to be arbi- 
trated on; and we explained that to them, and I think we 
pointed out the difference between the two theories. It 
was four years ago, and I don’t recollect everything. It 
was clear, in my mind, what the difference was then, and 
is now. This was substantially explained to the Com- 
missioners. 

Question. What was said and done by the Commis- 
sioners in regard to this matter? 

Defendant objected, on the ground that the same was 
incompetent, irrelevant and immaterial. 

The Court overruled the objection, and defendant then 
and there excepted. 

Exception No. $2. 

Answer. That it was going to cost a great deal too 
much—the way they were making the awards on the 
west side. We didn’t think they ought to have that 
much money. We thought the cost of opening the street 
could be very much reduced. What we thought should 
be an equitable adjustment, they didn’t think so, and we 
disagreed on that. 


Wma. M. Pierson, being sworn as a witness on behalf 
of plaintiff, testified as follows: 

I was the attorney of the Board of Dupont Street 
Commissioners. I am cognizant of what was done with 
the objections that were filed by the various parties in 
the County Court. 

Question. Will you state how it was those several ob- 
ctions were disposed of—the arrangement? 

en 2 to the testimony, on the -egme 
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The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 33. 

Question withdrawn. 

Q. While the objections were pending in the County 
Court, were any negotiations made by you with the 
objectors, and what, if any? 

Defendant objected, on the ground that the same was 
incompetent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. | 

Exception No. 34. 

A. I can hardly answer that question without stating 
exactly what was done. Certain persons filed objections 
to the report, at various times. They were represented 
by attorneys. 

These objections were filed at intervals—not altogether 
—and various dates assigned for their hearing. At first, 
as soon as they were filed, or received by the Board 
or by me, they were submitted to the Board of 
Dupont Street Commissioners, and the Board deter- 
mined whether they would accede to the objection; and if 
they thought that the objection was good in part, and 
whether they should yield in part. Upon their acting 
either in conceding the whole objection or a portion of it, 
I would wait upon the attorneys who represented the ob- 
jectors, and if they consented to the concession made, we 
would go into the Court together, and either he or I 
would state the objection of so and so, the Commission- 
ers thought was a valid one, and we consented that the 
report be referred back to the Commissioners, for amend- 
ment in that particular regard. 

No trial, of course, was had upon any such objection. 
It was a mere statement made by me or the opposing at- 
torney, that we had agreed upon the modification; that 
is, a modification in their case. 
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[Witness is shown some papers, ] 

Those are the orders. Whether they are all or not, I 
do not know. They purport to be orders made by the 
County Court. 

Q. Take this one; Thos. H. Blythe, dated 18th of De- 
cember, 1876. This orders various changes in the as- 
sessment of Mr. Blythe for benefits. 

A. Yes, sir. One place reduces the amount from 
$48,240 to $13,500. In another place from $43,873 to 
$23,187. Another from $2,424 to $2,264. Another from 


. $522 to $602. Another from $2,249 to $100. In these 


reductions I simply went in with Mr. Blythe’s attorney, 
and he or | stated what I have stated here, and the 
Judge made the order. We did not explain to the Judge 
why these changes were made; we had agreed as attor- 
neys of the respective parties to those modifications, Gov. 
Haight for Mr. Blythe and I for the Board of Commis- 
sioners. 3 

The order in the case of Phelan reduced the benefits 
on one parcel from $41,560 to $31,560. In another place 
from $51,929 to $42,867. In another place from $4,938 
to $4,000; and then added $10,000 on the value of the lot 
taken, Subdivision 1, in Block 22, changed the valuation 
of the lot taken, thirty feet, from $15,000 to $25,000. 

I negotiated this with Jarboe & Harrison and agreed 
upon those figures, after the Board of Commissioners au- 
thorized me to do so. 

This was done in the same way, and they were all done 
in the same way. There was no hearing in the County 
Court or any further explanation to the Court than what 
I have stated. 

Q. You didn’t in every case negotiate with the attor- 
ney, on every objection—it was something with the cli- 
ent ? 

A. Well, I don’t recollect of any such case. 

Q. Take Osborn’s case, for instance? 
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A. I don’t know so far as Mr. Osborn was concerned; 
you (referring to plaintiff’s counsel) represented him. 

Q. If I had an objection there I never spoke to you 
about it. 

A. It is very possible. I don’t know whether I ever 
talked with you about that, or Mr. Fifield. Mr. Fifield 
represented . He was then your partner. You 
represented separately separate persons. 

Q. He represented Dickson. My name was signed to 
Mr. Osborn’s? 

A. Yes, sir. Of course I regard you as the one in that 


matter. 

Q. Yes, sir? 

A. I think that I talked to Mr. Fifield. If my mem- 
ory serves me right, Mr. Fifield was in Court when Mr. 
Osborn’s | 

Q. Objection was made? 

A. Yes, sir. | 

Q. What I want to ask you is, whether you didn’t 
make an arrangement as to the amount with Mr. Osborn 
himself, both as to that and Dickson’s? 

A. I can’t remember. Mr. Osborn was in rather a 
peculiar situation. He was a very active man about the 
business. He was perhaps more so than any other man 
in the district. It was quite possible that the negotia- 
tions were made with him. 

Q. Now, then, as to all of these objections, they were 
all done substantially in the same way ? 

A. Yes, sir. | 

Q. There was no hearing in the County Court or any 
further explanations to the Court than what you have 
stated ? 

A. No, sir. 


CROSS-EXAMINATION, 


There was no secrecy about how these things were 
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622 done, no conspiracy on the part of counsel concerned to 
impose upon the County Court that I am aware of. 


There was neo attempt to overreach or take any unfair 
advantage of any one. 

I understood that it was nothing more than an en- 
deavor on the part of the Commissioners to harmonize 
the objections of the property owners. 

Question. Mr. McRuer has stated here on the stand 
that himself, Mr. Matthewson and Mr. McCarthy, made a 
a report to the Commissioners, and that you requested 


that it be kept a secret. Would you be kind enough to 
state to the Court what you did say or do on that occa- 


son in that respect ? 

Answer. Well, 1 don’t believe that I can state what I 
said on that occasion. We had some very high words on 
that subject. My recollection is, that after they were ap- 
pointed to arbitrate as regards Mr. Blythe’s particular as- 
sessment, Mr. McRuer wanted to. have the power to ex- 
tend his scrutinizing eye over the whole district. My 
recollection is, that I did, in some sort of a way, author- 
ize that, in order to get at Mr. Blythe’s particular assess- 
ment. They might look into the theory of the whole 
‘district. When we received notice from Mr. McRuer—at 
least from the Board of Arbitrators—they were ready to 
report, I discovered that they had gone to work and as- 
sumed the entire functions, and made new assessments 
of the whole district, which I thought was beyond their 
function and beyond their power, and we had some high 
words about it. Mr. McRuer made a threat that he was 
going to make the thing public. I said to him there was 


_ no occasion to make a new assessment of the whole dis- 


trict. Ithink I told him he might make it public and 


be damned, or something of that kind. It created a 


great deal of feeling. Mr. McRuer seemed to think he 
was the only honest man connected with the business. 
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[ am practicing law—have heen for-19 years. I ad- 
vised the Commissioners in the discharge of their duty 
in making these assessments, after a very thorough and 
patient examination—advised them what was, in my 
judgment, a correct construction of the law. 

In addition, I asked them to call in the aid of McAllis- 
ter and Bergin, to see if my construction was correct, 
which they did. 

I cannot say that the changes and modifications of the 
report were known to any particular persons affected. 
These orders of the County Court were not made at the 
same time—they weré made at intervals along during 
thirty days. They were published in the papers. (By 
order of the Court, this remark about the publication in 
the papers was, on objection of plaintiff’s counsel, strick- 
en out.) Outside of some particular individuals, I can- 
not state of my own knowledge that the property owners 
knew of the changes. 

The parties within the district, so far as I knew, were 
very anxious about the completion of these improve- 
ments. I did not know of any dissent at all. I don’t sup- 
pose that I was ever in personal contact with one-quarter 
of them. I was brought in contact with those that were 
owners there on the west or east side of Dupont street— 
those that were principally interested. 

Q. Will you be kind enough to state to the Court, 
whether or not the parties interested advised and urged 
the Commissioners to accede or make any concession to 
the objecting parties to secure a speedy completion of the 
improvements—any of them? 

A. Yes, sir; a part of them did. A part of them did 
orally and a part of them did in writing. There was a 
writing. I didn’tsee the signatures. There was a peti- 
tion—what was called a petition. 

These orders of the County Court on the several ob- 
jections which have been referred to here, were always 
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628 had in open Court, at the regular time when the Court 
was open. | 

All of the objectors had notice of the action taken in 
the matter, either personal or through their counsel. I 
think, in every instance, the attorney of the objector 
went with me into the County Court. I recollect of no 
instance where he did not. 

Most unquestionably there was no occasion for secrecy. 
I didn’t suppose I was doing anything wrong in the mat- 
ter. I attended as adviser of the Board to the comple- 
tion. The bonds were issued by the Commissioners. 
Under the Act the Commissioners were required to pub- 
629 lish notices inviting proposals. There was a great deal 
of difficulty in getting the bonds disposed of. Some of 
the property owners took bonds in lieu for their dam- 
ages. We had to publish, I think, two or three times be- 
fore the bonds were finally sold. The difficulty was, the 
Act put them too high—at 95-cents. It was hard to ne- 
gotiate them at that figure. They were all sold—sold or 
taken by property owners. 

The work was done —the street was widened 
and the land required taken possession of. I 
don’t think the Commissioners finished their work for 
about six or seven months after the report was confirmed 
by the County Court. The completion was in 1877, and 
before the end of that year the whole thing was abso- 
lutely finished. Should say before the first of October, 
1877. 

I think the physical work of widening the street was 
completed after the bonds were disposed of. 

As soon as the report was confirmed, property owners 
commenced to pull down their buildings. For the 
period of three or four months it was a demoralized 
looking street. It was during~that time that the bonds 
were sold. The buildings were not all pulled down the 


same time. 
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Of course no man pulled down his building until he 
got his money or his bonds; when a man would agree to 
take bonds, we would give him bonds or money, and 
then he would pull down his building. No man would 
allow us to take possession of his property until he got 
his money or his bonds. 

Plaintiff next offered in evidence the objection of Wm. 
Sharp to the widening of Dupont street, dated October 
5, 1876, and filed same day; the proceedings in the 
County Court, and in the same connection the order of 
the Court made on the 9th day of October, 1876, which 
is as follows: 

“In the matter of widening Dupont street, on motion 
“of R. W. Hent, Esq., attorney for Wm. Sharp, peti- 
“ tioner herein, it is ordered that the hearing of said 
“ netition be set for Friday, the 13th day of October, 
“ 1876, at 2 o’clock p. m.; and it is further ordered, this 
“ order be filed and entered nune pro tune as of October 
“ 5, 1876.” 

Plaintiff next offered in evidence the Minute Order of 
the County Court, Friday, October 13, 1876, which is as 
follows: 

“In the matter of widening Dupont street: By con- 
“sent and upon motion it is ordered: That the objec- 
“tion of Wm. Sharp to the confirmation of the report 
“of the Cemmissioners herein be set for hearing on 
“ Friday, October 20, 1876, at 2 o’clock, Pp. mM.” 

Plaintiff next offered in evidence the petition of James 
Phelan, filed in the County Court on the 20th of October, 
1876, which is as follows: | 

“Tn the matter of the widening of Dupont street: 

To the Honorable, the County Court in and for the 
City and County of San Francisco. 

The petition of James Phelan respectively shows: 

That at the last session of the Legislature of this State, 
an Act was passed entitled, “An Act to authorize the 
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634 widening of Dupont street, in the City and County of 


San Francisco,” which said Act was approved March 23d, 
1876, and took effect immediately. 

That by the 8th Section of said Act, it is provided 
that any person interested in any piece or parcel of 
land situated within the district defined and described 
in Section Three of said Act, or in any of the lands 
taken for said street, or in any improvements damaged by 
the opening of said street, feeling himself aggrieved by the 
action or determination of the Board of Dupont Street Com- 
missioners, provided for by said Act, as shown in the re- 
port provided for in Section Seven of said Act, may, any 
time within thirty days after the completion of said re- 
port, and the publication of a notice thatthe same is open 
for inspection, apply by petition to the County Court of 
the City and County of San Francisgo, setting forth his 
interest in the proceedings had before said Board, and his 
objections thereto, for an order on said Board, requiring 
it to file with said Court, the report of said Board, and 
such other documents or data as may be pertinent thereto 
in the custody of said Board, and used by it in preparing 
said report. | 

That your petitioner is the owner of the following de- 
scribed lots of land, situated and included within the dis- 
trict described and designated in Section Three of said 
Act, as the district benefited by said improvement, and 
upon which the cost of making the same is to be assessed, 
viz: 

ist. That lot of land cireumscribed by a line com- 
mencing at the southeasterly corner of Sutter and Dupont 
streets, and running thence easterly along the southerly 
line of Sutter street, one hundred and thirty-seven feet 
and six inches; thence at right angles southeasterly one 
hundred and thirty-seven feet and six inches; thence at 
right angles westerly one hundred and thirty-seven feet 


and six inches, and to the easterly line of Dupont street; 
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and thence northerly along the last named line one hun- 
dred and thirty-seven feet and six inches, and to the 
point of beginning. 

2d. That lot of land circumscribed by a line com- 
mencing at a point on the southerly line of Sutter street, 
distant one hundred and thirty-seven feet and six inches 
easterly thereon from the easterly line of Dupont street, 
and running thence easterly along said southerly line of 
Sutter street sixty-eight feet and nine inches; thence at 
right angles southerly one hundred and thirty-seven feet 
and six inches; thence at right angles westerly sixty-eight 
feet and nine inches; and thence at right angles northerly 
one hundred and thirty-seven feet and six inches, and to 
the southerly line of Sutter street, at the point of be- 
ginning. 

3d. That lot of land circumscribed by a line com- 
mencing at the southwesterly corner of O’Farrell and 
Dupont streets, as the same will exist after the widening 
of Dupont street, as proposed in said Act, and running 
thence southerly along said proposed westerly line of Du- 
pont street twelve feet and five and one-fourth inches, 
and to the northwesterly line of Market street; and thence 
southwesterly along said northwesterly line of Market 
street two hundred and thirty-five feet and eight and one- 
fourth inches; thence northerly, parallel with Dupont 
street, one hundred and fifty feet and eleven inches, to 
the southerly line of O’Farrell street; and thence at right 
angles easterly along said southerly line of O’Farrell 
street one hundred and ninety-one feet and three inches, 
and to the point of beginning. 

And is also the owner of the following described lot of 
land, which is proposed to be taken for the widening of 
said street, and the improvements thereon, viz: 

That lot of land circumscribed by a line commencing 
at the intersection of the southerly line of O’Farrell 
street with the northwesterly line of Market street, 
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thence running westerly, on the southerly line of O’Far- 
rell street, seventeen feet and three and one-fourth in- 
ches; thence at right angles southerly twelve feet and 
five and one-fourth inches, to the northwesterly line of 
Market street; and thence northeasterly, along said line 
of Market street, twenty-one feet and three and one-half 
inches, and to the point of beginning. 

That said Board of Dupont Street Commissioners have 
completed the report provided for by Section seven of 
said Act, and have caused notice to be published, as pro- 
vided in said Section, that the same is open for inspec- 
tion. 

That the first publication of said notice was made on 
the 23d day of September, a. p. 1876, and that thirty 
days have not expired since the completion of said re- 
port. 

_ That in said report said Board have set down a descrip- 
tion of each of the aforesaid subdivisions or lots of land 
included in the district designated in Section three of 
said Act, and have set against each of said lots or subdi- 
visions the name of your petitioner as the owner and 
claimant thereof. 

That opposite to the descriptions thereof, and against 
the respective lots or subdivisions, above described, said 
Board have set the following sums or amounts as the sum 
or amount in which, according to the judgment of the 
Board, said lots will be respectively benefited by reason 
of the widening of said street, relatively to the benefits 
accruing to the other lots of land within said designated 
district, viz: 

Opposite the first of said lots the sum of $51,929. 

Opposite the second of said lots the sum of $4,938. 

Opposite the third of said lots the sum of $41,560. 

That in said report said Board has stated and set down 
the description of the lot and subdivisions of land above 
described, and which is included in the land taken for 
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643 the widening of said Dupont street, and has stated the 
sum of fifteen thousand dollars as its actual cash value, 
and the sum of five hundred and seventy-five dollars as 


: 


the damage done to the improvements thereon. 

All of said valuation having been made by said Board 
on the basis of gold coin. 

Your petitioner further shows and states in his object- 
tions to said report, and as reasons why said report 
should not be approved or confirmed by this Court. 

ist. The Board of Supervisors of the City and County 
of San Francisco have never, by resolution or order, ex- 

___ pressed in any form that it was their judgment that it 
44 would be expedient that Dupont Street be widened in ac- 
cordance with and in the mode prescribed by said Act, 
and have never passed any resolution or order expressing 
their judgment upon the subject of widening Dupont 
street, as authorized by Section twenty-one of said Act. 

2d. The said Board of Dupont Street Cummissioners 
have never published the notices provided for by Section 
six of said Act. The only notice published by said Com- 
missioners, adopted April 14th, 1876, and under which 
the Secretary of said Board subsequently caused a notice 
to be published in the “ Daily Evening Bulletin ” and the 
“Daily Alta California,” did not specify any papers in 
which the said notice should be published, nor did the 
said Commissioners give to said Secretary any authority 
to publish said notice in said papers. 

The publication by him in said papers was without 
authority, and insufficient to comply with the require- 
ments of Section six of said Act. 

3d. The said report shows that the value of the land 
taken and the damages to improvements thereon or 
adjacent thereto and injured thereby, and all other ex- 
penses whatsoever incidental to the taking and widening 
of said street, is as follows, viz: 
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adopted on said date. 


646 Value of real estate taken.................... $639,913 
Damage to improvements..................... 126,501 
Actual and contingent expenses of Commis- 

RS kerri eco. sea aee eer on 131,691 
$898,105 


The said Board, at its meeting on the 23d day of Sep- 
tember, a. p. 1876, adopted “as the report of actual ex- 
penses incurred and estimated, expenses actual and con- 
tingent, to be incurred in the matter of widening Dupont 
street from Bush to Market street, viz.,” various items 
amounting in the aggregate to the sum of $131,691. 

That one of the items specified therein, and constitut- 
ing a part of said estimated amount of $131,691, is the 
following, viz: 

“Estimated incidental expenses to accrue up to and 
until the close of the duties of the Board, advertising, 
removing improvements, expenses of any litigation that 
may arise, drawing deeds, damages, if any, for change of 
grade, and any other item of damage and expense that 
may be incurred and not set forth in this report, $98.- 
935.71.” 

The valuation of benefits to the land within the dis- 
trict was adopted by the Board before this estimate of 
expense had been agreed upon, viz.,on September 16th, 
1876, and this item is evidently a “forced balance,” 
adopted for the purpose of making the “cost” equal the 
benefits. 

Said item of estimated expense is grossly dispropor- 
tionate to any possible expense that may be incurred 
under the provisions of the Act, and is illegally in- 
cluded in said report, and is without any authority 
therefor in said Act. 

All the expenses that may accrue or be legally in- 
cluded, are included in other items in the resolution 
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By the second Section of said Act, the cost of widening 
said street is defined to be “ the value of the land taken,” 
“the damages to improvements thereon,” “and all ex- 
penses whatever incident to the widening of said 
street.” | 

By the Act itself the expense of removing the improve- 
ments is to be borne by the owners thereof, or the pur- 
chasers under the sale of the same; the parties making 
the deeds are to prepare and tender the same to the 
Board. The expense of grading the street is to be as- 
sessed upon the adjacent property in the same manner as 
if the said street remained of its original width, and 
there is no fact presented and nothing shown from which 
it can be inferred that any litigation will arise, or that 
there are or will be any damages, from any change of 
grade. 

Your petitioner, therefore, makes the objection that 
nine per cent. and upwards of the entire cost of the pro- 
posed improvements, for conjectured expenses that may 
never arise, and which are not shown to have any foun- 
dation in fact, or to be based upon any fact or principal, 
is greatly in excess of what should be allowed, and ought 
not to be assessed upon the property which is by the Act 
compelled to bear the expense of widening said street. 

Only fixed and definite expenses can be allowed under 
said Act as a proportion of the “cost of widening said 
street,” and such expenses should be specifically set forth 
in the report, so that persons interested may know for 
what purpose their land is taxed. 

4th. The assessment or appraisement of benefits 
against the aforesaid lots of land belonging to your peti- 
tioner as shown by the said report is unjust, relatively 
unequal to the amounts assessed to other lots, and dis- 
proportionate to the benefits which are stated in said re- 
port as acerfiing to other lots of land within the district 
designated by said Act. 
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(1.) An inspection of said report shows that the lots 
of land first and secondly above described are assessed 
as more highly benefited by said improvement than other 
land in exactly the same relative location; whereas land 
in exactly the same relative location—should be assessed 
at exactly the same benefit. 

(2.) The land on the western side of Dupont street 
will be more benefited by said improvement than the 
land on the eastern side of said street. 

This proposition has been acted upon by said Board in 
making its assessment, inasmuch as they have assessed 
the land along said street at a higher rate upon the west- 
ern than upon the eastern side in each block, except 
in the blocks between Sutter and Post streets. In these 
blocks the Board has assessed the eastern side at a higher 
rate than it has the western side; and your petitioner 
avers and shows that by the assessment of his aforesaid 
lots lying between those streets on the eastern side of 
Dupont street at a higher rate than the lots on the west- 
ern side of the street, whereas in every other instance, 
the lots on the western side of the street are assessed 
higher than on the eastern side. The said assessment is 
disproportionate and unjust, and an injury is thereby 
wrought against your petitioner to the extent of ten thou- 
sand dollars, and the aforesaid lots of land are assessed 
at a higher rate for benefits than would accrue to said 
lots relatively to the benefits accruing to other lots in 
said district. 

(3.) The principal upon which said assessment has 
been made is, that the relative benefits tothe land within 
said district, increase as the land lies further south from 
Bush street, and that the ratio of increase is greater as 
Market street is approached, but this principle has been 

violated in the assessment of the lot of your petitioner, 


secondly above described. 


— lot of land has been assessed for niall and en- 
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hanced value at the sum of $4,938, while land of precisely 
the same dimensions, lying adjacent thereto to the south, 
and in the samé@ bdock, has been assessed for only the sum 
of $4,237. ‘ , 

(4.) The amount assessed againt the lot thirdly above 
described as its relativeenhanced value by reason of said 
widening of Dupont street, viz: $41,560, is grossly dispro- 
portionate to the relative benefit which said lot will re- 
ceive by said improvement. 

Said lot having a frontage on Market street, the pro- 
posed widening of Dupont street will injure its rental 
value, and diminish the income to be derived from it, and 
your petitioner states and shows that said lot will be in- 
jured by the proposed improvement, and will receive no 
benefit whatever, and ought not to be assessed in any sum 
whatever for said improvement. 

(5.) The amount of damages allowed for the lot above 
described, as taken for the widening of said street, is in- 
adequate, and less than its actual value. 

Said lot is worth the sum of fifty thousand dollars, 
whereas the said Board have allowed only the sum of fif- 
teen thousand dollars therefor. 


(5.) The Act of the Legislature under which the pro- 
ceedings of said Commissioners have been taken, is un- 
constitutional and void, and conferred no authority to 
make any assessment for benefits, or of damages for the 
taking of any property. | 

(1.) By the said Act, its operation is to depend upon 
the will of the Board of Supervisors of the City and 
County of San Francisco, and is, therefore, an attempt to 
delegate legislative power to that Board. 

(2.) It authorizes an assessment for local improvement 
within the City and County of San Francisco, to be made 
by Commissioners designated by the Legislature itself, 
and not by the municipal authority, and is an assessment 
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658 made by the Legislature itself, without the intervention 
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or sanction of the municipal authority. * 

(3.) It authorizes the assessment an# Mvying of taxes 
for improvements by persons not choseg by the district 
within which said assessment is to be made or taxes 
levied. 

(4.) It attempts to deprive your petitioner of his prop- 
erty without an opportunity to have its value estimated 
by a jury, and to deprive him thereof without due course 
of law. 

(5.) Being an attempted exercise of the right of emi- 
nent domain, said law is in conflict with the general law 
on that subject, and is not uniform in its operation. 

Your petitioner therefore prays for an order on said 
Board of Dupont Street Commissioners, requiring it to file 
with this Court the report of said Board, and all docu- 
ments and data pertinent thereto in the custody of said 
Board, and which were used by it in preparing said re- 
port. 

And that upon filing the same, this Court will make 
such further order in the premises as may be just. 

JAMES PHELAN. 
JarBpog & Harrison, 
Attorneys for Petitioners. 


And also: The petition of Blythe in the same matter, 
filed October 20th, 1876, which as follows : 


“In THE MATTER OF THE } 
WIDENING OF 
Dupont STREET ) 
To the Honorable the County Court in and for the City 
and County of San Francisco: 
The petition of Thomas H. Blythe respectfully shows: 
That at the last session of the Legislature of this State 


A an act was passed entitled “An Act to authorize the 


ing of Dupont street in the City and County of 
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fs San Francisco,’ which said Act was approved March 23d, 
1876, and took effect immediately. 

That by the Sth section of said Act it is provided that 
any person interested in any piece or parcel of land situ- 
ated within the district defined and described in section 
three of said Act, or in any of the lands taken for said 
street, or in any improvements damaged by the opening 
of said street, feeling himself aggrieved by the action or 
determination of the Board of Dupont Street Commis- 
sioners, provided for by said Act, as shown in the report 
provided for in section seven, of said Act, may, at any 

_ time within thirty days after the completion of said re- 
£62 port and the publication of a notice that the same is open 
for inspection, apply by petition to the County Court of 
the City and County of San Francisco, setting forth his 
interest in the proceedings had before said Board and 
his objections thereto for an order on said Board requir- 
ing it to file with said Court the report of said Board, 
and such other documents or data as may be pertinent 
thereto in the custody of said Board and used by it in 
preparing said report. 

That your petitioner is the owner of the following de- 
scribed lots of land situated and included within the dis- 
trict designated in section three of said Act as the dis- 
trict benefited by said improvement and upon which the. 
cost of making the same is to be assessed, viz.: 

1. Commencing on the northwesterly line of Market 
street at its intersection with the easterly line of Dupont 
street; thence north on the easterly line of Dupont street 
137 6-12 feet: thence at right angles east 125 feet to the west 
line of Brooks street; thence south on said line of Brooks 
street 34 feet; thence southeast on said line of Brooks 
street 34 feet to the northwesterly line of Market street; 
thence along the northwesterly line of Market street to 
the easterly line of Dupont street and point of com- 
mencement. 
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2d, Commencing at a point on the easterly line of Du- 
pont street 137 6-12 feet north from the intersection of 
Market and Dupont streets; thence north 67 6-12 feet; 
thence at right angles east 60 feet; thence at right angles 
north 20 feet; thence at right angles west 20 feet; thence 
at right angles north 50 feet to the southerly line of 
Geary street; thence at right angles east on said line of 
Geary street 85 feet to the westerly line of Brooks street; 
thence at right angles south on the west line of Brooks 
street 137 6-12 feet, and thence at right angles west 125 
feet to point of commencement. 

3d. Commencing at the northeast corner of Brooks 
and Geary streets; thence east along the southerly line 
of Geary street 30 feet; thence at right angles south 
74 6-12 feet; thence at right angles west 30 feet, to the 
earterly line of Brooks street; and thence at right angles 
north 74 6-12 feet, to the point of commencement. 

4th. Commencing at a point on the southerly line of 
Geary street 50 feet east from the easterly line of Brooks 
street; thence east on said line of Geary street 10 3-12 
feet; thence at right angles south 77 6-12 feet; thence at 
right angles west 10 3-12 feet; and thence at right angles 
north 77 6-12 feet to point of commencement. 

5th. Commencing at the intersection of the northerly 
line of Market street with the easterly line of Brooks 
street; thence northeasterly on Market street 53 4-12 feet; 
thence northerly 77" * feet; thence at a right angle 
westerly 60 9-12 feet, to the easterly line of Brooks street; 
thence at right angles southerly on the easterly line of 
Brooks street 92 6-12 feet; and thence southeasterly on 
Brooks street 28 feet, to Market street, the point of com- 
mencement. 

That said Board of Dupont Street Commissioners have 
completed the report provided for by Section 7 of said 
Act, and have caused notice to be published as provided 
in said section. That the same is open for inspection. 
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That the first publication of said notice was made on 
the 23d day of September, a. p. 1876, and that thirty 
days have not expired since the completion of said 
report. 

That in said report said Board have set down a descrip- 
tion of each of the aforesaid subdivisions or lots of land 
included in the district designated in Section three of 
said Act, and have set against each of said lots or sub- 
divisions the name of your petitioner as the owner and 
claimant thereof. 

That opposite to the descriptions thereof, and against 
the respective lots or subdivisions above described, said 
Board have set the following sums or amounts, as the 
sum or amount, in which, according to the judgment of 
the Board, the said lots will be respectively benefited by 
reason of the widening of said street, relatively to the 
benefits accruing to other lots of land within said desig- 
nated district, viz.: 

Opposite the first of said lots the sum of $48,240. 

Opposite the second of said lots the sum of $43,875. 

Opposite the third of said lots the sum of $2,424. 

Opposite the fourth of said lots the sum of $522. 

Opposite the fifth of said lots the sum of $2,249. 

That in said report said Board has stated and set down 
the description of the lots and subdivisions of land above 
described, and which is included in the land taken for 
the widening of said Dupont street, and has stated the 
sum of ninety-seven thousand three hundred and eight 
dollars as the damages done to the improvements thereon; 
all of said valuations have been made by said Board on 
the basis of gold coin. 

Your petitioner further shows and states as his objec- 
tions to said report, and reasons why said report should 
not be approved or confirmed by the Court— 

ist. The Board of Supervisors of the City and County 
of San Francisco have never by resolution or order ex- 
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pressed in any form that it was their judgment that it 
would be expedient that Dupont street be widened in ac- 
cordance with and in the mode prescribed by said Act, 
and have never passed any resolution or order expressing 
their judgment upon the subject of widening Dupont 
street, as authorized by Section 21 of said Act. 

2d. The said Board of Dupont Street Commissioners 
have never published the notice provided for by section six 
of said Act. The only notice published by said Commis- 


-sioners was before the resolution referred to in the twen- 


ty-first section of said Act had been passed by the Board 
of Supervisors, and the resolution adopted by said Com- 
missioners April 14th, 1876, under which the Secretary 
of said Board subsequently caused a notice to be pub- 
lished in the Daily Alta California and the Daily Evening 
Bulletin, did not specify any papers in which the said no- 
tice should be published, nor did the said Commissioners 
give to said Secretary any authority to publish said no- 
tice in said papers. 

The publication by him in said papers was without au- 
thority, and insufficient to comply with section six of 
said Act. 

3d. The said report shows that the value of the land 
taken and the damages to improvements thereon or adja- 
cent thereto and injured thereby, and all other expenses 
whatsoever incidental to the taking and widening of said 
street, is as follows, viz: 


an on Teen @etete taken... ......... cesses $639,913 
Damage to improvements.................... 126,501 

Actual and contingent expenses of Commission- 
ae a eh seats Wak ees 0 a 2 131,691 
$898,105 


That said Board at its meeting on the 23d day of Sep- 
tember, a. p. 1876, adopted as the report of actual 
expenses incurred and estimated expenses actual and 
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Dupont street from Bush to Market street, viz: 

Various items, amounting in the aggregate to the sum 
of $131,691. 

That one of the items specified therein and constitut- 
ing a part of said estimated amount of $131,691, is the 
following, viz: 

‘“ Estimated incidental expenses to accrue up to and 
until the close of the duties of the Board, advertis- 
ing, removing improvements, expenses of any litiga- 
tion that may arise, drawing deeds, damages if any 
from change of grade, and any other item of damage 
and expense that may be incurred and not set forth in 
this report, $98,935.71.” 

The va!uations of benefits to the land within the dis- 
trict was adopted by the Board before this estimate of 
expenses had been agreed upon, viz: on September 16th, 
1876, and this item is evidently a “ forced balance,” 
adopted for the purpose of making the “ cost” equal the 
benefits. 

Said item of estimated expenses is grossly dispropor- 
tionate to any possible expense that may be incurred 
under the provisions of the Act, and is illegally included 
in said report, and is without any authority therefor in 
said Act. A!l the expenses that may accrue or be legally 
incurred are included in other items in the resdlution 
adopted on said date. 

By the second section of said Act, the cost of widening 
said street is defined to be “ the value of the land taken,” 
“the damages to improvements thereon,” and all “ ex- 
penses whatever incident to the widening of said street.” 

By the Act itself the expense of removing the improve- 
ments is to be borne by the owners thereof, or the pur- 
chasers under a sale of the same; the parties making the 
deeds are to prepare and tender the same to the Board, 
the expense of grading the street is to be assessed upon 


ee re re eae ee 
eae Oe a ee, An oe eS 


evenness en snse 


226 


676 the adjacent property in the same manner as if the said 
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street remained of its original width, and there is no 
fact presented and nothing shown from which it can be 
inferred that any litigation will arise, or that there are or 
will be any damages from any change of grade. 

Your petitioner therefore makes the objection that 
nine per cent. and upwards of the entire cost of the pro- 
posed improvement for conjectured expenses that may 
never arise, and which are not shown to have any foun- 
dation in fact or to be based upon any fact or principle, 
is greatly in excess of what should be allowed, and ought 
not to be assessed upon the property which is by the Act 
compelled to bear the expense of widening said street. 
Only fixed and definite expenses can be allowed under 
said Act as a proper portion of the “cost of widening 
said street,” and such expenses should be specifically set 
forth in the report, so that persons interested may know 
for what purpose their land is taxed. 

The assessment or apportionment of benefits against 
the aforesaid lots of land belonging to your petitioner, as 
shown by the said report, is unjust, relatively unequal in 
the amounts assessed to other lots, and disproportionate 
to the benefits which are stated in said report as accru- 
ing to other lots of land within the district designated 
by said Act. 

The said lot just above described, and which is as- 
sessed $48,240 for said improvements as the estimated 
benefits accruing thereto, is not only not benefited in the 
least degree, but is absolutely injured by the widening of 
Dupont street, inasmuch as the current of travel is di- 
vided from Market street and the Market street front is 
thereby rendered less desirable for stores and retail bus- 
iness. 

Petitioner further avers that as to the parcel of land 
secondly above described the amount assessed thereon is 
excessive, unequal and unreasonable; that no such ben- 
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efit could possibly accrue thereto; that if said lot were 
benefited at all by the widening of Dupont street, the 
benefit could not exceed five thousand dollars, and the 
amounts assessed upon the remainder of said lots are 
also excessive and unequal; that said Commissioners have 
not assessed the property on the west line of said street 
upon any principles of fairness or justice, but have as- 
sessed much less amounts for benefits than they should 
have done, and have made extravagant allowances for all 
property taken for the widening of said street. 

Petitioner further alleges that said Act of the Legisla- 
ture is unconstitutional and void. 

Wherefore your petitioner prays for an order requiring 
said Board of Dupont Street Commissioners to file with 
this Court the report of said Board, and all documents 
and data pertinent thereto in. the custody of said Board, 
and which were used by it in preparing said report. 

Tos. H. BiyTHe, 
H. H. Hatenr, 
Att’y for Petitioner.” 


And also: The petition of David Hunter filed on the 
20th of October, 1876, which is as follows: 


“In the County Court of the City and County of San Fran- 


cisco, State of California: 


In the matter of widening Dupont street. 


Davip HuNTER 
VS. 


BoarD oF Dupont STREET 


COMMISSIONERS. 


To the Hon. the County Court of the City and County 


of San Francisco: 
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The petition of David Hunter, of said City and County, 
respectfully shows to the Court. 

That he is aggrieved by the action and determination 
of the said Board in the amounts allowed and awarded as 
damages for the buildings situated on the lots of land 
owned by him and hereinafter described, portions of 
which land are taken for said street, and also in the 
amount assessed on said lots respectively as benefits, as 
more particularly hereinafter set forth. 

That he is interested in said proceedings, to-wit: The 
owner in fee of the following described lots and parcels 
of land and the buildings thereon, situated in the City 
aud County of San Francisco, and within the district 
defined and described in Section 3 of an Act of the Leg- 
islature of the State of California, entitled, “An Act to 
authorize the widening of Dupont street in the City and 
County of San Francisco,” approved March 24th, 1876, 
to-wit: 

First. Commencing at a point on the westerly line of 
Dupont street distant twenty-two (22) feet southerly from 
the southwesterly corner of Bush and Dupont streets; 
then running southerly along said line of Dupont street 
twenty (20) feet; thence at right angles westerly fifty- 
eight (58) feet to the point of commencement. 


Second. Commencing at a point on the westezly line 
of Dupont street distant foriy-two (42) feet southerly 
from the southwesterly corner of Dupont and Bush 
streets; thence running southerly along said line of Du- 
pont street forty-two (42) feet; thence at right angles 
westerly fifty-eight (58) feet; thence at right angles 
southerly twenty-one (21) feet to Harlan Place; thence 
at right angles westerly along the northerly line of Har- 
lan Place seventy-nine (79) feet and six (6) inches; 
thence at right angles northerly sixty-three (63) feet; and 
thence at right angles easterly one hundred thirty-seven 
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ment. 

Fourth. Commencing at the northwesterly corner of 
Harlan Place and Dupont street; thence running north- 
erly along the westerly line of Dupont street twenty-one 
(21) feet; thence at right angles westerly fifty-eight (58) 
feet; thence at right angles southerly twenty-one (21) 
feet to the northerly line of Harlan Place; and thence at 
right angles easterly along said line of Harlan Place 
fifty-eight (58) feet to the point of commencement. 

Fifth, Commencing on the northwesterly corner of 
Sutter and Dupont streets; thence running northerly 
along the westerly line of Dupont street forty (40) feet; 
thence at right angles westerly sixty (60) feet; thence at 
right angles southerly forty (40) feet to Sutter street; 
and thence at right angles easterly along the northerly 
line of Sutter street to the point of commencement. 

That the report of the said Board of Dupont Street 
Commissioners, as required and contemplated by said 
Act of the said Legislature, has been completed, and is 
now left at the office of said Board in said city, daily, for 
the free inspection of all parties interested as required 
by said Act, and that said report was completed, and so 
left for inspection on the 23d day of September, 1876, 
and not before. 

That said Board has awarded, determined and set 
down on said lots respectively, as delineated on their 
map and diagrams of the same, the amount of damages 
to the buildings respectively on the portion of said lots 
taken for said street, and the portions thereof not taken, 


to-wit: 

Damages to building on Lot No. 1, above described $1,302 
éé éé éé éé sé > ‘é éé 1,321 
“ “ . “ wo | . " 2,438 
“ « “ . i " . 1,134 
64 a o< ee sg “ 2,069 


$8,264 
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And your petitioner objects to the above award and de- 
termination of damages, and to each and every one of 
them, and says, the same are incorrect, and the said Board 
erred in making said awards. 

That the actual damages to said buildings will be, and 
are, as follows, to-wit: 


Damages to building on Lot No. 1.............. $1,950 
' ” " . * Bahia sa AAS wnt 1,625 

22 “i . : Re 3,089 
ee oe ae ee ee ee ae 

- 4 Z ” Maas ck sears 4,975 
13,291 


And your petition further shows tothe Court, that said 
Board have determined the benefits to, and assessed the 
portions of the above lots not taken for said street, in the 
following amounts, to-wit: 


I ets is oy ite ary 0 we bene 6) bed $3,392 
ie a i 3,307 
ne a 16,349 
Ok ONS tt a ee RMT AT'S DR Reel ie Ree ers 3,562 
AB betes PEE GHEE re oe a Mepethee 

$35,466 


To which assessments, and each and every one of 
them, your petitioner objects, and says said assessments, 
and each of them, are largely in excess of the real benefits 
to said lots, and that said Board erred in making the 
same. 

That the actual benefits to the portion of each and every 
lot above described, not taken for said street, are as fol- 
lows, and no more, to-wit: 


TE era aie iO Sega Seen EN SR a $2,000 
"CIE Rea Ease es te ecarprcs e me 2,000 
| Rape Mae easement, ow noe Ome tee 8,000 
Nee eee ee seed rae Pe eee: 2,500 
0 REE VERE Re ORD Ey ONT VL De emg 5,941 

$20 441 
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And your petitioner further shows that his said land 
is situated in the last block, and northern end of said wid- 
ened street, and that in effect said lots will set back thirty 
feet from the front of the street north of said lots. 

That the depth and width of the respective lots after 
widening said street, will be as follows, to-wit: 

No. 1. 28 feet deep by 20 feet wide. 


No. 2 2S éé éé é< yA éé éé 
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That the damages awarded and assessments made, as 
aforesaid, should be corrected, and made to conform to 
the real damages to said buildings, and actual benefits to 
said lots. 

Your petitioner further shows, that while the land south 
of Harlan Place, and between said last named street and 
Sutter street, is benefited to a much larger amount than 
the land of your petitioner, the same is assessed less for 
benefits and awarded damages in a greater amount, to- 
wit: the 126 feet front by 1374 feet deep, between Bush 
street and Harlan Place, owned by your petitioner, is as- 
sessed for benefits in the sum of $38,985; while the lot 
between Harlan Place and Sutter street, same size, is as- 
sessed only for $36,644. 

And the first named piece of land is awarded for dam- 
ages only $59,110, while the other is awarded $63,239; 
thus showing that your petitioner’s land is assessed $2,- 
341 more than the last named lot of land, and that he is 
awarded damages in a less sum by $4,129. 

Wherefore your petitioner prays for an order of this 
Court setting a day for the hearing of this petition, and 
requiring the said Board of Commissioners to file with 
this Court the report of said Board, and the maps, plans, 
diagrams, documents, and data used by said Board in 
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preparing their report, and awarding damages and as- 
sessing benefits, etc.; and that upon said hearing said 
Commissioners be required to alter and modify said re- 
port so as to conform to the statements of this petition, 
and so as to allow your petitioner the amount of dam- 
ages to his buildings herein set forth, and so that the as- 
sessments for benefits sball be reduced'to the actual ben- 
efits as above stated; and for such other and further re- 
lief and order as shall be just and equitable in the prem- 
ises, 
Tinpen & WILSON, 
Attys. for Petitioner.” 


Plaintiff also read in evidence the three orders made 
by the County Court on that date, which are as follows: 

“James Phelan having presented to the Court and 
“ filed his petition setting forth his interest in the pro- 
“ ceedings had before the Board of Dupont Street Com- 
‘“ missioners, established by the Act of the Legislature of 
“ the State, entitled “ An Act to authorize the widening 
“ of Dupont street, in the City and County of San Fran- 
“ cisco,” approved March 23d, 1876, and his objections 
“ thereto; and having applied by said petition for an or- 
“ der on said Board requiring it to file with said Court 
“ the report of said Board, and such other documents and 
“data as are pertinent thereto in the custody of said 
“ Board, and which were used by it in preparing said re- 
“ port, and that upon the filing of the same this Court 
‘“‘ will make such other order in the premises as may be 
* just. 
“ Tt is now, upon motion of Messrs. Jarboe & Harri- 
son, attorneys for said petitioner, ordered that said pe- 
tition be heard before this Court on Friday, the 27th 
day of October, a. p. 1876, at 2 o’clock in the afternoon 
of that day; and this Court hereby sets the same down 
“ for a hearing before it at said day and hour.” 


~ 
~ 


“~ 
~ 


-~ 
~ 


~ 
~ 


697 


HIS 


HY 


’*% 


“ Upon reading and filing the petition of Thomas H. 
Blythe, setting forth his interest in several pieces or 


‘parcels of land lying southerly from Bush street, and 
‘ situate within the district defined and designated in 
‘Section 3 of an Act entitled, ‘An Act to authorize the 
‘widening of Dupont Street, in the City of San Fran- 
‘cisco,’ passed March 23d, 1876, and also setting forth 


‘his interest in the proceedings before the Board of 


‘Commissioners, appointed under and by said Act, and 


‘also his objections thereto. 


‘“ It is ordered that said Board file with this Court its 


‘report of proceedings under said Act, and all such doc- 
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uments and data as may be pertinent thereto, which are 
in the custody of said Board, and have been used by it 
in making said report; and it is further ordered, that 
riday, the 27th day of October, 1876, at 2 o’clock Pp. M., 


‘at the Court-room of this Court, be fixed as the day for 


‘ hearing the matter alleged in said petition.” 


‘ Upon reading and filing the petition of David Hun- 


‘ter, praying for an order of this Court, setting a day for 


‘the hearing of said petition, and requiring the Board of 


Dupont Street Commissioners to file with this Court a 


‘report of said Board, and good cause appearing by said 
“ netition; therefore, it is hereby ordered that Friday, the 


‘27th day of October, 1876, at 2 o’clock p. m. of said day, 
‘at the Court-room of this Court, at the City Hall in the 


‘ City of San Francisco, be and the same is fixed and set 


« 
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as the time and place for the hearing of said petition; 


“and it is further ordered that said Board be, and it is 


© 
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hereby required to file with this Court, on or before 


“the time set for the hearing of said petition, as 
pe aforesaid, the report of said Board, with the maps, 
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plans, diagrams and data used by said Board in pre- 
paring said report, and that a copy of this order be 
served upon one of the members of said Board.” 


Plaintiff next offered in evidence the petition of Maria 
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Maurin, filed in the County Court, dated October 23d, 
1876. ; 

“To the Honorable, the County Court, in and for the 
tity and County of San Francisco. 

Your petitioner respectfully shows, that on or about 
the 23d day of September, a. p. 1876, the Board of Com- 
missioners for widening Dupont street, made their re- 
port, and on or about the 25th day of September, 1876, 
gave notice thereof. | 

That your petitioner is interested in a certain piece of 
land, and the improvements thereon, at No. 207 Dupont 
street, and in the district to be taken for the widening of 
said street. 

That said interest is a leasehold interest, viz: 

For a term of three years, from the first day of Janu- 
ary, 1876, to the Ist day of January, 1879, at the monthly 
rent of $75 per month, payable monthly in advance 
and for said premises No. 207 Dupont street. 

That the said term is worth to said petitioner, the sum 
of $4,500 in gold coin. 

That on or about the 28th day of July last, the said 
petitioner filed with the said Commissioners the lease of 
said premises, together with a claim for damages, and 
prayed that the same be allowed by said Board of Com- 
missioners, which said Board, notwithstanding said 
claim of your petitioner, have proceeded and made their 
report, wholly rejecting your petitioner’s claim, and al- 
lowing her nothing for the damages so as aforesaid 
claimed of them. 

Wherefore, your petitioner excepts to the report of 
said Board of Commissioners, because of the great injus- 
tice done your said petitioner by the said Board in reject- 
ing her said claim, and allowing her nothing for the 
damages so about to be done to her, in taking her lease- 
hold estate. 

And your petitioner prays that this Honorable Court 


703 will make an order requiring said Board of Commission- 
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ers to file with said Court their report, and such other 
documents or data as may be pertinent thereto, now in 
the custody of the said Board, and used by it in prepar- 
ing said report, and that this Honorable Court will grant 
your petitioner such relief in the premises, and allow 
her such damages, as shall seem proper and just. 
Maria Maurin. 

BAKER & VERDENAL, 

A ttys. for etitioner. 
Oct., 1876.” 


And also the Minute Order of the County Court, 
made on the 25th of October, 1876, which is as follows: 


“In THE MATTER OF THE 
WIDENING OF 
DuPONT STREET. | 


On reading and filing the petition of Maria Maurin 
herein, it is ordered that said petition be set down for 
hearing on the 27th of October, 1876, A. p., at 2 o’clock 
Pp. M., or so soon thereafter as counsel can be heard, at 
the Court room of said Court; and it is further ordered 
that this order be entered nune pro tune as of the 23d 
day of October, inst.” 

Plaintiff next offered the order as to Julia Aubonnett 
in evidence: 

“On reading and filing the petition of Julia Aubon- 
nett herein, it is ordered that said petition be set down 
for hearing on the 27th day of October. A. Br 1876, at 2 
o’clock p. M., or as soon as counsel can be heard, at the 
Court room of said Court; and it is further ordered that 
this order be entered mune pre fune ius of the 23d day of 
October, inst.” 

Plaintiff next offered in evidence the petition of P. 
Marsicano, filed on the 25th of October, 1876. 
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“ In the County Court of the City and County of San Fran- 
cisco, State of California: 


IN RE 
Tue WIbDENING OF Dupont ‘4 
STREET. 


The Petition of Patrizio Marsicano shows to this Hon. 
Court: That he is and has been for more than two years 
last past the owner and in possession of that certain piece 
or parcel of land situate in said City and County, com- 
mencing at a point formed by the intersection of the 
westerly line of Dupont street with the northerly line of 
Geary street, running thence westerly along said line of 
Geary street seventy feet, thence at right angles easterly 
parallel with Geary street seventy feet to the westerly 
line of Dupont street, and thence southerly along the 
westerly line of Dupont street fifty feet to the place of 
beginning. 

That the said lot of land has been assessed for sup- 
posed benefits in the above matter by the report of the 
Commissioners acting therein and on that behalf, in the 
sum of fifteen thousand eight hundred and fifty-four dol- 
lars. 

That the sum of thirty-seven thousand and thirty-three 
dollars has been allowed by said Commissioners as dam- 
ages for injury done to the said land by the said widen- 
ing of Dupont street, and the sum of four thousand eight 
hundred and twenty-four dollars has been allowed for in- 
juries done to the improvements on the said land by the 
said widening. 

That your petitioner is aggrieved by the action of the 
said Board and its determination as shown in the said 
report, and his objections are the following, to-wit: 


First. The said amount assessed for supposed benefits 
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allowed, be ten thousand dollars, instead of fifteen thou- 
sand eight hundred and forty-four dollars. 

Second. The sum of thirty-seven thousand and thirty- 
three dollars, allowed by said Commissioners as afore- 
said, should be forty-five thousand dollars. 

Third. The sum of four thousand eight hundred and 
twenty-four dollars, allowed as aforesaid, should be sevy- 
enty-five hundred dollars. 

Wherefore your petitioner prays for an order on said 
Board of Commissioners, requiring it to file with said 
Court its said report, and such other documents and data 
as may be pertinent thereto, in the custody of said Board 
and used by it in preparing said report; and further, that 
the said Court shall order and direct the said report to be 
modified and altered so as to remedy the objections above 
set forth, and for such other and further relief as may be 


just. 


RocHE AND RoBINson, 
Attys. for Petitioner.” 


And the minute order niade by the County Court, 


which is as follows: 
“In THE MATTER 
OF THE 
WIDENING OF Dupont scene 


On reading and filing the petition of P. Marsicano for 
a modification of the report of the Board of Commis- 
sioners herein, it is hereby ordered that said petition be 
set down for hearing on the 27th day of October, at 2 
o’clock p. M., at the Court room of this Court. It is 
further ordered that this order be entered nune pro tune 
as of October 26th, 1876.” 

Plaintiff next offered in evidence the petition of 
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712 Theo. Meetz and B. Simon, filed on the 25th of October, 


1876, which is as follows: 


“In the County Court of the City and County of San 
Francisco, State of California: 


“In THE MATTER OF THE | 
WIDENING OF > 
Dupont STREET | 

To the Honorable the County Court of the City and 
County of San Francisco: 

The application and petition of Theodor Meetz and 
B. Simon, respectfully shows that they are interested in 
the proceedings had before the Board of Dupont Street 
Commissioners, and are and were the owners of the par- 
cel of land commencing at the point formed by the 
intersection of the easterly line of Dupont street, with 
the southerly line of Post street; running thence south- 
erly along the said easterly line of Dupont street 60 feet; 
thence at right angles easterly 60 feet; thence at right 
angles northerly 60 feet; thence at right angles westerly 
along said southerly line of Post street 60 feet, to the 
point of commencement. 

Your petitioners show, as their objections to the re- 
port of said Commissioners, and as a reason why the 
same should not be confirmed by this Court: 

Ist. The Board of Supervisors of the City and County 
of San Francisco have never, by resolution or order, ex- 
pressed in any form, that it was their judgment that it 
would be expedient that Dupont street be widened in 
accordance with and in the mode prescribed by the Act 
of the Legislature, approved March 23d, 1876, entitled, 
“An Act to authorize the widening of Dupont street in 
the City and County of San Francisco.” 

2d. That said Board of Dupont Street Commission- 
ers have never published the notice provided fur by Sec- 


— 


716 


239 


tion 6 of said Act. The only notice published by said 
Commissioners was before the resolution referred to in 
the 21st Section of said Act, had been passed by the said 
joard of Supervisors, and the resolution by said Com- 
missioners, adopted April 14th, 1876, and under which 
the Secretary of said Board subsequently caused a notice 
to be published in the “ Daily Evening Bulletin,” and 
the “ Daily Alta California,” did not specify any papers 
in which the said notice should not be published, nor did 
the said Commissioners give the said Secretary any au- 
thority to publish said notice in said papers. The publi- 
cation by him in said papers was without authority, and 
insufficient to comply with the requirements of Section 
6 of said Act. 

3d. The said report shows that the value of the land 
taken, and the damages to improvements thereon or ad- 
jacent thereto, and injured thereby, and all other ex- 
penses whatsoever incidental to the taking and widening 


of said street are as follows: 


Value of real estate taken ae $639,915 
Damages toimprovements.... aes ie 126,501 
Actual and contingent expenses Com...... . 131,691 


That said Board, at its meeting on the 23d day of 
September, 1876, adopted as the report of actual expenses, 
actual and contingent to be incurred in the matter of wid- 
ening Dupont street from Bush to Market street, viz: 

Various items amounting in the aggregate to the sum 
of $131,691. 

That one of the items specified therein, and constitut- 
ing a part of said estimated amount of $131,691, is the 
following, viz: estimated incidental expenses to accrue 
up to, and until the close of the duties of the said Board, 
advertising, removing improvements, expenses of any 
litigation that may arise, drawing deeds, damages, if any, 
from change of grade, and any other item of damage and ex- 
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pense that may be incurred, and not set forth in this re- 
port, $98,935.71. 

The valuation of the benefits to the land within the 
district, was adopted by the Board before their estimate 
of expenses had been agreed upon, viz: on September 16, 
1876, and this item is evidently a forced balance, adopted 
for the purpose of making the cost equal to the benefits. 

Said item of estimated expenses is grossly dispropor- 
tionate to any possible expenses that may be incurred 
under the provision of the Act, and is illegally included 
in said report, and is without any authority therefor in 
said Act. 

All the expenses that may accrue, or be legally in- 
cluded, are included in other items in the resolution 
adopted on said date. 

By the 2d Section of said Act, the cost of widening said 
street is defined to be the value of the land taken, the 
damages to the improvements thereon, and all expenses 
whatever incident to the widening of said street. 

By the Act itself, the expense of removing the improve- 
ments is to be borne by the owners thereof, or the pur- 
chasers under a sale of the same; the parties making the 
deed are to prepare and tender the same to the Board. 

The expense of grading the street, is to be assessed 
upon the adjacent property, in the same manner as if 
the said street remained of its original width, and there is 
no fact presented, and nothing shown, from which it can 
be inferred that any litigation will arise, or that there are, 
or will be any damages from any change of grade. 

Your petitioners therefore make the objection, that nine 
per cent. and upwards of the entire cost of the proposed 
improvements for conjectured expenses that may never 
arise, and which are not shown to have any foundation in 
fact, or to be based upon any fact or principal, is greatly in 
excess of what should be allowed, and ought not to be as- 
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sessed upon the property which is by the Act compelled 
to bear the expense of widening said street. 

Only fixed and definite expenses can be allowed under 
said Act as a proper portion of the cost of widening said 
street, and the expense should be specifically set forth in 
the report, so that persons interested may know for what 
their land is taxed. 

4th. The assessment or appraisement of benefits 
against the aforesaid lot of land belonging to your peti- 
tioners, as shown by the said report, is unjust, relatively 
unequal to the amounts assessed to other lots, and dispro- 
portionate to the benefits which are stated in said report 
as accruing to other lots of land within the district desig- 
nated by said Act. 

(1) An inspection of said report shows that the lot 


above deseribed is assessed as more highly benefited by 


said improvement than other land in exactly the same 
relative location, whereas land in éxactly the same rela- 
tive location should be assessed at exactly the same 
benefit. 

(2) The land on the western side of Dupont street 
will be more benefited by said improvement than the land 
on the eastern side of said street 

This proposition was acted upon,by said Board in mak- 
ing its assessment, inasmuch as they have assessed the 
land along said street at a higher rate upon the western 
than upon the eastern side in each block, except in the 
block between Geary and Post streets. 

[In those blocks the Board has assessed the eastern side 
at a higher rate than it has the western side; that said 
assessment is disproportionate and unjust, and an injury 
is thereby wrought against your petitioners to the extent 
of $6,227.46, and the aforesaid lot of land is assessed at 
a higher rate for benefits than would accrue to said lot 
relatively to the benefits accruing to other lots in said 


district. 


Se ee be Aa Wade Seiliee Cts figs arte 


* 2’ 


We Ck San Se ewe YE ae 
. * -j ¥ 


oe, 


ye a Re ae Re Ee hoe 
7 <i oe 


ee ee 


~I 
te 
aN 


726 


242 


(3) The principle upon which said assessment has 
been made is that the relative benefits to the land within 
said district increases as the land lies further south from. 
Bush street, and that the rate of increase is greater as 
Market street is approached; but this principle has been 
violated in the assessment of the lot of your petitioners, 
there being lots of the same size further south assessed 
at a less value. | 

(4) The lot of your petitioners is assessed at $20,758, 
which is thirty per cent. too high relatively to other lots 
in the same district. 

(5) Your petitioners object to the increased assess- 
ment on their property by reason of its being a corner 
lot, and insist that there is no reason why a corner lot 
should be assessed more than an interior lot. 

Your petitioners therefore pray for an order on said 
Board of Dupont Street Commissioners, requiring it to 
file with this Court a true report of the proceedings of 
said Board, and all documents and data pertaining there- 
to, in the custody of said Board, and which were used by 
it in preparing said report, and that upon filing the same, 
this Court will make such further order in the premises 
as may be just. 


H. H. Hareur, 
Att'y for Petitioner.” 


And the minute of the Court made on that day: 

“ On reading and filing the petition of Theodore Meetz 
and B. Simon, herein, it is ordered that said petition be 
set down for hearing on the 3d day of November, 1876, 
at 2 o’clock Pp. M., or as soon thereafter as counsel can be 
heard at the Court room of this Court. And it is further 
ordered, that this order be indorsed nune pro tunc as of 
the 25th day of October, 1876. 

And, it appearing to the Court that the Board of Du- 
pont Street Commissioners having, in obedience to the 
order made herein, on the 20th of October, a. pb. 
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1876, on the petition of Thomas H. Blythe, filed with 
this Court its report of proceedings in the matter of 
widening Dupont street, and all such documents or data 
as may be pertinent thereto which are in its custody; it 
is ordered that said Commission and its attorney have 
leave to withdraw said report and documents from the 
Clerk, for inspection, upon leaving with said Clerk its, or 
his order therefor, until the further order of the Court. 
And now, on this day, this matter coming on regularly 
to be heard, the parties appearing in Court by their at- 
torneys, to wit, William M. Pierson, Esq., on the part of 
the Commissioners, and Messrs. Harrison, Hent, Tilden 
and Baker, on the part of the petitioners; whereupon, on 
motion, and by consent of the parties, it is ordered that 
the hearing in saidl matter be continued until Tuesday, 
October 31st, 1876, at 10 o’clock a. m.” 


Plaintiff next offered in evidence the minute order of 
the 3lst of October, 1876: 

“ In the matter of widening Dupont street. 

On motion of Mr. Pierson, attorney for the Commis- 
sioners, it is ordered the hearing in said matter be con- 
tinued until Friday, November 10th, 1876, at 10 o’clock 
ac 

Plaintiff next offered in evidence the minute order of 
Noyember 10th, 1876, which is as follows: 

“ In re Opening of Dupont street. On motion, and by 
consent, it is ordered that the hearing in said matter be 
and is hereby continued until Friday, the 17th inst., at 
10 o’clock A. M.”’ 


Plaintiff next offered in evidence the minute order of 
Friday, November 17th, 1876, which is as follows: 

“In the matter of the widening of Dupont street. 

On motion of Mr. Pierson, attorney for the Commis- 
sioners, counsel for objectors consenting, it is ordered 
that the hearing in the said matter be continued until 
Friday, 24th inst., at 10 o’clock a. m.” 
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Plaintiff next offered in evidence the minute order of 
November 24th: 

“In the matter of widening Dupont street. 

On this day this matter came on regularly to be heard, 
Mr. Pierson appearing on behalf of the Commissioners, 
and Messrs. Haight, Hent, Fifield, Dameron, and others, 
on the part of the objectors. Whereupon, in open Court, 
on motion of Mr. Hent, attorney for Wm. Sharp, one of 
the objectors herein, leave is given to withdraw the objec- 
tions of the said Sharp, which is done accordingly. 

“On motion of Mr. Fifield, and on reading the petition 
of George Dickson herein, it is ordered that said petition 
be set down for hearing on the 24th day of November, 1876, 
at 10 o’clock A. M., or as soon thereafter as counsel can 
be heard, at the Court room of said Court; and it is fur- 
ther ordered, that this order be entered nune pro tune: as 
of the 24th day of October, 1876. | 
“Qn motion of Mr. Dameron, and on reading the 
petition of L. Cariveaux herein, it is ordered that said 
petition be set down for hearing on the Ist day of De- 
cember, at 10 o’clock, A. M., or as soon as counsel can be 
heard, at the Court room of said Court; and it is further 
ordered, this order be entered nune pro tune as of Octo- 
ber 21st, 1876. 

“On motion of Mr. Pierson, attorney for the Commis- 
sioners, the attorneys for the objectors consenting, it is 
ordered that the hearing in said matter be continued 
until Friday, December Ist, 1876, at ten o’clock, a. mM.” 


Plaintiff next offered in evidence the minute order of 
the Court, December Ist, 1876, which is as follows: 

“In the matter of widening of Dupont street. 

On motion and by consent of all the parties, it is 
ordered that the hearing in this matter be continued 
until Friday, December 8th, 1876, at 10 o’elock, a. M. 
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Plaintiff stated that there was nothing done on the 
Sth—there was no order continuing this matter made 
on the 8th. 


Plaintiff then next offered in evidence the minute 
order of the Court, December 15th, 1876, which is as 
follows: 

‘In the matter of the widening of Dupont street. 

On motion and by consent, the hearing of this matter 
is continued until, and specially set for Monday, Decem- 
ber 18th, 1876, at 2 o’clock p. m.”’ 

Plaintiff next offered in evidence the minute order of 
the Court of December 18th, 1876, which is as follows: 

‘In the matter of widening of Dupont street. 

The petition of Catherine Fogarty filed herein on the 
24th day of October, 1876, coming on to be heard on this 
day; on motion of Wm. M. Pierson, Esq., attorney for 
the Board of Dupont Street Commissioners, T. F. Batch- 
elder, Esq., attorney for said Catherine Fogarty, con- 
senting thereto, it is ordered that the said petition be, 
and the same is hereby dismissed; and it appearing to 
the Court from the petition of Theodore Meetz and B., 
Simon that the report of said Commissioners should be 
modified, on motion of H. H. Haight, Esq., attorney for 
said petitioners, the Board of Dupont Street Commission- 
ers consenting thereto; it is ordered, that said report be 
and the same is hereby referred back to said Board of 
Dupont Street Commissioners; and that said Board be 
and it is hereby directed to alter and modify the same in 
the manner following, to-wit: In the volume of said re- 
port known as the “ Report benefits Widening Dupont 
Street,” at page &, bloek 97, at subdivision 2 in the col- 
umn headed “ Enhanced value or amount of benefits as- 
sessed,” there shall be stricken therefrom the figures 
‘“ £9() 758,” and in lieu thereof there shall be inserted the 
figures “ $15,758,” and on motion of Wm. M. Pierson, 
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Esq., attorney for said Board, H. H. Haight, Esq., attor- 
ney for said petitioners, assenting thereto, it is further 
ordered that, except as above granted, all and singular, 
each and every claim, objection and prayer in said peti- 
tion contained, be and the same are hereby overruled and 
denied. 

And it further appearing to the Court from the peti- 
tion of Wm. Sharp, that the report of said Commission- 
ers should be modified, on motion of R. W. Hent, Esq., 
attorney for said petitioner, the Board of Dupont Street 
Commissioners assenting thereto; it is ordered that the 
said report be, and the same is hereby referred back to 
said Board of Dupont Street Commissioners, and that 
said Board be, and it is hereby directed to alter and mod- 
ify the same in the manner following, to-wit: In the 
volume of said report known as the “Report Benefits 
Widening Dupont Street,” at page 11, in block 96, at 
subdivision 4, in the column headed “ Enhanced Value 
or Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures “ $2,288,” and in lieu thereof there 
shall be inserted the figures “ $2,038,” and on motion of 
Wm. M. Pierson, Esq., attorney for said Board, R. W. 
Hent, Esq., attorney for said petitioner, assenting there- 
to; it is further ordered, that except as above granted, all 
and singular, each and every claim, objection and prayer 
in said petition contained, be and the same are hereby 
overruled and denied. 

And it appearing to the Court from the petition of 
Geo. W. Osborn that the report of said Commissioners 
should be modified, on motion of T. B. Bishop, Esq., at- 
torney of said petitioner, the Board of Dupont Street 
Commissioners assenting thereto;. it is ordered that the 


said report be, and the same is hereby referred back to 
said Board of Dupont Street Commissioners, and that 
said Board be and it is hereby directed to altersand mod- 
ify the same in the manner following, to-wit: In the 
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volume of said report known as the “ Report Benefits 
Widening Dupont Street,” at page 12, at block- 96, at 
subdivision 9, in the column headed “ Enhanced Value 
or Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures “ $5,617,” and in lieu thereof 
there shall be inserted the figures “ $4,617:” also 
in same volume, at page 13, 1n block 96, at subdivision 
10, in the column headed “ Enhanced Value or Amount 
of Benefits Assessed,’ there shall be stricken there- 
from the figures “ $11,827,’ and in lieu thereof there 
shall be inserted the figures “ $7,827,” and on motion of 
W. M. Pierson, Esq., attorney for said Board, T. B. Bishop, 
Esq., attorney for said petitioner, assenting thereto; it is 
further ordered that, except as above granted, all and 
singular, each and every claim, objection and prayer in 
said petition contained, be and the same are hereby 
overruled and denied. 

And it appearing to the Court from the petition of 
Geo. Dickson that the report of said Commissioners 
should be modified, on motion of W. H. Fifield. Ksq., 
attorney for said petitioner, the Board of Dupont Street 
Commissioners assenting thereto; it is ordered that the 
said report be, and the same is hereby referred back to 
said Board of Dupont Street Commissioners, and that 
said Board be and is hereby directed to alter and modify 
the same in the manner following, to-wit: In the vol- 
ume of said report known as the “ Report of Damages 
Widening Dupont Street,” at page 24, in block 119, at 
subdivision one, in the column headed “ Cash Value of 
Lands Taken,” there shall be stricken therefrom the fig- 
ures “ $16,000,” and in lieu thereof shall be inserted the 
figures “ $20,000;” and on Motion of W. M. Pierson, Esq., 
attorney, W. H. Fifield, attorney for said petitioner, 
assenting thereto; it is further ordered that, except as 


above granted, all and singular, each and every claim, 
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objection and prayer in said petition contained, be and 
the same are hereby overruled and denied. 


And it appearing to the Court from the petition of 
Thomas H. Blythe that the report of said Commissioners 
should be modified, on motion of H. H. Haight, Esq., 
attorney for said petitioner, the Board of Dupont Street 
Commissioners assenting thereto; it is ordered that the 
said report be, and the same is hereby referred back to 
said Board of Dupont Street Commissioners, and that 
said Board be, and it is hereby directed to alter and 
modify the same in the manner following, to-wit: In 
the volume of said report known as the “ Report Benefits 
Widening Dupont Street,” at page 1, in block 98, at sub- 
division 1, in the column headed, “ Enhanced Value or 
Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures “ $48,240,” and in leu thereof there 
shall be inserted the figures “ $13,500;” also, in the same 
volume, page 1, in block 98, at subdivision 2, in the col- 
umn headed, “ Enhanced Value or Amount of Benefits 
Assessed,” there shall be stricken therefrom the figures 
‘“ $43.873,” and in lieu thereof there shall be inserted the 
figures ‘ $23,187;” also, in the same volume at page 2, 
in block 98, at subdivision 4, in the column headed, 
“Enhanced Value or Amounts of Benefits Assessed,” 
there shall be stricken therefrom the figures “ $2,424,” 
and in lieu thereof there shall be inserted the figures 
“ $2,264.” 

Also in same volume at page 2, in block 98, at 
subdivision 6, in the columm headed “ Enhaneéed 
Value or Amount of Benefits Assessed,” there shall 
be stricken therefrom the figures “ $522,” and in 
lieu thereof there shall be inserted the figures “ $602;” 
also in same volume at page 3, in block 98, at sub- 
division 7, in the column headed, “ Enhanced Value or 
Amount of Benefits Assessed,’ there shall be stricken 
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shall be insertéd the figures ‘‘ $100.” 

And on motion of W. M. Pierson, Esq., attorney for said 
Board, H. H. Haight, Esq., attorney for said petitioner 
assenting thereto; it is further ordered that except as 
above granted, all and singular, each and every claim, 
objection and prayer in said petition contained, be and 
the same are hereby overruled and denied. 

And it appearing to the Court, from the petition of P. 
Marsicano, that the report of said Commissioners should 
be modified, on motion of J. J. Roche, Esq., attorney for 
said petitioner, the Board of Dupont Street Commissioners 
assenting thereto; it is ordered that the said report be, 
and the same is hereby referred back to said Board of 
Dupont Street Commissioners, and that said Board be, 
and it is hereby directed, to alter and modify the same 
in manner following, to-wit: In the volume of said report, 
known as the “ Report Benefits Widening Dupont Street,” 
at page 47,in Block No. 120, at Subdivision 25, in the col- 
umn headed, “ Enhanced Value or Amount of Benefits 
Assessed,” there shall be stricken therefrom the figures 
‘“ $15.844.” and in lieu thereof, there shall be inserted 
the figures “ $11,844.” 

And on motion of W. M. Pierson, Esq., attorney for 
said Board, J. J. Roche, Esq., attorney for said petitioner 
assenting thereto; it is further ordered that except as 
above granted, all and singular, each and every claim, 
objection and prayer in said petition contained, be and 
the same are hereby overruled and denied. 

And it appearing to the Court from the petition of 
David Hunter, that the report of the Commissioners 
should be modified, on motion of H. J. Tilden, Esq., at- 
torney for said petitioner, the Board of Dupont Street 
Commissioners assenting thereto; it is ordered that the 
said report be, and the same is hereby referred back to 
the said Board of Dupont Street Commissioners, and that 
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ify the same in manner following, to-wit: in the volume of 
said report, known as the “ Report Benefits Widening 
Dupont Street,” at page 25, in Block 118, at Subdivision 
14, in the column headed, “ Enhanced Value or Amount 
of Benefits Assessed,” there shall be stricken therefrom 
the figures “‘ $16,349,” and in lieu thereof, there shall be 
inserted the figures “ $11,349.” Also in same volume, at 
page 26, in Block 118, at Subdivision 18, in the column 
headed, “ Enhaneed Value or Amount of Benefits As- 
sessed,” there shall be stricken therefrom the figures 
* $8,856,” and in lieu thereof, there shall be inserted the 
figures “‘ $5,856."" Also in the volume of said report, 
known as the “cash value of improvements taken or 
damaged,” at page 29, in Block 118, at Subdivision 14, 
in the column headed, “Cash value of improvements 
taken or damaged,” there shall be stricken  there- 
from the figures “$2,438,” and in lieu thereof, there 
shall be added the figures “$5,174,” and on motion W. M. 
Pierson, Esq., attorney of said Board, H. J. Tilden, Esq., 
attorney for said petitioner assenting thereto; it is fur- 
ther ordered that, except as above granted, all and singu- 
lar, each and every claim, objection and prayer in said 
petition contained, be and the same are hereby overruled 
and denied. 

And it appearing to the Court from the petition of 
James Phelan, that the report of said Commissioners 
should be modified, on motion of Ralph C. Harrison, 
Esq., attorney for said petitioner, the Board of Dupont 
Street Commissioners assenting thereto; it is ordered that 
the said report be, and the same is hereby referred back 
to said Board of Dupont Street Commissioners, and that 
said Board be, and it is hereby directed to alter and mod- 
ify the same in manner following, to-wit: In the volume 
of said report known as the “ Report Benefits Widening 
Dupont Street,” at page 55, in block 122, at subdivision 
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1, in the column headed “ Enhanced Value or Amount 
of Benefits Assessed,” there shall be stricken therefrom 
the figures “ $41,560,” and in lieu thereof there shall be 
inserted the figures “ $31,560;” also in the same volume, 
at page 13, in block 96, at subdivision 11, in the column 
headed “Enhanced Value or Amount of Benefits As- 
sessed,” there shall be stricken therefrom the figures 
‘€ $51,929.” and in lieu thereof there shall be inserted the 
figures “ 42,867;” also in the same volume at page 13, in 
block 96, at subdivision 12, in the column headed “ En- 
hanced Value or Amount of Benefits Assessed,” there 
shall be stricken therefrom the figures “ $4,938,” and in 
lieu thereof there shall be inserted the figures “ $4,000;” 
also in the volume of said report known as the “ Report 
Damages Widening Dupont Street,” at page 1, in block 
122, at subdivision 1, in the column headed “ Cash Value 
of Lands Taken,” there shall be stricken therefrom the 
figures “$15,000,” and in leu thereof there shall be 
inserted the figures “ $25,000.” And on motion of W. 
M. Pierson, Esq., attorney for said Board, R. C. Harri- 
son, Esq., attorney for said petitioner, assenting thereto; 
it is further ordered that, except as above granted, all and 
singular, each and every claim, objection and prayer in 
said petition contained, be and the same are hereby over- 
ruled and denied: and on motion of Wm. M. Pierson, 
Esq., attorney for said Board of Dupont Street Commis- 
sioners, the further hearing of this matter is continued 
until to-morrow, December 19th, 1876, at 10 o’clock a. m.” 


Plaintiff next offered in evidence the minutes of the 
Court of December, 19th, 1876, which are as follows: 

‘In the matter of the widening of Dupont street. 

[t appearing to the Court from the petition of L. Car- 
riveaux that the report of the Board of Commissioners 
herein should be modified, on motion of J. P. Dameron, 
Esq., attorney for said petitioner, the Board of Dupont 


Street Commissioners assenting thereto; 
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It is ordered that the said report be, and the same is 
hereby referred back to said Board of Dupont Street Com- 
missioners, and that said Board be, and it is hereby di- 
rected to alter and modify the same in manner fol- 
lowing, to wit: In the volume of said report known as 
the “ Report Benefits Widening Dupont Street,” at page 
49, in block No. 121, at subdivision 6, in the column 
headed “ Enhanced Value or Amount of Benefits As- 
sessed,” there shall be stricken therefrom the figures 
“$4 653,” and in lieu thereof there shall be inserted the 
figures “ $3,400;” and on motion of W. M. Pierson, Esq., 
attorney for said Board, J. P. Dameron, Esq., attorney for 
said petitioner, assenting thereto; it is further ordered 
that, except as above granted, all and singular, each and 
every claim, objection and prayer in said petition con- 
tained, be and the same are hereby overruled and de- 
nied. | 

On motion of Wm. M. Pierson, attorney for said Board 
of Dupont Street Commissioners, the further hearing of 
the matter is continued until Friday, December 22nd, 
1876, at 10 o’clock A. M. 


Plaintiff then offered in evidence the order of the 
Court of December 20th, 1876, which is as follows: 

“Tn the matter of the widening of Dupont street by 
the Board of Dupont Street Commissioners. 

In this matter, it appearing tothe Court, from the peti- 
tion of L. Cariveaux, that the report of the Commission- 
ers herein should be modified, on motion of J. P. Dam- 
eron, Esq., attorney for said petitioner, the Board of Du- 
pont Street Commissioners assenting thereto; it is ordered 
that the said report be and the same is hereby referred 
back to said Board of Dupont Street Commissioners, and 
that said Board be, and it is hereby directed to alter and 
modify the same in the manner following, to wit: In the 
volume of said report known as the “ Report Benefits 
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at subdivision 6,in the column headed “ Enhanced Value 
or Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures “ $4,653,” and in lieu thereof there 
shall be inserted the figures “ $3,400.” And on motion 
of Wm. M. Pierson, Esq., attorney for said Board, J. P. 
Dameron, Esq., attorney for said petitioner, assenting 
thereto; it is further ordered that, except as above 
granted, all and singular each and every claim, objection 
and prayer in said petition contained, be and the same 
are hereby overruled and denied. 


And on motion of Baker and Verdenal, attorneys for 
Maria Maurin, a petitioner herein, the Board of Dupont 
Street Commissioners assenting thereto; it is ordered that 
the said report be, and the same is hereby referred back 
to said Board of Dupont Street Commissioners, and that 
said Board be, and it is hereby directed to alter and 
modify the same in manner following, to wit: In the 
volume of said report known as “ Report Damages Wid- 
ening Dupont Street,” on page 16, block No. 119, at sub- 
division 20, under the heading of column “ Names of 
Owners, etc.,” there shall be inserted the name of “ Maria 
Maurin, Lessee,” and under the heading of column 
“ Description of Property,” there shall be inserted the 
words “‘ Leasehold, unexpired term of lease, dated Jan- 
uary Ist, 1876, for three years;”’ and under the heading 
of the column ‘Cash Value of Lands Taken,” there 
shall be inserted, opposite the entry, ‘“ Leasehold,” 
etc., the figures “ $250;” and the column of “ Total 
Amounts” shall be altered so as to show the correct 
total. And on motion of Wm. M. Pierson, Esq., attorney 
for said Board, Baker and Verdenal, attorneys for said 
petitioner, assenting thereto; it is further ordered that, 
except as above granted, all and singular, each and every 
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760 claim, objection and prayer in said petition contained, be 


and the same are hereby overruled and denied. 

The petition of Julia Aubonnett and N. Cousin, 
filed herein on the day of , 1876, coming on to 
be heard on this day, on motion of Wm. M. Pierson, Esq., 
attorney for the Board of Dupont Street Commissioners, 
Messrs. Baker and Mr. Verdenal appearing for Julia 
Aubonnett, and . appearing for N. 


Cousin, and consenting thereto; it is ordered that said 


petitions be and the same are hereby dismissed.” 


Plaintiff next read in evidence from the minutes of the 
said County Court, of the 20th of December, 1876, the 
following order, made on said day: 

“Whereas, by a certain Act of the Legislature of the 
State of California, entitled, “An Act to authorize the 
widening of Dupont street, in the City of San Francisco,” 
approved March 23d, 1876, it was provided that the width 
of the street known as Dupont street, in the City and 
County of San Francisco, should, subject to the provisions 
of said Act, be increased, so that the said street should be 
of the uniform width of seventy-four (74) feet, measuring 
westerly from the present easterly line thereof, from the 
northerly line of Market street to the southerly line of 
Filbert street, and that sufficient land should be, and the 
same was thereby dedicated and taken for an open and 
public street of said width, and when paid for, as pro- 
vided in said Act, the title thereto should vest in said city 
and county, for such purpose, forever, as the title of 
other public streets in said city and county then was 
vested. 

And whereas, it was further provided in said Act, that 
all the costs and expenses of every kind or character, for 
the widening of said street, should be assessed against the 
following described district in said city and county, that 
is to say: 
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First. Beginning at a point on the south line of Fil- 
bert ‘street, equidistant between Dupont and Kearny 
streets, and running thence southerly parallel with said 
easterly line of Dupont street to the northerly line of 
Market street; thence westerly on the northerly line of 
Market street to Dupont street; thence northerly on the 
easterly line of Dupont street to the southerly line of Fil- 
bert street; and thence easterly on the southerly line of 
Filbert street to the point of beginning, excepting such 
portions thereof as are dedicated and used for the purposes 


of streets, alleys or publie squares. 

Second. Beginning on the southerly line of Filbert 
street at a point equidistant between Stockton street and 
the westerly line of Dupont street as it will be established 
when said street is widened; running thence southerly 
parallel with said westerly line of Dupont street as so estab- 


lished to the northerly line of Market street; thence easterly 
on said line of Market street to the said westerly line of 
Dupont street; thence northerly on said westerly line of 
Dupont street to Filbert street; and thence westerly on 
Filbert street to the point of beginning, except such por- 
tions as are dedicated and used for the purposes of 
streets, alleys or public squares. Provided, how- 
ever, that in case the said streets should not be 
widened further north than Bush street, then the dis- 
trict aforesaid should be bounded on the north by the 
southerly line of Bush street, and on the south by the 
northerly line of Market street. 

And, whereas, it was in said Act further provided that 
the Board of Supervisors of the City and County of San 
Francisco were authorized, if in the judgment of said 
‘Board it should be expedient, that Dupont street be 
widened in accordance with and in the mode prescribed 
by said Act, to express such judgment by resolution or 
order in such form as said Board might deem advisable, 
within sixty (60) days after the passage of said Act, and 
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766 in the event that said Board of Supervisors within said 


period of sixty days after the passage of said Act should 
fail to pass an order or adopt a resolution declaring it 
expedient to widen Dupont street under the provisions of 
said Act, no further proceeding should be had or taken 
under said Act for any purpose whatever; but if said 
Board should pass such resolution, then all proceedings 
thereafter should be taken under the provision of said 
Act. And, whereas, it is further provided in said Act 
that at any time within thirty days after the last publi- 
cation of the notice specified in Section six (6) of said 
Act a majority in value according to the assessment roll 
for the then fiscal year of the property owners between 
Market and Bush streets might protest in writing against 
the widening of Dupont street between said streets, and 
if such written protest, signed by such majority. should 
be filed with the Board of Commissioners named in said 
Act within said period, all the lots of land and property 
between Market and Bush streets should be entirely ex- 
empt and excluded from the operation of said Act; and 
said Act further provided, that within the same period a 
majority in value according to said assessment roll of the 
property owners fronting on Dupont street, between Bush 
and Filbert streets, might petition in writing for the 
widening of Dupont street between said streets, and if 
such written petition signed by such majority should not 
be filed with said Board of Commissioners within said 
periods, all the lots of land and property between Bush 
and Filbert streets, should be entirely exempt and exclu- 
ded from the operation of said Act. 

And it appearing to the Court that on the 27th day of 
March. 1876, the Board of Supervisors of the City and 
County of San Francisco duly passed a certain resolu- 
tion, numbered 8561, new series, declaring it necessary 
and expedient that Dupont street should be widened in 
accordance with and in the mode prescribed by said Act. 


a 


: 


é 


am 
.* 
>», 
. » 
‘, 
S 
he 
7 


Fi, 


>, 


769 


710 


7/1 


257 

And it further appearing to the Court that on the Ist 
day of May, A. p. 1876, the said Board of Supervisors 
duly passed an order and resolution numbered 8693— 
new series—which order was duly approved on the 3d 
day of May, a. p. 1876, by A. J. Bryant, Mayor, and ex- 
officio President of said Board of Supervisors, wherein 
and whereby said Board declared it to be expedient that 
Dupont street, in‘the City and County of San Francisco, 
be widened under and in accordance with and to the 
extent and under the conditions prescribed in said Act. 

And it further appearing to the Court that on the 3d 
day of April, a. p. 1876, the Board of Dupont Street 
Commissioners provided for in said Act, consisting of A. 
J. Bryant, Mayor of the City and County of San Fran- 
cisco, George F. Maynard, Auditor of said City and 
County, and Wm. P. Humphreys, Surveyor of said City 
and County, met as the Board of Dupont Street Commis- 
sioners, and organized by electing A. J. Bryant, Mayor, 
President of said Board. 

And it appearing to the Court that on the 11th day of 
April, a. p. 1876, and on the 3d day of May, 1876, the 
said Board duly caused to be published the notice re- 
quired and for the period required by section six of 
said Act. 

And it further appearing to the Court that at no time 
did a majority or any of the property owners fronting on 
Dupont street, between Market and Bush streets, protest 
against the widening of Dupont street, between said 
streets, nor did a majority or any of the property owners 
fronting on Dupont street, between Bush and Filbert 
streets, at any time petition for the widening of said Du- 
pont street, between said Bush and Filbert streets. 

And whereas, the said above described district between 
Bush and Market streets was declared by said Act to be 
benefited by the widening of said Dupont street, and in 
truth would be and is benefited thereby; and it further 
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ization of said Board, the said Board under and by virtue 
of the powers in it vested by said Act, proceeded to and 
did duly adopt certain surveys, maps, plans, diagrams 
and block books, now on file in this Court, and did ascer- 
tain and determine and separately state and set down in 
a written report a description of the several lots and sub- 


divisions included in the land taken for the widening of 


said Dupont street, between Bush and Market streets, 
arid the damage done to the property along the line of the 
said street, and the actual cash value of the buildings in- 
cluded in the land taken for said widening, and the dam- 
ages for improvements taken and injured by said widen- 
ing, as required by said Act, which written report was 
signed by each and all the members of said Board, under 
the official seal of said Board, and is designated as “ Re- 
port Damages Widening Dupont Street,” and was on the 
27th day of October, a. p. 1876, duly filed in this Court, 
and the same is hereby referred to and made a part of 
this order. 

And it further appearing to the Court that said Board 
did also ascertain and set down in a written report, a de- 
scription of the several subdivisions or lots of land in- 
cluded in the district aforesaid, betweer Bush and Mar- 
ket streets, and opposite to such description did set against 
each lot or subdivision the sum or amount in which, ac- 
cording to the judgment of said Board, the said lot had 
been benefited by reason of the widening of said street 
relatively to the benefits accruing to other lots of land 
within said district, which written report was signed by 
the members of said Board, under the official seal of said 
Board, and is designated as “ Report Benefits Widening 
Dupont Street,” and wason the 27th day of October, a. p. 
1876, duly filed in this Court, and the same is hereby re- 
ferred to and made a part of this order. 

And it appearing to the Court that said Board did also 
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attach to said report two general maps, plans and dia- 
grams showing the property taken and assessed for said 
improvement in lots and subdivisions, one block book, 
one book of description and appraisement of improve- 
ments, one book of maps, of land buildings, and the rec- 
ord book of said Board of Commissioners showing their 
official proceedings, all of which were duly filed in this 
Court on the day last aforesaid. 

And it appearing to the Court that the gross amount of 
damages for the widening of said street between Bush and 
Market streets is “$914,991,” and the amount allowed by 
said Board for attorney’s fees, salary of Secretary, ex- 
penses of experts, and all other amounts, as appears in 
said report, including such contingent expenses as may 
be necessarily incurred in closingthe labors of said Board 
are fair, reasonable and just. 

And it further appearing to the Court that the gross 
amount of benefits assessed against the property de- 
scribed in said Report of Benefits is “ $796,837.” 

And it further appearing to the Court that said report 
sets forth and contains all the matters required by said 
Act. 

And it further appearing to the Court that the said 
Board duly completed said report on the 23d day of Sep- 
tember, A. p. 1876, and as soon as the same was completed, 
left the same at the office of said Board daily, during or- 
dinary business hours, for thirty (30) days, to-wit: from 
the 23d day of September, a. p. 1876, upto and including 
the 27th day of October, 1876, for the free inspection 
of all parties interested, and notice that the same was so 
open for inspection for such time and at such place, was 
duly published by said Board daily for twenty (20) days, 
in two daily newspapers, printed and published in said 
city and county, to-wit: from the 23d day of September, 
A. D. 1876, to the 17th day of October, a. p. 1876, both in- 
clusive, as required by said Act. 


780 


260 


And it further appearing to the Court that certain ob- 
jections to the confirmation of said report were filed in the 
Court by certain of the parties interested, each and all of 
which petitions and objections have heretofore been with- 
drawn, dismissed, or disposed of by orders of this Court, 
and that all the orders of this Court heretofore made, di- 
recting said Board to modify said report, have been duly 
and fully complied with and obeyed by said Board, and 
that no objections now appear against the confirmation of 
said report. 

And it further appearing to the Court that all the pro- 
ceedings taken by said Board have been duly and legally 
taken, and that each and all of the acts, matters and 
things provided by said Act to be done and performed 
by said Board in the premises, have, on the part of said 
Board, been duly and regularly done and performed in 
the form, at the times, and inthe manner prescribed by 
said Act, and said Board having this day brought the 
said report, as so modified, into this Court, and duly filed 
a petition in this Court praying that said report, as so 
modified by this Court, be confirmed and approved. 

Now, therefore, after hearing all the proofs in the said 
matter and on motion of Wm. Pierson, Esq., attorney for 
said Board of Dupont Street Commissioners, and no one 
objecting thereto, and after full consideration thereof ; it 
is ordered, adjudged and decreed that the said report of 
the said Board of Dupont Street Commissioners, in the 
matter of the widening of Dupont street, filed in this. 
Court on the 27th day of October, a. p. 1876, as modified 
by said Board under the orders of this Court heretofore 
made herein, and as the same now exists on file herein, 
be and the same is hereby fully and in all respects ap- 
proved and confirmed. 

And it is further ordered, adjudged and decreed, that 
the lands described in the volume of said report, entitled 
“Report Damages Widening Dupont Street” be, and the 
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same are hereby taken and dedicated for an open and 
public street, and for the widening of said Dupont street, 
between Bush and Market streets, and that the title there- 
to, and every part thereof, as particularly described in 
said volume of said report, is vested in the City and 
County of Francisco for the purpose of said street for- 
ever, upon the payment in the manner prescribed by said 
Act, to the owners of each piece or parcel of such land, 
and to the owners of the improvements thereon, or upon 
the deposit or tender as prescribed by said Act, of the 
amounts fixed and determined in and by said volume of 
said report. 

And it is further ordered, adjudged and decreed, that 
upon the payment of each, or either of said sums so fixed 
in said report, or upon the tender or deposit of such sum 
or sums, in the manner prescribed by said Act, then each 
of said owners of each of said pieces of land so described 
in said report, and each of the owners of the improve- 
ments thereon, and each lessee, or claimant or other per- 
son having or claiming an interest therein, shall execute 
and deliver perfect deeds of conveyance of the perfect 
title to said lands or improvements, or make proper acquit- 
tances from those entitled to compensation other than 
for damages to lands or improvements, and to do and 
perform every other act necessary to place the title and 
possession of each of said parcels of land in the City and 
County of San Francisco. 

And it is further ordered, adjudged and decreed, 
that upon the payment or tender, or deposit in the 
manner prescribed by said Act, of the several sums, 
or either of such sums set opposite any of the pieces 
of land described in said volume of said report : 
“Report Damages Widening Dupont Street,” then an 
execution may immediately issue to the Sheriff of the 
City and County of San Francisco, commanding him to 
put said Board in possession of said lot so paid for, or for 
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which the money is so deposited or tendered for said City 
and County of San Francisco. 

And it is further ordered, adjudged and decreed, that 
judgment be, and is hereby entered against each and 
every of the lots of land particularly described in said 
volume of said report, entitled “ Report Damages Widen- 
ing Dupont Street” in favor of said City and County of 
San Francisco, condemning and adjudging the title 
thereto, henceforth to be in said City and County, for 
the use of said City and County forever, and that the 
value of said land, and the improvements thereon is 
hereby adjudged and decreed to be the several amounts 
fixed and stated in and by said volume of said report, 
and which are set opposite to the description of said 
several parcels and improvements in said report, which 
said report is hereby referred to and made a part of this 
order for a more detailed and particular description. 

Order made in open Court, December 20, 1876, Sel- 
den S. Wright, County Judge of the City and County of 
San Francisco. 

Plaintiff also read in evidence from said minutes of 
December 20th, 1876, the following order made on said 
day: 

“And now on motion of Wm. M. Pierson, Esq., at- 
torney for said Board of Dupont Street Commissioners, 
and it appearing to the Court that all the petitions here- 
tofore filed against the confirmation of said report had 
been dismissed or otherwise disposed of, and no opposi- 
tion being made to granting of said motion. It is or- 
dered that the order made on Tuesday, December 19th, 
1876, continuing the hearing of this matter until Friday, 
December 22nd, 1876, at 2 o’clock p. m., be vacated and 
set aside.” 

Plaintiff next offered in evidence the petitions 
referred to in the orders. It was agreed that all of said 
petitions being substantially the same mutatis mutandis, 
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he should read one of said petitions, and the others 
should be considered as read, in pursuance of which 
agreement, plaintiff read the petition of Thomas H. 
Blythe, in the matter of the widening of Dupont street, 
filed October 20th, 1876, and which is as follows: 

“In the matter of the widening of Dupont street. 

To the Honorable the County Court of the City and 
County of San Francisco. 

The petition of Thomas H. Blythe, respectfully shows 
that at the last session of the Legislature of this State, 
an Act was passed, entitled “An Act to authorize the 
widening of Dupont street in the City and County of San 
Francisco,” which said Act was approved March 23d, 
1876, and took effect immediately. That by the 8th 
Section of said Act it is provided that any person 
interested in any piece or parcel of land situ- 
ated within the district defined and described in Section 
3 of said Act, or in any of the lands taken for said street, 
or in any improvements damaged by the opening of said 
street, feeling himself aggrieved by the action or deter- 
mination of the Board of Dupont Street Commissioners 
provided for by said Act, as shown in the report provided 
for in Section seven of said Act, may, at any time within 
30 days after the completion of said report, and the pub- 
lication of a notice that the same is open for inspection, 
apply by petition to the County Court of the City and 
County of San Francisco, setting forth his interest in the 
proceedings had before said Board, and his objections 
thereto, for an order on said Board requiring it to file 
with said Court the report of said Board, and such other 
documents or data as may be pertinent thereto, in the 
custody of said Board, and used by it in preparing said 
report; that your petitioner is the owner of the following 
described lots of land, situated and included within the 
district designated in Section three of said Act as the 
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the cost of making the same is to be assessed, viz.: 

[Reading of description excused by Court.] 

That said Board of Dupont Street Commissioners 
have completed the report provided for by Section 7 of 
said Act, and have caused notice to be published, as pro- 
vided in said section; that the same is open for inspec- 
tion; that the first publication of said notice was made 
on the 23d day of September, a. pv. 1876, and that 30 
days have not expired since the completion of said re- 
port; that in said report said Board have set down a 
description of each of the aforesaid subdivisions or lots 
of land included in the district designated in Section 3 
of said Act, and have set against each of said lots or 
subdivisions the name of your petitioner as the owner or 
claimant thereof. That opposite to the description 
thereof, and against the respective lots or subdivisions 
above described, said Board have set the following sums 
or amounts, as the sum or amount in which, according 
to the judgment of the Board, the said lots would be 
respectively benefited, by reason of the widening of said 
street, relatively to the benefits accruing to other lots of 
land within said designated district, viz.: opposite the 
first of lots, the sum of $48,240; opposite the second of 
said lots, the sum of $43,873; opposite the third of said 
lots, the sum of $2,424; opposite the fourth of said lots, 
the sum of $522; opposite the fifth of said lots, the sum 
of $2,249. 

That in said report said Board has stated and set down 
the description of the lots and subdivisions of land 
above deseribed, and which is included in the land taken 
for the widening of said ‘Dupont street, and has stated 
the sum of $97,308 as the damage done to the improve- 
ments thereon. All of said valuations have been made 
by said Board on the basis of gold coin. 

Your petitioner further shows and states as his objec- 
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not be approved or confirmed by this Court: 

ist. The Board of Supervisors of the City and ee 
of San Francisco have never, by resolution or order, 
expressed in any form that it was their judgment that it 
would be expedient that Dupont street be widened in ac- 
cordance with and in the mode prescribed by said Act, 
and have never passed any resolution or orders expressing 
their judgment upon the subject of widening Dupont 
street, as authorized by Section 21 of said Act. 

2d. The said Board of Dupont Street Commissioners 
have never published the notice provided for by Section 
6 of said Act. The only notice published by said Com- 
missioners was before the resolution referred to in in the 
21st section of said Act had been passed by the Board 
of Supervisors and the resolution adopted by said Board 
of Commissioners, April 14th, 1876, under which the 
Secretary of said Board subsequently caused a notice to 
be published in the Daily Alta California and the Daily 
Evening Bulletin, did not specify any papers in which 
the said notice should be published, nor did said Com- 
missioners give to said Secretary any authority to pub- 
lish said notice in said papers; the publication by him in 
said papers was without authority and insufficient to 
comply with the requirements of said Act. 

3d. The said report shows that the value of the land 
taken and the damages to improvements thereon or 
adjacent thereto, and injured thereby, and all other ex- 
penses whatsoever incidental to the taking and widening 
of said street is as follows, viz.: 
ee Pee $639,913 


Damages to improvements.................. 126,501 
Actual and contingent expenses of Commis- 
I i Ea aa wise eee 131,691 


$898,105 
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That said Board at its meeting on the 23d day of Sep- 
tember, A. p. 1876, adopted as the report of actual ex- 
penses incurred, and estimated expenses, actual and 
contingent, to be incurred in the matter of widening 
Dupont street, from Bush to Market street, viz.: Various 
items amounting in the aggregate to the sum of $131,- 
691; that one of the items as specified therein, and 
forming a part of said estimated amount of $131,691, is 
the following, viz.: Estimated incidental expenses to 
accrue up to and until the close of the duties of 
the Board, advertising, removing improvements, ex- 
penses of any litigation that arise, drawing deeds, 
damages, if any, from change of grade, and any other 
item of damage and expense that may be incurred and 
not set forth in the report, $98,935.71, the valuations of 
benefits to the lands within the district was adopted by 
the Board before this estimate of expense had been 
agreed upon, viz.: On September 16th, 1876, and this 
item is evidently a (forced balance) adopted for the pur- 
pose of making the (costs) equal the benefits; said item of 
estimated expenses is grossly disproportionate to any pos- 
sible expense that may be incurred under the provisions 
of the Act, and is illegally included in said report, and is 
without authority therefor in said Act. All the expenses 
that may accrue, or be legally incurred, are included 
in other items in the resolution adopted on said date. 

By the second section of said Act, the cost of widening 
said street is defined to be “ The value of the land taken, 
the damages to improvements thereon, and all expenses 
whatever incident to the widening of said street.” 

By the Act itself, the expenses of removing the im- 
provements is to be borne by the owners thereof, or the 
purchasers under a sale of the same; the parties making 
the deeds are to prepare and tender the same to the Board, 
the expense of grading the street is to be assessed upon 
the adjacent property in the same manner, as if the said 
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presented, and nothing shown from which it can be in- 
ferred that any litigation will arise, or that there are or 
will be any damage from any change of grades. 

Your petitioner, therefore, makes the objection that 9 
per cent. and upwards of the entire cost of the proposed 
improvements, for conjectured expenses that may never 
arise, and which are not shown to have any foundation 
in fact, or to be based upon any principle, is greatly in 
excess of what should be allowed, and ought not to be as- 
sessed upon the property which is by the Act compelled 
to bear the expense of widening said street. 

Only fixed and definite expenses can be allowed under 
said Act as a proper portion of the “cost of widening 
said street,” and such expenses should be specifically set 
forth in the report, so that persons interested may know 
for what purpose their land is taxed. : 

The assessment or appraisement of benefits against the 
aforesaid lots of land belonging to your petitioner as 
shown by the said report is unjust, relatively unequal in 
the amounts assessed to other lots, and disproportionate 
to the benefits which are stated in said report, as accru- 
ing to other lots of land within the district designated by 
said Act; the said lot just above described and which is 
assessed $48,240 for said improvements, as the estimated 
benefits accruing thereto, is not only not benefited in the 
least degree, but is absolutely injured by the widening of 
Dupont street, inasmuch as the current of travel is di- 
verted from Market street, and the Market street front is 
thereby rendered less desirable for stores and retail bus- 
ness. 

Petitioner further avers that as to the parcel of land 
secondly above deseribed, the amount assessed thereon is 
excessive, unequal and unreasonable; that no such bene- 
fit could possibly accrue thereto. 

That if said lot were benefited at all by the widening of 
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Dupont street, the benefit could not exceed $5,000; and the 
amounts assessed upon the remainder of said lots are also 
excessive and unequal; that said Commissioners have not 


also assessed the property on the west line of said street upon 


any principles of fairness or justice, but have assessed 
much less amounts for benefits than they should have 
done, and have made extravagant allowances for all prop- 
erty taken for the widening of said street. 

Petitioner further alleges that said act of the Legisla- 
ture is unconstitutional and void. 

Wherefore your petitioner prays foran order requiring 
said Board of Dupont Street Commissioners to file with 
this Court the report of said Board, and all documents 
and data pertinent thereto, in the custody of said Board, 
and which were used by it in preparing said report. 

Tos. H. Brytue. 
H. H. Harent, 


Attorney for Petitioner.” 


Upon each petition of the several petitioners who in- 
terposed objections to the confirmation of the report of 
the said Board of Dupont Street Commissioners, an 
order was made and signed by the Judge, which, mutatis 
mutandis as to each petition was in the words and fig- 
ures following, to-wit: 


“In the County Court of the City and County of San Fran- 
cisco, State of California: 


In the matter of widening Dupont street, by the Board 
of Dupont Street Commissioners : 


Thomas H. Blythe, having on the 20th of October, a. 
p. 1876, filed his petition in this Court in the above enti- 
tled proceeding, saying that he is interested in certain 
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pieces or parcels of land taken by said widening of Du- 
pont street, and damaged by the same, and that he feels 
himself aggrieved by the action of said Board of Dupont 
Street Commissioners, setting forth the character and ex- 
tent of such grievance and his interest in such proceed- 
ing, and praying for an order on said Board requiring it 
to file with said Court its said report and such other doc- 
uments or data as may be pertinent thereto, in the cus- 
tody of said Board, or used by it in the preparing of said 
report, which petition was filed within 30 days of the 
completion of said report, and a copy thereof duly 
served on a member of said Board, and this Court hav- 
ing on the 20th day of October, 1876, made an order set- 
ting said petition for hearing on Friday, the 27th of Oc- 
tober, 1876, and it having been stipulated by and between 
said petitioner and said Board of Dupont Street Com- 
missioners that all and every, the allegations and matters 
in said petition contained, should be taken to be gener- 
ally and specifically denied and traversed by said Board 
of Dupont Street Commissioners, and said hearing hav- 
ing been duly and regularly continued from day to day 
until this day. 

Now, on this 19th day of December, a. pb. 1876, in 
pursuance of said order of the 27th of October, a. b. 
1876, the said petition coming on to be heard in open 
Court, the said petitioner appearing by his attorney, H. 
H. Haight, Esq., and the said Board of Dupont Street 
Jommissioners appearing by Wm. M. Pierson, Esq., 
the attorney of said Board, and the members of said 
Board being present in person, it appearing that the 
said application was properly before the Court, this 


‘ Court proceeded to the hearing of the allegations of said 


petition of said Thomas H. Blythe, and it appearing that 
the said Board of Dupont Street Commissioners on, to 
wit, the 22d day of October, a. pv. 1876, did duly pre- 
sent and file with this Court its said report and all other 
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documents or data pertaining thereto, and it further ap- 
pearing that the said report, as soon as the same was 
completed, was left at the office of the Board of Dupont 
Street Commissioners daily, during ordinary business 
hours, for thirty days, for the free inspection of all par- 
ties interested therein, and notice that the same was open 
for inspection at such time and such place was duly pub- 
lished by said Board daily for twenty days in two daily 
newspapers printed and published in said City and 
County, as required by law, and this Court having heard 
said petition and report, and heard and considered the 
said application and the arguments of counsel thereon, 
and it appearing to the Court therefrom that the said re- 
port ought to be modified in the particulars hereinafter 
specified, on motion of H. H. Haight, Esq., attorney for 
said petitioner, the Board of Dupont Street Commission- 
ers assenting thereto; it is ordered, and this Court by 
virtue of the power and authority in it vested, doth order 
and direct, that said report be and the same is hereby re- 
ferred back to the said Board of Dupont Street Commis- 
sioners, and that said Board be and it is hereby directed 
to alter and modify the same in the manner following, 
Viz : , 

In the volume of said report known as the “ Report 
Benefits Widening Dupont Street,” at page 1, in Block 
98, at subdivision 1, in the column headed “ Enhanced 
Value or Amount of Benefits Assessed,” there shall be , 
stricken therefrom the figures $48,240, and in lieu thereof 
there shall be inserted the figures $13,500. 

Also, in the same volume, page 1, Block 98, at subdi- 
vision 2 in the column headed “Enhanced Value or 
Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures $43,873, and in lieu thereof there 
shall be inserted the figures $23,187. 

Also, in the same volume, at page 2, in Block 98, at sub- 
‘division 4,in the column headed “ Enhanced Value, or 
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Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures $2,424, and in lieu thereof there 
shall be inserted the figures $2,264. 

Also, in the same volume, at page 2, in Block 98, sub- 
division 6, in the column headed “ Enhanced Value, or 
Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures $522, and in lieu thereof there shall 
be inserted the figures $602. 

Also, inthe same volume, at page 3, in Block No. 98, at 
subdivision 7, in the column headed “ Enhanced Value, 
or Amount of Benefits Assessed,” there shall be stricken 
therefrom the figures $2,249, and in lieu thereof there 
shall be inserted the figures $100. 

And, on motion of W. M. Pierson, Esq., attorney for 
said Board, H. H. Haight, attorney for said petitioner, as- 
senting thereto; it is further ordered that, except as above 
granted, all and singular each and every claim, objection 
and prayer, in said petition contained, be and the same 
are hereby overruled and denied. 

Order made in open Court, December, 18th, 1876. 

SeL_pEN S. WRIGHT, 
County Judge of the City and County 
of San Francisco.” 

But, as all of said orders, mutatis matandis, are the 
same, insertion thereof herein is hereby waived, with a 
right to either party, upon any hearing or argument of 
this case in the Superior or Supreme Court, to read or 
refer to said orders, and that the Court shall consider the 
same, with the like force and effect as if the same were 
incorporated herein at large. All of said ‘orders bear 
date, and were made and filed on December 18th, 1876, 
save and except in the cases of L. Carriveaux, which was 
made and filed December 19th, 1876, and Maria Maurin, 
which was made and filed December 20th, 1876. 


Plaintiff next offered in evidence the Block Book filed 
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in the County Court, Ociober 27, 1876, and also the Map 
Book filed in the County Court, October 22, 1876. 

The defendant duly objected, separately, to each and 
every of the foregoing minutes, orders, petitions, and 
block book and map book, on the ground that they were 
each and all incompetent, irrelevant and immaterial. 

Whereupon the Court overruled, separately and dis- 
tinctly, each and every of said objections. 

The defendant duly excepted to each separate ruling of 
the Court. 

Exception No. 35. 

Whereupon said minutes, orders, petitions, block book 
and map book, etc., were duly read in evidence. 


James P. Dameron, being duly sworn and examined as 
a witness on the part of plaintiff, testified as follows: 

I appeared for Mr. Carriveaux, and had charge of his 
objections in. the County Court. 

Question. Who did you make the arrangement with? 

Defendant objected on the ground that the same was 
incompetent, irrelevant and immaterial. 

The Court overruled the objection, and defendant duly 
excepted. 

Exception No. 36. 

Question. Was Mr. Carriveaux’s objection arranged? 

Answer. Yes, sir. 

Question. Who did you arrange it with? 

Answer. Mr. Pierson and Mr. Tibbey. 

Question. What was the arrangement? 

Answer. _It was one of the last, and we were opposed 
to paying the levy on the street. I told him that his as- 
sessment must be reduced. At last we agreed they should 
reduce it $1,000 and pay my fees, to withdraw his objections. 
They paid me $500 attorney fee. Mr. Tibbey paid me. 
There was some difficulty about paying, and I held back. 


I thought they didn’t wish to pay, and I held back until 


I got my money. 
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CROSS-EX AMINATION. 


The matter came up regularly in Court and was con- 
tinued from time to time. At last we consented and went 
in, and on motion of Mr. Pierson, by my approval, it 
was passed by the Court. 

Question. Was there any concealment about the mat- 
ter ? 

Answer. Nothing said by both parties. Only we went 
in and made our statement; we agreed to it. 


Joun J. Rocue, being duly sworn on behalf of plain- 
tiff, testified as follows: 

I was the attorney for Mr. Marsicano in the County 
Court. 

Question. Was there ever any hearing on your ob- 
jection ? 

Defendant objected on the ground it was incompetent, 
irrelevant and immaterial. 

The Court overruled the objection and defendant duly 
excepted. 

txception No. 37. 

Answer. My recollection is that the arrangement was 
had with Mr. Pierson We were to have certain reduc- 
tion from the amount of benefits or the amount of dam- 
ages—I am not sure which; at all events, there was a re- 
duction that inured to our benefit; the same deduction 
that appears in that report; $4,000 was the amount, I 
think. Mr. Marsicano paid my fee. I received no 
money from the others. 


CHARLES H. Reyno.ps, being duly sworn on the part 
of the plaintiff, testifies as follows: 

I was one of the experts on the value of the Dupont 
street land taken. 

Question. Do you recollect of any arrangement for a 
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820 cale of what was called the Griffin lot on the street 
there?» 

Defendant objected on the ground that the same was 
incompetent, irrelevant and immaterial. 

The Court overruled the objection and defendant then 
and there duly excepted. 

Exception No. 38. 

Answer. Yes, sir. This lot was situated on the north- 
west corner of Dupont and O’Farrell. It was 36 6-12 by 
80 feet. I negotiated the purchase of the lot from Griffin; 
it was made July 22d, 1876. I received the order to pur- 
chase from Mr. Richd. Ivers; he was also an expert. | 
received the commissions on the sale when the transac- 
tion was consummated. The amount of the purchase 
money was $75,000; the commission one and one quarter 
per cent. I made the deposit myself and furnished the 
money at first. I supposed the purchase was for Mr. C. 
B. Land. The deed passed, I think, to Robert Watt and 
Francis Berton of the French Bank, one or the other of 
those gentlemen. 
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CROSS-EXAMINATION., 


| The commission charged was less than the usual rate 
$22 _the usual rate was two and a half per cent.—we com- 
promised by their paying 14 per cent. 

There was nothing whatever peculiar about this trans- 
action. I had the property for sale before that for Mr. 
Griffin—as much as six months before, and before my 
connection with the Dupont street matter. 

My connection with that sale had nothing to do with 
my action as expert—the appraisement of property on 
Dupont street was made before the sale was made of this 
piece of property. There was nothing secret—nothing 
to conceal about it—it was a transaction in the usual 
course of my business. Am in the real estate business, 
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and have been some sixteen or eighteen years in this 
city. 

JosEPpH WELLSFORD, being duly sworn on behalf of 
plaintiff, testifies as follows: 

I am chief mail clerk of the “ Examiner,” and have 
been about twelve years. I have the files of that paper 
here, for the month of May, 1876, and for the whole 
year. 

[ find the second Resolution 8,693 in the “ Examiner ” 
for April 18th—new series—it is there on the 19th, 21st 
and 22d. For the 20th, it is in the supplement. The 
supplement is enclosed in the paper, and marked supple- 
ment to the Daily Examiner, page 5. 

Plaintiff offered in evidence Resolution No. 8,651, 
passed May Ist, and approved by the Mayor May 3d, 
1876, as follows: 

“ Resolution No. (New Series. ) 

Resolved, that in the judgment of this Board, it is 
hereby declared to be expedient that Dupont street, in 
the City and County of San Francisco, be widened under 
and in accordance with, and to the extent and under the 
conditions prescribed in an Act of the Legislature of the 
State of California, entitled “ An Act to authorize the 
widening of Dupont Street in the City of San Francisco,” 
approved March 23d, 1876. 

And the Clerk is hereby directed to advertise this res- 
olution as required by law. 

In Board of Supervisors, San Francisco, April 17th, 
1876, passed for printing by the following vote: 

Ayes—Supervisors Bryan, Wise, Shine, Eaton, Hayes, 
Strother, Boyce, Roberts, Gibbs and’ McDonald. 

Excused from voting—Supervisor Edwards. Absent 
—Supervisor Drucker. 

Joun A. Russe tt, 
Clerk.” 
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826 CROSS-EXAMINATION. 


There was one issue of this supplement issued with 
each number of the paper on that date. 

Q. Be good enough to state to the Court how many 
issues of this supplement were issued on that date ? 

A. One for each number of the paper issued. 

Q. What was done with these supplements ? 

A. Circulated with the papers. 

Q. Enclosed in the papers ? 

A. They were given to the carriers to fold. | 

Q. Distributed in the same way, and at the same 

827 time with the paper itself? 3 

A. They were circulated with the paper, distributed 
in the same way and at the same time as the paper it- 
self, and goes to every subscriber who takes the paper. 
There is contained in this supplement, besides this par- 
ticular resolution, resolutions of the Board, Sheriff’s sales 
and legal notices; the balance of the supplement is taken 
up with other official notices. It is only printed on one 
side; one side is blank—it has been published this way 
a long time, ever since we had any pressure of the city 
printing. Don’t recollect how long—know we published 
it in 1872. The supplement is published only when we 

828 have a pressure of business. When we get a quantity of 
advertising to be put in the paper we issue a supplement. 
At the time inquired of, this newspaper was doing the 
city printing and was called the official paper of the 
city. 

The first column is “ Daily Examiner,” in type of the 
usual head of the paper; the date is Thursday, April 
20th; the top of the supplement is headed “Supplement 
to the Daily Examiner, page 5.” 


Question. Mr. Wellsford, can you state to the Court 
if that has been the usage of newspapers published in 
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this City and County with reference to the publication of 
supplements ? 

Plaintiff objects to that as incompetent. 

The Court sustained the objection and defendant duly 
excepted. 

Exception No. 384. 

The Court. I should be inclined to rule that out, un- 
less you confine it to the custom of this newspaper. 3 

Defendant’s Counsel. We don’t ask in regard to this 
newspaper, but the custom of newspapers. We propose 
to prove the general custom of newspapers. 


RE-DIRECT EXAMINATION. 


[ had something to do with the issuing of the paper. 
Have folded some, but not all. Saw nearly all of them 
folded, but not all. One was counted out to each paper. 
I can’t tell whether the carriers delivered anything more 
than the paper or not, or whether they delivered the 
paper or not. It was not published on Sundays—it was 
only an occasional thing that a supplement was pub- 
lished. 

Question by Defendant’s Counsel. Can you state in a 
few words how many pages the Examiner was composed 
of that day . 

Answer. Five. 

Question. Was that one of the pages of the Examiner 
on that day ? . 

Answer. Yes, sir. 

To each of these two questions, plaintiff at the time 
they. were propounded, objected on the ground that each 
was incompetent—that the paper spoke for itself, and 
that the paper should be in evidence. 

The Court sustained the objections, ordered the answers 
thereto to be stricken out, and allowed the paper in 
evidence, stating that the files were admitted in evidence, 
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832 to show how many pages the Examiner consisted of on 


that day.” 
The defendant duly excepted. 
Exception No. 39. 


The insertion of said paper and supplement in this 
statement is hereby waived, with the understanding that 
upon any argument or hearing of this case in the Supe- 
rior or Supreme Courts, either party may refer to or read 
said paper and supplement, and the Court shall consider 
the same as if incorporated herein. 

[ find a notice about Dupont street, of which a copy is 


833 set out in the evidence of Henry J. Kelly, hereinafter 
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stated in the paper of April 12th, in the body of the 
paper. That is the first notice. Also on the 13th and 
14th, and on the 15th. There was none issued on the 
16th, it being Sunday. I find it on the 17th and on the 
18th; it is in the supplement, page 6—it is not in the 
body of the paper on that day. On the 19th it is in the 
body of the paper, also on the 20th, 21st, and onthe 22d, 
Saturday. It is also in the body of the paper on the 
24th—it was in the body of the paper every day, ex- 
cept the 18th; it was then in the supplement. 


RE-CROSS EXAMINATION, 


The supplement in which the publication occurs in 
this connection is the same as the other supplement, only 
it is page 6, instead of page 5, and was published, circu- 
lated and distributed as I have described the other was. 

All I have stated about the other supplement, equally 
applies to this supplement. 

Our paper is published daily, Sundays and legal hol- 
idays excepted. 

The second notice was not published in this paper. 
Plaintiff’s counsel admits as to the 30 days’ notice, 
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815 that it was published in the Examiner the 23d day of 
September, to and including the 30th of October, 1876. 


Henry J. Keviy, being sworn and examined on the 
part of plaintiff, testified as follows: 

[ have the files of the Bulletin of 1876. 

On the 12th of April, 1876, I find a notice in regard to 
the Dupont street matter. It is as follows: 

‘“ Norice.—Office of Board of Dupont Street Commis- 
sioners, southwest corner of Kearny and Clay streets, 
room No. 12. 

“San Francisco, April 11, 1876. 
816 “Tn pursuance to Section 6 of the Act of the Legisla- 
ture of the State of California, entitled: An Act to au- 
thorize the Widening of Dupont Street in the City of 
San Francisco, approved March 23d, 1876, notice is 
hereby given to all property owners along the line 
of Dupont street from Market street to Filbert street, 
that the Board of Dupont Street Commissioners, as pro- 
vided for by said Act, is now organized. All persons in- 
terested in property sought to be taken, or which would be 
injured by the widening of said Dupont street, are noti- 
fied to present to the Board maps and plans of their re- 
spective land, and a written statement of their claim or 
S17 interest in said land. 

A. J. BRYANT, 
Mayor of said City and County. 

Geo. F. MAYNARD, 
Auditor of said City and County. 

Wma. P. HumMpHREYs, 
Surveyor of said City and County. 
Dupont Street Commissioners. 

H. S. Trepey, 
Secretary.” 

April 12th, 11 times.” 
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This appears in the issue of the 12th, 13th and 14th, 
and in the supplement of the 15th—daily supplement, 
San Francisco, Saturday evening, April 15th, 1876. It is 
not in the body of the paper of that day. The 16th was 
Sunday—it is in the 17th, 18th, 19th, 20th, 21st, in the 
body of the paper, and in the supplement, of the 22d, 
and not in the body of the paper. 


CROSS-EXAMINATION. 


When I say it wasn’t in the body of the paper, I mean 
the paper as it is issued every day except Saturday. It 
contains every day except Saturday four pages, and on 
Saturdays six pages. 

The supplement and daily paper of Saturday makes 
Saturday’s daily. 

The print of the supplement is the same—it contains 
reading matter and advertisements the same as the rest 
of the paper. 

It has been customary to put in the additional two 
pages of Saturday, eight years to my knowledge. It 
goes with the paper and _ constitutes part of it. 
It speaks for itself and is not any different from what 
you see. 

Plaintiff puts the two supplements in evidence. 

Witness reads from paper the second notice, May 4th, 


as follows: 


Norice.—Office of the Board of Dupont Street Com- 
missioners, southwest corner Kearny and Clay streets, 
room 12. 


San Francisco, May 3d, 1876. 
In pursuance of Section 6 of an Act of the Legisla- 
ture of the State of California, entitled “An Act to au- 
thorize the widening of Dupont street in the City of San 
Francisco,” approved March 23, 1876, notice is hereby 
given to all property owners along the line of Dupont 
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street from Market to Filbert street ; the Board of Dupont 
Street Commissioners as provided in and by said Act is 
now organized. 

All persons interested in property sought to be taken 
and which would be injured by the widening of said 
Dupont street, are notified to present to the Board maps 
and plans of their respective land, and a written state- 
ment of the nature of their claim and interest in such 
land. 

A. J. Bryant, 
Mayor of said City and County of San Francisco. 

Gro. F. MAYNARD, 
Auditor of said City and County of San Francisco. 

Wwm.-P. HuMPHREYs, 
Surveyor of said City and County of San Francisco. 
Dupont Street Commissioners. 

H. S. Trepey, 
Secretary. 
May 4th, 11 times.” 


This notice is published in the Bulletin on the 4th and 
5th of May, on.the 6th in the supplement of the paper 
issued on that day, the 6th being Saturday. 

The 7th was Sunday, and it was not published on that 
day. ! 

It was published in the Bulletin on the 8th, 9th, 10th, 
Lith, 12th, and the supplement to the Bulletin of the 
13th, that being Saturday. 

[t was not published on the 14th, that being Sunday, 
but was published in the issues of the Bulletin of the 
15th and 16th of May, inclusive. 

The supplements I here speak of, were of the same 
character, and published and circulated in -the same 
manner as those I have already described. 

The plaintiff offered and read in evidence one of said 
supplements, they all being of the same general charac- 
ter; the insertion thereof in this statement is hereby 
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| 844 waived, with the understanding that upon any argument 
| Phe TT or hearing of this cause in the Superior or Supreme 
se | | Court, either party may, upon such hearing or argu- 
Eh | ment, refer to, or read any of said supplements, and the 
| Court shall consider the same with the like force and 
| effect, as if they were all incorporated in this statement. 

Joun Wuirte, being duly examined as a witness on be- 

| half of plaintiff, testifies as follows: 


ihe. I have the files of the Morning Call for September and 
} cin October, 1876. On September 24th, I find a notice of 
teat Dupont street. It is as follows: 

i “ NOTICE. 

bimae Office of the Board of Dupont Street Commissioners, 
‘ | H southwest corner Kearny and Clay streets, room No. 12. 
1] San Francisco, Sept. 23d, 1876. 
| ie Notice is hereby given to all persons, that the report 
| i on of the Board of Dupont Street Commissioners in the 
cue matter of widening Dupont street between Bush and 
Market streets, in the City and County of San Francisco, 
Ly State of California, have been completed under, and in 
‘2 accordance with the Act of the Legislature of the State 
| of California, entitled “ An Act to authorize the widen- 
e | ing of Dupont street in the City of San Francisco,” ap- 
| | 
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proved March 23d, 1876, and the same are open for free 
gi inspection of all parties interested, at the office of the 
| Board above specified, and the same will remain so open 


for free inspection daily, during ordinary business hours, 
for thirty days from this date. 


, 


A. J. BrYAnt, 

Mayor of said City and County of San Francisco. 
GEORGE F. Maynarp, 

Auditor of said City and County. 
Wm. P. Humpnreys, 

Surveyor of said City and County. 

Board of Dupont Street Commissioners. 
H. S. Trspey, 

3 Secretary.” 
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That was the first publication—then it was published 
the 25th and 26th and 27th in the body of the paper, and 
on the 28th it is in the supplement. 

It is entitled, “‘ Morning Call Supplement, San Fran- 
cisco, Tuesday morning, September 28th, 1876.” 

[t is published in the body of the paper on Sept. 29th 
and 30th, and on Oct. Ist and 2d. 

On Oct. 3d, it is in the supplement; on Oct. 4th, 6th, 
ith, 8th (the 8th was Sunday), 9th, 10th, 11th, it is in 
the body of the paper, and on the 5th and 12th, it is in 
the supplement. 

Also in the supplement to the paper of the 13th. It is 
in the 14th. That was the last publication. 


CROSS-EXAMINATION., 


[ have been connected with the Morning Call about 11 
vears. It is a daily newspaper. 

The supplements to the Morning Call that have been 
mentioned herein, were published, distributed and circu- 
lated in the same manner Mr. Wellsford describes of the 
Kxaminer. 

On the dates that supplements are published, six sep- 
arate pages constitute the paper—four pages the body and 
two the supplement. That comprises the Morning Call 
on that day. 

Plaintiff offers one of these supplements in evidence. 

The plaintiff offered and read in evidence one of said 
supplements, they all being of the same general character; 
the insertion thereof in this statement is hereby waived 
with the understanding that upon any argument or hear- 
ing of this cause in the Superior or Supreme Court, 
either party may, upon such hearing or argument, refer 
to or read any of said supplements, and the Court shall 
consider the same with the like force and effect as if they 
were all incorporated in this statement. 
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H. S. Trsnry, being recalled for plaintiff, testified as 
follows: 

I prepared the first set of notices under the first reso- 
lution. I wrote out the first resolution that was passed 
by the Board of Supervisors. 

Question. As to the second set of notices—those that 
were after the second resolution of the Board of Super- 
visors—did the Board pass any order directing you to 
publish them, or directing their publication ? 

Defendant objected, on the ground that it was incom- 
petent, irrelevant and immaterial. 

The Court—I suppose the record of their proceedings 
will show. 

Plaintiff’s Counsel—The records of their proceedings 
show no order. I propose to show by Mr. Tibbey that 
he selected papers himself, and published notices with- 
out any order. 

The whole record has been introduced and no order 
appears under the second resolution fixing the newspa- 
per or directing notice to be published. 

The Court—You wish to prove negatively by parol that 
there was no order made. 

Plaintiff’s Counsel—Yes, I wish to show that he select- 
ed the papers himself and made the publication himself. 

The Court—What is the objection ? 

Defendant's Counsel—The objection is as against the 
Intervenors here; it is incompetent by parol to falsify the 
records and proceedings of these Commissioners and of 
the records of the County Court. : 

The Court overruled the objection, and defendant ex- 
cepts. 

Exception No. 40. 


Answer. I think there is some order in the book. I 
would like to look at the book before I make an answer. 
I think there was an order there (after referring to the 
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book.) There is nothing. Ithink there is another book. 

(The witness is shown another book.) 

That is a record or minute book of the Board, and is 
supposed to be a copy of the other with some other mat- 
ter put in it. It was made just before the report was 
confirmed or before the report was completed by the 
Board. 

The attorney wanted to have the second publication of 
these notices and a resolution authorizing them to appear 
in the minute book, as they didn’t appear in the first 
minute book, and to accomplish that this second minute 
book was written. 

They may have authorized those things to have been 
done during the time, and they were not put in the min- 
ute book; the publicaton may have been authorized. I 
may not have put that in the book; the notices were pub- 
lished. Mr. Pierson, as a matter of safety, wanted the 
second notices to appear in the minute book, and they 
didn’t appear in the first minute book, consequently he 
had a new minute book, and that was put in. 

The Board directed the publication of the notices. 
There is a record here showing that. 

(Witness refers to page 10 of the second book.) 

[I find a resolution in this minute book as to the pub- 
lication of the second set of notices. It is as follows: 

‘Resolved, That upon the final passage of an order or 
resolution by the Board of Supervisors of the City and 
County of San Francisco, under the provisions of Section 
21 of the Act of the Legislature of the State of California, 
entitled, “An Act to authorize the widening of Dupont 
Street, in the City of San Francisco,” approved March 23, 
1876, the Secretary of the Board is hereby authorized 
and empowered to give and cause to be published the 
notice in the manner required by said Act and in the 
form adopted by this Board at its meeting of April 10th, 
1876.” 
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856 QQ. Was there any other resolution passed as to these 
second lot of notices ? 
A. I think that one covered both. —— 3 
Q. The Board organized under the first resolution ? : 
A. Yes, sir. 
Q. - Did it ever make any formal organization under 
the other resolution ? 
A. There was only one organization of the Board 
that I know anything about. 
I can explain the matter of this second resolution, and 
the circumstances of its introduction in a minute. 
The attorney for the Board thought that the first reso- 
857 Jution passed by the Board of Supervisors was defective, 
and he wanted a second one passed by the Board of Su- 
pervisors, and a second set of notices published under it, 
which was done; and the first resolution and the first set 
of notices published under it were not in it when they 
came to hand the report—not in the Minute Book. 

The attorney of the Board wished that second resolu- 
tion, and the second set of notices to appear in the Min- 
ute Book, and the second Minute Book was written up so 
as to make it complete. 

Q. The thing I want to know or get at is, as to these 
second set of notices that the Board acted on as a a “ 
Board. 

A. I don’t think there was any formal action taken 
by the Board, or either of them. It was left to the at- 
torney to attend to. 

Q. If the Board acted upon them, why didn’t it put 
it in the first Minute Book ? 

A. It was not deemed necessary at that time to do it, 
and it was a forethought just before the report was com- 
pleted to have both of these proceedings appear in full in 
the Minute Book, and this is why the second Minute 
Book was written up, and the first one discarded. 

Q. State, if you know, why it happened that the re- 
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859 ‘port was finally confirmed two days before the day it was 


set for in the County Court. 

State, if you know, any circumstances which led to 
that, and what they were ” 

Defendant objected to the question on the ground that 
it was immaterial, 

Plaintiff’s Counsel. This testimony is offered with the 
view of showing there was no publicity to these changes, 
and they were hurried through, and there was a reason 
for it—that other objections were anticipated. 

The Court overruled the objection, and defendant, duly 
excepted. 

Exception No. 41. 

A. My recollection is, that the day set in the County 
Court for the final confirmation of the report was antici- 
pated by two or three days owing to some information 
that there was to be another opposition put in on the 
part of Mr. Fitch & Mastick. 

Q. State what happened? 

A. Mr. Mastick came to me and asked me when this 
matter 

Defendant’s counsel here objected to the answer of the 
witness, on the ground that it was entirely hearsay. 

The Court overruled the objection, and defendant duly 


excepted. 
Exception No. 42. 


The witness continues: He knew this matter was 
coming up again in the County Court. I told him. He 
said he wanted to put in some objection—to file some op- 
position to the confirmation of the report on behalf of 
Mr. Fitch. I reported this conversation to Mr. Pierson, 
and to save that opposition being put in, and more litiga- 
tion and trouble in the matter, the matter was brought 
up sooner, and the report was confirmed. That is the 
reason why it was done. 
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CROSS-EXAMINATION—NONE. 


Plaintiff offered in evidence the petition filed in the 
County Court on the 20th of December, 1876, for a con- 
firmation of the report, which is as follows: 

“ In the County Court of the City and County of San 
Francisco, State of California: In the matter of the 
widening of Dupont street by the Board of Dupont Street 
Commissioners. The petition of A. J. Bryant, Mayor of 
the City and County of San Francisco, George F. May- 
nard, Auditor of the City and County of San Francisco, 
and Wm. P. Humphreys, City and County Surveyor of 
said City and County of San Francisco, constituting the 
Board of Dupont Street Commissioners, Petitioners, rep- 
resent to this Honorable Court that under the provisions 
of a certain Act of the Legislature of the State of Cali- 
fornia, entitled, “An Act to authorize the widening of 
Dupont street in the City of San Francisco,” approved 
March 23, 1876, your petitioners organized on the 3d day 
of April, 1876, as a Board of Dupont Street Commission- 
ers; that the proceedings of your petitioners as such 
Board, and the proceedings of the Board of Supervisors 
of the City and County of San Francisco, were fully set 
forth and detailed at length in the final report of your 
petitioners, filed in this Honorable Court on the 27th day 
of October, 1876. 

That certain petitions were duly filed in this Honor- 
able Court, asking a modification of the said report, all 
of which have been withdrawn, dismissed or acted upon 
by this Court, and on certain of said petitions this Hon- 
orable Court has made certain orders, directing your 
petitioners to modify said report in certain particulars. 

That your petitioners have fully complied with the 
said orders, and now bring said report into Court as so 
modified, and there are no further or other petitions or 
objections against said report. 3 
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That in all things your petitioners have complied with 
the provisions of said Act of the Legislature, as appears 
by said report. Wherefore, your petitioners pray that 
said report, as so modified, be confirmed and approved, 
and your petitioners will ever pray, &c. 

Dated Dec. 20th, 1876. 

A. J. BRYANT, 

Mayor of the City and County of San Francisco. 
GEORGE F. MAYNARD, 

Auditor of the City and County of San Francisco. 
WitiiaM P. HuMPHREYs, 

Surveyor of the City and County of San Francisco. 


Tuomas B. Bisnop, a witness on behalf of plaintiffs, tes- 
tified: 

That about the month of March, 1878, one Leo Maurer 
and others, including some only of the plaintiffs in this 
action, instituted a suit in the District Court of the 19th 
Judicial District of the State of California, in and for the 
City and County of San Francisco, to restrain and en- 
join the then Tax Collector of the City and County of 
San Francisco from selling their property on account of 
the Dupont Street assesment, then by the Tax Collector 
claimed to be Helinquent for the levy of the year 1877 
and 1878; that witness was the attorney for the plaint- 
iffs in that suit, and that they obtained a restraining or- 
der, and an order to show cause why an injunction should 
not issue in that behalf. On the hearing of said motion, 
the Court refused to grant the injunction, and set aside 
the restraining order. Thereupon, the plaintiff in that 
action, in order to protect their property from forced sale 
by said Tax Collector for said assessment, paid the 
same under protest, and said action was dismissed and 
discontinued by the plaintiffs therein without prejudice 
to a new action. 

Here the plaintiff rested. 
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Wm. A. Piper, called, sworn and examined as a witness 
on the part of defendant, testified as follows: 

I reside in this city, and have resided here since 1849. 
I am one of the intervenors in this case. I have fifty of 
these Dupont Street Bonds. I own them. Got them 
from Mr. Sutro, a broker, on September 14th, 1877, and 
paid him 95 cents for them, and think I paid the com- 
missions in addition—j} of one per cent. I paid cash. 
At the time I bought them, I knew of no fraud or illegal- 
ity or wrong that had been committed in that Dupont 
street improvement. 

I bought those bonds as an investment—supposed them 
to be good bonds. 

Of course, it was a business matter; I didn’t invest 
$47 ,000 to throw these bonds away. 

Before purchasing, to ascertain their validity, I made 
inquiry, and was advised, not by Jarboe & Harrison here, 
but from other gentlemen that I had confidence in, that 
they had examined the whole matter for Mr. Phelan, 
and gave an opinion that the bonds were valid and le- 
gally issued. 


CROSS-EXAMINATION., 


I bought these bonds on the 14th of September, 1877. 
I may have read something about this Dupont street 
matter in the papers prior to that time, but don’t think I 
did, as I was away at the time this was going on. I canie 
back to San Francisco some time in March, 1877. I think 
it was 1877; am not positive whether it was 1876 or ’77. 
It was some months after Hayes was inaugurated. That 
was March 7, 1877. I was in Washington up to that time. 

I got some of the San Francisco papers while I was 
there, but I don’t recollect reading anything about the 
Dupont street matter prior to my return—it was some- 
thing I had no interest in at the time. I know Mr. 
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Matthewson. He frequently came into my office prior to 
the purchase of the bonds by me. 

It is very likely I talked to him prior to the purchase. 
He talked to me about everything. 

I always ran away when he talked to me. 

I don’t recollect that I had any conversation with him 
about this subject prior to the purchase. 

He may have talked to me about it, however, and I 
not recollect it. 

Defendant offered in evidence one of the Dupont street 
bonds, the form of which is as follows: 
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S80 Ww». M. Pierson, recalled and examined on the part of 
defendant, testified as follows : 

Defendant offers to show by this witness that the par- 
ties within the region affected by this Dupont Street Act, 
themselves employed counsel to draft the Act, and pro- 
cured the passage by the Legislature. 

Plaintiff objects to this on the ground that the same is 
irrelevant. 

The Court sustained the objection and defendant ex- 

cepted. 

Exception No. 43. 


851 JosepH RosenpeRG, being duly sworn and examined 
on the part of defendant: 
I reside in this city and county, and have since 1872. 
Knew Mr. Reese in his lifetime. He was an uncle of 
mine—he is dead. I am one of the executors of his will. 
He owned $30,000 of these Dupont street bonds. All I 
know about the purchase of these bonds is, that he pur- 
” chased them at different dates as an investment. 
Ef On Nov. 6, 1877, he purchased $10,000, for which he 
¥ paid 90 cents; on February 20, 1878, $10,000, for which 
he paid 85 cents, and on March 6th, he bought $10,000, 
for which he paid 85 cents. 

I was perfectly familiar with my uncle’s business. I 
think there was nothing came into the office that didn’t 
come under my knowledge. 

I knew that the interest was being paid on it—he 
bought them in good faith. He knew of no irregulari- 
ties. 

The witness here produced in open Court, and ex- 
hibited said thirty thousand dollars bonds; being the 
same mentioned in the intervention herein, but as they 
are all the same in form, insertion thereof herein is 
hereby waived, and upon any argument of this cause in 
the Superior or Supreme Court, the same may be re- 
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ferred to by either party, and shall be considered by the 
Court with the like force and effect as if they were all 
incorporated herein. 


CROSS-EXAMINATION, 


I mean by good faith, that he bought them for invest- 
ment and interest paid. 

When I say he bought them in good faith, I mean 
that he bought them as an investment. He had faith in 
them, and believed in them as a good investment. 

That is all I mean to convey by the expression “ good 
faith.” 

Q. As to what he knew about the matter alleged, con- 
cerning the manner in which these assessments were to 
be made, you don’t know anything at all? 

A. I had some conversation with my uncle about 
these bonds, and he said they were really City and Coun- 
ty bonds. 

Q. Then the reason that he bought them, and was 
willing to buy them, in his opinion, it was that he 
thought that the City and County was bound by it? 

A. Yes, sir. The proposition in his mind was, that 
this was the bond of the City and County of San Fran- 
cisco. 

Q. That was the ground he put it on? 

A. Yes, sir; he knew that the land and Dupont street 
were further security for those bonds. 

Q. How do you know that he knew that? 

A. From conversations in the office. 

. What was that conversation? 

A. When he bought them, he generally stated—he 
gave a reason why he did. 

@. What were the reasons? 

A. He thought they were City and County bonds. 
He thought the City and County might be held respon- 
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Of course when 


he bought them he didn’t know. 

Q. Hespoke of litigation? 

A. He always looked into the future. 

He said that in case of any litigation, he first looked 
upon the taxes which would come from the Dupont 
street assessment as security for the bonds; then in case 
of any litigation, because he always expected litiga- 
tion, that the City and County would be held respon- 
sible. 

Mr. Reese was a constant reader of the newspapers— 
he read two or three a day. 

If this matter was published generally in the news- 
papers, then he knew about it. 


A. P. Smira, being sworn and examined as a witness on 
the part of defendant, testified as follows: 

I reside in San Francisco, and have resided there about 
five years. 

I know Mr. D. O. Mills. Am in his employ as confi- 
dential clerk and private Secretary. Have been so em- 
ployed for five years back. 

I know of these Dupont street bonds. 

Mr. Mills, as Treasurer of the University, on the 14th 
of January, 1878, bought and paid for at the rate of 
ninety cents, forty thousand dollars of these bonds. 

They were bought as an investment for the perma- 
nent endowment fund of the University of California. 

On the 6th of February following, he bought five 
thousand of them himself at 89 cents. 

Mr. Mills is now in New York—has been since last 
October. 

Question. Will you please state what, if anything, you 
know, as to Mr. Mills knowing of any fraud, irregulari- 
ties; or secret vices in the proceedings taken to widen 
Dupont street ? 
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Objected to by plaintiff’s counsel on the ground that 
the same is immaterial, irrelevant and incompetent, and 
further for the reason that the witness can’t know what 
Mr. Mills knows. 

The Court sustained the objection and defendant duly 
excepted. 

Exception No. 44. 


[ think Mr. Mills bought these bonds of a broker in the 
usual course of business. Somebody had them for sale 
and he bought. 

To the best of my recollection, James Colgan was the 
name of the broker from whom he bought them. 


CROSS-EXAMINATION, 


Question. Did you purchase any of these bonds ? 

Answer. No, sir. The way I know that Mr. Mills 
bought them is, that I drew the check and submitted it 
to him for his signature and received the bonds. 

I acted as Mr. Mills’ clerk in the matter. 

Question. All that was done in your presence was 
simply drawing the check and taking the bonds ? 

Answer. I know it pretty well when it has got that 
far. I know that the Finance Committee had to pass its 
resolution before Mr. Mills got them. 

[ know it by familiarity and repute of the common 
practice of the Board of Regents. 

Question. You saw the bonds there and you drew 
the check? What else did you know of your own knowl- 
edge ? 

Answer. I knew by common practice that Mr. Mills 
didn’t act without this resolution of the Finance Com- 
mittee. [I was not present when the resolution was 
passed. I didn’t read it. All that I know about the 
bonds that Mr. Mills purchased is, that he told me that 
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he had bought a number of them, and instructed me to 
give a check for it. 

The resolution of the Finance Committee of the Re- 
gents of the University of the State of California, author- 
izing the purchase of said bonds was produced, and in- 
sertion thereof herein is waived; said forty thousand bonds 
of said University, and said five thousand dollars of said 
bonds of said D. O. Mills, being the same referred to on the 
intervention herein, were produced in evidence, but the in- 
sertion thereof is hereby waived, and that upon any ar- 
gument of this case in the Superior or Supreme Court, 
the same may be referred to by either party, and shall be 
considered by the Court with like force and effect, as if 
they were incorporated herein. 


CHar.es F. MacDermor, being duly sworn and exam- 
ined as a witness on behalf of defendant, testified as fol- 
lows: 

I reside in Oakland—have resided there for twelve 
years. Do business in San Francisco, and have for 25 
years past. 

I am one of the intervenors in this case. 

I have twenty Dupont Street Bonds. 

In March, 1877,I think, I bought on joint account with 
another gentleman, 84 bonds—a thousand dollars each, 
at 944 cents, in the City of San Francisco. 

The bonds which I hold now, are part of that pur- 
chase. 

To ascertain the validity of these bonds, we had the ad- 
vice of Jarboe & Harrison, who went over it carefully, and 
looked into the matter, and gave a written opinion as to 
the validity of the bonds. 

I made all the inquiries that I could at that time from 
other persons. 

There was no such thing talked of at that time as fraud, 


or irregularities, or secret defects affecting the validity of 
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just then that the bonds were issued. I think at the time 
I bought the bonds, there were some one or two houses 
that had not been moved back. 

This was early in March, 1877. 

After the bonds had all been negotiated, the street was 
graded, buildings erected along the line of the street, and 
some moved back. 

The buildings that were erected there are the finest in 
the city. Those that were there before were generally 
old rookeries. , : 

There was not much delay after the matter was ne- 
gotiated in completing and widening the street, and plac- 
ing the improvements along the line of it. 


CROSS-EXAMINATION, 


James Phelan was connected with me in the purchase 
of the bonds. We bought them from a man by the name 
of Cousin, one of the property owners who owned these 
bonds. | 

I haven’t got the written opinion of Jarboe & Harrison. 
Mr. Phelan retained it, and I think it is in Court. 

[ read nothing in the newspapers about this Dupont 
street matter prior to my purchase. If there had been 
anything in the newspapers, I think I would have seen it. 
If I had seen anything, of course I would not have taken 
any. If it had been there, I would have been likely to 
see it. 

Defendant offers bonds in evidence, being the same 
mentioned in intervention, but insertion thereof is 
waived, under the same stipulation heretofore set out 
herein, with respect to the other bonds. 


JAMES PHELAN, being duly sworn and examined as a 
witness on the part of defendant, testified as follows: 
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I reside in this city—have resided here some thirty 
years. I know these Dupont street bonds—I have nine 
of them myself, and hold fifty additional bonds for other 
parties. I bought some of the bonds at the time they 
issued. I bought fifty at 95 cents at my first purchase in 
February, 1877. 

Witness is here shown a notice published in the Alta 
California of the date of May 26, 1877. 

Defendant offers said notice in evidence, which is as 
follows: 

“ Dupont Street Bonds—Notice for Proposals. Office 
of the Treasurer of the City and County of San Fran- 
cisco, March 5, 1877. 

‘“‘ Sealed proposals for the unsold balance of the bonds 
of the City and County of San Francisco, and authorized 
to be issued under the Act of the Legislature of the State 
of California, entitled, ‘An Act to authorize the widen- 
ing of Dupont Street, in the City of San Francisco, ap- 
proved March 23d, 1876,’ will be received each Monday 
hereafter up to and including Monday, the 28th day of 
May, A. D. 1877, at the office of Charles Hubert, Treasurer 
of the City and County of San Francisco, State of Cali- 
fornia, in the City Hall, in said City and County. 

“ Each bond is for one thousand dollars gold, payable 
in twenty years, and bearing interest at seven per cent. 
per annum, payable semi-annually, on the first days of 
January and July respectively, on interest coupons. 
Principal and interest payable at the office of the Treas- 
urer of said City and County. 

“ Bidders will specify the amount of bonds bid for, the 
number of cents on the dollar bid in gold coin, and each 
bid must be accompanied by a bond on the part of the 
bidder, with one or more sureties, satisfactory to the 
Mayor, Auditor and Treasurer of said City and County, 
equal to ten per cent. of the amount bid, conditioned 
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901 that if an award is made by the undersigned, the terms 
of the bid will be complied with by the bidder. 

“No bids will be entertained, nor any bonds awarded, 
at a less price than 95 cts. on the dollar, nor without be- 
ing accompanied by such bond. 

“The undersigned reserves the right to reject any and 
all proposals. 

“ All persons entitled to damages by the widening of 
said Dupont street, may bid for. bonds to the extent of the 
sum awarded to him, or for any lesser sum, specifying in 
his proposal that he will accept bonds at the price stated 
in his bid in compensation for the damages so awarded 
in his favor, and such bid being equally as advantageous 
as the best cash bids, will be accepted in preference to 
cash bids. 

“The amount of the balance of said bonds to be sold 
will not exceed $300,000. 

‘All bidders will enclose their bids in a sealed en- 
velope with their bond as aforesaid, and endorse them 
on the back ‘Dupont Street Bonds—Proposals.’ . 

“ All proposals will be opened in the presence of the 
Mayor, Auditor and Treasurer of said City and 
County, each Monday to and including the 28th day of 
May, 1877, at 12 o’clock noon, at the office of the Treas- 
urer aforesaid, and bonds will be awarded to the highest 
bidder, subject to the limitations aforesaid. 

A. J. BRYANT, 
Mayor of the City and County of San Francisco. 
Gro. F. MAYNARD, 
Auditor of said City and County. 
CHARLES HUBERT, 
Treasurer of said City and County.” 
| took fifty, the first award that was made. 

At the second time, about 14 or 15 days afterwards, I 
bought $15,000 at 95 and a fraetion. After that I made 
another purchase—10 or 11 days after the second. 
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That notice was the same as the other notice. I think 
the amount of the third purchase was fifty thousand. 

After that, when I was in New York, after the Secre- 
tary told me that there were some of these bonds that 
were not sold; there were forty or fifty thousand left, I 
telegraphed that I would take them. I took them at 95 
cents. | 

Question. How much would you aggregate the pur- 
chase to be, Mr. Phelan ?. 

‘Answer. Well, $407,254.40 in the City Treasury for 
bonds. 

Question. That is what you paid for the purchase, 
direct through the Board of Dupont Street Commissioners? 

Now, I understand that you purchased others outside 
of what you bought direct from the Commissioners; you 
bought from Cousin ? 

Answer. Yes, sir; | took half of them; about $75,- 
000 all told. 

Before I did anything, I went to Jarboe & Harrison and 
told them I wanted them to look into that thing thor- 
oughly, as I wanted some, and my friends wanted some, 
and see if they thought they were all right. 

They took the matter into consideration, and gave me 
a report in writing. 

I had other advice—had some in New York and here— 
I had the Mayor’s ; he assuring me in a letter that they 
were the best, and advising me to buy those bonds, if I 
had any money. 


CROSS-EXAMINATION. 


Defendant offers letter from Mayor Bryant to Mr Phe- 
lan above referred to in evidence, and also the opinion 
from New York. 

Mr. Wm. M. Evarts is the person who advised me in 
New York. This advice was given me before I bought 
some of the bonds, and after I had bought some. 
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Before I bought these bonds that remained in the 
Treasury. 

That opinion was in writing. I think it is in New 
York. I stated the case to Mr. Evarts—I was one of the 
parties who called on him. Another person was with 
me—a banker by the name of Russell. He knew noth- 
ing about the facts, except what I told him. 

We had the statute, Mayor Bryant’s letter, and the 
opinion of the attorney for the Dupont Street Commis- 
sioners. 


‘* OPINION OF JARBOE & HARRISON. 


San Francisco, March 7th, 1877. 
James Puetan, Ese.—Dear Sir: 


First. The Dupont Street bonds are issued under a 
special Act of the Legislature, and are to be paid out of 
the special tax levied upon the district named in said 
Act. 

Second. The City and County of San Francisco is not 


liable for any portion of said bonds. 


Third. If all of the bonds are sold for an amount 
sufficient to pay the damages appraised by the Commis- 
sion, the street will be widened according to the Act. 

Fourth. If the sale of the bonds shall not raise money 
enough to pay such damage, there will be no authority 
to take the property, and the tax cannot be collected. 

Fifth. The district upon which the tax is to be levied 
is the property by which the bonds are secured. Of its 
value you are better able to judge than ourselves, but we 
believe that it has been this year assessed at a value 
many fold that of the entire amount of the bonds pro- 
posed to be issued, and that such value will increase from 


vear to year. 
Yours respectfully, 


JarBor & Harrison.” 
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“OPINION OF W. M. PTERSON. 


JAMES PHELAN, Ese.—Sir: 


In reply to your communication of even date herewith, 
inquiring into the validity of the statute of this State 
under which the Dupont Street bonds are issued, and the 
regularity of the proceedings for the widening of Du- 
pont street under such statute, I give you my opinion as 
follows: 

The statute of March 23d, 1876, providing for the 
work and bonds, is not a novel one in our State, and 
presents no peculiarities that require notice. 

An Act precisely similar, indeed, and almost exact 
counterpart in its language and provisions, has been de- 
clared constitutional in the case of Doyle against Austin, 
47th California Supreme Court Reports, page 353, and 
with this authoritative support, I have no hesitation in 
advising you that the statute of March 23d, 1876, is un- 
questionably constitutional. The proceedings under the 
Act have been entirely under my supervision and con- 
trol, and have been conducted with the most scrupulous 
care and attention. They have been examined by a 
number of eminent lawyers, and have been pronounced 
regular in all respects. 

In some instances, written opinions have been pre- 
pared, sustaining the validity of the entire proceeding. 

Some of them were written for capitalists who contem- 
plated purchasing the bonds and some for property 
owners who intended to oppose the report of the Com- 
missioners in the County Court, but upon the opinion of 
their attorneys, concluded not to make the opposition, 
but irrespective of my own or others’ opinions upon the 
regularity of the proceedings, I advise you that the final 
confirmation of the report of the Commissioners by the 
County Court was a final adjudication of the regularity of 
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913 the preliminary proceedings, and whatever defects there 
might have been therein, (of which there are none) have 
been entirely remedied and cured by that final confirm- 
ation, and in addition to all this the widening of Dupont 
street is such an emphatic improvement to property and 
the district assessed for it, and the property owners 
affected by it have been so unanimously in favor of it, 
that there is no conceivable probability that any one 
could be found to raise any objection of any kind. I re- 
main, yours very respectfully, 

Wm. M. Prerson, 
Attorney for the Board of Dupont Street Commissioners. 


914 men 9 
;, San Francisco, Feb. 23, 1877.” 


I had read the San Francisco papers before this but 
had seen nothing in the papers about it, but have since— 
[ think the first time was about a year after I had bought 
the bonds. 

The papers stated, to the best of my recollection, that 
parties were going to oppose the issuance of these bonds. 

This was the only investment in City and County bonds 
that I had made. I was familiar with the price of State 
or City and County bonds. 

The City and County 7 per cent. bonds were worth 
about 103 or 104, about 4 per cent. premium. 

There were other City bonds of San Francisco-the San 
Jose Railroad bonds, and some of the city slip property 
for settling with parties. They were about par. I know 
they were probably one, two or three per cent. premium. 

They were short bonds—had three, four or five years 
to run. The longer bonds have to run the more valuable 
they are.. 

I had at one time $429,000 worth of bonds of my own— 


that is, 429 bonds—had them all in the spring of 1877. 
I have a few of them now. I sold about one-half of these 
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916 bonds immediately after I bought them for from 103 to 


917 


918 


112. 

Sold them in New York. It was probably five months 
ago that I reduced them down to 9. 

The City redeemed 60 or 70 of them. 


Davip Kaun, called, sworn and examined as a witness 
on behalf of defendant, testified as follows: 

I reside in San Francisco—have resided here nearly 
twenty years. Have been engaged in the banking busi- 
ness for past five years. 

We bought some of the Dupont street bonds on De- 
cember 6, 1877, and on January 31st, ’78, bought ten 
bonds at 924 the first time, bought at next purchase ten 
bonds at 90c net. The next purchase was April 2, 1878, 
of seven bonds at ninety net. 

These were all the purchases—the name of our bank- 
ing house is Lazard Freres. 

We purchased those bonds in the usual course of busi- 
ness. I knew of no fraud, irregularities or secret vices 
affecting the validity of the proceedings for the widening 
of Dupont street. Before we buy any bonds, we study 
very carefully whether they are good bonds or not, and 
we believed them to be good bonds at the time of the 
purchase. 


CROSS-EXAMINATION. 


In this particular instance, I don’t recollect in what. 
manner we studied it—as a general rule we consulted 
our attorney—I don’t recollect what we did at this time. 

Our attorney at the time was H. K. W. Clarke, now 
deceased. 

I don’t recollect whether we consulted him or not. | 
think he was consulted. We were dealing in other secu- 
rities at that tine. The other bonds of the City and 
County. of San Francisco were selling at that time at par 
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3 to 919 and a iittle premium, except the Montgomery Avenue 
bonds and the Dupont street bonds. I knew that fact at 
nths the time. 


J. A. Donovan being sworn and examined as a witness 
on the part of defendant, testified as follows : 


— I am Deputy Treasurer in this city and county—have 
been one year. I have here one of the books in the City 
arly Treasury relating to the Dupont street bonds. 
— This book shows the number of bonds issued. The 
number is one thousand. 
De- It was here agreed between counsel that the witness 
en 920 should furnish the reporter with a list of the bonds 
cg when disposed of, to whom, and for what price. 
(5, The list is as follows: 
k. DUPONT STREET BONDS—COPY FROM CASH BOOK, 
1877. 
“a Jan. 4—A. E. Head............ 96 bonds at par. .$96,000 
ie 4—Jno.’ndC’th’rine Morgan.16 “ " 16,000 
2 8—Cornelius O’Connor.....18 “ - 18,000 
z Te ee me 20,000 
q 8—John P. Jones.......... ae. . 26,000 
; §—H. Ickleheimer. ........ 4. S " 14,000 
991 11—M. Schwamm.......... — " 16,000 
ee 8 ere .: % . 19,000 
16—W. S. Hobart.......... a % 21,000 
. 15—Donald McLea.........13 “ . 13,000 
; Feb. 3—Robt. Watt............ ee . 42,000 
Mar. 7—Sutro & Co............ 40 bonds at 95c. .38,000 
15—James Phelan......... iia 95 114,750 
20— ’ eee «as ene _— = 95 75,800 
22—G. W. Osborne......... _— = 95 14,250 
_ > Ss | aera ae 95 69,350 
Apr.5—C. F. Fargo............ a 95 26,600 
10.5. H. Noble............ , a a 95 1,900 


16—Adams & Kibbe........ ee. 95 45,600 | 


922 


923 


924 


30S 
20—G. Middlehoff..........20 bonds at 95c. 19,000 
27—Hyam Joseph.......... 5a 95 14,250 
27—Louisa M. Babcock..... Be 95 19,000 
27—David Hunter.......... 2 95 72,200 
28—W. W. Young.......... 15 bonds at par. . 15,000 


May, June and July—Jas. Phelan.147 bonds at 95c . 139,650 


966,350 
J. A. DoNOVAN, 
Deputy Treasurer. 
Defendant here offered to show that Cornelius O’Con- 
nor, Seth Cook, H. Ickleheimer, George Kavanagh, A. E. 
Head, Mrs. Louisa M. Babcock, Danie! Cook, Henry Fisher, 
Hyam Joseph, A. H. Rutherford, George Dickson and D. 
McLea, within the district defined in the Dupont street 
Act, were property owners, and their property was ap- 
propriated for the widening of that street—that they re- 
eeived bonds or cash, as the case may be, for the prop- 
erty appropriated, and these very parties are now seeking 
to enjoin the collection of the tax levied for the pur- 
pose. 
Plaintiff objects, on the ground that it is incompetent, 
irrelevant and immaterial, and is res inter alios acta. 
The Court sustained the objection, and defendant duly 
excepted. 
Exception No. 44. 


The foregoing is a statement of all the evidence ad- 
duced upon the trial of said action with the ruling of the 
Court thereon, and after argument of the counsel for the 
respective parties, the case was submitted for decision, 
and thereafter the Court rendered the following decision, 
to-wit: 


Ud 


925 [Title of Court and Cause. | 
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OBJECT OF THE SUIT. 


This is an action to enjoin the Tax Collector from sell- 
ing certain real estate in the City and County of San Fran- 
cisco, for what is known as the “ Dupont Street Tax.” 

By the Act of March 23d, 1876, (p. 43a), the Legislature 
provided for the widening of a portion of Dupont street, 
at the cost of the adjacent property. 

Provision is made for the issue and sale of bonds to 
meet the cost in the first instance, and for the levy of an 


990g annual tax on the lands benefited, in propertion to the 


benefits, to pay the interest on the bonds, and provide a 
sinking fund for the payment of the principal. The bonds 
are issued in the name of the City and County, but pay- 
able only out of the fund raised by such tax upon the 
lands benefited, and run twenty years at seven per cent. 
per annum, interest payable semi-annually. 


EXECUTION OF THE AcT—HOW ENTRUSTED. 


1. The execution of the Act was entrusted to a Board 
of Commissioners named by the Legislature, and consist- 
ing of the Mayor, Auditor and City and County Sur- 
veyor. 

Until the case of the People vs. Lynch, 51 Cal., 15, the 
legislative authority over local municipal affairs in this 
State seems to have been regarded by the Courts as prac- 
tically unlimited. 

Thus, in Creighton vs. San Francisco, 42 Cal., 450, it is 
said: “ The power of the Legislature to appropriate the 
moneys of municipal corporations in payment of claims 
ascertained by it to be equitably due to individuals, though 
such claims be not enforceable in the Courts, has been 
uniformly upheld ever since the casé of Blanding vs. Burr, 
13 Cal., 351, in which this Court said: 
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The power of appropriation which the Legislature can 
exercise over the revenues of the State, for any purpose 
which it may regard as calculated to promote the public 
good, it can exercise over the revenues of a county, city 
or town, for any purpose conneeted with their past or 
present condition, except as such revenues may, by the 
law creating them, be devoted to special purposes.” 
(See, also, Blanding vs. Burr, 13 Cal.,351; Payne vs. Tread- 
well, 16 Cal., 233; People vs. San Francisco, 36 Cal., 601; 
Sinton vs. Ashbury, 41 Cal., 530; San Francisco vs. Can- 
avan, and San Francisco vs. Hotaling, 42 Cal., 557, 558; 
San Francisco vs. Real Estate, 42 Cal, 513, 519, to the 
same effect. ) 


LEGISLATIVE POWER RESTRICTED. 


But in People vs. Lynch, 51 Cal., 15, the Legislature had 


undertaken to legalize an invalid street assessment; a 
kind of legislation sanctioned it was claimed by all the 
authorities and especially in People vs. San Francisco, 36 
Cal., 601. 

But the Supreme Court held the Act unconstitutional, 
and in an able and exhaustive opinion by McKinstry, J., 
in which the authorities, and especially the leading de- 
cisions of that Court, are reviewed, the doctrine is an- 
nounced: 

(1) “That the inhabitants of a city cannot be de- 
prived of their right to have such matters as are placed 
by the charter under the supervision and control of the 
legislative department of the city government passed 
upon by their representatives in the City Council. 

“ The Legislature cannot, in a special case, deny to the 
proper city authorities that discretion which they may 
ordinarily employ with respect to local improvements. 

(2) ‘“ That the power of ‘ assessment ’—distinguished 
from that of taxation as ordinarily employed—cannot be 
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directly exercised by the Legislature within the limits of 
an incorporated city; following herein the doctrine of 
Taylor vs. Palmer, 31 Cal., 252, 253, where it is said that 
the Legislature cannot deal with the subjects of local as- 
sessments at all, except through the intervention of a 
municipal corporation, and while working under the pro- 
visicas of Article IV, Section 37, of the Constitution then 
in force.” 

There is a manifest distinction between the appoint- 
ment of Commissioners by the Legislature to take the 
whole matter of the improvement into their own hands 
and make the assessment of damages and benefits, in- 
dependent of municipal control, and their appointment 
by the municipal authorities, or by the County Court, in 
aid of some part of the proceeding, and as part of the 
municipal machinery for that purpose. 

The Second street cut cases, the Kearny street cases, 
and the matter of Beale street, are examples of the latter 
class. 

The Commissioners were only called in as auxiliary to 
the proceeding, and as part of the municipal machinery 
for the purpose of insuring, if possible, a fair and equit- 
able adjustment of the damages and benefits. (Stat. 1863- 
4, p. 347, 350; Stat. 1867-8, p. 463; Ibid, p. 594, 597.) 


NATURE OF THE COMMISSION. 


In the present case the Commissioners are named in 
the Act, and entrusted with the entire management and 
control of the proceedings, subject only to the confirma- 
tion of the County Court on an ez parte application. 

And the fact that all the Commissioners were muni- 
cipal officers cannot affect the question, for they do not 
act as officers of the City and County in executing the 
provisions of the Act, but as a Board of Commissioners, 
independent of Municipal authority and control. 


APPORTIONMENT OF THE TAX. 


It is true, the annual apportionment of the so-called 
“tax” is left to the City and County Assessor. 

But this apportionment is a mere matter of mathemat- 
ical calculation. 

The basis upon which the appointment is made is the 
assessment of “benefits” made by the Commissioners. It 
is this, and not the actual computation and apportion- 
ment of the Assessor, which constitutes the real “assess- 
ment” in the case, and the levy, the real levy of the tax, 
is the act of the Legislature and not of the municipality. 
Each lot is assessed by the Commissioners in tMe fu!l 
amount which, in their judgment, it has been or will be 
benefited by the improvement. 

This amount, and something more, is imposed by the 
Commissioners as a burden on each lot, as its proportion 
of the cost of the improvement. 

The burden is distributed by the Act over a period of 
twenty years, and the formal calculation by which the 
distribution is annually effected during that period is in- 
trusted to the Assessor. But his acts are clerical and 
ministerial, while the acts of the Commissioners were 
legislative and judicial. 


THE ACT UNCONSTITUTIONAL AND VOID. 


The substance of all the authority conferred by the 
Legislature is conferred upon Commissioners named by 
itself, and the shadow only of authority is left in the 
municipality, 

The widening of Dupont street, the assessment of dam- 
ages and benefits, the imposition of the burden, is done 
by the Legislature through an independent agency of its 
own, and the assessment and collection of the annual tax 
which is to pay off this burden, is left to the municipal 
authorities. 
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In my judgment, the Act falls clearly within the prin- 
ciples of People vs. Lynch, and is unconstitutional and 
void. 


THE CASE NOT AFFECTED BY THE CONSENT OF THE 
SUPERVISORS. 


And the case is not affected by the fact that under the 
Act the consent of the Board of Supervisors was ob- 
tained. For the power of the Legislature, under the 
provisions of the old Constitution, over the subject of 
local assessments within the limits of a municipal corpor- 
ation, did not in any manner depend on the consent 
of the corporation. 

It was a power which the corporate authorities might 
recefve at the hands of the Legislature, but which the 
Legislature itself could net exercise except through the 
agency of the corporation itself. 


DIFFERENCE BETWEEN BENEFITS REPORTED AND CON- 
FIRMED, COST OF IMPROVEMENT AND 


AMOUNT OF BONDS. 


2. The total amount of benefits to all the property 
within the designated district, as reported by the Com- 
missioners, and confirmed by the County Court, was less 
than the total cost of the improvement, as ascertained in 
the same manner, by over $118,000—exactly $118,004. 

Bonds were issued for the full amount of the cost of 
the improvement, and nearly or quite $85,000 in addi- 
tion. 


Total issue ee $1,000,000 
Total cost of work. . 914,941 
Total benefits. .... , 796,837 


In the case of the Tide Water Company vs. Coster, 18 


% 
ee 

Pi 8s 
. oe 


314 


940 N. J. Eq., 526-527, an Act of the Legislature was de- 


clared unconstitutional, which authorized the whole ex- 
pense of drainage to be assessed upon the lands benefited, 
without making provision for the indemnification of the 
owners in case the expense should exceed the benefits. 


See also to the same general effect: State, etc., vs. 
Mayor of Hoboken, 36 N. J. Law, 291; Chamberlain vs. 
Cleveland, 8 Keporter, 596. 


Says Gilmore, C. J., in Chamberlain vs. Cleveland: 

“The right that gives to municipal corporations the 
privilege of resorting to this mode of taxation, is not 
like the right of general taxation in the State, founded 
on necessity * * * but ona principle of justice, by 
which the public may take from an individual, whose 
lands, owing to their proximity to it, are specially bene- 
fited, such a portion of the cost thereof, as is equivalent, 
but not in excess, of the special benefits confirmed by the 
improvement; and this principle of justice in itself im- 
pliedly furnishes the measure, and limits the extent of 
the right.” | 

To show that the assessment is confined to such prop- 
erty, and limited to the value of the special benefits con- 
ferred, as above indicated, see Seville vs. Cleveland, 1 
Ohio St., 126; Hill vs. Highdon, 5 Id., 243; Meissner vs. 
Toledo, 31 Id., 387; Tide Water Co. vs. Coster,3 C. E. 
Green, 518; Hammett vs. Philadelphia, 65 Penn. St., 146; 
Thomas vs. Gaines, 35 Mich., 156; Nichols vs. Bridgeport, 
23 Conn., 204; Matter of Flatbush Avenue, 1 Barb., 286; 
Matter of Fourth Avenue, 4. Wend., 452; Matter of Albany 
Street, 11 Id., 149; Matter of William and Anthony Street, 
19 Id., 678; Emmerson vs. Saltmarsh, 7 Ad. and E., 266: 
Dore vs. Gray, 2 T. R., 358; Stafford vs. Haineton, 2 Brod 
and Bing., 691. 

In Tide Water vs. Coster (Supra), it did not appear that 
the assessment would exceed the benefits, but the Court 


315° 


943 held the act void, because under it the assessment might 
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exceed the benefits. 

Here, it was judicially ascertained, and in the mode 
provided by the Act, that the assessment would exceed 
the benefits. And if an assessment on the basis of ben- 
efits is impliedly limited in amount to the value of the 
benefits, as ascertained in the mode provided by law, and 
is void if in excess of such benefits, it is none the less 
void because it is distributed over a period of twenty 
years, and only a small percentage of the entire burden 
is required to be discharged each year. 


THE REMEDY. 


3. As to the remedy: 

It is claimed that if the assessment is void, it is void 
on its face, and no injunction will lie. 

But the case of the Savings and Loan Society vs. Austin, 
46 Cal., 488-9, distinctly recognizes the principle that an 
injunction will lie against a Tax Collector when it ap- 
pears that the enforcement of the tax would lead to a 
multiplicity of suits. 

And I do not understand any of the cases to deny the 


doctrine. 
AN OREGON CASE. 


The case of Coulson vs. Portland, Deady, 481-495, 
was a similar case to this, arising under. a city ordinance 
providing for the levy and collection of an annual tax 
for the period of twenty years in payment of interest 
coupons on railroad bonds. The Court says: If the ordi- 
nance only provided that this tax should be levied and 
collected once, then it might be said that the complain- 
ants had a plain, adequate and complete remedy at law, 
and therefore could not maintain this suit in equity. 

But the ordinance provides for a levy and collection of 
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taxes to pay these coupons, once a year for a period of 
twenty years. 

To recover them back, or defend the possession of the 
property sold for them, will require a multiplicity of 
suits, and what is more, arising separately through a long 
period of time. 


THE PREVENTION OF REPEATED SUITS. 


The bringing of repeated suits weekly for the recovery 
of wages claimed to be due to an employee weekly, under 
a contract for labor, has also been held sufficient to war- 
rant an injunction to prevent a multiplicity of suits 
(Tarbox vs. Hockenstein, 4 Baxter, 78.) 

So, upon a bill to enjoin the collection of a promissory 
note already in suit, and to restrain defendant from trans- 
ferring other notes of the same character not yet due, an 
injunction is proper for the purpose of preventing a mul- 
tiplicity of suits upon the several notes, and in order that 
the whole matter be determined upon the proceeding in 
equity (Zeigler vs. Beasey, 44 Ga., 56.) 

So an injunction lies when the Act in question is one 
necessarily affecting all the inhabitants of the district 
named, who, in respect of persons or property, are liable to 
taxation under its provisions, and a bill is filed to test 
the validity of the Act (Bull vs. Rand, 13 Gratt, 86.) 

Says Lee, J., (p. 87): “It may be that for each act of the 
Board of Commissioners affecting the inhabitants of the 
district, every one who is aggrieved, might have a rem- 
edy at lawof some sort, more or less effectual, but the 
remedy in equity would be far more perfect, adequate and 
complete, and as the acts of the Commissioners would be 
in their nature continuing and to be renewed from time 
to time, to restrict the parties to their legal remedies, 
would be to consign them to interminable litigation, and 
insure endless multiplicity of suits.” 
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[ think the present is a proper case for the application 
of the principal. 

Decree for plaintiff. 

EpMonps, Judge. 

And thereafter the Court filed its findings in said cause, 
and judgment was entered therein in favor of the plaint- 
iffs therein. Upon the foregoing statement of the case, 
the defendants assign and specify the following errors of 
law committed by the Court upon the trial of said cause, 
and will rely upon the same on motion for a new trial 
herein, and upon appeal, that is to say, all the rulings 
hereinbefore set forth, and to which exceptions were sev- 
erally taken as hereinbefore set forth, being the exceptions 
numbered from 1 to 43 inclusive, and the defendants 
hereby specify the particulars in which the evidence is in- 
sufficient to support the decision and judgment of. the 
Court in the following particulars and respects, that is to 


say: 


The fourth finding of the Court is contrary to the evi- 
dence, and the evidence is insufficient to support the 
same in this, that the evidence shows that the supple- 
ment of the papers therein referred to were part and par- 
cel of said papers, and published, distributed and circu- 
lated at the same time and in the same manner, and as 
part of said paper, and had co-extensive circulation with 
said paper, and that such supplements were published as 
and according as the exigencies of the business of such 
papers required the publication thereof, and the notices in 
said finding mentioned were published in the papers and 
in the manner disclosed in the foregoing statement. 


That finding 7 is contrary to the evidence and the 
evidence is insufficient to support the same in this, that 
the evidence shows that the resolution therein mentioned 
was published at the time and in the manner required 
by law, and the same was published in a newspaper there- 
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in mentioned, and the supplement of said paper in said 
finding mentioned was part and parcel of said newspaper, 
and was printed, published and circulated in the same 
manner and gave the same publicity as any other part 
of said newspaper, and publication of said resolution in 
said supplement furnished all the notice to the public 
that publication thereof in any other part of said news- 
paper would have given. 


That finding 8 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that the 
evidence shows that said Tibbey was authorized to pub- 
lish said notice; that the same was properly published, 
that the supplements to the newspapers in said finding 
mentioned were part and parcel of the respective news- 
papers therein named, printed, published and circulated 
in the samhe manner as said newspapers, and that public- 
ation of such notice in said supplement furnished all the 
publicity to the public that publication thereof in any 
other part of said newspapers on said respective dates 
could or would have furnished to the community. 


Finding 9 is contrary to the evidence, and the evidence 
is insufficient to support the same in this, that the case 
shows that said Board of Dupont Street Commissioners 
did subsequent to the date therein mentioned, convene, 
organize and act as a Board of Dupont Street Commis- 
sioners, and did procure and adopt an official seal, and 
published the notices of them required to be published 
under the provisions of said Act of the Legislature. 


That findings 17 and 18 are contrary to the evidence, 
and the evidence is insufficient to support the same in 
this, that the evidence shows that said report was made 
in conformity with the provisions of said Act of the Leg- 
islature, and contained therein all and singular the mat- 
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‘the provisions of said Act of the Legislature. 

Finding 21 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that the 
evidence does not show that the experts or Board of Du- 
pont St. Commissioners treated each lot taken as of the 
same value as a front lot of only 30 feet in depth, or that 
they estimated the same at 200 per cent. greater, than it 
in fact was, or any percentage greater than the actual 
value of the same, or that they adopted a false rule 
for ascertaining the value of the same, or that the 
rule adopted by them was not equal or uniform, and 
there is no evidence to show that the valuations made by 
said Board of Dupont Street Commissioners or said ex- 
perts were not fair, just and proper, and there is no evi- 
dence to show omission from the estimate of benefits to 
lots on the west side of said Dupont street, two-thirds of 
the actual benefits, or any benefit actually accruing to 
said lands, and there is no evidence to show that such 
estimate, and all of the estimates made by said experts 
and said Board of Dupont Street Commissioners, were 
not fairly made in the exercise of their best judgment 
and in accordance with the facts and evidence bearing 
upon the subject. 


Finding 22 of the Court is contrary to the evidence, 
and the evidence is insufficient to support the same in 
this, that there is no evidence to show that said Board of 
Dupont Street Commissioners arbitrarily, or at all, added 
the same money therein mentioned, or any sum of 
money to the cost of making said improvement. 


That finding 24 is contrary to the evidence, and the 
evidence is insufficient to support the same in this, that 
the evidence shows that the notice therein mentioned was 
legally published for the time required by law, and that 
the supplements of the papers there in said finding 
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958 named, were part and parcels of such papers printed, 


959 


published and circulated at the same time, and in the 
same manner, and circulated co-extensively therewith, 
and furnished all the publicity to the public of the 
matters contained therein, that publication of the same 
in any part of the same papers would or could have 
given. | 


That finding 25 is contrary to the evidence, and the 
evidence is insufficient to support the same in this, that 
the evidence shows that all parties concerned had full 
notice of the filing of the objections therein mentioned, 
and of all action taken thereon, and the plaintiffs herein 
and their predecessors in interest were fully aware of the 
same, and the plaintiffs and their predecessors in interest 
at all times not only knew, but had the means of know- 
ing of the filing of said objections, the alleged grounds 
for the filing of the same, of the action had thereon, and 
that they refrained and desisted from making any com- 
plaint concerning the same, because they were contented 
therewith. 


And the evidence wholly fails to show that the changes 
and modifications in the report in said finding men- 
tioned were not fair, just and proper, and that the same 
were not made by the County Court and by said Commis- 
sioners in the exercise of an honest, sound and judicious 
judgment and discretion. 


Finding 26 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, the 
action of said County Court upon the said objections was 
not pursuant to any arrangement, and was not in the 
absence of any of the parties to said proceedings or with- 


_ out notice to them, or that the action of said Court was 


ot regularly had in due and orderly course of judicial 
eeedings, or that said Court did not act upon the 
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evidence before it, in the exercise of its own judg- 
ment. 


Finding 27 is contrary to the evidence and the evi- 
dence is insufficient to support the same in this, that 
there is no evidence to show that the changes and altera- 
tions ordered by the County Court were ordered by 
the consent of the objectors and Commissioners 
alone or without investigation of the subject matter 
of the objections, or without any actual considera- 
tion of the merits, or without any proof of any 
kind; but on the contrary, the evidence shows that all 
parties to said proceeding had notice thereof, that the 
Court acted upon the evidence submitted to it, and its 
action was determined in the exercise of the judgment 
of the Court on the evidence before it, with such proof as 
the parties deemed fit to submit thereon to the Court. 


Finding 28 is contrary to the evidence and the evi- 
dence is insufficient to support the same in this, that 
there is no evidence to show that the changes and altera- 
tions in the report of said Dupont Street Commissioners 
were made and consented to by the Board of Dupont 
Street Commissioners for the sole purpose of inducing 
the objectors to withdraw their objections or to prevent 
an examination of said report on its merits, or without 
disclosure to the Court of the circumstances under which 
such alterations were consented to or of the motives that 
influenced the Commissioners in consenting to the same, 
but on the contrary the evidence shows that all the par- 
ties to said proceedings were fully apprised thereof—that 
the Court was fully aware of the same and made the same 
in the exercise of its own judgment upon the evidence 
thereon submitted to the Court, and there is no proof to 
show that the changes and alterations so directed were 
not just and proper, or any evidence to impeach the in- 
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tegrity of the same, or of the action of the Court, or of 
any of the parties thereto. 

Finding 29 is contrary to the evidence, and the evi- 
dence is insufficient to support the same, in this, that there 
is no evidence to show that in making said changes and 
alterations, deductions or additions, any different mode 
of estimating the extent of the benefits or the value of 
the property taken was applied to the property of persons 
objecting, from that which was in said report applied to 
the property of other persons, or that the rules adopted 
in making such changes and alterations, were detrimental 
to any one, or were unfair or unjust, or that thereby the 
burdens of any of.the parties to said proceedings were 
unjustly or inequitably increased or affected, or that 
equality and equity and uniformity did not pervade all 
the changes and alterations made as well as the entire 
assessment, and there is no evidence to show that any 
different rule was applied in making the original report 
from that adopted in making the changes and alterations 
therein, or that the rule or principle adopted in making 
such changes or alterations were injurious to any person 
interested in said proceedings. 


That finding 30 is contrary to the evidence and the 
evidence is insufficient to support the same in this, that 
the evidence does show that there was a hearing upon 
the application therein mentioned and evidence adduced 
thereon and consideration had thereof. 


Finding 31 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that 
there is no evidence to show that there was any arbitra- 
tion between said Board of Dupont St. Commission- 
ers and said Blythe to induce him to withdraw his objec- 
tions or otherwise, or that said Dupont St. Commis- 


: a sioners at all arbitrated any of the matters in said find- 
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ing mentioned, or that said Commissioners were in any 
manner obligated to respect the action of said pretended 
arbitrators, or that in the action by them had or taken, 
they were influenced otherwise, or in any ways except in 
the exercise of their own judgment, or that there is any- 
thing in the evidence to show that in the action of said 
Commissioners touching the application of said Blythe, 
they were at all influenced by ought, save a sound exer- 
cise of their judgment and discretion, and the evidence 
shows that the plaintiffs, and all parties interested in said 
Dupont street, were aware of the objections of said 
Blythe, and of the action had thereon, and had all oppor- 
tunity to contest the same, or take such action thereon 
as they might be advised; and there is no evidence to 
show that the action of said pretended arbitrators in the 
premises was other than advisory to said Board of Du- 
pont Street Commissioners, and there is no evidence to 
show that there was any unfairness, inequality or injus- 
tice therein, or that the same was not just, fair and 
proper. 


Finding 32 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that 
there is no evidence to show that said Board of Dupont 
St. Commissioners speeded the making of their re- 
port, or the procuring of the confirmation of the same, 
through any alarm or apprehension of objections there- 
to, or for any improper motive or purpose, or to prevent 
any one from the exercise of their just rights touching 
the same, and the evidence shows that such final confir- 
mation was not obtained without hearing or without 
notice to the parties affected thereby, but on the contrary, 
the evidence shows that all parties interested in said pro- 
ceedings had full notice thereof, and such evidence touch- 
ing the same was submitted to the Court as the parties 
deemed advisable, and the plaintiffs herein, and their 
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970 predecessors in interest, had full notice of all action of 
the County Court touching the same. 


Finding 33 is contrary to the evidence, and the 
evidence is insufficient to support the same in this, 
that there were answers to said petitions, and there 
was inquiry into, and discussion of the objections 
raised thereby, and proof taken thereon before said 
Court, touching the same, and hearing had thereon 
upon the merits thereof, and the purpose and object of 
said alterations and modifications were fully made known 
to the Court, and all evidence touching the same that 

971 the parties deemed proper to submit to the Court was 
submitted, and the Court, in acting thereon, acted in reg- 
ular judicial form with the same publicity, and in the 
same open and public manner that all other business 
conducted in said tribunal was conducted. 
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Finding 34 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that the 
evidence shows that counsel for plaintiffs herein were 
cotinsel for objectors in said finding mentioned, and that 
the action of said County Court was had upon the invita- 
tion, suggestion, argument and advice of such counsel, 
and the plaintiffs herein and their predecessors in inter- 
est, and their attorneys, were fully apprised of all that 
transpired before said Board of Dupont Street Commis- 
sioners, and in said County Court, touching said objec- 
tions, and all matters concerning the same, and they did 
consent directly and indirectly to all proceedings of said 
Commissioners and of said County Court touching all 
and singular matters in said finding mentioned, and the 
plaintiffs and their predecessors in interest not only con- 
sented thereto, but refrained from taking action against 
the same, because in the exercise of their right they 
deemed it for their best interests to secure the completion 
of said improvements at the earliest date with the least 
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973 litigation and the least expense possible, and 


974 


975 


the evidence shows that during all the time of 
the pendency of such _ proceedings that  plain- 
tiffs and their predecessors in interest were aware of the 
pendency of such proceedings; aware of the actions of 
said Board of Dupont Street Commissioners, and had vis- 
ible before their eyes all that was taking place concern- 
ing the same, and that they urged and pressed the com- 
pletion thereof themselves as for their best interests. 


Finding 35 is contrary to the evidence, and the evi- 
dence is insufficient to support the same in this, that the 
evidence shows that the plaintiffs and their predecessors 
in interest did consent to and acquiesce in said assess- 
ment; and that upon the trial of this action the counsel 
for the plaintiffs in open court withdrew and disclaimed 
all charges of any actual fraud in any proceedings in the 
widening of Dupont Street. 


That finding 37 is contrary to-the evidence, and the 
evidence is insufficient to support the same in this, that 
it does not show that all of said bonds were sold and dis- 
posed of, and the plaintiffs and their predecessors in in- 
terest have had the benefit of the proceeds of the same. 

That such bonds were sold and disposed of to the par- 
ties acquiring the same in good faith for value, and in 
reliance upon the entire legality of the proceedings in 
and about the widening ofsaid Dupont Street, and the final 
confirmation of such proceedings by said County Court, 
and the consent and acquiescence of all parties interested 
in or affected by said proceeding. 


That finding 38 is contrary to the evidence, and the 
evidence is wholly insufficient to support the same, in 
this, that there was no evidence adduced on the trial of 
this action of any nature or character touching any of the 
matters in said finding mentioned. 
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That finding 39 is contrary to the evidence, and the 
evidence is insufficient to support the same, in this, that 
the evidence distinctly shows that all of the intervenors 
purchased and paid for said bonds in good faith, in open 
market, for the current market value thereof, and in full 
reliance upon the validity of the proceedings to widen 
said Dupont street, and upon the conclusiveness of the 
judgment of said County Court and said intervenors. 
Nor had any of them any notice of any alleged or pre- 
tended irregularities complained of in this action, and 
they and every of them believed, and were advised 
by counsel learned in the law, that the law under which 
said bonds were issued, was constitutional and valid, and 
the proceedings had thereunder were regular, and the 
regularity and validity thereof, conclusively determined 
by the judgment of said County Court finally confirming 
the report of said Dupont Street Commissioners. 


That finding 40 is contrary to the evidence, and that 
the evidence is insufficient to support the same, in this, 
that the evidence shows that said Board of Dupont Street 
Commissioners did lawfully acquire jurisdiction, and did 
legally and regularly pursue all steps prescribed in and 
by said Act of the Legislature, and that said County 
Court did acquire lawful jurisdiction of the proceedings 
to widen said Dupont street, and that said County Court 
had exclusive jurisdiction of said proceedings, and that 
the judgment of said County Court thereon was final and 


-conclusive in absence of the same being reversed upon 


appeal by the Supreme Court of this State. 

And defendants further specify and assign as error 
committed by the Court on the trial of this action, that it ap- 
peared from the evidence that upon the face thereof, that 


the County Court of the City and County of San Fran- 


cisco, had alone jurisdiction of the proceeding to widen 
said Dupont street; that upon the face thereof, the said 
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979 proceedings recited a full, strict and literal compliance 
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with all the terms and conditions of said Act, of the Leg- 
islature. 3 

That under authority of said Act of the Legislature, 
bonds were issued and sold and disposed of to the pub- 
lic and third persons, who bought the same in good faith 
for the then current market value thereof, relying upon 
the regularity, legality and conclusiveness of the judg- 
ment of said County Court, and that as in favor of the 
parties so acquiring said bonds, and all persons claim- 
ing under them, evidence was wholly inadmissible 
to impeach or attack the regularity or validity of 
said proceedings, or to show any secret vices therein 
that would affect the validity of the. same; and 
the Court erred in allowing the regularity and validity 
of the judgment of said County Court. to be impeached 
or affected by any such evidence, and the Court further 
erred in according such evidence any weight or effect so 
as to impair the jurisdiction, regularity, validity and con- 
clusiveness of the judgment of said Court upon all 
parties interested in said proceeding, as against the hold- 
ers of the bonds issued under and by virtue thereof. 

In addition to this suit there are twelve other suits 
pending in said Superior Court, instituted by and on be- 
half of allthe property owners affected by the widening of 
said Dupont street, for the same purpose as this action— 
the pleadings of all of which mutatis mutandis are the 
same as the pleadings in this action, and upon the trial 
of this action it was agreed in open Court that two of 
said actions, to-wit: the present action and the case of 
Cornelius O’Connor et al., plaintiffs, against the defend- 
ant Charles Tillson, Tax Collector, etc., should be tried as 
representative cases; that is to say, the present action of 
Lent et al. to represent the rights of the property owners 
on the east side of said Dupont street, and said case of 
O’Connor et al., to represent the rights of the property 
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982 owners on the west side of said Dupont street, affected by 
the widening of said Dupont street. 

The only additional evidence introduced on the trial of 
said case of O’Connor was: 

It was shown by competent evidence upon such trial, 
that Cornelius O’Connor, Ickeheimer, 
Hobart, Donald McLea and N. Cousin, being some of the 
property owners on the west side of Dupont street, who, 
under the provisions of said Act of the Legislature, 
elected to take bonds instead of money for the damages 
awarded to them for damages done, or property 
taken in the widening of said Dupont street as aforesaid, 

983 within about three months after receiving such bonds 
from said Commissioners sold such bonds. 


Rosert Wart, called by defendant, testified that he 
did not own the bonds received by him in lieu of money 
for damages, but held them on account of Richard Ivers; 
that Ivers (witness thinks) deposited the bonds with the 
Odd Fellows’ Savings Bank. 
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G. W. Osporn, called by defendant, testified that he 
did not receive any Dupont street bonds on his own ac- 
count, but did receive 15 bonds as agent for another 

984 party, and disposed of them. | 


WituiaM Krppsez, called by defendant, testified that he 
received 48 bonds in lieu of damages, and still retained 
them. 

It was admitted by counsel, that Hyam Joseph, Louisa 
M. Babcock, David Hunter and W. W. Young received 
bonds in lieuof damages. 

And except as herein last stated the evidence upon the 
trial of both of said actions was the same, and the same 
objections, same rulings and exceptions were made upon 
the trial of both of said actions. 

Inasmuch as the evidence, objections, rulings and 
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985 exceptions, as aforesaid, were the same in both of said 
actions, and the findings and final relief the same; in 
order to avoid unnecessary expense, it was, and it is 
hereby stipulated and agreed that this statement shall 
constitute the statement of the case upon motion for a ) 
new trial in both of said actions, and the statement on ‘ 
appeal to the Supreme Court in both of said actions, and ; 
this statement may be used upon motion for new trial 
of either of said actions, or upon appeal to the Supreme ; 
Court in either of said actions, with like force and effect d 
as if the same had been regularly prepared, served, set- a 
tled, certified and filed in each of said actions, and no 

986 other statement or bill of exceptions shall be necessary 
upon motion for new trial or upon appeal to the Supreme 
Court in either of said actions. 

P McALuistTerR & BERGIN, 
Attorneys for Defendant and Intervenors. 


Service of within statement is hereby admitted, and 
all exceptions as to the time and manner of service is 
hereby expressly waived on this 25th day of May, 1882. 

GARBER, THoRNTON & Brsnop, 
Attorneys for Plaintiff. 

Statement correct. 
sf GARBER, THorntToN & BisnHop, 
9S Attorneys for Plaintiff. 


Attorneys for Defendant. 


The foregoing statement on motion fora new trial and 
on appeal is hereby settled and allowed. 
M. A. Epmonps, 
Judge. 
Endorsed: Filed May 26th, 1882. 
Davip WILDER, 
Clerk. 
By Joun M. Days, 
Deputy Clerk. 
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988 [Title of Court and Cause.] 


Order Denying Motion for New Trial. 


Fripay, May 26th, 1882. 
This cause came on to be heard this day on a motion 
for a new trial herein, the parties being present by their 
respective counsel, Messrs. Garber, Thornton and Bishop 
appearing for the plaintiffs, and Messrs. McAllister & 
Bergin for the defendants, and the said motion being 
submitted, and the Cuurt being fully advised in the prem- 
ises, it is ordered that said motion for a new trial be and 
| the same is hereby denied. 
989 Minute Book No. 1, Dept. 6, page 749. 


[Title of Court and Cause. | 
NOTICE OF APPEAL. P 


You will please take notice that the defendant and in- 
tervenors in the above entitled action hereby appeal to 
the Supreme Court of the State of California, from the 
judgment therein rendered, on the 14th day of May, a. 
p., 1881, and therein entered, in the said Superior Court, 

990 on the 25th day of May, 1881, in favor of the plaintiffs 
in said action, and against said defendant and interven- 
ors, and from the whole thereof; and also from the order 
made in said action on the 26th day of May, a. p. 1882, 
denying defendant’s motion for a new trial. Dated this 
14th day of June, 1882. Yours, &e., 

McALuister & BeraIn, 
sSinecuine for Defendant and Intervenors. 


To the Clerk of said Superior Court and 
Messrs. GARBER, THORNTON & BisHop, 
Attorneys for Plaintiffs. 
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{Endorsed:] 


Filed June 14th, 1882. 
Davip WILDER, 
Clerk. 
By H. P. Tricou, 
Deputy Clerk. 


Service and receipt of a copy hereof admitted after fil- 
ing, this 14th day of June, 1882. 
TARBER, THORNTON & BisHop. 
Attorneys for Plaintiffs. 


[Titl of Court and Cause. ] 
STIPULATION. 


It is hereby stipulated and agreed, that the foregoing 
Transcript contains a full, true and correct copy of the 
Judgment Roll, Notice of Intention to Move for a New 
Trial, Statement on Motion for a New Trial of Defendant 
and Intervenors, Order Denying a New Trial, and Notice 
of Appeal in this cause; that the appeal was duly per- 
fected, and that a good and sufficient undertaking on 
appeal, in due form of law, has been properly filed. 

That the foregoing is a full, true and correct transcript, 
and that this appeal may be heard thereon. 

McAtuister & BERGIN, 
Attys. for Appellant. 

GARBER, THornton & BisHop, 
Attys. for Respondents. 
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‘Title of Court and Cause. | 


OPINION. 


In bank. Appeal from Superior Court, San Francisco. 
McAllister & Bergin and D. M. Delmas for appellants. 
Garber, Thornton & Bishop for respondents. 


Tempe, J. This suit was brought to enjoin the Tax 
Collector of the City and County of San Francisco from 
selling certain real estate, for the collection of the tax 
imposed for the payment of the Dupont Street Bonds, 
issued under the Act of the Legislature, approved March 
23d, 1876, (St. 1875-76, p. 433.) That Act provided for 
the widening of Dupont street, but was not to go into 
operation until the Board of Supervisors should declare 
by resolution or order that in their judgment it was ex- 
pedient to widen the street in accordance with and in the 
mode prescribed by the Act. The Act specially defined 
the district benefited by the proposed improvement which 
should bear the burden of making it, to be assessed to 
the owners of land in proportion to the benefit received. 
The district was described as two separate parcels of land, 
being two strips—one on either side of the street—extend- 
ing from Bush street to Market; the strip on the east side 
in width extending half way to Kearny, and that on the 
west half way to Stockton—such streets being the par- 
allel streets nearest to Dupont on the east and west. In 
case the Board of Supervisors expressed their judgment 
in favor of the improvement, the Dupont Street Com- 
missioners, named in the Act, to-wit, the Mayor, the 
Auditor, and County Surveyor, were to publish a notice 
in two of the daily papers printed in the City of San 
Francisco, informing property owners along the line of 
said street of the organization of the Board, “and invit- 
ing all persons interested in property sought to be taken 
or which would be injured by said widening, to present 
to the Board maps and plans of their respective lots, and 
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a written statement of the nature of their ‘claim or in- 
terest in such lots.” The Board was required to have an 
office in the city, and was furnished with a secretary, and 


allowed to employ clerks, attorneys, surveyors, draughts- 


men, searchers of records, etc., and Section 7 of the Act 
defines with considerable particularity the duties of the 
Commissioners, and the mode of performing them. It 


.is provided, however, that within 30 days after the publi- 


cation of the notice of the organization of the Board the 
owners of a majority in value of the property fronting on 
the street may interpose their veto to the further prose- 
eution of the work, which veto shall be final. If the pro- 
ceeding was not thus arrested, the Board was to proceed, 
and, having completed the work of estimating damages 
and benefits, was to embody the result in a report, the 
precise nature of which is minutely defined in the Act, 
and which apparently, when so made, would give full and 
particular information of every determination of the 
Board which could affect the intérest of any person. 
This report, when thus completed, was to be left “ at the 
office of the Board daily during ordinary business hours, 
for thirty days, for the free inspection of all parties in- 
terested, and notice that the same is open for such time 
and such place,” to be published by the Board daily, for 
20 days, in two daily newspapers printed and published 
in the city. At any time within this 30 days any person 
interested, who felt aggrieved by the action of the Board, 
could file in the County Court his petition setting forth 
his grievance, and the Court was empowered to approve 
the report, or to cause the same to be altered or modified, 
and finally to approve as modified. When the report 
was finally approved, the Board was to issue bonds of the 
city and county in a sum snfficient to pay the damages 
awarded, and all costs, the bonds to be paid by a tax on 
the district benefited. When the damages were all paid 
by the proceeds of the bonds, and the persons receiving 
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1000 the payments had conveyed to the city and county the 


lands taken, the Board was to remove the buildings and 
widen the street; and it was provided that the comple- 
tion of the work “shall be deemed an absolute accept- 
ance by the owners of all lands affected by this Act, and 
by their successors in interest of the lien created by this 
Act upon the several lots so affected. * * *” 

The complaint avers that the work was actually per- 
formed, that is, that during the first seven months of the 
year 1877 the street was actually widened from 44 feet to 
74 feet, by the removal of the buildings, and the turning 
of the same into roadway and sidewalk; that the bonds 
were sold, and the money thus obtained was used for the 
payment of the damages and costs; but it is claimed that 
money was expended improperly, and a large sum re- 
tained without just authority, for costs to accrue. 

The objections to the proceedings are numerous, but 
may be included under the following: (1) The act is 
unconstitutional; (2) the Board of Commissioners had no 
power or jurisdiction to act because the Board of Super- 
visors did not properly express their judgment that it 
was expedient to widen Dupont street; (3) the notices re- 
quired to be given to parties affected were never, in fact, 
given as required; (4) the Board was guilty of fraud and 
misconduct; and (5) the report, as confirmed, shows that 
the damages exceed the benefits. 

1. It is claimed that the Act is unconstitutional on 
many grounds. 

First. Because it is an attempt by the State to exercise 
the power of assessment for local improvements within. 
the limits of a municipality. People vs. Lynch, 51 Cal., 
34. In that case it was said of the statute there under 
consideration: “Such law is unconstitutional, because it 
is mandatory in its nature, and deprives the Board of 
Trustees * * * ofall choice or discretion in refer- 
ence to improvements.” The Act in question does not 
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do that. It leaves the matter entirely to the local Legis- 
lature to say whether the work shall be done or not. 
True, if the Board of Supervisors concludes to order the 
work to be done, the Act designates the City officers who 
shall act as Commissioners. This power to act as a Board 
is given to such officers, and their successors in office. 
The mode of procedure is also prescribed. There is noth- 
ing unusual in this. Nor does it matter that the mode 
differed from that laid down in the Consolidation Act for 
inaugurating other improvements. But this question is 
not an open one. People vs. Bartlett, 67 Cal., 156, 7 Pace. 
Rep., 417; Pacifie Bridge Co. vs. Kirkham, 64°Cal., 519, 2 
Pac. Rep., 409. 

Second. It is claimed that the Act is unconstitutional 
because it does not provide for due process of law. 

1. It is claimed that the parties to be affected had a 
right to be heard upon the question whether the street 
should be widened or not, that the proceeding is judicial 
in its character,—is, in fact, a part of the proceeding to 
take private property for public use, to which the persons 
whose property is affected must be parties. There was 
no provision for such hearing. But it is plain that it 
is not a judicial act in that sense. It may be said to be 
judicial in the sense that it is not ministerial. It is an 
Act which rests in the sound discretion of the authority. 
It may actor not, or may act in such mode as it may 
deem best, within legal limits, but it is not a determina- 
tion by a judicial tribunal of the rights of parties before 
it. It is a Legislative Act, and the power to determine 
the expediency of a public improvement rests with the 
Legislature, or such local authorities as have been charged 
with the duty of determining the policy of the govern- 
ment in such matters. Some authorities from New Jer- 
sey are cited to the contrary, but the overwhelming cur- 
rent of decision is in accord with this view. Where com- 
pensation is provided for property taken, and persons in- 
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terested are awarded an opportunity to be heard as tothe 
amount, the constitutional requirement is satisfied. So, 
too, where a district is charged with an assessment for a 
local improvement, it is enough if the parties to bear the 
burden havea right to be heard as to the assessment be- 
fore the lien becomes final upon their property. Reclam- 
ation Dist. vs. Evans, 61 Cal., 104; In re Zhorowski, 68 N. 
Y., 88; Holt vs. City, 127 Mass., 408; Pearson vs. Zable, 
78. Ky., 170; Brewster vs. Syracuse, 19 N. Y., 116; People 
vs. Smith, 21 N. Y., 595. 

2. It is claimed that the Act does not provide for due 
process of law, because the notices prescribed are insuf- 
ficient. The notices provided for in the Act which are 
criticised under this head are the notice of the organiza- 
tion of the Board, and the notice that the report of the 
Board is open for inspection. 

The sufficiency of the notice will depend, to a very 
considerable extent, on the nature of the proceeding, and 
the statute on which it is based. The statute is always 
presumed to be known, and whether the notice really af- sa 
fords the necessary information, and gives the party : 
whose interests are affected an opportunity to be heard, 
must depend largely upon those provisions. It has been 
repeatedly held that. proceedings: for the levy and con- 
lection of taxes are not necessarily judicial, and that due 
process of law, as applied to such matters, does not re- 


quire such notice as is considered essential to the valid- 

ity of a judgment. In Kentucky R. R. Tax Cases, 115 ; 

U. S., 331, 6 Sup. Ct. Rep., 57, it is said: ‘Notice by 

statute is generally the only notice given, and that has ; =— 
been held sufficient. ‘In judging what is due process of ‘wr 


law,’ said Justice Bradley in Davidson vs. New Orleans, 
96 U.S. 97, ‘respect must be had to the cause and object 
of the taking, whether under the taxing power, the power 
of eminent domain, or the power of assessment for local } 
improvements, or none of these; and, if found to be suit- 
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1009 able or admissible in the special case, it will be adjudged 


to be due process of law; but if found to be arbitrary, 
oppressive, and unjust, it may be declared to be not due 
process of law.’” In other words, the sufficiency of the 
notice must be determined in each case from the particu- 
lar circumstances of the case in hand. And further, in 
matters of assessment and taxation, the same character 
of notice is not required as in ordinary actions in a court 
of justice; for the reason, I presume, that in such sum- 
mary proceedings it is not practicable or usual. 

Now, then, what are the circumstances of this case 
which have a bearing upon this question? Dupont 
street is one of the oldest streets in the City of San Fran- 
cisco. That portion affected by this proceeding was in 
the heart of the city and had long been a finished street, 
the lots along it on both sides built upon and occupied. 
The district which it was alleged would be benefited was 
specifically defined in the Act. Kearny street had short- 
ly before been widened by a proceeding somewhat sim- 
ilar, and the result had been to make the street more at- 
tractive. The tendency of business was westward, and 
Dupont street was the next parellel street. It was forty- 
four feet wide. It was not to-any considerable extent a 
thoroughfare except for local purposes. There was not 
much reason for widening the street, which could inter- 
est the general public. But the case comes as near as 
can be imagined, to being one, in which it was a certain 
proposition, that the proposed improvement would be 
greatly to the advantage of the individual property- 
owners. The municipality and the general public, how- 
ever, were obviously so little interested in the matter, 
that it would hardly be putting the matter too strongly 
to say that there was no decent pretext for the improve- 
ment except upon the hypothesis that the local property- 
holders desired it, and would be advantaged by it. 

It is inconceivable that the matter should be passed 
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through the Legislature without being a frequent subject 
of discussion among the lot-owners, even if it were not 
done at their instance. They had notice, not only as a 
rule of law which charges every one with knowledge of 
the Statute, but must have had such information as a 
fact, and also that in making the improvement the offi- 
cials were acting, ina certain qualified sense, as their 
agents for their individual advantage, rather than for the 
public. 

After the Supervisors had resolved that it was expedi- 
dient that the street should be widened and the Board of 
Commissioners was organized, the whole proceeding 
could even then be stopped by a majority in value of 
frontage on the street. And when the work should all 
be completed the Act provides, as already recited, that 
the completion shall be deemed an acceptance by the lot- 
owners of the lien of the debt, as an absolute waiver of 
all claim upon the city for any part of the debt, and asa 
contract between such owners and the holders of the 
bonds issued under authority of the Act. 

Under such circumstances it seems to me, the notices 
required are greatly helped out by the Act itself. The 
owners are, in a certain sense, parties to a proceeding, 
and are informed beforehand of the notices which will, 
or may be given, and of the purpose of them. They are 
informed minutely of the course of procedure, and the 
duty, in my opinion, is cast upon them of exercising a 
certain degree of diligence in regard to them. Having 
notice that the municipality would assume no part of the 
burden, and that when completed the entire cost would 
become a lien upon their property, and the bonds be 
considered as their individual contracts, they were put 
to their diligence to see that the Board faithfully per- 
formed its duties, at least to the extent that they could 
not afterwards complain of mere irregularities or of any 
misconduct on the part of the Commissioners which 
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they could have had reviewed and corrected in the pro- 
ceeding itself, dwm fiert. 

This, of course, if correct, does not obviate the neces- 
sity of notice, but I think it has an important bearing 
upon the issue as to the sufficiency of the notices pro- 
vided, and, if I am right, it is unnecessary to mention 
particularly some objections to the statutory provision, 
which, I may venture to say, in such a view, seems al- 
most trivial. Some of them, however, cannot justly be 
so characterized. | 

Among these are the objections that the notice is not 
required to be addressed to any one, that at the best it is 
only for those owning property fronting on Dupont 
street. 

As already indicated, the notice must be read in the 
light of all the provisions of the Act. In Boorman ys. 
Santa Barbara, 65 Cal., 313, 4 Pac. Rep., 31, which is 
much relied upon by the respondents, the Act authorized 
the Mayor and Common Council, upon petition, to lay 
out, widen, etc., any street in the city, and directed them 
to give notice by publication in a newspaper of the time 
and place where they would proceed to examine the prop- 
erty to be affected. St. 1877-78, p. 777. This Court held 
the Act unconstitutional, because it did not sufficiently 
provide for notice. As it “provides for no notice at all 
addressed to any particular person or class of persons, or 
which would inform any particular person that on fail- 
ure of appearance any burden would be imposed upon 
him or his property,” the Court said: “It will be observed 
the Act neither fixes the boundaries of an assessment 
district nor authorizes the Common Council to fix them. 
* * * Tt is possible, if the Commissioners were au- 
thorized to fix the limits of the assessment district, finally 
or conditionally, in the first instance, and then to give 
notice—even by publication—to the owners of property 
within the district, the notice would be sufficient. But 
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the Act provides only for notice, at most, to all property 
owners in Santa Barbara. Who can know that his prop- 
erty may by the Commissioners be deemed to be bene- 
fited ?”’ 

Plainly, that is not an authority against the suff- 
ciency of the notice here. The authorities seem to be 
all, or nearly all, in favor of the proposition that when 
the limits of the assessment district are defined in the 
statute the notice need not be addressed to the persons 
whose property is affected by name; and certainly, in 
this particular case, we see no good reason for such a re- 
quirement. Jn re Mayor, 99 N. Y., 580; City of Ottawa 
vs. Macy, 20 Ill., 413. Nor was it necessary that the 
property sought to be taken or affected should be specifi- 
cally described in the notice. As a whole, the property 
is so described in the statute. 

The first notice prescribed in Section 6 was, in part, to 
inform property owners along the line of the street that 
the Board was then organized. The words, “property own- 
ers along the line of said street,” as there used, are not 
the equivalent of the words, “ownersof property fronting 
on said street.’”’ For the meaning of the language we 
must again refer to the statute. There we find the lands 
to be assessed for benefits described as two narrow strips 
on either side of the street, each fronting on and along 
the line of the street. For one purpose, no doubt, the 
notice was effective only as to owners of frontage; that is, 
to set the time running in which the owners of frontage 
might have stopped the proceedings; for it seems that 
only such persons could act in the matter. But it was 
also a notice to all persons interested that the proceed- 
ings were then pending, and that the Board, unless pro- 
ceedings were arrested by the veto of the owners of front- 
age, would proceed with their labors. 

3. Various objections are made to the notice pre- 
seribed in Section 7 of the Act. That provision is: 
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“Such report, as soon as the same is completed, shall be 
left at the office of the Board daily, during ordinary busi- 
ness hours, for thirty days, for the free inspection of all 
parties interested, and notice that the same is so open for 
inspection for such time and such place shall be pub- 
lished by said Board daily, for twenty days, in two daily 
newspapers printed and published in said city and 
county.” This must be construed to require the notice 
to be published as early as the first day of the 30 days 
during which the report was to remain for free inspec- 
tion. Otherwise the notice could not truthfully state: 
“The report is open for inspection” for such time. It is 
said this is insufficient, because the 20-days publication 
of notice must come out of the 30 days, which would 
leave only 10 days for the parties to object; which would 
be an unreasonable period in which to require parties af- 
fected to make their objections. The idea that the no- 
tice only allows 10 days after notice seems to be derived 
from the practice concerning the service of summons. 
There the summons, when not personally served, may, 
under proper conditions, be sometimes served by publi- 
cation for the two months, or such period as the Judge 
may direct. The law provides that the service shall be 
complete when the term of publication has expired, and 
the person served may have a certain number of days 
after service within which to appear and answer. But 
evidently that is a mere statutory arrangement, and the 
service would be just as effectual if the time for answer- 
ing was made to expire with publication; provided a 
reasonable opportunity to be heard was afforded by the no- 
tice given. So here it would not matter if the publica- 
tion were required to continue for the entire period of 30 
days. It would be curious if the Court should hold that 
the notice would have been good if it had been published 
only 5 days of the 30, as was very nearly the case in San 
Francisco vs. Certain Real Estate, 42 Cal., 513, and bad be- 
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| 1024 cause it was required to be continued for 20 days. On 
l such principles there would have been no notice, though 
it were published for a twelvemonth, during all of which 
the report was open for inspection and objection. 
Of course, unless the notice required can be helped out 
by reference to the Statute, it would amount to nothing. 
It is true it is not required to be addressed to any one 
specially. It informs no one what property is to be af- 
fected. It indicates no steps to be taken by the person 
| aggrieved to obtain redress, and mentions no tribunal 
| before which, or any time or place at which his grievance, 
| if he have any, can be heard. 

1025 But all this is provided for in the Statute. He has 
been already informed that this very notice will be so 
published and of all the steps he will be required to take 
to protect himself. The privilege afforded by the Statute 

| to apply to the Court to fix a time for his grievance to be 

: heard is as beneficial to him as though such time and 
place had been fixed by the notice. 

The authorities upon all these questions of notice are 
exceedingly numerous, and apparently in some respects 
conflicting. Much of this apparent conflict disappears, 
however, when we remember that each case must be 

1026 judged by its own circumstances and under the rule I 

have cited from the Kentucky R. R. Tax Cases, 115 U.&., 
331, 6 Sup. Ct. Rep., 57. All the cases on the subject 
seem to be referred to by counsel, but Ido not deem it 
important to cite or discuss them in this opinion. | 
call attention, however, to the numerous Statutes of 
this and other States quoted by counsel for appellants, 
which show that the mode here adopted is not strange 
_ or novel to judicial proceedings. It seems to me quite 
sda there is no objection to the Act under con- 
at om the ground that it fails to provide for due 

» far as the matter of notice is concerned. 

ntended, admitting that the notices were 
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sufficient, no adequate hearing was awarded to the par- 
ties whose rights were affected. 

So far as the claim that there ought to have been a 
hearing by the Commissioners before the assessment 
was made is concerned, the point has been settled in this 
Court by the case of Reclamation District vs. Evans, 61 
Cal., 104, and by the Kentucky Railroad Tax Cases, supra, 
and in fact, by all the cases upon the subject. 

Section 8 of the Act provides for a hearing before the 
County Court. Any person interested, feeling himself 
aggrieved by the action or determination of the Board, as 
shown in the report, might, at any time during the 30 


1028 days that the report was to be kept for inspection, “apply 
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by petition to the County Court, * ° * setting 
forth his interest in the proceedings had before the Board, 
and his objections thereto, for an order on said Board 
requiring it to file with said Court, the report of said 
Board, with such other documents or data as may be per- 
tinent thereto, in the custody of said Board, and used by 
it in preparing said report. Said Court is hereby author- 
ized and empowered to hear said petition, and shall set 
the same down for a hearing within 10 days from the 
date of the filing thereof.” It then provides for service 
upon the members of the commission, that they may 
answer the petition, and appear by counsel in response 
thereto. “Testimony may be taken by said Court upon 
said hearing, and the process of the Court may be used 
to compel the attendance of witnesses, and the production 
of books or papers or maps in the custody of the Board, 
or otherwise. It shall be in the discretion of said Court, 
after hearing and considering said application, to allow 
said order or deny the same; and, if granted, a copy 
thereof shall be served on said Board, and it shall pro- 
ceed to obey the same according to the terms of the order 
to be prescribed by the Court. * " * The Court 
shall have power to approve and confirm said report, or 


1030 


1031 


1032 


344 


refer the same back to said Board, with directions to 
alter or modify the same in particulars specified by the 
Court, in the order referring the same back.” 

Now, it is argued, that after the person aggrieved has 
filed his petition, and a day has been fixed for the hear- 
ing, and the hearing had, witnesses summoned, books, 
papers and maps produced under the process of the Court, 
and counsel heard, and the Court is fully advised as to 
the grievances, all the Court can do in the matter, is to 
order the report to be filed; and even this, although af- 
fording no relief, is in the discretion of the Court. It is 
a proposition so often asserted by Courts, that perhaps 
now the question should be considered as closed; that the 
constitution is to be read in connection with laws of this 
character; and, if no hearing is expressly provided by 
the Statute, still, if the Constitution guarantees it, the 
Statute is to be properly construed so as to allow it, if 
possible, and not to deny it. The Constitution and the 
Statute will be construed together as one law. This rule 
was carried so far in Neal v. Delaware, 103 U.8., 370, that 
words denying the right were regarded as stricken out of 
the State Constitution and Statutes by the controlling 
language of the Constitution of the United States. Ken- 
tucky R. R. Tax Cases, 115 U. S., 334, 6 Sup. Ct. 
Rep., 57. ) 

' We are not considering here a Statute which is silent 
as to the hearing. The provisions in question were un- 
doubtedly inserted in view of the constitutional require- 
ment, and for the purpose of affording that opportunity 
to be heard, without which the law would be void. To 
give the Statute the construction contended for would not 
only defeat the evident purpose, but would make the 
whole proceeding farcical. And I must confess, it seems 
to me, it requires great industry in going wrong, in view 
of all the circumstances, to conclude that such can be the 


meaning. Inapt words certainly are found in the section, 
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1033 but it would not have provided so elaborately for a thor- 
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ough investigation of grievances if it was not intended 
that redress should be awarded. The Statute has appar- 
ently been patched and tinkered after it was first drawn, 
and incongruous matter injected into the body of it. But 
it still provides for a full hearing, and that the Court may 
alter and modify. And it seems that such action is to be 
based upon the hearing provided for. The word “ dis- 
cretion ” is used in various meanings, but here, evidently, 
it was intended to submit the whole matter to the sound 
judgment of the Court, to be exercised according to the 
rules of law. 

The Statute does not expressly authorize the Court to 
pass upon the validity of the Act, or whether the Board 
of Supervisors had passed the necessary resolution, or the 
notices had been given. But the power to do this is ne- 
cessarily involved in the power of the Court to act at all. 
It may be that the Court could not pass upon these ques- 
tions upon which its jurisdiction depended, so as to con- 
clude all inquiry even on a collateral attack. It was a 
Constitutional Court, invested with jurisdiction by the 
Constitution of special cases. The parties had full notice 
of the proceeding, and of their right to be heard. If to 
be heard upon such questions was a constitutional right, 
and the Constitution is to be read as a part of the law 
governing this procedure, as the authorities plainly hold, 
then the law must clearly be held to give the parties that 
right. In my opinion, however, the right is not doubtful 
under the Statute itself, independent of this proposition. 
The Statute places no limit upon the objections which 
might be made by those deeming themselves aggrieved 
by the action or determination of the Board as shown in 
the report. As all their determinations which could af- 
fect any person, were required to appear in the report, 
this would seem to include all possible objections. The 
determination, for instance, might have been objected to, 
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because,theAct being invalid or the notices not-having been 
given, the Board had no right to proceed to act at all. If 
this contention were sustained, the result would have 
been that the Court would not have confirmed the report, 
and the proceedings would have ended without fixing a 
charge upon the property of plaintiffs. They could have 
complained that a wrong basis was adopted in estimating 
damages or benefits; that the estimated cost was too much, 
or for any misconduct of the Commissioners which could 
affect them, or that the cost exceeded the estimated ben- 
efits, and it does not seem to me that the Court would 
have found any difficulty in granting relief. 

I do not regard the fact that the Commissioners were 
allowed to answer the petition of the aggrieved party as 
of any consequence. There was no occasion to require 
an answer at all. The provision was intended to prevent 
the matter from going by default, and to enable the 
Commissioners to aid the Court by such information as 
was in their power. This aid did not prevent any per- 
son interested from being heard, and if the Commission- 
ers betrayed their trust in this matter, that of itself 
would have constituted a proper subject of complaint, 
which any one might have presented to the Court. 
The idea evidently was that there might be many 
complaints made by persons feeling themselves ag- 
grieved. The Court was bound to hear all, and consider 
all competent and pertinent testimony offered. If any 
of the alleged grievances were found to be well founded, 
the report was to be ordered into Court. After all com- 
plaints had been duly heard, and the Court duly 
advised, the final order was to be made declaring what 
alterations and modifications were necessary. In this 
order, the Court was authorized not only to grant the 
specific relief asked for by the petitioners, but also to so 
modify the report in other respects so as to adjust the 
final determinations in regard to the assessments, to 
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the report as altered at the prayer of the petitioners. 

I concede at once the proposition, that to maintain 
this final order, it is necessary to hold that all persons 
whose rights were affected by the proceeding were before 
the Court. That the notice given under Section 7 of the 
Act, was a process by which they were brought into 
Court, and from that time on they were charged with 
notice of every thing done and of any step taken in the 
County Court. I think this is perhaps the most 
debatable point in the case, but the difficulty arises 
to great extent from a _ disposition to compare 
the opportunity here afforded with that deemed 
essential in ordinary judicial proceedings. Meas- 
ured by that standard, it would unquestionably be 
deemed insufficient. But that cannot be accepted as 
furnishing the rule. “ Due process of law,” says Judge 
Cooley (Const. Lim., 356), “in each particular case means 
such an exertion of the powers of Government as the 
settled maxims of the law permit and sanction, and under 
such safeguards for the protection of individual rights as 
those maxims prescribe for the class of cases to which 
the one in question belongs.” 

Under a statute which authorized the Commissioner of 
Immigration to prevent paupers, criminals, lewd women, 
and certain others to land, certain women were detained, 
and on application to this Court on a writ of habeas cor- 
pus, it was adjudged that the Act did not violate the re- 
quirement of due process. Here there was no hearing 
provided by the Act at all. Any woman, if found on a 
vessel from a foreign port, was liable to be deprived of 
her liberty under circumstances most humiliating and 
degrading. This Court, speaking through Justice Me- 
Kinstry, said: “The peculiar necessities which call for 
the action of the officer, and whether a power was exer- 
cised in the same manner prior to the adoption of the 
Constitution without being regarded a violation of the 
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principles of magna charta, may be considered; and if it 
be found that like proceedings have always been recog- 
nized as constitutional in England and this country, and 
if the person who is subjected to them is accorded every 
reasonable opportunity to defend his individual rights 
which the nature of the case will admit—the case being 
one in which the end sought to be attained is lawful—a 
statute cannot be said to deprive a party of the benefits 
of due process of law.” Ex parte Ah Fook 49 Cal., 406. 

This conclusion was based partly upon the fact that the 
object of the law could not be attained unless the action 
under it was prompt and summary, precluding the possi- 
bility of according a hearing at an appointed time and 
place, and although it is not so stated in the opinion, per- 
haps to some extent, because the imprisonment, if it can 
be said that there was any, was so only in a qualified 
sense. They were only prevented from entering this 
State, but were not prevented from going anywhere else. 
This is an extreme case, no doubt, but it well illustrates, 
as all quarantine laws do, the proposition that the con- 
stitutional provision will not be given such effect as will 
render impossible laws, which are generally admitted to 
be essential to the safety and well-being of society, and 
that when usage and necessity both sanction it, the op- 
portunity may be so limited as not to render the law in- 
operative. | 

The sufficiency of the opportunity to be heard accorded, 
must be ascertained in each case, not only by considering 
the adequacy of the opportunity to be heard, but the 
practicability of a more perfect and satisfactory hearing 
in the particular case, and if that which is provided, is 
such as the settled maxims of the law permit and sanction 
in such cases, and is reasonable in view of the necessities 
of the case, it is enough. 

The practice upon this subject, so far as this particular 
question is concerned, seems to have been uniform. It 
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has never been held, so far as I can find by any case 
really in point, that a new notice is necessary, or that 
parties whose individual assessments have not been al- 
tered, must be brought in and given a right to be heard 
as to other changes, no matter how much their individual 
burdens may be increased by such changes. | 

The precise question here raised has been often dis- 
cussed: Patterson vs. New York, 1 Paige, Ch., 114, is 
directly in point. The Court said: “ The notice to pro- 
pose objections to the reports, is a sufficient notice to 
those who are satisfied with the original report to appear 
before the Commissioners and oppose any alterations 
which may be proposed by the persons objecting.” To 
the same effect is In re William St., 19 Wend., 680. 

In Gilbert vs. City of New Haven, 39 Conn., 472, it is 
said: 

“It is further objected that the defendant had no no- 


tice of the recommittal and of the subsequent proceedings. 


We are satisfied none was required. The whole matter, 
from the time of its first reference to the Board of Com- 
pensation to the time the report was finally adopted by 
the Court of Common Council, is one proceeding; the ap- 
pellant was notified in the first instance, and appeared. 
If he neglected to attend the subsequent stages of the 
proceeding it affords no ground of complaint now.” 


Chamberlain vs. Cleveland, 34 Oh. St., 569, was a case 
very similar to this in the respect under consideration. 
It was held that after the notice, “all persons interested 
are bound to take notice of what is done up to the time 
the equalized assessment is confirmed.” See, also, Astor 
vs. Mayor, 62 N. Y., 588; Murray vs. Graham, 6 Paige, 
625; Gates vs. Brooks, 59 Iowa, 510; 6 N. W. Rep., 595, 
and 13 N. W. Rep., 640; Avery vs. East Saginaw, 44 
Mich., 589, 7 N. W. Rep., 177. 

That is all I deem it necessary to say apes the subject 
of due process of law. 
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It-is charged also that the Act is unconstitutional, be- 
cause it was not competent for the Legislature to deter- 
mine that the improvement would benefit the property own- 
ers, or would benefit them to the extent of the costs and 
damages. While I understand that this point is made 
by the learned and able counsel for respondents, it is fair 
to say that they have not much insisted upon the propo- 
sition in this form. They really claim that the Act 
directs the Commissioners to ascertain the benefits: that 
they did ascertain them and determined that the benefits 
would be less than the estimated cost of the improve- 
ment. In this, however, it is clear the counsel are in 
error. The Actonly requires the Commissioners to esti- 
mate the benefit which will accrue to each lot relatively 
to the benefits to accrue to other lots. The Act certainly 
was not constructed upon the idea that the proceedings 
could be arrested by any possible finding in regard to 
benefits. Unless its final operation was made to depend 
upon such a finding it is difficult to see why there should 
be one. 

Nor, in my judgment, did the Commissioners pretend 
to ascertain the amount of such benefits. The report as 
first filed showed benefits and costs exactly equal, being 


0 each estimated at $898,105. 


It would have been marvelous if, upon a real estimate 
of the amounts, they should have come out exactly equal, 
considering the great number of properties. If, however, 
they had first ascertained the amount of the costs of the im- 
provement, it would then have been easy to have dis- 
tributed them proportionately upon the properties bene- 
fited. And this is evidently exactly what they did do. 

If I rightly apprehend the position of counsel, they 
seem to think the validity of the law, inthe first instance, 
and the jurisdiction of the Court or Commission which is 
to conduct the proceeding afterward, will depend upon 
the fact as to whether the property is benefited, and this 
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1051 fact must appear affirmatively in order to give validity to 
the proceeding. 


But the power to assess for local benefits is not based 
upon the fact of local benefit in any other sense than all 
taxes are based upon supposed benefit to the tax-payer. 
The power of taxation is said by Chief Justice Marshall 
to be vested in the Government by all for the benefit of all. 
“The State taxes are based upon the theory that all are 
benefited by the Government which they are designed 
to support. And so of county and municipal taxation. 
And the Legislature may also organize smaller or differ- 
ent districts than these usual political subdivisions, and 
place upon such districts the burden of taxation for pur- 
poses in which the inhabitants have a special interest, or 
which will specially benefit the property within the dis- 
trict.” 


Now, in regard to general taxation, if a case were pre- 
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sented in which we could plainly see that the tax was 

not for the benefit of the Government, but was wholly 

for the private advantage of an individual, we should not 

hesitate to declare that it was not an exercise of legisla- 

tive power, and the levy would be held void. The same 

rule and no other applies to assessments for local im- 
10535 provements. 


The main practical difference between assessment for 
a local improvement and general taxation seems to be, 
that in general taxation it is difficult and generally im- 
possible for the Court to say that the purpose of the tax 
is not a public purpose, or that no benefit will result to 
the tax-payers, while in local assessments it 1s more 
often easy to see that the improvement will not be a 
special benefit. Still the benefit is not the source of the 
power. That is inherent in the Government and is only 
limited by express or implied limitations found in the 
Constitution, or by its own nature and purposes. With- 
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in these limits the Legislature is the sole judge of when 
and to what extent the power shall be used. 

It may be said that all the cases on this subject are 
exceptional, and many of them are cases of great hard- 
ship and clear extortion, in which the local benefit claimed 
is only a pretense to cover the unjust exaction, and the 
courts have often attempted to find some limitation in 
the nature of the power, which would enable them to 
prevent the injustice. 

Thus it has sometimes been said that the power being 
based upon the supposed benefit, the burden cannot go 
beyond the actual benefit, which may be inquired into 
whenever the attempt is made to enforce the tax; but 
this, obviously, cannot be so. The Legislature must act, 
after all, in providing for the public good, upon the 
judgment of its members as to what is expedient or will 
prove beneficial. The most wisely planned projects often 
fail to realize the good expected. And then the benefits 
need not be immediate. I see no just limitation in this 
respect, except that the tax will not be upheld when the 
courts can plainly see that the Legislature has not really 
exercised this judgment at all, or that manifestly and 
certainly no such benefit can or could reasonably 
have been expected to result. The Judge should not 
place his mere opinion against that of the Legislature. 

So, too, it has been said that as the tax is in this in- 
stance imposed by a power ab eztra, it is taxation without 
representation. I find no such limitation upon the power 
in the Constitution, though if there were it might be 
questionable whether in this case there has been a viola- 
tion of it. 

These and some other limitations which courts have 
attempted to find in the nature of the taxing power, seem 
to me to be plain attempts to import into the Constitution 
restrictions which cannot be found there by any. just 
reasoning. 
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Judge Cooley, in his work on Taxation, 622, says: 

“The power to determine when a special assessment 
shall be made and on what basis it shall be apportioned 
is wisely confided to the Legislature and could not with- 
out the introduction of some new principle in represen- 
tative government be placed elsewhere. We dismiss this 
topic, therefore, with the simple remark that with the 
wisdom or unwisdom of special assessments when or- 
dered in special cases in which they are admissable at 
all, the Courts have no concern, unless there is plainly 
and manifestly such an abuse of power as takes the case 
beyond the just limits of legislative discretion.” 

The power being in the Legislature the limitation upon 
it must be found in the Constitution either in express 
provisions or by implication, and there exists, which 
must be recognized by the Courts, the same presumption 
that the law is within legislative power that applies to 
any other Statute. That is, the law will not be declared 
unconstitutional unless it plainly appears to be so. 
Therefore, it is presumed that the power of assessment 
existed and the contrary must be very clearly made to 
appear before the Court could declare the law invalid. It 
does not so appear in this case. 

But it is contended, admitting that the law is 
valid, the Board of Supervisors did not authorize 
the work to be done by expressing their judg- 
ment that such improvement would be expedient. 
March 27th, 1876, the Board passed a resolution which 
fully satisfies the Act. The proceeding was not con- 
ducted under the Consolidation Act. The Statute is com- 
plete in itself and it prescribes no preliminary notice. 
It furthermore expressly authorizes the Board to express 
such judgment in such form as they might deem advisa- 
ble. Counsel say this has reference only to the lan- 
guage in which the judgment should be expressed. 
Since the Board could not express its judgment at all 
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without choosing the language, that construction is not 
tenable. 

It is objected that the notices were not duly published 
because sometimes printed in the supplements. The 
supplements, however, in this particular instance, were 
part and parcel of the newspaper itself. They consti- 
tuted only a third sheet when there was too much mat- 
ter for the usual 2-sheet issue. Why they were desig- 
nated as supplements I do not know, nor does it matter. 
The mere fact that the word supplement was printed at 
the head could not change their character. I have looked 
in vain for any evidence to sustain the finding that the 
so-called supplement was not circulated co-extensively 
with the balance of the paper. All the evidence upon 
the subject is the other way. 

If | am correct in my conclusions as to this point, the 
remaining objections do not require much consideration. 

That the benefits as shown in the report are less than 
the cost of the improvement has been already sufficiently 
noticed. If the intervenors in their cross-complaint 
have improvidently admitted the construction of the Act 
contended for, it will not help the plaintiffs. It cannot 
change the meaning of the law or the legal effect of the 
finding. If there was a valid law authorizing the improve- 
ment, and the Board was authorized to act and the County 
Court obtained jurisdiction, the plaintiffs cannot com- 
plain here of mere irregularities, or bad conduct on the 
part of the Commissioners, for which that Court could 
have afforded relief. The alleged frauds were all such as 
by the exercise of a proper diligence ought to have been 
known by the interested parties in time to present to the 
County Court. This action is by the property owners on 
the east side of the street—the property taken was im- 
mediately opposite. It is averred that the Commission- 
ers, willfully and intentionally, determined the value of 
lots taken to be more than three times as much as they 
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in fact were, and omitted from their estimate of benefits 
to the same lots about two-thirds of the actual benefit. 
This over-estimate of damages and under-estimate of 
benefits, so far as I can judge from the statement of the 
case in the record, seems to be fully sustained. But the 
report showed fully what the estimates were, and the in- 
justice was so obvious that a mere inspection by those 
familiar with the property, as the plaintiffs were, could 
not fail to diselose the fact. As to the interest of Bryant, 
one of the Commissioners, I find no evidence of it except 
the admission in the cross-complaint that he had for 
seven or eight years owned the undivided half of a cer- 
tain lot on the northeast corner of Dupont and Morton 
streets, which fact appeared upon the maps and reports 
made by the Commissioners. 

But admitting the validity of the Statute and that the 
preliminary steps were taken, which authorized the work 
to be done, the plaintiffs cannot now maintain this action. 
The Statute, as I have already stated, manifested very 
plainly that the improvement was to be made, for their 
special benefit, and that they were to bear the entire cost. 
They were afforded an opportunity, even after the Board 
was organized, to arrest proceedings, if a majority in 
value of frontage should be of opinion, that it would not 
be to their advantage, and were distinctly notified that if 
they permitted it to be completed, their acquiescence 
would be deemed an absolute acceptance by them of the 
lien created by the Act. Under such circumstances they 
could not remain silent and permit the money obtained 
of the bondholders to be expended in the improvement 
of their property and then escape liability on the plea 
that the officers charged with the work, who were in a 
sense their agents, were guilty of misconduct and fraud, 
which they by proper diligence could have prevented. 

The pleadings and the briefs are full of the most positive 
charges of fraud and corruption against the Commission- 
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ers, and although apparently hurled at the Board, they 
are constantly put forward as though the bondholders 
were in some way responsible for them. They represent 
themselves as victims who should be relieved at the ex- 
pense of those who were induced by their former silence 
to loan the money to improve their property. There was 
fault and culpability over and above that of the Board 
which is charged with the perpetration of the frauds. 
The culpability is on the part of the lot owners who re- 
mained silent while the bondholders were advancing the 
money to their agents, and it was being expendeil by 
them for their benefit. I see no reason why the Legis- 
lature might not declare, by a law before the fact, that 
such remissness shall constitute an estoppel. Certainly, 
under such circumstances, a Court of equity would not 
lend its aid to the plaintiffs. Authorities are not wanting 
on this point, many of them going much further than 
this Court is prepared to go. They fully sustain the 
proposition, however, that it is competent for the Legis- 
lature to declare that the tacit acquiescence of parties in- 
terested and their failure to challenge proceedings while 
in progress, will estop them from questioning them after 
they are completed. That they cannot accept the bene- ‘ 
fits and avoid the burdens. 

In Palmer vs. Stumph, 29 Ind., 329, an assessment was 
laid for the improvement of a street, under a statute which 
provided for an appeal, but declared that no question or act 
shall be tried which may arise prior to the making of the 
contract. The Court held that the plain intent was that 
the owner should not remain silent until he had secured 
the full benefit ot the work, and then avoid payment. It 
is said: “ If he denies the power of the Council to order 
the improvement, he must test the question by injunction 
before the work is done. Acquiescence in the action of 
the Council is by law made to estop him from going be- 
hind the making of the contract.” 
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The same statute was under consideration, and the 
same ruling made, in Commissioners Allen Co. vs. Silvers, 
22 Ind., 491. See also, Quinlan vs. Myers, 29 Ohio St., 
500; State vs. Wertzel, 62 Wis., 184, 22 N. W. Rep., 150; 
People vs. Common Council, 65 Barb., 9; State vs. Mayor, 
40 N. J. L., 244; Kellogg vs. Ely, 15 Ohio St., 64; Pittsburg 
vs. Scott, 1 Pa. St., 309; Patterson vs. Baumer, 43 Iowa, 
477; Weber vs. City of San Francisco, 1 Cal., 455. 

I think the eause should be remanded, with directions 
to dissolve the injunction and dismiss the complaint. So 
ordered. TEMPLE, J. 

We concur: 

SEARLS, C. J. 
THORNTON, J., 
McFARLanp, J. 


CONCURRING OPINION, 


I concur in the order of judgment directing the Court 
below to dismiss the complaint. 

1. If there wereirregularities in the proceedings to 
widen Dupont street, which did not deprive the plaintiffs 
of opportunities to contest them, they should have been 
objected to in the course of the proceedings. If the 
statute is a valid statute, but it appears from the record 
that there were omissions, defects or departures from the 
procedure prescribed by the statute, which render the 
assessment of the Commissioners, or judgment of the 
County Court invalid, for want of jurisdiction of the 
persons or property of the plaintiffs, each of the plain- 
tiffs had a plain, speedy and adequate remedy at law, by 
means of the writ of certiorari. Ewing vs. City of St. 
Louis, 5 Wall., 413; S. V. W. Co. vs. Bryant, 52 Cal., 132; 
People vs. El Dorado, 8 Id., 61; People vs. Board of Dele- 
gates, 14 Cal., 479. 
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2. And so, if the assessment or judgment is void be- 
cause of the invalidity of the statute, each of the plain- 
tiffs could have resorted to certiorari. Moreover, if the 
Act of March 13, 1876, is unconstitutional and void, as 
contended by counsel for respondents—a sale of the lands 
assessed, and the Tax Collector’s deeds thereof, would 
constitute no cloud on the title of the plaintiffs. An in- 
junction will not be issued to restrain the collection of a 
tax or assessment by the sale of real property, unless it 
appears that the plaintiff would suffer irreparable injury, 
or an injunction is necessary to prevent a multiplicity of 
suits, or the sale would cast a cloud on his title. Dean 
vs. Davis, 51 Cal., 407; Houghton vs. Austin, 47 Cal., 647; 
Savings and Loan Society vs. Austin, 46 Cal., 448; Wiggin 
vs. Mayor, 9 Paige, 23; Dows vs. City of Chicago, 11 Wall., 
104; Central P. R. Co. vs. Corcoran, 48 Cal., 65. When a 
statute gives to a tax deed, the tax being levied by a 
valid law, effect as evidence prima facie of the regularity 
of the assessment, and of all proceedings under it, the 
deed may create acloud. Palmer vs. Boling, 8 Cal., 384; 
Bucknall vs. Story, 36 Cal., 73; Potter vs. Greene, 13 Cal., 
328; High vs. Shoemaker, 22 Cal., 372; People vs. Crockett, 
33 Cal., 157. But whatever effect the Legislature may at- 
tempt to give toa tax or assessment deed as evidence, 
every such deed must be read with the statute under 
which it purports to have been issued, and if the statute 
is void, the deed issued under it can cast no cloud onthe 
true title. 

3. Ata very early day in the judicial history of this 
State it was held where an assessment was laid for im- 
proving a street, thereby benefiting the property of the 
plaintiff in common with the property of other persons, 
and the improvement was completed without the plain- 
tiff’s interposing to prevent it, an injunction to prevent 
the sale for the assessment was properly denied, on the 
ground that he who seeks equity, must do equity; and 
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that the city should be permitted to proceed and sell the 
plaintiff’s land, leaving him after the sale to the techni- 
‘al rights which he set up in his bill. Webber vs. Cityof 
San Francisco, 1 Cal.,455. I know of no case in which 
the doctrine of that case has been expressly overruled, or 
overruled by necessary implication. And while there is 
some conflict in the decisions of the Courts of the several 
States with reference to the conditions under which 
equity will interpose to enjoin the sale of lands for as- 
sessments, there is ample authority to uphold the view 
taken by the Supreme Court of this State in Webber vs. 
San Francisco. “One of the first of these” (equitable 
principles) “is that parties coming into equity must do 
equity. * * * If parties cannot come into equity 
without submitting to do equity, a fortiori, they cannot 
come for the summary interference of the Court when 
their conduct before coming has been such as to prevent 
equity from being done.” Per Turner, L. J., Great West R’y 
vs. Oxford, 3 De G. M. and G., 359. Here the plaintiffs, 
with full knowledge of what was done by the officers and 
others under color of the statute—for the contrary is not 
alleged, found or proved—with full knowledge of all the 
acts of which they now complain as wrongful and un- 
lawful, remained quiescent until they had received the 
benefits of the work. The Legislature had declared that 
their lands would be benefited, and there is nothing in 
the record to indicate that their lands were not, in fact, 
benefited to the full amount for which they have been or 
will be assessed. When the complaint was filed, valu- 
able buildings belonging to many different persons may 
have been removed or destroyed, and the work of widen- 
ing the street had been completed at very great expense. 
So far as appears, while great loss and injury to others 
would be the consequence of an injunction herein, the 
plaintiffs will suffer no real injury by a denial of an _in- 
junction. Under these circumstances, I think it clear 
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1075 that the plaintiffs so far acquiesced in the work of widen- 


ing the street and the issue of the bonds as that they 
should have been denied an injunction decree. Luz ys. 
Haggin, 10 Pac. Rep., 694, and cases there cited. 


Where the County Commissioners contracted for the 
building of a bridge without legal authority, and the 
bridge was completed, it was adjudged that payment for 
it could not be enjoined at the suit of atax-payer. Clark 
vs. Dayton, 6 Neb., 193. When an improvement had been 
made along a public street, to which the owner of prop- 
erty abutting thereon had made no objection until after 
its completion, upon a bill being filed by him to enjoin 
the assessment for want of notice, it was held he must 
do equity by paying the amount which his property was 
benefited. Barker vs. Omaha, 16 Neb., 269, 20 N. 
W. Rep., 382. In Indiana the doctrine has been 
varried further, and it is settled that a  proper- 
ty owner cannot quietly permit money to be ex- 
pended in a work which benefits his land under a 
contract with a city, and then deny the power of the city 
to make the contract. Palmer vs. Stumph, 29 Ind., 329; 
Hellenkamp vs. La Fayette, 30 Id., 194; City of La Fayette 
vs. Fowler, 34 Id., 146. 

4—-It may be urged, however, that equity should en- 
tertain jurisdiction of a suit like the present, “to prevent 
multiplicity of actions.” The multiplicity of actions 
which it may be said (although in the absence of aver- 
ment) the complainants here seek to avoid would not 
injuriously affect any one of them. Cooley on Tax., (2 
Ed.) 771; Dodd vs. Hartford, 25 Conn., 232. But, if that 
be not the true rule, and a bill may be filed by many 
persons to enjoin sales of the separate property of each 
for the same assessment, if the only necessary commu- 
nity of interest among the plaintiffs is in the questions at 
issue to be decided by the Court—“in the mere external 
fact that all their remedial rights arose at the same time, 
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are of the same kind, involve similar questions of fact, 
and depend upon the same questions of law’ (1 Pom. 
Eq., Sec. 260)—the question still remains: Will a suit be 
entertained to prevent multiplicity, when it appears that 
no one of the plaintiffs could separately demand equit- 
able relief ? The cases sometimes supposed to do so, do 
not when examined answer the foregoing question in the 
affirmative. Kennedy vs. City of Troy, 14 Hun., 308, and 
Clark vs. Village of Dunkirk, 12 Hun., 181, were cases in 
which it was held that, when an assessment is invalid, 
but such invalidity is shown only by matters dehors the 
record, which in itself is in all respects regular and with- 
in the power and jurisdiction of the authority laying the 
same, an action in, eqr_iy may be maintained by any 
one, upon whose real estate an apparent lien has been 
created by the assessment on behalf of himself and others 
in like situation; but to justify such an action it must be 
alleged in the complaint that the assessment is regular 
upon its face, and apparently in accordance with the pro- 
visions of the law authorizing it. In Ireland vs. City of 
Rochester, 51 Barb., 435, the Supreme Court said: “The 
assessment being void as to the plaintiffs, their right to 
maintain this action is clear, not only to avoid a multi- 
plicity of suits, but to remove a cloud from their respective 
titles;’ citing 14 N. Y., 534. The case referred is to 
Heywood vs. City of Buffalo, 14 N. Y., 535. That was a 
suit by a single plaintiff, and the decision was: When 
an action was brought to restrain the collection of and 
annul an alleged illegal assessment, which, if legal, was 
a lien on the plaintiff’s real estate, but the complaint did 
not show but that its invalidity appeared on the (face of 
the) proceedings imposing it, on demurrer to the com- 
plaint, held the action could not be maintained. And in 
Scofield vs. Lansing, 17 Mich., 437, the Supreme Court of 
Michigan held that when by the provisions of a city 


charter a tax was declared to be a lien on premises, it 
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constituted a cloud on the title. In these cases each of the 
plaintiffs could have claimed separately (as was held by 
the Courts of New York and Michigan) the aid of equity 
to remove a cloud from his title, as well as have main- 
tained his action or defense at law. In some of them 
the plaintiffs were permitted to join as plaintiffs in an 
equitable suit, because the title to their respective tracts 
of land was affected by the same cloud, created by the 
same proceedings. 

Even if there are cases in which each of the several 
plaintiffs would not be allowed to maintain a separate 
suit in equity, but yet all would be entitled to unite in 
one suit for the determination of questious which might 
arise in separate actions at law, the result herein must be 
the same. The plaintiffs, by their acquiescence and con- 
sent, having lost their right to ask the aid of equity by 
injunction, the Court ought not to have granted to all that 
which it should refuse to each. To grant the injunction 
to all because each may be subjected to a separate action 
at law is to reward the laches and neglect which has de- 
prived each of his right to seek the equitable relief. 
The acquiescence which estops the plaintiff from obtain- 
ing an injunction is in the nature of a defense in equity, 
and by holding all estopped by such acquiescence, it is 
not necessarily held that the plaintiffs were improperly 
united as plaintiffs—whether they were united to prevent 
multiplicity of actions or for any other reason. It is 
simply to say that none of the plaintiffs are entitled to 
the preventive decree. McKinstry, J. 


DISSENTING OPINION. 


I think the judgment should be affirmed. I assent to 
some of the propositions advanced in the leading opin- 
ion, but the statute and proceedings in controversy are 
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in many respects, it seems to me, plainly violative of 
that clause in the constitutional declaration of rights 
which says, ‘“ No person shall be deprived of * * * 
property without due process of law.” 

1. That the Act itself should provide for “due notice” 
to the property owner and afford him an opportunity to 
be heard, is settled beyond all controversy, and whatever 
may be the conflict of opinion upon the question of 
what is “ due notice,” there can be no question that it 
should be notice of a full hearing as to time, place and 
liability. Section 7 is the only provision which assumes 
to satisfy this requisite, but it provides no notice at all. 
[t affords no notice of a hearing, and none was given. It 
provides for anotice after assessment is complete, that 
the report “is open for inspection.” It is true Section 8 
attempts to give any person dissatisfied with the report 
a hearing upon petition before the County Court—which 
Court could not, under Sections 6 and 8, Article VI of 
the old Constitution, be clothed with jurisdiction of any 
‘ase involving the title or possession of real property— 
but it is only by implication, if at all, that the Court 
could aid him, the language of the statute being: 

“Tt shall be-in the discretion of the Court, after 
hearing and considering said application, to allow or deny 
the same.” As to those, however, who were satisfied with 
the report, which had been left “open for inspection,” 
there is no hearing provided, although the Court is given 
in such cases absolute power to fix values and assess 
damages of its own motion and according to its own 
rules and estimates—notwithstanding the report of the 
Commissioners, with which the owner may be content. 
The following is the concluding portion of Section 8: 
“Rut in case no such petition shall be filed with said 
County Court within the time above limited for the filing 
thereof, the said report shall be presented by the said 
Board to the said County Court, with a petition to the 
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Court that the same be approved and confirmed by the 
Court. The Court shall have power to approve and con- 
firm said report, or refer the same back to said Board, 
with directions to alter or modify the same in the par- 
ticulars specified by the Court in the order referring the 
same back, and thereupon the said Board shall proceed 
to make the alterations and modifications specified in the 
order of said Court. The alterations and modifications 
aforesaid being made, the report shall be again sub- 
mitted to the said Court, and if the Court, upon exami- 
nation, shall find’that the alterations and modifications 
have been made according to the directions contained in 
said order, the Court shall approve and confirm the 
same by an order to be entered on its minutes; but if 
the said Board shall have neglected or failed to inake the 
alterations and modifications set forth in the order of ref- 
erence, the Court may again refer the report back to said 
Board, and so on until its original order of alteration 
and modification shall have been complied with by said 
Board, and the said Court shall then approve and con- 
firm said report.” (St. 1875-76, p. 436, Section 8.) 

Of course, if we can say that the citizens of the State 
are charged with notice of all the Acts of the Legisla- 
ture affecting their private interests and must be on the 
alert te prevent fraud in the carrying out of the work 
provided for, the objection just considered is not well 
taken, but that would be equivalent to saying that 
“‘ notice ” and “ opportunity to be heard” are not essen- 
tial elements of “ due process of law.” 

2. We might be able to overlook the defects referred 
to if it were clear that the parties whose property was af- 
fected had, as matter of fact, due notice and substantial 
hearing; but as I read the record such is not the case 
here. Many of the orders seem to have been made nunc 
pro tune in regard to the time for hearing. Several of 
the petitions were set for hearing on December 8th. On 
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December 15th, when they were continued to December 
18th. On December 19th the whole matter was contin- 
ued and set for hearing December 22d. Thereafter and 
without further notice or opportunity to appear, the Court, 
on an ex parte motion, took up the case, and finally dis- 
posed of the matters before it—two days before the day 
set for regular hearing. These interesting, if not suspi- 
cious facts, appear on the face of the Court’s records, and 
in ordinary cases would not support a judgment. Tomp- 
kins vs. Clackamas, 4 Pac. Rep., 598. 

3. The report and judgment show that the assess- 
ment was for about $100,000 in excess of the benefits. If 
I understand the authorities on this proposition, a stat- 
ute which imposes an assessment in excess of special 
benefits is unconstitutional. Davidson vs. New Orleans. 
34 La. An., 170; Taylor vs. Palmer, 31 Cal., 254; Creigh- 
ton vs. Mason, 27 Cal., 624; In re Market St., 49 Cal., 549: 
Chicago vs. Larned, 34 IIl., 203. 

It may be admitted that the Legislature had the power 
to declare the benefit, but I fail to find any declaration of 
that kind in the Act referred to. It is true the Act 
speaks of “the district hereinafter described as benefited 
by said widening,” but there is no direct finding of the 
fact of benefit therein by the Legislature; on the contrary 
the Board of Commissioners are therein directed to ascer- 
tain and fix the extent of damages and benefits “accord- 
ing to the judgment of the Board.” Section 7. 

4. The bond-holders stand in no better position than 
the municipal authorities. The bonds are not general or 
ordinary municipal bonds issued for the benefit of the 
general fund. They are payable out of a special fund 
raised by special tax on a small district. They do not 
show on their face that the Act has been complied with 
—which is essential even if the Act referred to be valid— 
and consequently they are not negotiable so as to cut off 
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33; Williams vs. Roberts, 88 Ill., 11; Cagwin vs. Hancock, 
84 N. Y., 532; Craig vs. Anders, 93 N. Y., 405; Lyons vs. 


Chamberlain, 89 N. Y., 585. 
PATERSON, J. 


‘Title of Court and Cause. ! 
CERTIFICATE OF CHIEF JUSTICE. 


In this cause the judgment of the Superior Court of the 
City and County of San Francisco having been reversed, 
it is now certified that in this suit and appeal, there was 
drawn in question the validity of the Statute of the State 
of California, entitled, “An Act to authorize the widening 
of Dupont Street in the City and County of San Fran- 
cisco,” approved March 23d, 1876, on the ground of its 
being repugnant to the Fourteenth Amendment of the 
Constitution of the United States, and that the said de- 
eision of this Court was in favor of the validity of said 
Statute. 

There was also drawn in question the validity of an 
authority exercised under said Statute, by the Commis- 
sioners, County Court and Tax Collector, mentioned in 
the pleadings and findings herein, in making, confirming 
and enforcing the report and assessment set forth in said 
pleadings and findings ;—on the ground of the repugnancy 
of said authority and its said exercise to the said Four- 
teenth Amendment, and the said decision of this Court 
was in favor of the validity of said authority and the said 
exercise thereof. 

And the said Statute, and the said exercise of authority 
by the said Commissioners in making, and the said County 
Court in confirming, the report and assessment men- 


_ tioned in‘said pleadings and findings, having been held 
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valid, binding, and conclusive by this, the highest Court 
in the State of California, in which a decision of this suit 
could be had, notwithstanding such objections, this cer- 
tificate is ordered to be made part of the record. 
By order of the Court. 
NiLeEs SEARLS, 
Chief Justice of the Supreme Court 
of the State of California. 
Dated July Sth, 1887. 


(Title of Court and Cause.] 
WRIT OF ERROR. 


Unrrep STaTEs oF AMERICA, 88. 


The President of the United States of America: 

To the Honorable, the Judges of the Supreme Court of 
the State of California—Greeting: 

Because in the record and proceedings, and also in the 
rendition of the judgment of a plea which is in the said 
Supreme Court of the State of California, before you, 
being the highest Court of law or equity of the said 
State, in which a decision could be had in the said suit of 
W.M. Lent, H. Epstein, D. C. MeGlynn, Joseph Musto, 
Dashaway Association, C. Dall, J.C. Collins, J. MeCabe, 
J. N. Staud, Edward Newman, Unitarian Church, Peter 
Abrahamson, D. V. Koopmanschap, C. F. Fargo, Fred. 
Hellwig, G.'L. Bradley, Samuel Schweitzer, Edward 
Barron, Wm. Casar, F. Scherr, F. Staud, F. Phillips, 
Dennis Magner, L. Carriveau, plaintiffs and respondents, 
in said Supreme Court of California, and Charles Tillson, 
Tax Collector of the City and County of San Francisco, 
defendant and appellant in said Supreme Court of Cal- 
ifornia, and D. O. Mills, University of California; Jacob 
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Rosenberg, Charles Lux and Joseph Rosenberg, execu- 
tors of the last will of Michael Reese, deceased; William 
A. Piper and Charles F. MacDermot, intervenors and ap- 
pellants in said Supreme Court of California, wherein 
yas drawn in question the validity of a statute of said 
State of California, on the ground of its being repugnant 
to the Constitution of the United States, and the decision 
was in favor of its validity; and wherein was also drawn 
in question the validity of an authority exercised under 
said State, on the ground of its being repugnant to the 
Constitution of the United States, and the decision was 
in favor of the validity, a manifest error hath happened, 
to the great damage of the said W. M. Lent, H. Epstein, 
D. C. MeGlynn, Joseph Musto, Dashaway Association, 
C. Dall, J. C. Collins, J. McCabe, J. N. Staud, Edward 
Newman, Unitarian Church, Peter Abrahamson, D. V. 
Koopmanschap, C. F. Fargo, Fred. Hellwig, G. L. Brad- 
ley, Samuel Schweitzer, Edward Barron, Wm. Casar, F. 
Scherr, F. Staud, F. Phillips, Denis Magner and L. 
Carriveau, as by their complaint appears, and it being 
fit that the error, if any there hath been, should be duly 
corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if 
judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with 
this writ, so that you have the same at the City of Wash- 
ington, on the second Monday of October next, in the 
said Supreme Court of the United States, to be then and 
there held, that the record of proceedings aforesaid being 
inspected, the said Supreme Court of the United States 
may cause further to be done therein to correct that 
error, what of right, and according to the laws and cus- 
toms of the United States, should be done. 


Witness, the Honorable Morrison R. Waite, Chief Jus- 
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1105 tice of the Supreme Court of the United States, this 
eighth day of July, in the year of our Lord eighteen 
> hundred and eighty-seven, and of the independence of 
of the United States the one hundred and twelfth. 
| L. S. B. SAWYER, 
Clerk of the United States Circuit Court, northern dis- 
trict of California. | 
By F. D. Monckton, Deputy Clerk. 


[Seal of the Supreme Ccurt of the United States.) 


The above writ of errors is hereby allowed, with a stay 
of proceedings on the judgment. 
1106 STEPHEN J. FIELD, 


Justice of the United States Supreme Court. 


| Title of Court and Cause. | 


3 ASSIGNMENT OF ERRORS. 


Afterwards, to-wit: on the second Monday of October, 
in this same term, before the Justices of the Supreme 
Court of the United States, at the Capitol, in the City of 
Washington, come the said plaintiffs in error by John 
Garber, their attorney, and say that in the record and 
proceedings aforesaid there is manifest error, in this, 
that: 
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That by the record herein it appears that the sale 
sought to be enjoined will deprive the plaintiffs in error’ 
of their property without due or any process of law; and 
that the assessment which it is threatened to enforce was 
made secretly, fraudulently, ex parte, and contrary to law 
and the Statute of California, entitled, “An Act to au- 
a thorize the widening of Dupont street, in the City and 

County of San Francisco,” and was and is unjust and 
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1108 excessive, and will confiscate the property assessed ; and 
that said defendants have never had any day in Court or 
opportunity to set up their defences against said imposi- 
tion and assessment, and that if the final judgment of the 
Supreme Court of the State of California herein be not 
reversed, the property of the defendants will be taken 
and incumbered without due process of law. 


IT. 


That the Supreme Court of California erred in holding 
and deciding that the confirmation of the County Court 
1109 Was valid aud binding and precluded all the objections 
urged to said assessment and to the report as confirmed ; 
whereas, as appears by the record herein, the only notice 
and opportunity for a hearing provided by or permissi- 
ble under said Statute, is that prescribed and given in and 
by Sections 7 and 8 thereof, and the same would not 
have constituted due process of law, even if followed and 
allowed in good faith ; and by reason of the frauds com- 
mitted by the Commissioners and set forth in the find- 
ings of the Superior Court, and the fact as also shown 
by said findings that said County Court did not proceed 
. judicially, but denied and rendered impossible even the 
©4110 limited opportunity for hearing given by the Statute, 
| said assessment and confirmation were void as made and 
had without due process of law. 


ITI. 


_ That said Supreme Court of California erred in decid- 
r t the plaintiffs in error, upon the facts had by said 
s, had legal and due notice and sufficient opportu- 
| Rs ear before said County Court upon all ob- 
1 ich they were entitled to raise to the validity 
. 2ent and of the report of the Commission- 
Of if ed and confirmed, and upon all objections 
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which existed thereto as to the validity of said Statute; 
whereas, the said Statute did not provide for due or any 
notice, or for appropriate, fair, or other opportunity to be 
heard upon any of seid objections or defences, and as to 
all of their objections and defences, they had no notice 
and nv opportunity to be heard and no day in Court; and 
said report was allowed to be made, modified, and con- 
firmed, without notice or opportunity to be heard. 


IV. 


That said Supreme Court of California erred in decid- 


1112 ing that the plaintiffs in error were not entitled under and 
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by the Fourteenth Amendment to the Constitution of the 
United States to such opportunity to be heard and to pre- 
sent their claims and defences in said County Court, as is 
essential in ordinary judicial proceedings, whereas said 
amendment does secure to them the opportunity essen- 
tial in ordinary judicial proceedings before it can be 
finally determined against them said assessment was not 
fraudulently made to their injury, or that a false rule was 
not intentionally adopted and applied by the Commis- 
sioners, or that said Commissioners were not interested 
and judges in their own cause, or that said Statute was 
not unconstitutional, or that said assessment was not ren- 
dered void by reason of said objections, or that said Stat- 
ute was complied with and the authority attempted to be 
conferred thereby duly exercised, or that said County 
Court proceeded judicially in all things, or that their 
property was benefited, or benefited to the extent of the 


burden imposed, 
vy. 


That said Supreme Court of California erred in decid- 
ing that the Legislature had the power to declare that the 
property of the plaintiffs in error was benefited to the ex- 
tent of the assessment afterwards to be made, and that 
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1114 they were not entitled to any hearing upon that question 
and had no right to a judicial decision thereof; whereas 
the same is a judicial question upon which they had a 
right to be heard. 


VI. 


That said Supreme Court of California erred in decid- 
ing that the plaintiffs in error had no right to notice or 
opportunity to be heard before the Board of Supervisors 
decided on the expediency of widening the street in ques- 

- tion or whether the same should be widened. 


VIL. 


That said Supreme Court of California erred in decid- 
ing that said Statute awarded, and that there was an ade- 
quate hearing and opportunity to be heard; whereas 
neither the hearing and opportunity awarded by the 
Statute nor that had amounted to due process of law, or 
was appropriate to the cases, or just to the parties to be 
affected, or was pursued in the ordinary mode prescribed 
by law, or was adapted to the end to be attained, or 
gave to the plaintiffs in error an opportunity of being 
heard respecting the justice of the confirmation. 


VILL. 


Said Supreme Court of California erred in deciding 
that the confirmation by the County Court was valid, bind- 
ing and conclusive, notwithstanding it appears on the 
face of the report so confirmed, that the burdens imposed 

_were far in excess of the benefits, as determined by the 
Commissioners and the County Court. 


IX. 


we 
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That said Supreme Court of California erred in not de- 
ciding that the said Statute, entitled, “An Act to author- 
ize the widening of Dupont Street in the City and County 
of San Francisco,” 
reason of its repugnancy to the Fourteenth Amendment 
to the Constitution of the United States, and as taking 
and incumbering the property of the plaintiffs in error 


was ‘unconstitutional and void by 


without due process of law, and denying to them the 
equal protection of law. 


Al. 
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That said Supreme Court of California erred in not de- 


ciding that the assessment in question was not a tax, but 


was an arbitrary imposition, made without due process of 


law, and constituting a taking of property without com- 


pensation; and not levied with any pretense of uniformity, 
apportionment or equality, and that said Statute was an 
attempt to impose a tax or assessment without repre- 
sentation, to and upon a few persons arbitrarily selected, 
and without compelling all those benefited to contribute. 


XI. 


That said Supreme Court of California erred in not de- 
ciding that the action of the County Court was invalid, 
and the confirmation a nullity as repugnant to the 
Fourteenth Amendment to the Constitution of the United 
States upon the facts as shown in Finding No. 32 of the 
Superior Court. 


XIII. 


The Supreme Court of California erred in upholding 
the validity of said Statute, entitled, “An Act to authorize 
the widening of Dupont Street in the City and County of 
San Francisco,” and in not deciding that the same was 
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1120 repugnant to the Fourteenth Amendment to the Consti- 
tution of the United States. 


XIV. 


The Supreme Court of California erred in upholding 
the validity of the authority exercised by said Com- 
missioners, County Court and other officials under 
the State of California, and in not deciding the said au- 
thority, and the exercise thereof was and is repugnant to 
the Fourteenth Amendment to the Constitution of the 
United States. 
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And by the record aforesaid it appears that the judg- 
ment of the Supreme Court of California, aforesaid, given 
for the defendants in error against the plaintiffs in error; 
whereas, by the law of the land, the said judgment ought 
to have affirmed the judgment of the Superior Court, and 
the said Supreme Court ought to have decided against the 
ralidity of the Statute of the State of California, entitled, 

. “An Act to authorize the widening of Dupont Street in 
the City and County of San Francisco,” and against the 
validity of the authority exercised under said Statute, the 

1122 validity of which said Statute and authority were 
herein drawn in question on the ground of their being 
repugnant to the Constitution of the United States. 

And the said plaintiffs in error pray that the judg- 
ment and decision of the Supreme Court of California, 
aforesaid, may be reversed, annulled, and altogether held 
for nothing, and that they may be restored to all things 
which they have lost by occasion of the said judgment, 
and that the plaintiffs in error may have such other re- 
lief as they may be entitled to. 


JOHN GARBER, 
Atty. for Plaintiffs in Error. 
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WILLIAM M, LENT er ats., 
Plaintif’s in Error, 


Vv. 


CHARLES TILLSON, Tax Coiiecror, 


anp Certain Oruers, [yTERVENORS, 
Defendants in Error. 


Brief of Plaintiffs in Error in Opposition 
to Motion to Dismiss and Affirm. 


THOS. B. BISHOP anp 
WM. M. STEWART, 


Counsel for Plaintiffs ir Error. 
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9n the Supreme Court of the United States. 
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PiarntirFs In Error, 
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WILLIAM M. LENT erats.. | 
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v. 


CHARLES TILLSON, Tax Cottecror, 
AND CERTAIN OTHERS, INTERVENORS, 
DEFENDANTS IN Error. 


The errors claimed by the plaintiffs in error in this 
cause will be found specifically set forth at pages 369 to 
374 of the Record. 

They show with particularity the Federal questions that 
we claim necessarily arise on this record. The suit was 
for a decree adjudging the original assessment which the 
tax collector was seeking to enforce illegal, unauthorized, 
and void (Record, page 16). The complaint will be found 
on page 1, and the findings of the court on page 113 of the 
Record. The complaint recited the act of the legislature 
of California under which the assessment was made and 
made it a part of the complaint (Record, folio 7). It alleged 
that the notices required by the act, and which were the 
only pretence of process that it furnished, had not been 
given ; that the resolution of the Board of Supervisors of 
San Francisco, which was required by the act as a condi- 
tion precedent to any action whatever, was never passed ; 
but that nevertheless the Commissioners named in the act, 
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though without any legal jurisdiction in the premises, had 
gone on in form and made an assessment. 

The particular work to be performed was the widening 
of a portion of Dupont street in the city of San Francisco, 
and this was to be done by taking a strip thirty feet wide 
off of the front of all the lots on the west side of that 
street. 

The complaint alleged, and so the trial court found, that 
the Board of Commissioners, whose duty it was if the act 
were valid, to assess damages and benefits in estimating 
the value of the property taken by the’ improvement, 
treated the thirty feet taken off of each lot as if the owner 
lost his frontage entirely, and wholly ignored the circum- 
stance that the balance of his lot was still left fronting on 
a better and wider street than before, and on this theory 
not only estimated the value of the part taken as more than 
two hundred per cent. of what it in fact was, but entirely 
ignored the benefit to the balance by reason of the widened 
street (Record, folios 12 to 17). 

The complaint further alleged, and the court found, that 
the Commissioners, after they had estimated in full all 
costs and expenses, illegally and arbitrarily added there- 
to the further sum of seventy thousand nine hundred and 
thirty-five dollars (folios 17-387). 

The only hearing, or opportunity for a hearing, provided 
for in this act is that awarded in the eighth section 
(Statutes of California, 1875-6, page 435), a hearing to be 
had at the option of parties of a certain class after the 
assessment with respect to its confirmation. 

It is admitted on all hands that no hearing before or 
during the progress of the assessment is provided for any- 
where in the act. The act not only gives none, but the 
Commissioners themselves prevented any hearing in fact 


(Record, folio 356). 
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The eighth section provides, in substance, that any per- 
son interested in property within the assessment district, 
“ feeling himself aggrieved hy the action or determination 
of the said Board «as shown in said report,” may petition 
the county court for an order on the Board to file with 
the court the report of. said Board and such other 
documents or “data as may be pertinent thereto in the 
custody of said Board and used by it in preparing said 
report ;” that the petition is to be served on the Board, 
“who may appear by counsel ov otherwise,” and “ may file 
a written answer to said petition;” that the court “is 
hereby authorized and empowered to hear said petition ;” 
that “testimony may be taken * * * upon said hear- 
ing;” that the court may compel the attendance of wit- 
nesses and the production of books and papers; that the 
court may in its “discretion,” after hearing “and con- 
sidering said application, * * * allow said order, on 
deny the same ;” that if granted, a copy of the order shall 
be served on the Board who shall “ proceed to obey the 
same according to the terms of the order ;” that if no such 
petition is filed, the Board shall, within the time limited 
for the filing thereof, present its report to the county court 
with a petition for its confirmation (saying nothing of the 
“documents” and “ data”); that the court “shall have 
power to confirm said report, or refer the same back * * 
* with directions to alter or modify the same in the par- 
ticulars specified;” that the Board shall make the pre- 
scribed alterations and again file the report with the 
court, which, if it finds that the alterations have been 
made, shall confirm the report, otherwise to again refer it 
to the Board, “ and so on,” until the alterations originally 
directed are made, when the report shall be confirmed. 

It will be observed that only those feeling aggrieved by 
the action of the Board as shown by the report could apply 
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to the courts ; their petition was to be served on the Board 
alone, and the Board alone could answer. 

The only order that the court could make in this limited 
statutory jurisdiction after the hearing was to allow the 
order that the Board file the report with such other docu- 
ments or data as may be pertinent thereto. 

This was the only hearing that the act allowed. 

Certain parties did petition the county court ; the peti- 
tions were served on the Board; the Board compromised 
with all the petitioners by reducing the amount of each of 
their benefits, if they were to be assessed, or increasing 
the amount of each of their damages, if their property was 
taken, and this without consulting any of the other prop- 
erty owners or even the court. 

With one of the contestants who claimed that the assess- 
ment was not made on correct principles, that in fact the 
owners did not lose their frontage and ought not be paid 
for a frontage they did not lose, the Board entered into an 
arrangement that as to his lots the rule should be as he 
claimed. 

Arbitrators were appointed by a stipulation between the 
attorney of this particular contestant and the attorney of 
the Board (folios 571 to 574), and a complete estimate was 
made by them upon the honest, as distinguished from the 
dishonest, theory. The‘arbitrators found that the true value 
of the land taken for the whole improvement was $246,240 
instead of $629,913 as found by the Board, and that said 
Blythe’s property would be benefited only in the sum of 
$39,653 instead of $97,308 as found by the Board, and 
thereupon the attorney for the Board and the attorney for 
the petitioner, no one else being consulted, stipulated that 
Blythe's assessment should be changed accordingly, and the 
court entered an order so modifying the assessment upon 
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the stipulation without any investigation or hearing of any 
kind. 
Record, folios 402 to 406. 


This exemplifies what kind of a hearing the property 
owner had under an act which enabled the Board to rep- 
resent him and answer for him and gave him no other 
chance. 

The hearing upon all objections pending having been 
continued to the 22d of December, the court nevertheless 
confirmed the report on the 20th of December, two days 
before the time appointed (folio 407) ; there was no hearing 
of any sort in fact (folios 408 and 409). The total cost of 
the improvement, as fixed by the report and as confirmed 
by the county court, was $914,941.00; but the Commis- 
sioners immediately proceeded to issue, and did issue, 
bonds for one million dollars (folio 37). This is alleged in 
the complaint and not denied in the answer. 

One of the Board Commissioners, A. J. Bryant, was one 
of the property owners and a judge in his own case. This 
is admitted by the pleadings (folio 33). 

The Board of Commissioners, although the act gave 
them no authority to do it, employed experts to make all 
their estimates and do all their work for them, and adopted 
their report absolutely (folio 32); one of the experts, Rey- 
nolds, and one of the Board, Bryant, were speculating in 
the lands affected (folios 33, 34, 35, 36). 

The total amounts of denefits to all the property, as 
finally fixed by the report as confirmed, was only $796,837, 
while the cost, as thereby fixed, was $914,941, so that the 
cost, as fixed by the report, exceeded the benefit by over 
one hundred thousand dollars, and the bonds exceeded the 
benefits over $200,000. 

After the commencement of the action a considerable 
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number of bondholders intervened, and put fully in issue 
with the plaintiffs the validity of the assessment, all the 
proceedings and of their bonds (Record, page 25); no ob- 
jection was made to this intervention, and the property 
owners, the plaintiffs in error here, took issue with it by 
answer (Record, page 841). 

By the rule of law in force in California this voluntary 
submission to the jurisdiction of the court having taken 
place,and a decision upon the merits having followed, 
neither party could afterwards claim that the intervention 
‘was improper, or that the issue thus determined had not 
properly been raised. 

Donner v. Palmer, 51 Cal., 629. 
McKenty v. Gladwin, 10 /d., 228. 
Smith v. Penny, 44 /d., 164. 


The issue presented by that intervention having been 
voluntarily tendered, accepted, tried, and determined, the 
judgment had the same effect as if it were the result of an 
independent litigation between the same parties ; neither 
party could afterwards withdraw from the intervention. 

For obvious reasons the intervenors could not there- 
after be heard to make any objection to the nature of the 
plaintiffs’ action. 

If the decision had been in their favor it would have 
been too late for the property owners to object that the 
intervention was not proper. 

As said by the supreme court of California, in Donner v. 
Palmer, our judicial system has not yet provided for the 
establishment of moot courts, or made it our duty to solve 
legal conundrums for purposes of mere amusement or in- 
struction. 

The judgment of the trial court against the intervenors 
was one which could not be disposed of by the appellate 
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court upon the ground that the plaintiffs in the action had 
mistaken their remedy. 

The supreme court of the State was obliged to decide 
the merits in order to reverse the judgment, and those 
merits included and depended upon the solution of the 
Federal questions, as to which we invoke the jurisdiction 
of this court. As a matter of fact the supreme court of 
California recognized this, and did, by the concurrence of 
four judges out of seven, actually decide the case upon the 
merits and on Federal grounds (see opinion, page 332; cer- 
tificate, page 367). 

Thus establishing, so far as the State courts were con- 
cerned, the law of the case against the plaintiffs in error ; 
one judge, McKinstry, concurred in the judgment upon 
the ground of the remedy, and one judge, Patterson, dis- 
sented. 

Much stress is laid upon the circumstance, that the com- 
plaint does not allege, in terms, the unconstitutionality of 
the statute ; but the code practice prevails in California, and 
under that system allegations of mere legal conclusions are 
not tolerated. 

The rule is thus stated by Pomeroy: “The issuable 
facts in a legal action, and the facts material to the relief 
in an equitable suit, should not only be stated to the com- 
plete exclusion of the daw and the evidence, but they should 
be alleged as they actually existed or occurred, not their legal 
effect, force, or operation. Every attempt to combine fact 
and law, to give the facts a legal coloring and aspect, to 
present them in their legal bearing upon the issues rather 
than in their actual naked simplicity, is so far forth an 
averment of law instead of fact, and is a direct violation of 
the principle upon which the codes have constructed their 
system of pleading.” 

§ 529, Pomeroy on Remedies. 
Vide also /d., $$ 524-530. 


% 


SRR pet 


: : “ elas RIMS. yy, Piet ‘ 
‘* %. Kenai ——_— ” sy ” . , 
a a cS uiitiney-etsitsthan hha ce ee nen 
% : ’ . 
ited Sate Get 


4 
mS 
s 
3 
‘ 
ed 


8 


Said Field, C.-J., in Green v. Palmer (15 Cal., 414): 
“Facts only must be stated. This means * * * the 
facts as contradistinguished from the law, from argument, 
from hypothesis and from the evidence of the facts. A 
legal inference or conclusion from the facts should not be 
stated. That is not the province of the pleadings under 
our system, which is to develop the facts. To apply the 
law to the facts, that is, to draw thence legal inferences or 
conclusions, is the province of the court.” 

The trial court adjudged the assessment wholly void. 

In response to our claim, that the hearing allowed by the 
act was clearly insufficient, the learned judge of the su- 
preme court, who delivered its opinion therein, said (folio 
1045): “ J think this, perhaps, the most debatable point in the 
case, but the difficulty arises to a great extent from the dis- 
position to compare the opportunity here afforded with that 
deemed essential in ordinary judicial proceedings. Measured 
by that standard it would unquestionably be deemed insuf- 
Jicient ;” and then Cooley is cited to show that in tax cases, 
and the like, that may constitute due process of law which 
would not suffice in ordinary judicial proceedings. 

Why, if measured by the standard of ordinary judicial 
proceedings, was the opportunity afforded unquestionably 
insufficient? Is it not solely because of the conclusive 
nature and effect of ordinary judgments? Has Cooley 
ever intimated that under the taxing power, or any other, 
rights can be concluded by a sentence possessing all the 
attributes of judicial estoppel and finality, without an 
opportunity for hearing unquestionably sufficient in ordi- 
nary judicial proceedings? Granted that in tax cases a 
jury trial is not essential. So neither is it in chancery 
cases. Still, in tax cases, an opportunity to be heard is 
essential, and a judicial hearing, with all its ordinary attri- 
butes, at some stage is a prerequisite to the absolute di- 
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vestiture of rights and the cutting off of defences. Can 
Sooley be cited as authority for the position that under the 
taxing power the assessment, though made under notice 
and opportunity for hearing unquestionably insufficient in 
ordinary judicial proceedings, can be given all the con- 
clusive effect of an ordinary common-law judgment? Are 
not all his writings and opinions clear the other way ? (20 
Am. Law Reg., N.S. 14, cited page 75.) 

The result here is that when we object that the statute 
was not followed—that frauds were perpetrated, &c.—we 
are told that the judgment of the county court is a bar, 
that its decision is to have all the effect of judgments in 
ordinary judicial proceedings. And when we object that, 
treated by all the other rules applicable to ordinary judi- 
cial proceedings, the judgment of the county court is un- 
questionably a nullity, we are told that to this judgment 
such rules are inapplicable. 

Can the position that an assessment not made in pur- 
suance of the statute claimed to authorize it—not only that, 
but rotten with fraud, is shielded from attack by a judg- 
ment or decision rendered by a tribunal in which the 
opportunities for hearing were unquestionably insufficient, 
measured by the standard essential to judicial proceedings 
—be supported by either reason, authority, or justice ? 

Is it not true that every adjudication that tax proceed- 
ings may be summary and unjudicial goes hand in hand 
with the other precedents, that the statutory power must 
be strictly construed and closely followed, and that the 
assessment may be attacked for fraud, and that all at- 
tempts to make them conclusive against such attacks are 
unconstitutional ? 

Our question here is not simply the question, admittedly 
Federal, raised in the New York case, where the legislature 
attempts in legal effect to assess without any notice or 
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hearing. It js that question and more. Here the statute 
provided for a semblance only of both, and in a way that 
was clearly insufficient. Here the notice provided for was 
not given. Here the hearing provided for was not allowed. 
Here, because of fraud, collusion, and imposition, the judg- 
ment was no judgment. 

The case presented is more extreme upon the face of 
this record than that which was presented to this court in 
Windsor against McVeigh (93 U. 8., 274). 

Our claim is that it appears by the record, not only that 
_ a Federal question was necessarily involved in the decision 
and judgment given and rendered by the supreme court of 
the State, but that such question was actually raised and 
decided adversely to the Federal right asserted and set up 
by them in this action, and that said decision and judgment 
could not have been given and rendered without so de- 
ciding that question. The Federal question claimed to have 
been so involved, raised, and decided is this: That by the 
assessment, the collection of which is sought to be enjoined 
in this action, the plaintiffs in error will, if the decision and 
judgment of the supreme court of the State should be sus- 
tained, be deprived of their property without the “ due 
process of law” and the “ equal protection of the laws ” 
guaranteed to them by the fourteenth amendment to the 
Constitution of the United States, for the following reasons : 
1. That the statute under which said assessment purports 
to have been levied is unconstitutional and void, in that it 
did not award to the property owners assessed due notice 
and an opportunity to be heard against the validity of 
the assessment before it became fixed. 2. That the 
said statute is also unconstitutional and void in that it 
seeks to deprive the property owners assessed of their 
property, without ‘ due process of law,” by authorizing an 
assessment by the State by officers of its own selection, 
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within a municipality, contrary to a provision of the con- 
stitution of the State then in force. 3. That if the statute 
is valid the plaintiffs in error were nevertheless deprived 
of the “ due process of law” and the “ equal protection of 
the laws” guaranteed to them by the fourteenth amend- 
mendment to the constitution of the United States, because 
the resolution of the Board of Supervisors required by that 
statute to authorize the improvement, to pay for which 
said assessment was made, and the levy of said assessment; 
was never in fact duly passed, because the notice and 
hearing provided for im said statute were never in fact al- 
lowed, and because, by the frauds and misconduct of the 
Board of Commissioners making said assessment, appearing 
on the face of their proceedings, they exceeded their juris- 
diction and made said assessment wholly without warrant 
or authority of law. 

We deny that the doctrine of this court is, as asserted 
by the learned counsel for the defendants in error, that in 
order to.give the court jurisdiction in this class of cases it 
must always appear by the record that the Federal question 
relied on was necessarily involved, in the sense that the 
decision of it was “ necessary to the determination of the 
cause.” The true rule is, as it has been announced in many 
decisions from the earliest history of the court until now, 
that in order to sustain the jurisdiction under the 25th 
section of the Judiciary Act of 1789, or the section of the 
act of 1867 incorporated into the Revised Statutes as sec- 
tion 709, it must appear by the record certified to this 
court that a Federal question was necessarily involved in 
the decision as rendered, or that, it was actually raised and 
decided adversely to the Federal right claimed by the 
plaintiffs in error. If it was actually raised and so decided 
it is immaterial whether it was necessary to raise and de- 
cide it or not. Indeed if it was actually raised and decided 
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it is but a truism to say that it was “ necessarily involved ”’ 
in the decision as rendered. This point, however, will be 
discussed later. For the present we will assume, for the 
sake of the argument merely, that the rule is as stated by 
the learned counsel for the defendants in. error, and that 
the sole test of the jurisdiction is that it must appear that 
the Federal question was “ necessarily involved.” Upon 
this assumption we maintain that the jurisdiction of this 
court in this case is clear and indubitable. 


GENERAL DOCTRINE RESPECTING THE JURISDICTION HERE 
INVOKED STATED. 


Before entering upon a particular discussion of the 
several points raised by the motion to dismiss in this case, 
we desire to state in general terms what we conceive to be 
the fundamental doctrine underlying the jurisdiction which 
we here invoke. There are certain broad general princi- 
ples lying at the very foundation of the jurisdiction. The 
discussions are but illustrations of their application. 

By the Constitution of the United States certain rignts 
are guaranteed. By no device, technicality, or shift can 
they be infringed. Under our system the States have, 
subject to the Constitution of the United States, all the 
functions of sovereignty. They have executive, legisla- 


tive, and judicial departments by which those functions | 


are exercised. But, in the last resort, all such action, 
whether executive, legislative, judicial, or ministerial, is 
subject to review by the Federal judiciary. In no con- 
ceivable way can such action be so shaped as to deprive 
the citizen of his right to a decision by the Federal judi- 
ciary of the question whether by that action he has been 
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deprived of a right secured by the Constitution of the 
United States. 

On principle, then, it would seem to be of no moment 
whether the supreme court of California might have de- 
cided this case without considering the question whether 
the enforcement of the assessment will deprive the plain- 
tiffs in error of their property without due process of law. 
That tribunal being the court of last resort, so far as State 
action is concerned, has seen fit on the record before them 
to decide the Federal question, and the majority of that 
court, in obedience to the mandate of the State constitu- 
tion, has placed upor record “ the grounds of the decision.” 
These grounds have been given in writing, and, in terms, 
they conclude the Federal question. It matters not that 
the minority did not concur in those grounds, or that the 
minority might have reached the same conclusion on dif- 
ferent grounds. The grounds of the decision as stated by 
the four concurring justices, Temple, McFarland, Searles, 
and Thornton, in the absence of the power of revision by 
the Federal judiciary, have become irrevocably the law of 
this case. We have also the certificate of the State 
supreme court that they did decide the Federal question. 
It is equally clear that, at least in California, the jadgment 
we seek to reverse will, if allowed to stand, be conclusive 
as res adjudicata in a subsequent or other action in which 
the same Federal question may be presented (420 Min- 
ing Co. v. Bullion, 3 Sawyer, 651). 

It inevitably results that, whatever might have been the 
case if the State supreme court had reversed the judgment 
on the ground suggested by Mr. Justice McKinstry, as the 
record now: stands, taking it all together, the pleadings, 
the findings, the opinion of the majority stating the grounds 
of decision, the certificate, &c., it has been determined, so 
far as State action can determine it, forever, that our prop- 
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erty may be legally subjected to the lien of this assessment, 
and that we have had due process of law. Especially is 
this the practical result in view of the doctrine of Ge/pcke 
v. Dubuque (1 Wall., 175), which is peculiarly applicable 
to cases of this kind. Again, this is not a case where the 
State court has decided both a Federal and a non-Federal 
question, upon either of which the decision may be sus- 
tained. The most that can be said is that though the 
court, as it certified, decided the Federal question on the 
merits, it méght have reached the same result by adopting 
Mr. Justice McKinstry’s view as to the remedy, and so 
have disposed of the case on a mere question of practice. 

But it could not. There is no decision here or elsewhere 
justifying it. Where, as here, the assessment is to be col- 
lected in installments for many years, all the decisions sus- 
tain the jurisdiction on the ground of avoiding multiplicity 
of suits. 

To sustain the present contention on behalf of the de- 
fendants in error is to further carry out the juggle which 
has so far succeeded, with the practical result of taking 
our property without ever giving us a judicial hearing. 

Judge Temple, in delivering the opinion of the court, 
admitted and decided that we had not the opportunity 
usual in judicial hearings. He refused us one himself. 
Somewhere we must have it; otherwise the solemn guar- 
anty of “due process of law,” and of the “ equal protec- 
tion of the laws,” contained in the fourteenth amendment 
to the Constitution of the United States, is a mere sham, 
keeping the word of promise to the ear but breaking it to 
the hope. But if this court should, in compliance with the 
motion which we are now considering, dismiss this writ, it 
would be an absolute denial forever of that opportunity to 
be heard which that amendment purports to secure to us. 

With this preliminary statement of the general princi- 
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ples underlying the jurisdiction to which we here appeal, 
we proceed to a more particular discussion of the points 
involved in the present motion. 


Il. 


FEDERAL QUESTION NEED NOT BE FORMALLY RAISED OR PRE- 
SENTED BY THE PLEADINGS OR OTHERWISE, BUT IT IS SUFFI- 
CIENT IF BY FAIR INTENDMENT IT APPEARS FROM THE 
RECORD TO HAVE BEEN NECESSARILY INVOLVED IN THE DECI- 
SION AS RENDERED. 


It has been ruled over and over again in this court that 
the Federal question necessary to confer jurisdiction under 
the 25th section of the judiciary act of 1789, and the later 
statutes enacted in its stead, need not be expressly raised 
or set out in the record, but that it is sufficient if it ap- 
pears by fair intendment to have been involved in the 
decision made. Mr. Justice Story thus states the rule on 
this subject in Crowell v. andel/ (YO Pet., 368, 392) upon 
an elaborate review of the cases: “The doctrine of the 
court has been that it is not indispensable that it should 
appear on the record in totidem verdis or by direct and 
positive statement that the question (7. ¢., the Federal 
question) was made and the decision given by the court 
below on the very point; but that it is sufficient if it is 
clear, from the facts stated, by just and necessary infer- 
ence, that the question was made and that the court be- 
low must, in order to have arrived at the judgment pro- 
nounced by it, have come to the very decision of that 
question as indispensable to that judgment.” To the same 
effect are: Smith v. Maryland, 6 Cranch, 280; Martin v. 
Hunter's Lessee, 1 Wheat., 305, 355; Miller v. Nicholls, 
4 /d., 311, 315; Williams v. Norris, 12 J/d., 117, 124; 
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Willson v. Blackbird: Creek Co., 2 Pet., 245, 250; Sutter- 
lee v. Matthewson, Id., 380 ; Harris v. Dennie, 3 Ld., 292 ; 
Bridge Proprs. v. Hoboken Co., 1 Wall., 142; Furman v. 
Nichol, 8 Id., 44, 56, 57; Murray v. Charleston, 96 U. 
S.,441; Chicago, cc., v. Needles, 113 Id., 574; Eureka, 
dec., Co. v. Yuba Co., 116 Ld., 410; Pulmer v. LHussey, 
119 Jd, 96. 

It is not necessary, therefore, that the provisions of the 
Constitution of the United States, or the Federal statute 
or treaty, which is relied on, should be set out or specifi- 
cally referred to. Bridge L’rop’rs. y. Hoboken Co. (1 Wall., 
142); Furman vy. Nichol, (8 Ld., 56). Inthe former of these 
two cases Mr. Justice Miller says: “It would be a new 
rule of pleading, and one altogether superfluous, to require 
a party to set out specially the provision of the Constitu- 
tion of the United States on which he relies for the action 
of the court in the protection of his nghts. If the courts 
of this country, and especially this court, can be supposed 
to take judicial notice of anything without pleading it 
specially, it is the Constitution of the United States. And 
if the plaintiff and defendant, in their pleadings, make a 
case which necessarily comes within some of the provisions 
of that instrument, this court surely can recognize the fact 
without requiring the pleader to say in words: ‘This 
paragraph of the Constitution is the one involved in this 
ease. * * * The true and rational rule is that the 
court must be able to see clearly from the whole record 
that a certain provision or act of Congress was relied on 
by the party who brings the writ of error, and that the 
right thus claimed by him was denied.” 

Nor need it be alleged where, for instance, the plain- 
tiff relies on that provision of the Constitution of the 
United States forbidding the enactment of State laws im- 
pairing the obligation of contracts, that any particular 


17 


statute does impair his contract (Furman v. Nichol, 8 Wall., 
57). That case arose upon a petition for a mandamus to 
compel the defendant, a county clerk, to receive in pay- 
ment of a certain license required of the plaintiff by statute, 
bills of the Bank of Tennessee pursuant to a stipulation in 
the charter of the bank that its bills should be received in 
payment of taxes and other moneys due the State. The 
petition alleged that the stipulation in question was a con- 
tract between the State and the holders of said bills, which 
the State could not impair. It referred to a subsequent 
statute whereby the receiving of bills of said bank in pay- 
ment of taxes was forbidden, but there was no averment 
that this statute impaired the obligation of any contract. 
On this point Davis, J., said: “ It is insisted that the peti- 
tion should have averred that the State had impaired, or 
by some act attempted to impair, the obligation of a 
contract ; but this does not sufficiently appear by necessary 
intendment, for it is alleged that Furman was the owner of 
the notes, and entitled to have them received for taxes, by 
virtue of a contract with the State ; that he had tendered 
them to the defendant, who refused to receive them, and 
that it was not in the power of the legislature to impair 
the validity of this contract.” And his honor further held 
that the State court, in dismissing the petition for man- 
damus, “necessarily adjudged that there was not at the 
time such a contract as the plaintiff Furman claimed au- 
thorized him to make the tender to the clerk of the notes 
of the Bank of Tennessee. The jurisdiction of this court 
is, therefore, complete, and the case must be decided on 
its merits.” 

Even though the Federal question is somewhat “ ob- 
securely” raised, it is sufficient to sustain the jurisdiction 
(Pennywit v. Eaton, 15 Wall., 381). The form or mode of 
raising the question is immaterial if it was raised and de- 
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cided adversely to the Federal right. Thus in Palmer v. 
Hussey (119 U.S., 96) it was held that a Federal question 
was raised so as to give the Supreme Court of the United 
States jurisdiction to review the judgment of the highest 
court of a State by a motion for a perpetual injunction 
against a judgment of a State court on the ground of the 
debtor’s subsequent discharge in bankruptcy. 

In Davis v. Packard (6 Pet., 41) a Federal question was 
held to be sufficiently raised where the plaintiff in error, 
after a judgment against him in the supreme court of the 
state in a case in which, so far as appeared from the record, 
no Federal question was involved, brought a writ of error 
to the court of errors assigning as error in fact that he was 
exempt from suit in a State court by reason of his being the 
Swedish consul-general. The defendant in error replied 
that there was no error, because it did not appear by 
the record that the plaintiff in error was consul, as claimed. 
The court of errors affirmed the judgment, stating in its 
record that it had “diligently examined and fully under- 
stood the causes assigned for error.” The plaintiff in 
error then brought error to the Supreme Court of the 
United States. A motion was made to dismiss, and affida- 
vits were filed on both sides as to what took place in the 
court of errors. The court refused to look into the affida- 
vits, but overruled the motion, because it sufficiently ap- 
peared from the record of the writ of error that a Federal 
question was involved and decided adversely to the Federal 
right set up. 

Thompson, J., delivering the opinion, among other things, 
said: “ It has also been settled, that in order to give ju- 
risdiction to this court, under the 25th section of the judi- 
ciary act (2 vol. L. U.5S., 65). it is not necessary that the 
record should state, in terms, that an act of Congress was 
in point of fact drawn in question. It is sufficient if it ap- 
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pears from the record that an act of Congress was appli- 
cable to the case, and was misconstrued, or the decisions 
in the State court were against the privilege, or exemption, 
specially set up under such statute (4 W heat., 311; 2 Pet., 250; 
3 /d., 301; 4 /d., 429.) How stands the record, then, in this 
‘ase? Charles A. Davis alleges that he is consul-general of 
the king of Saxony in the United States, and that he is there- 
by privileged from being sued in the State court according 
to the Constitution and laws of the United States. The 
fact of his being such consul is not denied by the joinder 
in error. The answer given is that it nowhere appears by 
the record, proceedings, or judgment of the supreme 
court that the said Davis was such consul ; and the court 
of errors, in giving judgment, say, after having examined 
and fully understood the causes assigned for error, they 
affirm the judgment of the supreme court. This was de- 
ciding against the privilege set up under the act of Con- 
gress which declares that the district court of the United 
States shall have jurisdiction, exclusively of the courts of 
the several States, of all suits against consuls and vice- 
consuls 2 vol. L. U. S., 60, see. 9. 

“ The question before this court is not whether the judg- 
ment of the supreme court in New York was correct. It 
is the judgment of the court for the correction of errors 
that is to be received here. That is the final judgment in 
the highest court of the State, and none other can be 
brought into this court under the 25th section of the judi- 
clary act.” 

His honor then proceeds to show that the question whether 
it was competent for Davis to assign in the court of errors, 
as error in fact, his exemption from suit in a State court, 
was not presented by the record, and probably could not 
have been made, and says: “From the record, then, we 
are necessarily left to conclude that the State court, as- 
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suming or admitting the fact that Davis was consul-gen- 
eral, as alleged in his assignment of errors, yet it did not 
exempt him from being sued in a State court; which 
brings the case within the 25th section of the judiciary act, 
the decision having been against the exemption set up and 
claimed under a statute of the United States.” 


[II. 


PLEADINGS IN THIS CASE, APART FROM THE REST OF THE 
RECORD, SHOW THAT THE QUESTION OF THE REPUGNANCY 
OF THE Dupont Srreet-WiIpENING AcT TO THE Con- 
STITUTION OF THE UNITED STATES WAS NECESSARILY IN- 
VOLVED. 


The complaint, answer, complaint in intervention, and 
answer thereto, in this case, show that the sole warrant and 
authority for the assessment, whose collection is sought in 
this action to be enjoined, are to be found in the act there 
referred to providing for the widening of Dupont street. 
Without that statute, and unless that statute is valid, the 
assessment is unquestionably void, and if permitted to be 
enforced will result in the taking of the property of the 
plaintiffs in error without “due process of law,” and will 
deprive them of “the equal protection of the laws ” guar- 
anteed to them by the Constitution of the United States. 
How, then, is it possible to escape the conclusion that the 
decision of the supreme court of the State affirming the 
validity of that statute and of the assessment made under it, 
and directing that the injunction against the collection of said 
assessment be dissolved and that the plaintiffs’ complaint 
be dismissed, “ necessarily involved ” the determination of 
the Federal question of the repugnance or non-repugnance 
of that statute to the Constitution of the United States, even 
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though it be admitted that that question is nowhere in the 
pleadings stated in express terms, and that the complaint 
contains no destruction of any right, privilege, or immunity 
under the Federal Constitution ? Undoubtedly the court 
might have decided against the validity of the assessment, 
and have affirmed the judgment of the superior court, 
without passing upon the validity of the statute at all, 
But that was not the decision that was rendered, and it is 
to the judgment or decision as rendered, and not to any 
possible judgment or decision that might have been 
rendered, that we must look to ascertain whether a Federal 
question was “necessarily involved” so as to give this 
court jurisdiction, assuming the claim of the learned coun- 
sel for the defendants in error that the Federal question 
must be “ necessarily involved” to confer the jurisdiction 
to be a correct statement of the law. And the question of 
the constitutional validity or invalidity of the statute is 
inextricably and “ necessarily involved’ in, and bound 
up with, the judgment and decision as rendered. 

A leading case, establishing the doctrine that when the 
sole warrant or authority for a claim set up by either of 
the parties to a suit is a statute, which is the position of 
the defendants in error here, a decision in favor of that 
claim necessarily involves an express or implied adjudica- 
tion in favor of the constitutional validity of that statute, 
is Willson v. Black Bird Creek Co. (2 Pet., 245, 250). That 
was an action of trespass brought against the plaintiffs in 
error, who were defendants below, for breaking and in- 
juring the dam of the defendant in error, who was plaintiff 
below, erected across Black Bird creek, pursuant to an au- 
thority conferred by an act of legislature. There were 
pleas filed, only one of which, however, seems to have been 
considered by the court in its decision. That plea was, in 
substance, that the creek was a “ public and common navi- 
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gable highway ;” that the defendants, at the time of the 
alleged trespass, were lawfully navigating the same ; that 
the dam was wrongfully erected; that the defendants could 
not pass without cutting it, and that they did not cut and 
remove it, doing no unnecessary damage. 

A general demurrer was interposed to all the pleas. 
which was sustained by the supreme court, and that 
judgment was affirmed by the court of appeals, whereupon 
the defendants brought error to the Supreme Court of the 
United States. That court refused to dismiss the writ, 
holding that the constitutional validity of the statute 
under which the plaintiff claimed was necessarily involved 
in the decision rendered, and that this was a Federal ques- 
tion giving jurisdiction under the 25th section of the ju- 
diciary act of 1789, the decision having been in effect in 
favor of the validity of the statute. Mr. Chief-Justice 
Marshall, delivering the opinion, said : 


“The defendants in error deny the jurisdiction of 
this court because, they say, the record does not show that 
the constitutionality of the act of the legislature under 
which the plaintiff claimed to support his action was 
drawn into question. Undoubtedly the plea might have 
stated in terms that the act, so far as it authorized a dam 
across the creek, was repugnant to the Constitution of the 
United States; and it might have been safer, it might 
have avoided any question of jurisdiction, so to frame it. 
But we think it impossible to doubt that the constitution- 
ality of the act was the question, and the only question 
which could have been discussed in the State court. That 
question must have been discussed and decided. The 
plaintiffs sustain their right to build a dam across the 
creek by the act of assembly. Their declaration is founded 
upon that act. The injury of which they complain is 
to a right given by it. . They do not claim for themselves 
any right independent of it. They rely entirely upon the 
act of assembly. 
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“ The plea does not controvert. the existence of the act, 
but denies its capacity to authorize the construction of a 
dam across a navigable stream in which the tide ebbs and 
flows, in which there was, and of right ought to have been, 
a certain common and public way in the nature of a high- 
way. This plea draws nothing into question but the valid- 
ity of the act, and the judgment of the court must have 
been in favor of its validity. Its consistency with, or re- 
pugnancy to, the Constitution of the United States, neces- 
sarily arises upon these pleadings and must have been de- 
termined. This court has repeatedly decided in favor of 
its jurisdiction in such a case. Martin v. Hunter's Lessee, 
(1 Wheat, 355); Miller v. Nichols (4 /d., 311), and Wii- 
liams v. Norris (12 /d., 117) are expressly in point. They 
establish, as far as precedents can establish anything, that 
it is not necessary to state in terms on the record that the 
Constitution or alaw of the United States: was drawn in 
question. It is sufficient to bring the case within the pro- 
visions of the 25th section of the Judicial Act if the 
record shows that the Constitution, or a law, or a treaty, 
of the United States must have been misconstrued or the 
decision could not be made, Or, as in this case, that the 
constitutionality of a State law was questioned, and the 
decision has been in favor of the party claiming under 
such law.” 


It is perfectly clear that if that. decision is correct, 
as it unquestionably is, it abundantly sustains the 
jurisdiction of this court in this case. The Federal 
question no more clearly appears in that case than in 
this. Indeed it does not appear so clearly, for in this 
case there is a distinct and express claim in the 
complaint that the plaintiffs in error have not in fact been 
awarded “ due process of law,” having been deprived even 
of such notice and opportunity for hearing, &c., as the 
statute in question purports to allow. The plea in that 
case did not, as Chief-Justice Marshall says, “ controvert 
the existence of the act”’ relied on, nor directly put its con- 
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stitutionality in issue. Saying nothing of the validity of 
the statute, it simply averred that the plaintiff’s dam was 
wrongfully erected. In the present case there is also no 
direct averment that the statute, under which the assess- 
ment now sought to be enjoined purports to have been 
made, is repugnant to the Constitution of the United States, 
but the complaint does distinctly and emphatically allege, 
in substance, that the Commissioners who made the assess- 
ment “‘ were never authorized to act under the provisions 
of said statute; that the assessment was and is wrongful, 
illegal, and made without jurisdiction or lawful authority, 
and the prayer is that the said pretended tax be adjudged 
and declared illegal, unauthorized and void” (Record, 
fols. 7-46), and so the trial court decided (Record, fol. 
444). | 

The fundamental principle underlying the decision in 
Wilson v. Black Bird Creek Co. obviously is, that although 
there was no direct averment of the constitutionality or 
unconstitutionality of the statute there in question, and 
although it was simply referred to in the declaration as 
containing the warrant and authority for the erection of 
the plaintiff's dam, and for the consequent claim of dam- 
ages, a decision in favor of its validity was necessarily in- 
volved in any judgment sustaining the plaintiff's claim. 
The same principle applies here to the act under which the 
assessment now in question purports to have been made. 
It furnishes the sole authority for the assessment, and for 
the claims of the defendants and intervenors, and its validity 
is necessarily involved and drawn in question in the judg- 
ment sustaining the assessment and the defendants’ and 
intervenors’ contentions and dissolving the plaintiffs’ injunc- 
tion. 

The plaintiffs’ reference make the act a part of their 
complaint as fully as if incorporated in it (Record, fol. 7). 


co rig ne 


terete 
* = 


em ee 


25 


The intervenors aver that their bonds “ were issued under,” 
and as they are informed and believe, “ in accordance with, 
the provisions” of said act (//., fol. 74); and they con- 
stantly refer to it throughout their complaint in interven- 
tion as the sole authority for the proceedings of the Board 
of Commissioners. The validity of the statute, and of the 
authority conferred by it, is also repeatedly averred by 
allegations to the effect that the proceedings of the Board 
“were lawfully authorized by the provisions 
of said act,” and the like (/d., fol. 95, e¢ passim). The 
same may be said of the answer of the defendants. 
Another case in point, arising under the judiciary act of 
1789, is Craig v. Missouri (4 Pet., 410, 428). That was a 
case of assumpsit on a certain promissory note alleged to 
have been made by the defendants to the State of Missouri. 
The defendants pleaded the general issue. The case was 
tried without the intervention of a jury, and judgment ren- 
dered in favor of the plaintiffs, which was affirmed by the 
supreme court of the State, and the defendants then brought 
error tothe Supreme Court of the United States. The record 
of the court in which the cause was originally tried con- 
tained this entry: ‘‘ On the second day of said court, in open 
court, the parties came into court, by their attorneys, and 
neither party requiring a jury the cause is submitted to 
the court ; therefore all and singular the matter and things 
and evidences being seen and heard by the court, it is 
found by them that the said defendants did assume upon 
themselves in manner and form as the plaintiffs, by their 
counsel, allege ; and the court also find that the considera- 
tion for which the writing declared upon, and the assump- 


sit was made, was for the loan of loan office certificates, 


loaned by the State at her loan office at Chariton, which 
certificates were issued, and the loan made in the manner 
pointed out by an act of the legislature of the said State 
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of Missouri, approved the 27th day of June, 1821, entitled 
an act for the establishment of loan offices,” &c. 

The defendants in error sought to have the writ of error 
dismissed for want of jurisdiction, because there was 
nothing in the record to show that any Federal question 
was involved. The court, however, Chief-Justice Marshall 
delivering the opinion, held the case to be within the juris- 
diction conferred by the 25th section of the judiciary act 
of 1789, because the decision rendered necessarily involved 
the validity of a State statute, as not being repugnant to 
the prohibition in the Federal Constitution against the 
emission of bills of credit by the States, although the 
pleadings contained no apparent reference to any such 
statute, and certainly the plea did not expressly contro- 
vert its validity, and although it was not stated in terms, in 
the record, that the State court held the statute to be con- 
stitutional. 

The learned chief-justice held that, under the plea of 
non assumpsit, the defendants could controvert the validity 
of the statute mentioned, and that “‘ the motives stated by 
the court on the record (in the entry above referred to) 
for its judgment; and which form a part of the judgment 
itself,” showed that the validity of the statute was drawn 
in question, and that the decision rendered necessarily in- 
volved a decision of that question. His honor further said: 


“If, in such a case, the mere omission of the court of 
Missouri to say, in terms, that the act of the legislature 
was constitutional, withdraws that point from the cause, 
or must close the eyes of the appellate tribunal upon it, 
nothing can be more obvious than that the provisions of 
the Constitution, and of an act of Congress, may be always 
evaded, and may be often, as we think they would be in 
this case, unintentionally defeated.” 


Another case, which is an equally cogent authority against 
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the dismissal of the writ in this case, is Murray v. Charleston 
(96 U.S.,441). That case arose, not under the judiciary act 
of 1789, but under the act of 1867. It was an action brought 
by the holder of certain city stock against the city of Charles- 
ton to recover a part of the interest on said stock which had 
been withheld by the treasurer as a tax thereon, the complaint 
alleging that the tax was illegal. The city by its answer 
set forth that the stock was duly assessed and was not 
specially exempted from taxation by the ordinances under 
which it was issued. The case was decided by the court, 
without the intervention of a jury, in favor of the city, the 
court finding the fact, and that as matter of law, the tax 
was rightfully imposed. The court held that the case 
necessarily involved a decision that the ordinances im- 
posing the tax were not void under the Constitution of the 
United States as impairing the obligation of a contract. 
Strong, J., delivering the opinion, said : “ The form and 
mode in which the Federal question is raised in the 
State court is of minor importance, if, in fact, it was raised 
and decided. The act of Congress of 1867 gives jurisdic- 
tion to this court over final judgments in the highest courts 
of a State in suits where is drawn in question the validity 
of a statute of, or authority exercised under, any State, 
on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the ‘ deci- 
sion is in favor of their validity. Nota word is said in 
respect to the mode in which it shall be made to appear 
that such a question was presented for decision. In the 
present case it was necessarily involved without any formal 
reference to any clause in the Constitution, and it is diffi- 
cult to see how any such reference could have been made 
to appear expressly. In questions relating to our juris- 
diction, wnudue importance is often attributed to the inquiry 
whether the pleadings in the State court expressly assert a 
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right under a lederal Constitution. The true test is not 
whether the record exhibits an express statement that a 
Federal question was presented, but whether such a ques- 
tion was decided, and decided adversely to the Federal 
right. Everywhere in our decisions it has been held that 
we may review the judgments of a State court when the 
determination or judgment of that court could not have 
been given without deciding upon a right or authority 
claimed to exist under the Constitution, laws, or treaties of 
the United States, and deciding against that right. Very 
little importance has been attached to the inquiry whether 
the Federal question was formally raised.” See also Chi- 
cago, e., Co. v. Needles (113 U.S., 574), and other decisions 
heretofore cited to the point that, in order to sustain the 
jurisdiction of the Supreme Court of the United States 
in cases of this sort, it need not appear from any part 
of the record that the Federal question was raised in the 
State court formally or in terms. 


LV. 


COMPLAINT DOES NOT ADMIT THE CONSTITUTIONALITY OF THE 
Dupont SrreEet Act, AS CLAIMED BY THE LEARNED CouN- 
SEL FOR THE DEFENDANTS IN ERROR. 


The learned counsel] for the defendants in error claims 
that the complaint in this case admits the constitutionality 
of the act under which the assessment complained of was 
made because it was alleged thai the “ proceedings all ap- 
pear to be regular and valid on their face, and make a 
prima facie lien on all the said estate,” &c., and that the 
“said proceedings constitute an apparent lien upon all the 
said real estate of the plaintiffs, and work a cloud upon 
the respective titles of the plaintiffs to their respective lots, 
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and do an irreparable injury thereto ;” and also that “the 
sales of the tax collector, if made, will constitute clouds 
upon the title of the plaintiffs.” The learned counsel says 
that these averments cannot be true if the statute is un- 
constitutional and void, because an assessment under such 
a statute could not cast a “cloud” on a title. He says, 
therefore, that if the plaintiffs had averred the unconstitu- 
tionality of the statute they would, necessarily, have ad- 
mitted that the proceedings did not constitute a cloud upon 
their title, and that the ground upon which they invoked 
the aid of equity would have failed. 

We deny that the averments referred to amount to an 
implied admission of the constitutionality of the statute, 
even conceding the claim of the learned counsel that an 
assessment or sale under an unconstitutional statute could 
not create a cloud on title so as to warrant the interposi- 
tion of equity. Those averments simply allege what the 
pleader supposes is, or will be, the legal effect of certain 
proceedings. 

Granting it to be true that an assessment or sale under 
an unconstitutional statute would not cast a “ cloud” upon 
title, the pleader here may have supposed that it would. 
If he has made a mistake in his law in averring what 
would be the effect of proceedings under an unconstitu- 
tional statute, is he to be held, contrary to the fact, to have 
averred that the statute was constitutional ? Such a result 
would not merely be unjust—it would be absurd. Througb- 
out this long litigation it has never been held, or ever 
claimed before, that the plaintiffs, by the averments men- 
tioned, have precluded themselves from contesting the con- 
stitutional validity of this statute. 

The learned counsel for the defendants in error is him- 
self in error in his statement that, if the statute in ques- 
tion is unconstitutional, an assessment or sale under it 
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would not cast a “cloud” upon the title to the property 
sold, and, therefore, that the ground on which the aid of 
equity is here invoked fails. As will be shown hereafter, 
there are multitudes of cases holding that a sale under an 
unconstitutional statute may be enjoined, and, in some of 
these cases, the fact that the statute under which the sale isto 
be made is unconstitutional, is made a ground of granting, 
rather than refusing, an injunction (City National Bank v. 
Paducah, 2 Flipp.,61). The aid of equity is not invoked here 
solely on the ground of preventing a “eloud” upon title, 
but also, as affirmatively appears in the complaint, on the 
grounds of preventing a multiplicity of suits, and irrepara- 
ble injury, as well as of fraud. And, furthermore, the com- 
plaint shows the “ cloud” on title which the pleader had in 
view was not the mere legal technical “ cloud” spoken of 
in some of the cases, but a “ cloud” of such a nature as 
would zz fact impair the market value and salability of 
the property. The complaint says: ‘ That said defend- 
ant, as tax collector aforesaid, claims, and has publicly 
announced, that said property, if sold by him under said 
assessment, will not be subject to redemption ; and these 
plaintiffs aver that if said tax collector is permitted to 
proceed and sell, purchasers are standing ready to buy, 
and will buy all said property at such sale ; and such sales, 
when made, will constitute clouds upon the title of these 
plaintiffs to their said lands, of such a character that none of 
them will be able to sell their lands without removing such 
cloud, and that no searcher or examiner of titles, or lawyer, 
would approve the title to said lands after the same had 
been covered by such a sale thereof, and no person could be 
found who would buy said lands without the removal of 
such cloud.” 
Liens, fols. 43, 44. 
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The pleader who framed this averment undoubtedly had 
in view that class of cases in which it has been held that 
a sale, assessment, or other proceeding, absolutely void on 
its face, cannot constitute a technical “ cloud” on title. 
He evidently intended to aver that the sales threatened in 
this case, whether they would create a technical “ cloud ” 
or not, within the meaning of those decisions, would 
nevertheless create a “cloud” upon the plaintiffs’ title 
“of such a character” as in fact to interfere with the sale, 
and impair the market value of their lands. Can it be 
doubted that a cloud “ of such a character” as that de- 
scribed would in fact result from the sales here threatened, 
even though the statute is unconstitutional? Would any 
competent lawyer, would the learned counsel for the de- 
fendants in error himself, approve a title thus obscured, 
however thoroughly convinced he might be of the uncon- 
stitutionality of the statute? It needs no legal knowledge, 
it requires only ordinary business experience and sagacity, 
to be able to understand that a defect of that deseription, 
even though it results from proceedings absolutely void on 
their face, does actually impair the salability of property. 
In principle, then, there is no conceivable reason why 
equity should not lend its aid to prevent the creation of 
such a “cloud.” It would be merely to mock at the ca- 
lamity of the property owner in such a case for a court 
of equity to tell him that he is perfectly safe and requires 
no equitable relief because a void sale can cast no “ cloud ” 
on his title, when he knows, and the judge of the court 
knows, that if the sale is permitted, his land will thereby 
become practically unsalable. 

But whether an assessment or sale, under an unconsti- 
tutional statute, would cast a “ cloud,” either technical or 
actual, upon the title to land or not, it is certain that an 
averment that an assessment or sale in a particular case 
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will create such a cloud, cannot be construed into an aver- 
ment or admission of the constitutionality of the statute. 


V. 

COMPLAINT SHOWS ALSO DRAWN IN QUESTION THE VALIDITY 
OF AN AUTHORITY EXERCISED UNDER THE STATUTE MEN- 
TIONED ON THE GROUND OF ITS REPUGNANCY TO THE CoN- 
STITUTION OF THE UNTtrED STATES, INDEPENDENTLY OF THE 
(JUESTION OF THE VALIDITY OF THE STATUTE. 


Upon this point there seems no room for even a shadow 
of doubt. Assuming the validity of the statute, the com- 
plaint avers, in substance and effect, that in the exercise 
by the State, through its agents and representatives, the 
Commissioners, of the authority derived from said statute, 
the plaintiffs were deprived of the “ due process of law,” 
and “ the equal protection of the laws ” guaranteed to them 
by the fourteenth amendment to the Constitution of the 
United States. The right to a compliance with the pro- 
visions of the statute respecting the conditions precedent 
to an exercise of the authority, and the notice and hearing 
to be allowed to parties assessed, is distinctly set up, and 
the non-compliance of the Commissioners with those pro- 
visions, and their misconduct in other particulars, whereby 
they exceeded their jurisdiction and rendered the whole 
proceeding corum non judice and void, are expressly, 
specifically, and positively averred. 


1. Lhe resolution of the Board of Supervisors. 

In the first place there is a distinct allegation that the 
resolution of the Board of Supervisors of the city, re- 
quired by the statute before any other procedings could be 
had, was never passed. The learned counsel for the defend- 
ants in error says that the passage of this resolution was 
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not made by the Federal or State constitution a “ condition 
precedent ” to the exercise of the authority. But the stat- 
ute made it so. That statute is set out in exrtenso in the 
petition for writ of error. (Transcript, pp. 553, et. seg). By 
section 21 of the statute it was expressly provided that, if 
the resolution in question should not be passed, “ no fur- 
ther proceedings” should be had or taken under the stat- 
ute, and the street should remain of its former width. This 
clearly renders the passage of such resolution indispensa- 
ble. 
Zeigler v. Hopkins, 117 U. 5., 683. 


Assuming it to be true, as the learned counsel for the 
defendants in error claims (although we emphatically deny 
that it is true), that the legislature could have ordered this 
improvement “ without consulting any except its own sov- 
ereign will,” it is sufficient to say that it did not choose to 
do so. It required the passage of the resolution as an ab- 
solute “ condition precedent” before any further step could 
be taken.. The State, nevertheless, through the Board of 
Commissioners created by it and constituted its represent- 
ative, went on and made the improvement and assessment, 
according to the allegations of the complaint, without the 
passage of any such resolution. It is not absolutely clear 
that this was a denial by the State of “the due process of 
law,” and of “the equal protection of the laws,” guaran- 
teed by the fourteenth amendment to the Constitution of 
the United States. It is claimed, however, that it appears 
elsewhere in the record that the resolution was passed. 
That point, however, is to be ascertained after the court 
takes jurisdiction. We are concerned now only with the 
question as to whether or not the pleadings make out a 
‘ase within the jurisdiction of this court. 

The claim that the question as to whether or not the 
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resolution referred to was passed conformably to the State 
statute was a question exclusively for the State court and 
was not a Federal question, is clearly untenable. The 
construction of a State statute by a State court may un- 
doubtedly give rise to a Federal question. Indeed, such 
questions generally arise in that way. For instance, when 
it is claimed that a State statute is repugnant to that pro- 
vision of the constitution against the enactment of State 
laws impairing the obligation of contracts, if such statute 
is so sustained by the State court as to give this court 
jurisdiction, it is nearly always done by bolding that, as 
matter of construction, the statute does not impair the 
obligation of a contract, or by holding that a prior State 
statute claimed to be the contract impaired, ought not to 
be construed as a contract. No respectable State court 
would have the reckless and conscienceless temerity to 
hold that a statute which it construed to impair the ob- 
ligation of a contract was in fact constitutional and valid. 
Will it be claimed that if a State statute plainly impairing 
the obligation of a contract should be construed by the 
highest State court as not having that effect, and should 
therefore be sustained, this court would not have jurisdic- 
tion to review that decision because, forsooth, it concerned 
merely the construction of a State statute? Unquestion- 
ably, if by the mere construction of a State statute under 
which a contract is made, or which itself constitutes the 
contract, a subsequent statute is upheld as not impairing 
the obligation of that contract, this court will take juris- 
diction (Bridge Props. v. Hoboken Co., 1 Wall., 116, 144). 
So if a State statute, or an authority exercised under the 
State, whereby a party is sought to be deprived of his 
property without “ due process of law,” or is denied “ the 
equal protection of the laws,” is construed by the highest 
State court as not having that effect, and is, therefore, up- 
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held, the jurisdiction of this court to review that decision 
is indubitable. The guaranty of “due process of law” 
would be worse than valueless if it could be evaded by the 
shallow device of holding as a matter of construction of a 
State statute that to be “ due process of law ” which plainly 
is not. 

The claim of the learned counsel for the defendants in 
error that the legislature could, of its own sovereign will, 
authorize a public local improvement within a municipality 
and an assessment to pay for it by officers of its own selec- 
tion, without consulting the municipality at all, is also 
clearly untenable under the authority of People v. Lynch 
(51 Cal., 34); Zaylor v. Pulmer (31 /d., 252); Brady v. 
King (53 Id., 44); Schumacher v. Loberman (6 Pac., L. J., 
997); People v. Chicago (51 UL, 17, 30); Park Commis- 


sioners v. Common Council (28 Mich., 228). 


2. Notice and hearing provided for in the statute whether 
in fact allowed. 

It is further averred in the complaint that the notices 
provided for in sections 6 and 7 of the statute were not 
in fact published and given as required (Transcript, fols. 
9,10,18,19). Here is a direct averment that the State, in 
making this improvement and assessment by officers of its 
own selection, did not award to the plaintiffs the “due 
process of law” guaranteed to them by the Federal Con- 
stitution, even conceding that the statute under which they 
acted provided for such “ due process,” and was there- 
fore constitutional. Plainly, then, in this particular also, 
a Federal question sufficient to give this court jurisdiction 
is distinctly presented by the pleadings. The question 
as to whether or not the notices appear by the record to 
have been duly published, as the learned counsel for the 
defendants in error claims, is to be determined, of course, 
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after this court assumes jurisdiction, and is not material 
to the question as to whether it has jurisdiction or not. 

The claim that the non-publication of the notice pro- 
vided for in section 6 could not affect any constitutional 
right of the plaintiff, because that notice simply “ ap- 
prised the property owners that the Board was organized, 
and invited them to present maps of their property and a 
statement of their claim of title,” cannot be maintained. 

The learned counsel concedes that this notice “set im 
motion the right of the property owners to arrest the im- 
provement under sec. 12 of the act.” This right, it. is 
said, is not constitutional, because it was created by the 
statute. If it was a part of the “ process of law,” awarded 
by the statute and guaranteed by the Constitution, all the 
notice provided for was provided for by the statute. Does 
that fact make the right to notice any the ‘less constitu- 
tional and sacred? When any valid statute provides for 
notice of a proceeding affecting the property of a citi- 
zen, if it is due notice it is within the guaranty of the 
Constitution. If it is not due notice, the statute is void. 
In either case, the Constitution furnishes ample protec- 
tion to the citizen. 

Inasmuch as one of the claims of the defendants in error 
is that the plaintiffs in error have debarred themselves 
from any right to object to the assessment, even if void, 
because they failed to take any steps to “ arrest the im- 
provement ” before its completion, and as this notice pro- 
vided for in section 6 is admitted to have “ set in motion 
the right to arrest the improvement,” the contention that 
the absence of such notice affected no constitutional 
right is certainly unique. The defendants in error, in ef- 
fect, say to the plaintiffs in error: “ You have no right to 
resist this assessment, even though it is utterly void and 
the statute itself unconstitutional, because you took no 
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steps to arrest the improvement before its completion.” 
And when they answer that they never had the notice, pro- 
vided by the statute, which was to set in motion their right 
to “arrest the improvement,” they reply with the astound- 
ing declaration that the plaintiffs in error had no constitu- 
tional right to such notice. . The bare statement of such a 
position serves a sufficient answer to it. 

The claim that the question of the sufficiency of these 
notices, and of their publication, under the statute, is 
merely a question of the construction and effect of a State 
statute, and involves no Federal right, is sufficiently an- 
swered by what has been already said respecting a similar 
claim as tothe sufficiency of the adoption of the resolution 
of the Board of Supervisors. A citizen cannot be deprived of 
‘due process of law” by the mere construction of a State 
statute any more than by holding it to be valid when it is 
not, without bringing the case within the mischief provided 
against in the fourteenth amendment to the Constitution 
of the United States. If the statute in this case provides 
for sufficient notice, but such notice has not, in fact, been 
awarded, but the State, by its agents, has, nevertheless, 
gone on to exercise as valid the authority conferred by that 
statute, the mere fact that the State court has held that to 
be due notice, under the statute, which plainly is not, can- 
not deprive this court of jurisdiction. 


3. Misconduct and fraud of Commissioners rendering 
their proceedings coram non judice and void. 

Apart from the insufficiency of the adoption of the res- 
olution of the Board of Supervisors and of the publication 
of the notices provided for by the act, we maintain that 
the various wrongful acts of the Commissioners alleged in 
the complaint as grounds for the injunction asked, such as 
the wilful adoption of grossly unjust and unequal rules 
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for the determination of the damages and the ascertain- 
ment and apportionment of benefits, the arbitrary addition 
of certain illegal and unauthorized items to the assessment, 
the collusive and fraudulent charges made after the report 
was completed in the assessments of certain parties to in- 
duce them to withdraw their objections to said report, the 
delegation of the functions of the Commissioners to certain 
experts, &c., the disqualification of one of the Commission- 
ers on the ground of interest, the assessment of damages 
in excess of benefits, and the issuance of bonds in excess 


of the assessed damages, were all of such a nature as to. 


deprive the Commissioners of jurisdiction to act, and to 
invalidate their authority, and, if sanctioned, amount to a 
denial to the plaintiffs of ‘‘ due process of law,” and of “ the 
equal protection of the laws.” 

The authority under which this assessment was made, 
and the validity of which is here contested, is undoubtedly 
statutory, special, and limited, and required to be strictly 
pursued, and all acts in excess of that authority are neces- 
sarily as void as if no such authority had ever been con- 
ferred, and furthermore their validity, even though they 
are judicial in character, may be impeached collaterally for 
want, or excess, of authority or jurisdiction. This is the 
general rule as to a special limited and statutory authority, 
even when conferred upon a judicial tribunal (Cooley Tax 
(2d ed.), 526; 7 Rob. Pr., 67, 107, 109; Wells on Juris- 
diction, sec. 70 et seg. ; Boswell’s Lessee v. Dickerson, 4 
McLean, 262; Thatcher v. Powell, 6 Wheat., 127; Wil- 
liamson v. Berry, 8 How., 495; Webster v. Reid, 11 /d., 
460 ; People v. Otis, 74 Lll., 384 ; Auditor-Gen. v. Pullman, 
&c., Co., 34 Mich., 59; Rogers v. Dill, 6 Hill, 415; /n Pe 
Smith, 10 Wend., 449 ; Guisebert v. Etchison, 51 Md., 487 ; 
Kelly v. Bemis, 4 Gray, 84; Folger v. Columbian Ins. Co., 
99 Mass., 294; Harsham v. Taylor, 3 Jones (N. C.), 14; 
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Wood v. Stanberry, 21 Ohio St., 142; Chamberlain ». 
Cleveland, 34 Ohio St., 551; State v. Fond Du Lac, 42 
Wis., 287; San Francisco, &c., Co. v. Alameda Water Co.., 
36 Cal., 644; Dorsey v. Barry, 24 /d., 452; Whitney v. 
Delegates, 14 /d., 503 ; Saunders v. Haynes, 13 /d., 150 ; 
Mulligan v. Smith, 59 /d., 206; Chollar, &c., Co. v. Wilson, 
5 West Coast Rep., 276). 

All the wrongful acts of the Commissioners above enum- 
erated were, under this rule, in excess of the authority and 
jurisdiction conferred, and were therefore void. 

The acts mentioned, and the assessment resulting there- 
from, being wholly without jurisdiction, if permitted to 
stand as valid and to be enforced, will necessarily lead to 
a deprivation of property without “due process of law.” 
Jurisdiction is exactly co-extensive with “ due process of 
law ”’ in such a case. And if any act is done without juris- 
diction it is done without “ due process of law.” 

Hence all the acts mentioned come within the inhibition 
of the fourteenth amendment to the Constitution of the 
United States; and as they all affect the “ validity of an 
authority exercised under a State,” they are alone sufficient 
to bring this case within the jurisdiction conferred by U.S. 
Rev. St., sec. 709. 

It is claimed, however, by the learned counsel for the de- 
fendants in error that as to all these matters the parties 
aggrieved had a remedy by appeal to the county court, in 
the mode pointed out by the act, and are therefore con- 
cluded from any other relief. 

We deny that any of the matters complained. of were 
within the special and limited appellate jurisdiction con- 
ferred by the act in question upon the county court. The 
only person authorized by that act to appeal to the county 
court, as appears by section 8, was “ any person interested 
in any piece or parcel of land, situated within the district 
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defined, * * * — feeling himself aggrieved by the action 
or determination of said Board, as shown in said report,” 
meaning the report of the Commissioners, when first com- 
pleted and filed for inspection. None of the matters above 
enumerated were “shown in said report” when so filed, and, 
therefore, no person aggrieved thereby had any right of 
appeal under the act. The only matter mentioned, which 
could by any possibility be supposed to be shown in said 
report, was the interest of one of the Commissioners. His 
name would, of course, appear as that of the property own- 
ers, but evidence a/iunde would be necessary to show that 
it was the same person as the Commissioner. And, besides, 
part of the property, in which he was indirectly interested, 
did not stand in his name. The erroneous rules of assess- 
ment and appraisement, the unwarranted addition of illegal 
items, and the delegation of authority to experts, did not ap- 
pear in the face of the report. And so the collusion with 
objecting property owners did not, and could not, appear 
in the report as originally filed, because it happened after- 
ards. 

The same may be said of the excess of damages over 
benefits, for there was no such excess when the report was 
so filed. It resulted from subsequent changes in some of 
the assessments. Neither did the report show that the 
aggregate amount of bonds greatly exceeded the amount 
of the assessment. Clearly, then, if the grievances men- 
tioned were the only grievances of the plaintiffs, they 
were not such as to entitle them to appeal to the county 
court. 

And even if the matters complained of had been “ shown 
in said report,” it was not within the limited jurisdiction 
of the county court, as marked out in this act, to afford 
any relief. The only appeal which could be made to the 
county court, as provided by section 8 of the act was “‘ by 
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petition ” to said court, “ setting forth his (the petition- 
er’s) interest in the proceedings had before said Board, 
and his objections thereto, for an order on said Board re- 
quiring it to file with said court the report of said Board 
and such other documents or data as may be pertinent 
thereto, in the custody of said Board, and used by it in 
preparing said report.” 

Provision is then made for setting down said petition 
for hearing within ten days, for service of a copy of the 
petition on the Board, for an appearance and answer by 
the Board, for the taking of testimony on the hearing of 
said petition, and for compelling the attendance of wit- 
nesses, &c. It is then provided: “ /¢ shall be in the dis- 


cretion of said court, atte 4 hearing and considering said 


application, to allow said order or di ay the SHINE | and, if 


granted, ud COPY thereof shall he se rved on said Board, and 
it shall proceed to obey the same according to the terms 
of the order to be prescribed by the Board.” If no peti- 
tion is filed, the section further provides that the Board 
shall “ within the time above limited for the filing thereof” 
file its report with the said court with a petition for con- 
firmation, nothing being said as to filing documents and 
data. The section then continues that “the court shall 
have power to approve and confnrm said report or refer 
the same back to said Board with directions to allow or 
modify the same in the particulars specified ” in the order 
so referring it. It is then provided that the Board shall 
make the alterations directed and then again submit the 
report to the court, and that the court shall confirm it if 
the alterations have been made as directed, but if not that 
it shall be again referred to the Board, “ and so on,” until 
the original order of modification had been complied with. 

We submit that with the limited jurisdiction thus con- 
ferred upon it, the county court could not have afforded 
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an adequate remedy for the grievances alleged in the com- 
plaint because it had no power to reject the report en- 
tirely. It could only approve it or direct it to be modified 
in particulars mentioned in its order. It could not even 
compel the modifications to be made. If the Board re- 
fused to make them, the court could only continue refer- 
ring the report back to them until they consented to alter 
it as directed. 

That in cases of this sort the jurisdiction of the court 
to which an assessment for a local improvement is re- 
quired to be submitted for confirmation extends no further 
than is expressly provided for in the statute, is well settled in 
ln re Lange, 85 N. Y., 307,310; x re Department of Pub- 
lic Parks, /d., 463 ; New Haven v. Fair Haven, &c., R.R. 
Co., 38 Conn., 422, 429 ; State v. Road Commissioners, 41 
N. J. L., 89. 

As to radical objections against the assessment, going 
to its entire validity and to the authority to make it, the 
decree of confirmation by the confirming court is not con- 
clusive, unless the confirming court is expressly clothed with 
jurisdiction to determine such objections (/x re Depart- 
ment Public Parks, /x re Lange, and New Haven v. Fair 
Haven, &c., R.R. Co., supra). 

In this case, aside from the objections to the constitu- 
tionality of the statute, the insufficient adoption of the res- 
olution of the Board of Supervisors, and the failure to 
publish the notices as prescribed, there are several others 
which could be remedied only by rejecting and annulling 
the entire assessment. For instance, the fact that the cost 
of the improvement and other assessed damages exceeded 
the ascertained benefit to the property owners assessed, pre- 
cluded any assessment whatever. The act expressly pro- 
vided that the city should not be liable for any part of the 
bonds, but that the whole amount should be paid out of 
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the assessment. And it is well settled that in such cases 
there is no power to make any assessment where the cost 
of the improvement exceeds the special benefits to the as- 
sessed property, and the entire cost is to be paid out of 
the assessment, but the proceedings should come to a stop 
(State v. Patterson, 37 N. J. L., 380, 383; State v. Hudson, 
29 /d., 104; State v. Newark, 36 /d., 172; Passaic v. 
State, 37 /d., 539; Matter of Drainage, 35 /¢/., 502; Canal 
Bank v. Albany, 9 Wend., 244; Matter of Canal Street, 11 
ld., 154; Matter of Fourth Avenue, 3 /d., 452; Crawford 
v. People, 82 IL, 559; Chamberlain v. Cleveland, 34 Ohio 
St. 

The power to assess “ benefited’ property for a local 


, 567). 
improvement is founded upon, and limited by, the ascer- 
tained benefit, and, if the assessment exceeds the benefit, 
it is void in foto. See, in addition to the authorities above 
cited, 2 Dill. Mun. Corp. (3d ed.), 759; Cooley Tax (2d ed.), 
19, 20, 663 ; Taylor v. Palmer, 31 Cal., 254; Creighton v. 
Manson, 27 /d.,624; /n /?e Market St., 49 /d., 546; Nichols 
v. Bridgeport, 23 Conn., 204; Minnesota v. Palmer, 20 
Minn., 468; Macon v. Patty, 57 Miss., 383; Chicago v. 
Larned, 34 Ill., 203; Lee v. Ruggles, 62 /d., 427; State vw. 
Jersey City, 37 N. J. L., 128; Hanscom v. Omaha, 11 Neb., 
37-41; Dyer v. Farmington, ‘70 Me., 522; Wistar v. Phil- 
adelphia, 80 Pa. St., 505; Hammett v. Philadelphia, 65 
/d.,151; du re Paving Tenth St., 4 East Rep., 341; Tay- 
lor v. Chandler, 9 Heisk., 366; Barnes v. Dyer, 56 Vt., 
470; Donnelly v. Decker, 58 Wis., 464; Norfolk v. Ellis, 
26 Grat., 246, per Anderson and Bouldin, J. J. 

But it is not our purpose at this point to discuss the 
validity of the objection that the assessment exceeds the 
ascertained benefits. We desire simply to show that it is 
an objection which, if valid, annuls the entire assessment 
as being coram non judice, and thus involving the question 
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of “due process of law,” a clearly Federal question, and 
that being an objection going to the validity of the 
entire assessment, it was not within the jurisdiction of the 
county court to try or determine it, because that court had 
only authority, at most, to approve or modify the report, 
and could not reject it as an entirety. 

There are other objections, among those enumerated, 
which are equally radical and equally beyond the jurisdic- 
tion of the county court. 

Thus the objection that one of the Commissioners was 
a party in interest, and therefore disqualified, if valid at all, 
strikes at the root of the whole assessment. The only way 
in which the defect could be remedied was by setting aside 
the assessment as an entirety and terminating the pro- 
ceedings, because if it vitiated this assessment it vitiated 
it as a whole, and would equally vitiate any other assess- 
ment which the Board could make. It was, therefore, 
beyond the limited jurisdiction to try or determine that 
objection. 


4. Objections to the ussessment raised by the pleadings, 
other than the objection of the unconstitutionality of the 
statute, are equally within the prohibition of the fourteenth 
amendment, and equally within the jurisdiction of this 
court to try. 

This point has already been somewhat discussed, but 
calls for some further consideration. Our contention is 
that, leaving out of view the question of the constitution- 
ality of the statute, the other objections to the assessment, 
alleged in the complaint, also bring the case within the 
fourteenth amendment to the Constitution of the United 
States, as well as within U. 8. Rev. St., Sec. 709, conferring 
jurisdiction upon this court. We have already shown that 
in making this assessment the Board of Commissioners 
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were acting as the representatives and agents of the State, 
and that their action was the action of the State. If they 
have by their malfeasance and non-feasance denied to the 
plaintiffs ‘due process of law,” or “ the equal protection 
of the laws,” it is to be deemed the act of the State within 
the prohibition of the fourteenth amendment (22 parte 
Virginia, 100 U.S. 339, 347 ; Virginia Vv. Rives, [d., 313, 
319). In these two cases it was expressly held that the 
prohibition in the fourteenth amendment applies to a 
denial of “ due process of law,” or of “the equal protec- 
tion of the laws,” by any department or agency of the 
State. In Lr parte Virginia, Strong, J., says : ““ Whoever, 
by public position under a State government, deprives 
another of property, life, or liberty, without due process 
of law, or denies or takes away the equal protection of the 
laws, violates the constitutional inhibition, and as he acts 
inthe name and for the State, and is clothed with the 
State’s power, his act is that of the State. This must be 
so, or the constitutional prohibition has no meaning. Then 
the State had clothed one of its agents with power to 
annul or to invade it.” 

In Virginia v. Rives (100 U. 8., 313, 319) it is held 
that the fourteenth amendment is broader in this respect 
than Sec. 641 of the Revised Statutes, authorizing the re- 
moval of causes from State to Federal courts, or, in other 
words, that a case may be within the prohibition of the 
fourteenth amendment as involving a denial of “ due pro- 
cess of law,” without being subject to removal from a State 
to a Federal court under U.S. Rev. St., See. 641. 

There is no difficulty of that sort in this case, under See. 
709 of the United States Revised Statutes. That section 
gives this court jurisdiction “ where is drawn in question 
the validity of a statute of, or an authority exercised under, 
any State, on the ground of their being repugnant to the 
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Constitution *.* * of the United States.” Here, in- 
dependently of the question of the validity of the statute, 
there is “drawn in question,” by the explicit averments of 
the complaint, “the validity of an authority exercised ” 
under the State of California. 
The Board of Commissioners were agents of the State, é 

and exercising an authority over it. The complaint avers 
the invalidity of that authority, whether the statute is valid 
or not, by reason of failure to comply with provisions 
therein essential as conditions precedent to the making 
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and confirmation of the assessment, and by reason of 
flagrant misconduct of the Commissioners, whereby they 
exceeded their jurisdiction and rendered their proceedings 


absolutely void. 
Vi. 
FINDINGS OF SUPERIOR COURT SHOW UNCONSTITUTIONALITY OF 


STATUTE AND OTHER FEDERAL QUESTIONS ACTUALLY AND 
NECESSARILY INVOLVED AND DECIDED IN THAT COURT. 


The court below expressly finds, as a conclusion of law, 
“that the said act of the legislature was, and is, unconsti- 
tutional and void; that the said action of the said Board 
of Commissioners was, and is, wholly unauthorized and 
void,” &c. (Transcript, fols. 422, 423). 
There are also explicit findings, showing that the resolu- 
tion of the Board of Supervisors was never legally adopted, 
because not published with the ayes and noes, and not 
signed by the President of the Board as required: by the a. iy 
consolidation act, which constitutes the charter of the city ; r 
that the notice required by sections 6 and 7 of the act 
was never legally published ; that the Board of Commis- 
sioners were guilty of the wrongful acts alleged ; and that 
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one of the Commissioners was disqualified by interest as 
averred. 

The decree of the superior court, among other things, 
adjudges that “‘ the pretended assessment, commonly called 
the Dupont street assessment, mentioned in the complaint 
herein, is wholly unauthorized, illegal and void” (Transcript, 
fol. 444). 

The findings and decree of that court thus incontestably 
show that all the Federal questions insisted upon by the 
plaintiff; in error were in fact,-and of necessity, in- 
volved in the decision, and actually decided in the superior 
court. The reversal of that decision by the supreme 
court necessarily involved a counter decision of the same 
questions, and even if we had nothing more to guide us, 
the conclusion that those questions were “ necessarily in- 
volved” in the final decision would be irresistible. 


VII. 


CERTIFICATE OF CHIEF-JUSTICE -THAT THE FEDERAL QUES- 
TIONS WERE DRAWN IN QUESTION, TAKEN WITH THE REC- 
ORD OF THE COURT BELOW, IS CONCLUSIVE. 


The certificate of the chief-justice of the supreme 
court of the State, by authority of the court, showing that 
a particular Federal question was raised and decided ad- 
versely to the Federal right claimed, which appears in this 
case, though not alone conclusive, is entitled to great 
weight in determining the question of jurisdiction. On 
this point Clifford, J., says, in Caperton ». Bowyer (14 
Wall., 234): “ Undoubtedly such a certificate is entitled 
to much weight, as showing that the question was decided 
by the court which gives it, and in the manner required to 
give jurisdiction, but it is not conclusive to show that the 
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question was raised in the case, as the latter question may 
depend upon the construction of the pleadings, or, as in 
this case, upon the proper construction of the language of 
the bill of exceptions.” 

To the same effect is Parmelee v. Lawrence (11 Wall., 
38). 

The rule is that if the pleadings are such as to show 
that the Federal question might have arisen then, the 
proper certificate that it did arise and was decided in the 
way required by the act of Congress, it is conclusive in 
favor of the jurisdiction of this court. 

Armstrong v. Athens Co., 16 Pet., 281. 


In that case Catron, J., says: “ In the case now before 
us, the presiding judge of the supreme court of Ohio has 
certified on the record that the validity of a statute of the 
State was drawn in question, on the ground that it was re- 
pugnant to the Constitution of the United States, and that 
the decision was in favor of the validity of said statute ; 
and this certificate of the judge is certified by the clerk, as 
a part of the record. We presume that the certificate of the 
presiding judge was made by the authority of the court ; 
and as this 4/l/ and answer show that such a pot might 
have arisen, and this certificate on the record states that it 
did arise, and was decided, the case comes within the fourth 
clause above mentioned, and this court must take jurisdic- 
tion, and examine whether the point sv certified was right- 
fully decided.” 

So, in Detroit Co. v. Guthard (114 U.S8., 137), where it 
appeared that a Federal “ right, title, privilege, or immu- 
nity ” might have been “set up” and “ claimed,” although 


there was nothing in the record to show it was, Mr. Chief- 


Justice Waite said that “if the court below had certified 
in proper form that it was, and that it was denied, we could 
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have tuken jurisdiction. The court has, however, not only 
not made such a certificate, but it has expressly refused.to 
do so upon application specially made for that purpose. 
All this appears affirmatively on the motion papers.” Juris- 
diction was therefore declined. 

In Missouri, &c., R.R. Co. v. Rock (4 Wall., 177), cited 
here by the learned counsel for the defendants in error, 
there wis a certificate made two years after the decision in 
the State court that the validity of a provision of the con- 
stitution of lowa was drawn in question as being repugnant 
to the Constitution of the United States, but there was 
nothing else in the record to sustain this statement. And 
in the Supreme ‘nurt of the lnited States ther wits NO at- 
tem pt, by the counsel for the plaintiff in error, to show that 
the validity oft any provision of the constitution of lowa 
was drawn in question on the ground of repugnancy to the 
Federal Constitution, as Mr. Justice Miller states, but the 
case was put entirely upon another ground, which it was 
erroneously claimed would sustain the jurisdiction. Under 
these circumstances the court held that there was no juris- 
diction. The facts of the case render it entirely reconcil- 
able with the doctrine quoted supra from Armstrong v. 
Athens Co. 

In Lawler v. Walker (14 How., 149, 154, 155), also cited 
by the learned counsel for the defendant in error here, 
jurisdiction was declined, although there was a certificate 
that the validity of a statute was drawn in question on the 
ground of repugnancy to the Federal Constitution ; but 
the certificate was insufficient in not stating what statute 
was meant. Besides it seems that it appeared otherwise 
from the record that the State court simply construed a 
statute of the State “which neither of itself, nor by its 
application, involved in any way a repugnancy to the Con- 
stitution of the United States.” That case, also, is entirely 
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reconcilable with the doctrine quoted from Armstrong ». 
Athens Co. (supra). | 

In. the present case, conceding that the pleadings do not 
of themselves, as we insist that they do, necessarily in- 
volve the validity of the statute on the ground of repug- 
nancy to the Federal question, or any other Federal ques- 
tion, such a question might undoubtedly arise under the 
pleadings. The certificate, therefore, under the doctrine 
of Armstrong v. Athens Co., was sufficient to confer juris- 
diction. 


VILL. 


OPINION OF SUPREME COURT OF THE STATE, WHICH IS A PART 
OF THE RECORD, CONCLUSIVELY SHOWS THAT A FEDERAL 
QUESTION WAS ACTUALLY AND NECESSARILY RAISED AND 
DECIDED ADVERSELY TO THE FEDERAL RIGHT. 


Prior to the enactment of the act of Congress of Feb. 5, 
1867, and the amendment of the rules of this court in 
1873 by inserting subdivision 2 of rule 8, it had been held 
that, except as to cases coming up from the highest court 
of Louisiana, the court would not look into the opinion of 
the State court for the purpose of ascertaining whether 
or not a Federal question was involved so as to give juris- 
diction under the 25th section of the judiciary act of 1789, 
unless by agreement of counsel and by the consent of the 
court such opinion was, for that purpose, treated as part 
of the record ( Williams v. Norris, 12 Wheat., 117; /2ectur 
v. Ashler 5 6 Wall.. 142 ; Kennebec BR. R.v. Portland R. Be 
14 /d., 25.) 

A contrary rule was established with respect to cases 
coming up from Louisiana because, under the law and 
and practice of that State, the opinion was part of the 
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record (Grand Gulf, cec., Co. v. Marshall, 12 How., 165, 
167, 168 ; Cousin v. Blane’s Exec., 19 /d., 202 ; Delma v. 
Insurance Co., 14 Wall., 667; Crossley v. New Orleans, 
108 U.S., 105). 

In the act of February, 1867, however, certain restrictive 
language in the act of 1789, compelling the court to look 
only “to the record” in determining the question of juris- 
diction, was omitted, and as a result this court has since 
manifested a growing inclination to look into the opinion of 
the State court when properly certified and sent up with the 
record in order to determine from that, in connection with 
the rest of the record, whether or not any Federal question 
has been raised and decided. While not regarding the opin- 
ion alone as conclusive, the disposition of the court has 
been to give it considerable weight. The case in which this 
doctrine was first laid down was Murdock v. Memphis (20 
Wall., 633). In that case Mr. Justice Miller, after point- 
ing out the difference between the acts of 1789 and 1867, 
said: “ It is probable that, in determining whether one of 
those questions (Federal questions) was actually raised and 
decided in the State court, this court has been inclined to 
restrict its inquiries too much by this express limitation of 
the inquiry to ‘the face of the record (Williams v. Norris, 
12 Wheat., 117; Rector v. Ashley, 6 Wall, 142). What 
was the record of a case was pretty well understood as a 
common law phrase at the time that statute was enacted. 
But the statutes of the States and new modes of proceed- 
ings in those courts have changed and confused the matter 
very much since that time. It is in reference to one of 
the necessities thus brought about that this court long 
since determined to consider as part of the record the 
opinion delivered in such cases by the supreme court of 
Louisiana (Grand Gulf R.R. Co. v. Marshall, 12 How., 
165; Cousin v. Blane’s Exr., 19 //., 202). 
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“ And though we have repeatedly decided that the opin- 
ions of other State courts cannot be looked into to ascer- 
tain what was decided, WE BCC HO TeUsSON why, since this 
restriction 18 removed we should not 80 har és mine those 
opinions, when properly authenticated, as may he useful an 
determining that question. We have been in the habit of 
receiving the certificate of the court, signed by its chief- 
justice or presiding officer, on that point, though not as 
conclusive, and those opinions are quite as satisfactory, 
and may more properly be treated as parts of the record 
than such certificates. 

“ But, after all, the record of the case, its pleadings, bills 
of exceptions, judgment, evidence, in short, its record, 
whether it be a case in law or equity, must be the chief 
foundation of the inquiry; and, while we are not prepared 
to fix any absolute limit to the sources of the inquiry under 
the new act, we feel quite sure it was not intended to open 


the scope of it to any loose range of investigation.” 


This doctrine is referred to with approval in Moore +. 
Mississippi (21 Wall., 638), where it was determined that 
the court would not be governed upon this point solely 
by the fact that the opinion of the State court showed that 
a Federal question was raised and decided, there being 
nothing in the rest of the record to show any such thing. 

In April, 1873, an amendment was adopted to the rules 
of this court, adding thereto what is now subdivision 2 of 
rule 8, as follows: “In all cases brought to this court, 
by writ of error or appeal to review any judgment or de- 
cree, the clerk of the court by which such judgment or 
decree was rendered shall annex to and transmit with the 
record a copy of the opinion or opinions filed in the case.” 

Since that amendment, when the opinion of the court 
of last resort in the State is sent up duly certified with the 
record, in a case of this sort, in accordance with that rule, 
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it is the practice of the court to look into it with the rest 
of the record in determining the question of jurisdiction 
(Bolling v. Lersner, 91 U.S., 595; Warfield ». Chaffe, 7d., 
691; Boughton v. Exchange Bank, 104 /d., 427, 428: 
Philadelphia, &c., Assoc. v. New York, 119 /d., 116; 
Gross v. United States Mortgage Co., 108 /d., 477; Des 
Moines, &c., Co. v. Homestead Co., 123 /d., 552, 555). 

In the case last cited this court, indeed, not only looked 
into the opinion in the State court, but considered the oral 
argument in that court, as well as the briefs filed in an- 
other case argued with the principal case, for the purpose 
of ascertaining whether or not the Federal question was 
raised and decided, and sustained the jurisdiction, al- 
though it appeared that the State court had in fact re- 
fused to consider that question. In that case there was 
pleaded, among other defences, a former adjudication of 
the Supreme Court of the United States between the 
same parties upon the same question. To this defence it 
was replied that the courts of the United States had “ no 
jurisdiction of said suit and no legal power or authority 
to render said decree or judgment.” 

The supreme court of the State in its opinion, which 
was embodied in the record, refused to consider this de- 
fence because it was not presented in the briefs, although 
presented and urged in the oral argument. The Supreme 
Court of the United States held, however, that from the 
pleadings, the opinion of the court, the oral argument, and 
the briefs of counsel in other cases heard in connection 
with the case at bar, it appeared that the question pre- 
sented by that defence was before the court, and that the 
decision was practically against the Federal right, and that, 
therefore, the case was within the jurisdiction of the Su- 
preme Court of the United States. 

Mr. Chief-Justice Waite, delivering the opinion in the 
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case, said: “ It seems from the opinion, which, as part of 
the record, we must take notice of, that this case was argued 
in connection with that of the administrator of Mrs. Grace 
H. Litchfield. The defence of prior adjudication was made 
in both, though the facts in the case of Mrs. Litchfield were 
different from those in this. Mrs. Litchfield was not an 
aetual party to the suit in which the prior adjudica- 
tion was had, while the Navigation and Railroad Com- 
pany was; but the question of the jurisdiction of the 
court for the determination of the rights of the parties 
was the same in both. In the oral argument, there being 
but one for the two cases, this point was raised and d/s- 
cussed, but in the printed briefs it was referred to only in 
that entitled in the suit of the administrator of Mrs. Litch- 
Jield.. As it was the defence in this case, and, if sustained, 
made it unnecessary to consider anything else, we can- 
not decide that the court was justified in holding that it 
could not be determined. Such action was in our opinion 
equivalent to decision against the Federal right, which was 
actually set up and claimed, and thus our jurisdiction for 
the review of the judgment on this question, as well as the 
others, is complete.” 

And where by the laws of the State from which the case 
comes to this court the opinion of the court is required to 
be delivered in writing, filed, and recorded, it is still clearer 
that if properly certified up with the record to this court 
it should be consulted as part of the record for the pur- 
pose of determining whether or not a Federal question 
has been raised and decided, so as to give this court juris- 
diction (Gross v. United States Mortgage Co., 108 U.5., 
447; 8S. C., 2 Sup. Ct. Rep., 940 ; Detroit R. Co. v. Guth- 
ard, 114 /d., 137). In Gross v. United States Mortgage 
Co., Mr. Justice Harlan states that the question as to 
whether or not any Federal right was involved in the de- 
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cision of the Illinois supreme court “ depends upon the 
inquiry whether the opinion of the State court, which is 
made part of the transcript, can be examined for the pur- 
pose of ascertaining the grounds upon which that court 
based its final decree.” 

After reviewing Gibson v. Chouteau (8 Wall., 317), 
Rector v. Ashley (6 /d., 142), Williams v. Norris (12 
Wheat., 117), Parmelee v. Lawrence (11 Wall., 38), Law- 
ler v. Walker (14 How., 149), Missouri, &c., R.R. Co. v. 
tock (4 Wall., 180), and Murdock v. Memphis (20 /d., 
633), quoting at length from the latter case, the learned 
justice concludes as follows upon this point: “ The opinion 
of the State court, in the present case, is properly authen- 
ticated, and there is, in addition, the certificate of its chief- 
justice, showing that the present plaintiff in error not only 
claimed that the deed of trust by the National Life Insur- 
ance Company gave, when executed, a lien superior to 
that asserted by the United States Mortgage Company 
under Lombard’s mortgage, but that the act of the legis- 
lature of Llinois in force July 1, 1875, in so far as it at- 
tempted to validate mortgages, such as the one taken by 
that company from Lombard, was in conflict as well with 
the contract clause of the Constitution of the United 
States as with that part of the fourteenth amendment 
which prohibits a State from depriving a person of prop- 
erty without due process of law; further, that the latter 
claim was decided adversely to plaintiff in error. 

‘“ We cannot, therefore, doubt that in the existing state 
of the law it is our duty to examine the opinion of the 
supreme court of Illinois, in connection with other por- 
tions of the record, for the purpose of ascertaining whether 
this writ of error properly raises any question determined 
by the State court adversely to a right, title, or immunity 
under the Constitution or laws of the United States, and 
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specially set up and claimed by the party who brings the 
writ. Any difficulty existing upon this subject is removed 
by that provision of the revised statutes of Illinois which 
requires, not only that the justices of the supreme court 
of the State shall deliver and file written opinions in the 
cases submitted to it, but that such opinions shall also be 
spread at large upon the records of the court (Rev. St. 
Ill., 1874, 327, c. 37, sec. 16). 

“This statutory provision would seem to bring the case 
within the rule which permits an examination of the 
opinions of the supreme court of Louisiana, to ascertain 
whether the case was determined upon any ground neces- 
sarily involving a Federal question, within the reviewing, 
however, of this court.” 

Where there was no State statute making the opinion 
of the State court a matter of record, this court held 
(Otis v. Oregon Steamship Co., 116 U. 8., 548, quoting 
Moore v. Mississippi, 21 Wall., 636, 639): “If the record 
shows on its face that a Federal: question was not neces- 
sarily involved, and does not show that one was raised, 
we will not go oui of it to the opinion elsewhere to ascertain 
whether one was in fact decided.’ In Otis’ case, as Waite, 
C.-J., further says, there was “ not in the record the least 
suggestion of a Federal question,” and, further, that “ the 
only issue in the case was as to the agency, and that did 
not depend on the Constitution or any law of the United 
States.” | 

That case went up from New York. Compare with it 
the later case of Philadelphia, &c., Assoc. v. New York 
(119 U. S., 116), in which it was held as follows, Blatch- 
ford, J., delivering the opinion: “In view of what was 
said in Murdock v. Memphis (20 Wall., 590, 633), in Gross 
v. United States Mortgage Co. (108 U.S., 477), and in 
Adams County v. Burlington, &c., R.R. Co. (112 U. 5. 
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123), we think that we are at liberty to look into the 
opinion of the court of appeals, a copy of which, duly 
authenticated by the proper officer, is transmitted to us 
with the record, in compliance with our 8th rule, for the 
purpose of aiding in determining what was decided by 
that court.” 

The true explanation of the Otis case seems to lie in the 
fact that it did not appear from the record, outside of the 
opinion, that any Federal question could have been raised, 
but, on the contrary, that the only issue in the case did not 
involve any such question. Even in a case going up from 
Louisiana, it was held in Citizens’ Bank v. Board of Liq- 
uidation (98 U.S., 140, 142), that this court would not 
look into the opinion of the State court to see whether a 
Federal question was, in fact, decided, where the pleadings 
did not raise any such question, and the record clearly 
showed that no such question was necessarily involved. 
Several defences were pleaded in that case, none of them, 
in terms, involving any Federal question. One of them, 
which involved no such question, was sustained, and ter- 
minated the case. , 

This court, therefore, held that it had not jurisdiction. 

‘The cases, on this point, are not, perhaps, entirely rec- 
oncilable, but, taking them as a whole, we think that they 
establish the doctrine that, where the opinion of the State 
court is certified up with the record, even though no State 
law makes it a matter of record, this court will look into it 
in determining whether a Federal question was involved, 
if the pleadings are such that such a question might arise, 
and there is nothing in the record, outside of the opinion, 
to negative the suppesition that such a question was in- 
volved ; and that where, by State law, the opinion is a 
matter of record, it will be still more freely consulted. 

In this case the opinion is properly certified up with the 
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record. And, furthermore, the constitution and laws of the 
State require all opinions of the supreme court to be in 
writing (Cal. Const., art. vi, see. 2; Code Civ. Proc., sees. 
49, 53). 

The statutes, furthermore, authorize the court to ‘‘ make 
rules not inconsistent with the laws of the State, for its | F 
own government and the government of its officers” (Code J 
Civ. Proc., sec. 129). The court has accordingly made a 
rule providing that “all opinions delivered by the court, 
after having been finally corrected, shal! be recorded by 
the clerk” (Rule 19). 

The effect of this rule, and of the statutory and consti- 
tutional provisions referred to, is clearly to make the 
opinion of the supreme court matter of record. It is 
clearly intended also that the opinion in any given case 
should accompany the judgment. Thus, by Rule 21, it is 
provided that ‘‘ when a judgment is reversed or modified, 

a certified copy of the opinion in the case shall be trans- _— 
mitted, with the remttitur to the court below.” 

In these circumstances it is clear that the opinion of the 
State court in this case should be treated as a constituent 
part of the record for the purpose of determining the 
jurisdictional question presented in the motion to dismiss. 

This conclusion is strengthened by the fact that, by ref- 
erence, the opinion is made, in a sense, a part of the judg- 
ment of the State supreme court. 

The judgment entry recites : ‘‘ And now at this day this 
cause being called, and having been heretofore submitted 
and taken under advisement, and all and singular the law 
and premises having been fully considered, the opinion of 
the court is delivered by Temple, J.,” &e. 

Aside from the opinion the rest of the record shows, as 
we maintain, that a Federal question was necessarily in- 
volved in the decision rendered. The pleadings in connec- 
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tion with the judgment sufficiently show this. But if we 
are wrong in this, it is beyond controversy that such a 
question might have been raised under the pleadings, and 
there is nothing anywhere in the record negativing the 
supposition that it was raised. Looking into the opinion, 
as the court is authorized to do in such circumstances, it 
appears that the Federal question only was raised and 
decided, and that the decision of it controlled the case, 
the judgment being rested by the majority of the court 
solely on grounds involving the decision of that question. 
Striking out that question from the opinion of the majority 
there is no decision whatever in the case, the other points 
determined being merely subsidiary to that, and proceed- 
ing upon the ground that the Federal question has been 
decided adversely to the plaintiffs in error. The Federal 
question is thus necessarily involved in the decision ren- 
dered in the most rigorous sense of those terms. 


rA. 


WHETHER FEDERAL QUESTION MUST BE “ NECESSARILY 
INVOLVED.” 


As heretofore intimated, we deny that, in order to give 
this court jurisdiction in this class of cases, it must appear 
that a Federal question was “‘ necessarily involved” in 
any such sense, as that the case could not have been de- 
cided at all without deciding that question. If the ques- 
tion was in fact raised and decided, or if its decision was 
necessarily involved in the judgment and decision actually 
rendered, it certainly is enough. The position is thus 
tersely stated by Mr. Chief-Justice Waite in Bolling v. 
Lersner (91 U. 8., 594): “ To give us jurisdiction, it must 
appear that such a question (i. ¢., a Federal question) was 
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in fact decided or that its decision was necessarily involved 
in the judgment or decree as rendered.” The rule is stated 
in the same, or substantially similar, terms in many other 
cases (Murdock v. Memphis, 20 Wall., 590, 636; Bridge 
Proprs. v. Hoboken Co., 1 Id., 142, 143 ; Chouteau v. Gibson, 
111 U.S., 200; Adams Co. vy. Burlington, de., R.R. Co., 
112 /d.,127; Detroit R. Co. v. Guthard, 114 /d., 136). In- 
deed, as heretofore stated, the record need not show that 
the question was raised expressly and in terms. The 
true test is “ whether such a question was actually decided 
and decided adversely to the Federal right” (Murray v. 
Charleston, 96 U.S., 432,442). We find the statement, in- 
deed, in a number of cases cited here by the learned counsel 
for the defendants in error, that the Federal question must be 
“necessarily involved.” But, as clearly appears when we 
examine the facts of those cases, this certainly does not 
mean that the question must be “ necessarily involved” in 
any such sense as that the case could not have been deter- 
mined at all without deciding that question. It means no 
more, at most, than if the question was not actually raised 
and decided it must appear to have been “ necessarily in- 
volved” in the decision or “judgment as rendered ;” or, 
in other words, that that particular decision could not have 
been rendered without expressly or implicitly deciding the 
Federal question (Brown v. Atwell, 92 U.S., 327, cited 
for the defendants in error). Insome of the cases it is 
simply decided affirmatively that, if the Federal question 
does appear to have been “ necessarily involved,” it is suf- 
ficient (Murray v. Charleston, 96 U. S., 482, 442). In 
other cases it is held that, if the record shows affirma- 
tively that a Federal question was not necessarily involved, 
and does not show affirmatively that one was raised, the 
court will decline jurisdiction (Movre v. Mississippi, 21 
Wall., 636, 638, 639; Otis v. Vregon Steamship Co., 116 U. 
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S., 548, 550). The case last cited should be read in con- 
nection with another case appearing in the same volume, 
in order to arrive at the true doctrine of the court upon 
this subject (/Lureka, &e.. Co. v. Yuba Co., 116 U. S., 
410). In that case it was claimed that the decision of the 
State court involved a denial of “due process of law” 
within the inhibition of the fourteenth amendment. and. 
although it did not appear affirmatively that the point was 
presented below, Mr. Chief-Justice Waite, for the court, 
said: “ Yet that point is made here, and it 7s possible that 
its decision was necessarily involved in the final order that 
was made. For this reason the motion to dismiss is over- 
ruled.” It is true, that a motion to affirm was there granted, 
because the decision of the Federal question by the State 
court was so clearly right as to preclude the necessity of 
further argument. But the case is, nevertheless, a strong 
authority for us here on the jurisdictional question. It 
shows that it is not essential to the jurisdiction that it 
should appear absolutely that the Federal question was 
“necessarily involved,” even in the decision actually made, 
but that it is sufficient, if it appears “ possible,” that the 
question was “necessarily involved” in the decision so 
made. 

In the case at bar, however, there is, as we have seen, 
no difficulty in sustaining the jurisdiction, whatever mean- 
ing may be assigned to the terms “ necessarily involved.” 
Using those terms in the most extensive sense, it appears 
from the record that they are satisfied in this case. Every 
ground upon which the assessment is assailed in the com- 
plaint involves a question of jurisdiction, a question of 
“due processs of law,” a Federal question, and the case 
could not, as we maintain, have been decided in any way, 
or in favor of either party, without deciding that question, 
But if the words “ necessarily involved ” mean simply that 
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it must appear that the Federal: question was actually 
raised and decided, or was “ necessarily involved ” in the 
decision actually rendered, the case is absolutely perfect 
in favor of the jurisdiction. As we have already suggested, 
strike out the Federal question in this case and there is 
no decision left. There remains only, to sustain the dis- 
missal of the complaint and the dissolution of the injunc- 
tion, the opinion of a solitary judge in a court of seven 
judges, an opinion based upon a ground which is obviously, 


and beyond any question, untenable. 


WHETHER CASE INVOLVES OTHER THAN FEDERAL QUESTIONS, 
AND EFFECT THEREOF. 


The learned counsel for the defendants in error claims 
in his brief on this motion that, whether there is any Fed- 
eral question involved in this case or not, it certainly in- 
volves other questions not Federal, broad enough to sus- 
tain the decision, and that in such a case the rule of this 
court is that it will not take jurisdiction, although the 
state court has decided only the Federal question, citing 
Moore v. Mississippi (21 Wall., 636), and a few other cases 
affirming the general doctrine of that case. We deny that 
the rule of this court is as stated; but we maintain, also, 
that even if it were the rule it would not defeat the juris- 
diction in this case. It has undoubtedly been held that 
where a case brought to this court on error from a State 
court involves two questions, one Federal, and one not, 
and the latter question only appears to have been decided 
by the State court, this court will decline jurisdiction 
(Adums Co. v. Burlington, ete., R.L. Co., 112 U.S., 123, 
128 ; Kennebec R.R. vy. Portland R.R., 14 Wall, 25). So 
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it has been held in such a case that where both questions 
have been decided by the State court, and both are broad 
enough to sustain the judgment, the court will decline 
jurisdiction, even though both questions have been decided 
erroneously (d/urdock v. Memphis, 20 Wall., 590). So it 
has been intimated, as suggested by the learned counsel 
for the defendants in error, that, in such a case, even where 
the Federal question alone appears to have been decided, 
this court will not take jurisdiction (Moore v. Mississippi; 
21 Wall., 636. See also fector v. Ashley, 6 Td., 147). 
But the contrary is expressly adjudged in Delmas v. 
Insurance Co. (14 Wall., 667), where it is held that, if in 
such a case the State court distinctly bases its decision 
on the ground involving the Federal question, although it 
might have based it on the other, the jurisdiction of this 
court attaches. In Adinger v. Missouri (13 Wall., 257, 
263), the following rule upon this subject is formulated by 
Bradley, J., from previous decisions of the court : “ Where 
it appears by the record that the judgment of the State 
court might have been based either upon a law which 
would raise a question of repugnancy to the Constitution, 
laws, or treaties of the United States, or upon some other 
independent ground, and it appears that the court did, in 
fact, base its judgment on such independent ground, and 
not on the law raising the Federal question, this court 
will not take jurisdiction of the case, even though it might 
think the position of the court an unsound one. But 
where it does not appear on which of the two grounds the 
judgment was based, then, if the independent ground on 
which it might have been based was a good and valid one, 
sufficient of itself to sustain the judgment, this court will 
not assume jurisdiction of the case ; but if such independ- 
ent ground was not a good and valid one, it will be pre- 
sumed that the State court based its judgment on the law 
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raising the Federal question, and this court will then take 
jurisdiction.” 

Since the decision in Baltimore, de., R.?. Co. v. Mary- 
land (20 Wall., 643; S. C. 21 /d. 456), we understand that 
that case furnishes the rule upon this subject. That was 
an action by the State against the Baltimore & Ohio Rail- 
road Company to recover one-fifth of the gross receipts of 
that company for transportation in accordance with an act 
of the legislature. The defendant set up as a defence 
that the act in question was repugnant to the Constitution 
of the United States. The court below gave judgment for 
the plaintiff, which was reversed by the court of appeals. 
The defendant then brought error to this court. The 
opinion of the court of appeals, which was incorporated 
in the record, showed that the court was unanimous in hold- 
ing the act in controversy to be constitutional, and that a 
majority of the court also placed their judgment on the 
non-Federal ground that the railroad company having acted 
as the agent of ‘the State to collect money from passengers 
could not, in this action, avail itself of the illegality of 
their act in demanding and receiving it. A motion to dis- 
miss was overruled. Miller, J., delivering the opinion, 
said: ““Some of the decisions of this court, under the acts 
of 1789, would undoubtedly justify the view taken by the 
counsel of the defendant in error in support of the motion 
to dismiss if it were very clear that the second proposition 


on which the court of appeals placed its judgment was 
sufficient to control the case and that it involved no con- 
sideration of Federal law. 
“ But the act of 1789 contained restrictive language not A 

in the act of 1867; and in construing the statute as it now 
stands we have ruled in the case of Mindock v. Memphis, 
just decided, that where the Federal question has been raised, 
and has been decided against the plaintiff in error, the juris- 
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diction has attached and it must be heard on the merits. 
To what this examination on the merits shall extend we 
have in that opinion considered. Aut until we have de- 
termined that the State court decided erroneously the Fed- 
eral question which it did decide we can go no further in the 
re-eramination. 

“The counsel of both parties in this court are entitled 
tv be heard, when the record shows the existence of a de- 
cision which gives jurisdiction, on the soundness of that 
decision, on its sufficiency to control the judgment in the 
whole case, and on the sufficiency of any other point de- 
cided, to affirm the judgment, even if the Federal question 
was erroneously decided.” 

Substantially similar doctrine to that of the foregoing 
case is laid down in Des Moines, &c., Co. vy. Lowa Homestead 
Co. (123 U. S., 552, 553) heretofore cited in another 
point. In that case, one of the defences was based upon 
a former adjudication of the Supreme Court of the United 
States upon the same question between the same parties. 
To this defence it was replied that the former adjudica- 
tion referred to was null and void, because the courts of 
the United States had “ no jurisdiction of said suit, and no 
legal power or authority to render said decree or judg- 
ment; thus raising a Federal question. There were also 
other defences pleaded, the same as in Stryker v. Crane 
(123 U, S., 527), Chapman vy. Crane (1d., 540), and Litch- 


jield vy. Crane (Ld., 549), which did not involve any Fed- 


eral question. The court, however, held that the defence 
of the former adjudication, being the principal defence in 
the case, and one which, if sustained, rendered the consid- 
eration of every other defence unnecessary, and the de- 
cision of the supreme court of the State being against that 
defence, the Supreme Court of the United States had ju- 
risdiction, although the supreme court of the State had 
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refused to consider that defence, because, though pleaded 
and discussed in the oral argument, it was not presented 
in the briefs. | 

In Minnesota v. Batchelder (1 Wall., 109), which was 
prior to the act of 1867, it was held, as stated in the sylla- 
bus, that, although a case, brought to this court on error 
from a State court, appears to have been disposed of gen- 
erally on other grounds involving no Federal question, yet 
if an act of Congress is technically in issue in the plead- 
ings, or is relied on therein, and decided against by 
rulings asked and refused, this court would have jurisdic- 
tion under section 25 of the judiciary act of 1789. 

The case of Moore vy. Mississippi (21 Wall., 636), relied 
on by the defendant in error here as an authority in point, 
is sus generis. The indictment there contained two events, 
charging distinct offences, and only one of them involved 
any Federal question. Deciding the Federal question, 
therefore, could not decide the whole case. Reversal of the 
conviction on the Federal ground would still leave the 
judgment as to the non-Federal court unaffected. 

Upon this view of the authorities it is clear that, con- 
ceding it to be true for the sake of the argument that the 
case here does involve, in addition to the Federal ques- 
tion, a non-Federal question sufficiently broad to sustain 
the decision, it would not divest the jurisdiction of this 
court, because, in the first place, the decision was not rested 
on the non-Federal ground by a majority of the court, but 
only by asingle judge ; and, besides, if a majority of the 
court had put their judgment on the non-Federal as well 
as the Federal ground it would not have affected the juris- 
diction, under the doctrine of Bultimore, &ec., R.R. Co. v. 
Maryland, heretofore cited. 

But the non-Federal ground suggested by Mr. Justice 
McKinstry was not sufficient to sustain the decision, even 
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if his opinion had been concurred in by a majority of the 
judges, and was entirely untenable. 

The learned justice's position is as follows: 1. He holds 
that if the statute is valid, but the irregularities complained 
of in the proceedings of the Commissioners render the as- 
sessment invalid for want of jurisdiction, each of the plain- 
tiffs had a plain, speedy, and adequate remedy at law by 
certiorari, and could not resort to an injunction. We 
deny that certioruri was or could be an appropriate remedy 
here, because certiorari brings up only what appears of 
record, and the wrongful and fraudulent act of the Com- 
missioners here complained of were matters a/iunde, the 
record not remediable by certiorari (Cooley’s Tax, 2d. ed., 
784; Balfour v. Portland, 28 Fed., 739; Chicago, d&e., R. 
PR. Co. v. Cole, T5 Ill., 592; Porter v. Rock Island, éc., 
R.P. Co., 7 Id ,561; Foote v. Milwaukee, 18 Wis., 284 ; 
Marsh v. Clark, 42 Ld., 502). And besides the position 
as stated itself renders it necessary to decide in the just 
place the constitutionality of the statute, because if the 
the statute is void the irregularities in the proceedings be- 
come immaterial. 

2. Judge McKinstry holds also that if the statute is un- 
constitutional and void each of the plaintiffs still had a 
remedy by certiorari, and that an injunction will not le to 
prevent the collection of a void assessment. It is settled 
by an overwhelming array of authorities that an injunction 
will lie to prevent the enforcement of an assessment abso- 
solutely void, because levied under an _ unconstitu- 
tional statute, or for any other reason where, as here, it is 
necessary to prevent’a multiplicity of suits, arising from 
the number of those affected by the assessment, or from 
the fact that the assessment is payable in numerous in- 
stallments covering a long period (Coulson v. Portland, 1 
Deady, 494 ; 1 Pom. Eq., sec. 270; 2 Burr. Tax, sec. 148 ; 
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Dundee, &c., Co. v. School District, 19 Fed. Rep., 359, 
364; 8S. C., 21, /d., 151; Albany City National Bank v. 
Maher, 20 Blatch., 341; City National Bank, 2 Flipp, 61 ; 
Louisville R.R. Co. v. Gaines, /d., 639; Greedup v. Frank- 
lin Co., 30 Ark., 101; Harward v. St. Clair Drain Co., 51 
Ill., 130; Carlton v. Newman, 77 Me., 411; Holland v. 
Mayor, 11 Md., 186; South Platte Land Co. v. Buffalo 
Co., 7 Neb., 253; Wood ». Draper, 24 Barb., 187 ; Tarbox 
v. Hortenstein, 4 Baxt.,78; Sherman v. Benford, 10 R. I., 
563; Blassing v. Galveston, 42 Tex., 641, 654; George v. 
Dean, 47 /d., 73; Kuhn v. Board of Education, 4 W. Va., 
508 ; Correthus v. Board of Education, 16 /d., 541; Chris- 
tie v. Malden, 23 /d., 671; Bull v. Read, 13 Grat., 86). 

Indeed, this very equity of the prevention of a multipli- 
city of suits obviously renders injunction, and not certiorar/, 
the only proper and adequate remedy here. 

But aside from that, it has often been held that the col- 
lection of an assessment under an unconstitutional statute, 
or otherwise void, may be enjoined without putting it upon 
a specific equitable ground (Woolsey v. Dodge, 6 McLean, 
142 ; City National Bank v. Paducah, 2 Flipp, 61; Louis- 
ville, &c., R.R. Co. v. Gaines, /d., 621; Waters, &c., Co. v. 
Little Rock, 39 Ark., 412; Greencastle v. Black, 5 Ind., 
557; Lafayette v. Jenners, 10 /d.,70; Langworthy v. Du- 
buque, 13: Lowa, 86; Smith v. Osburn, 53 Id., 475; Barber 
v. Farr, 54 /d., 58 ; Baltimore v. Horn, 26 Md., 194; Mayor 
v. Porter, 18 /d., 284; Wood v. Draper, 24 Barb., 187; 
Teegarden v. Davis, 36 Ohio St., 602, 603 ; Page v. Allen, 
58 Pa. St.; 338; Washington Avenue, 69 /d., 352; John- 
son v. Drummond, 20 Gratt., 419; Foster v. Kenosha, 12 
Wis., 616. 

It is clear, also, that the injunction may be sustained in 
this cause because of the frauds alleged to have been per- 
petrated by the commissioners upon the plaintiffs and 
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other property owners assessed. Fraud is a favored 
ground of equitable relief: No authorities need be cited 
upon that point. 

Mr. Justice McKinstry and the learried counsel for the 
defendants in error cite Ewing v. St. Louis (5 Wall., 413), 
Houghton v. Austin (47 Cal., 646), and Dean v. Davis (51 
/d., 406), to show that where an assessment or other bur- 
den on property is absolutely void, because imposed under 
an unconstitutional statute, or the like, it cannot cast a 
“cloud” upon the title, and that therefore an injunction 
will not lie to prevent its enforcement or collection. 

‘This point has already been somewhat considered, but 
a few additional observations thereon will not be amiss. 
In the first place, none of the decisions cited hold that an 
injunction would not lie in such a case, if there was any 
other independent ground for equitable relief than’ the 
prevention of a “ cloud” upon the plaintiff's title, such as 
the prevention of multiplicity of suits, fraud, or the like. 

The cases cited by us show that an injunction will lie 
for such other independent ground of equitable relief, 
even though the statute be unconstitutional, and though 
it be admitted that, for that reason, the act to be enjoined 
cannot cast a “cloud” on title. The cases of Houghton 
v. Austin and Dean v. Davis simply follow on this point ; 
Savings, &c., Soc. v. Austin (46 Cal., 415, 488); which in 
turn is based on Dows v. Chicago (11 Wall., 110). The 
latter case distinctly holds that the prevention of a multi- 
plicity of suits, or of irreparable injury, or of a “cloud” 
on title, will be sufficient ground for an injunction. Either 
of the grounds named will warrant the injunction. It is 
to be noted, also, that in Dean v. Davis, which is the only 
one of the cases mentioned relating to an assessment for a 
local improvement, the point now under consideration was 
not necessary to the decision, and may be therefore re- 
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garded as dictum. We insist also both upon the authori- 
ties, and upon principle, that as a sale, even under a void 
statute, does in fact impair the market value of property 
and prevent its sale by the real owner, it does create such 
a “cloud,” in fact, whether a technical “cloud” or not, as 
will warrant equitable relief. 

Judge McKinstry’s doctrine seems to be, in fact, that 
injunction is never the remedy against an assessment of 
this nature. He says, indeed, that whether the assess- 
ment is absolutely void, or only irregular and voidable, 
certiorari, and not injunction, is the proper remedy against 
it. The multitude of cases in the books in which injunc- 
tion has been resorted to and allowed as the remedy 
against such assessments, both void and voidable, furnish 
a sufficient answer to this statement. A late instance ofa 
resort to that remedy against an invalid assessment, in 
which the injunction was sustained in the very court in 
which Judge McKinstry is sitting, is Cohn v. Parcels (14 
Pac. Rep., 26). 

But we insist that the position that the plaintiffs mis- 
took their remedy in this case was not maintainable if their 
complaint states facts sufficient to entitle them to any 
remedy whatever, because by the California statute all dis- 
tinctions between forms of action are abolished, and there 
is “ but one form of civil action for the enforcement or pro- 
tection of private rights, and the redress or prevention of 
private wrongs ” (Code Civ. Proc., Sec. 307). 

How can it be maintained, under such a statute, that the 
plaintiff has not brought the proper form of action, if he 
has alleged facts entitling him to relief in any form ? 

If the position of Mr. Justice McKinstry is correct that, 
upon the facts set out in the plaintiffs’ complaint, their 
remedy was certiorari, and not injunction, can that possibly 
be a reason for denying them any remedy whatever? 
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Whether they sued for a certiorari, or for an injunction, 
the form of their action, under the code, was required to 
be the same, and there was surely no ground for turning 
them out of court altogether because they prayed for the 
wrong relief. 

And, furthermore, if the plaintiffs did mistake their 
remedy, and it was proper, on that ground, to dismiss their 
complaint, although it set out facts entitling them to some 
other remedy than that prayed, we insist. that it was not 
proper to do so where, as in this case, there was no objec- 
tion to the form of action, or to the remedy sought by de- 
murrer, or otherwise, in the court below, but such objection 
was made use of for the first time in the supreme court 
after a full hearing on the merits. 

3. Mr. Justice McKinstry further holds that independ- 
ently of the question of the constitutionality of the statute, 
the plaintiffs are estopped from contesting the validity of 
this assessment by their laches and acquiescence while the 
improvement was in progress, and the learned counsel for 
the defendants in error, on page 17 of his brief, cites a 
number of cases which he says support that position. We 
have examined those cases with some care, and although 
we have not space to review them at length, we confidently 
assert that they do not support the contention that a 
property owner failing to object to a public improvement, 
made under an admittedly unconstitutional and void stat- 
ute, which imposes upon him and others an assessment to 
pay for it, will be estopped, after the completion of the 
improvement, from serving out an injunction against the 
collection of the assessment, especially where the ground 
on which the statute is claimed to be unconstitutional is 
that it did not award the property owners “ due process of 
law,” and where the facts constituting the estoppel are 
not pleaded, proved, and found against him. Most of the 
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cases cited were not cases of injunction at all, some of 
them were not cases of assessments for public improve- 
ments, and very few of them involved any question of the 
constitutional validity of the statute authorizing the pro- 
ceedings, and in those of them in which that question did 
arise the statute was held valid. Such authorities are en- 
titled to no consideration upon the subject now under dis- 
cussion. Unless a case holds that a property owner as- 
sessed for a public improvement, under a statute which 
is absolutely unconstitutional and void, is estopped from 
contesting the assessment, if he stands by and permits the 
improvement to be completed without objection, it does 
not answer the present purpose of the defendants in error. 
He requires authorities to establish the proposition that 
this case could have been decided upon the ground of es- 
toppel, without touching the constitutional question at all, 
It avails him nothing to produce authorities holding a 
property owner estopped in such a case by permitting 
the improvement to go on if the statute is constitutional 
and the proceedings are not void, but only voidable. Such 
authorities do not obviate the necessity of deciding the 
Federal question. 

We maintain that where the statute under which an im- 
provement and assessment therefor are made is uncon- 
stitutional, and the assessment is not merely irregular but 
absolutely void, a property owner assessed is not estopped, 
by remaining passive while the work is in progress, from 
maintaining a suit for injunction after its completion 
against the collection of the assessment (1 High on Inj., sec. 
550 ; Hopkins v. Greensburg, &c., Co., 40 Ind., 44 ; Budd 
v. Kraus, 79 /d.,140; Scott v. Brackett, 89 /d., 419; 
Langworthy v. Dubuque, 13 lowa, 88; Starr v. Burling- 
ton, 45 /d., 87, 90; State v. Brunswick, 38 N. J. L., 190; 
Bogert v. City, 27 N. J. Eq., 572 ; Provident Inst. v. Allen, 
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37 Ld., 38; Matter of Sherp, 56 N. Y., 257; Merritt ». 
Portchester, 71 /d., 309 : Boyle v. Brooklyn, /d., 1; Cag- 
win #. Hancock, 84 /d., 534; Tingue +. Portchester, 101 
[d., 294; Wright v. Thomas, 26 Ohio St., 346 ; Teegarden 
v. Davis, 36 /d., 603 ; Smith v. Toledo, 24 7d., 126 ; Tone 
v. Columbus, 39 /d., 281; Johnson v. Milwaukee, 40 Wis. 
315). See also other authorities in the petition for re- 
hearing in this case under the head of “ Estoppel by Ac- 
quiescence or Laches” (p. 112 e¢ seg.) In one of the 
cases cited by the learned counsel for the defendants in 
error (New Haven v. Fair Haven, &c., R.R. Co., 38 Conn., 
422, 429) the distinction between mere irregularities and 


radical defects which render such an assessment absolutely 
void, is noticed and enforced in discussing the question 
of estoppel to complain of such mere irregularities or 
radical defects by laches in failing to object to the pro- 
ceedings sooner. 

It is further to be noted that in all, or at least nearly all, 
the cases cited for the defendants in error on this point, the 
knowledge of the facts by the party to be estopped, and 
other elements essential to the estoppel, affirmatively ap- 
peared. Nothing of the kind appears here. The doctrine 
of estoppel zn pazs is wholly inapplicable because there is 
no pleading, proof, or finding of the facts essential to cre- 
ate the estoppel, as laid down by Judge McKinstry him- 
self in Lux v. Haggin (69 Cal.; 266), upon a careful 
review of earlier California cases, and other decisions. 

That was an action for diversion of a water-course, and 
it was claimed that the plaintiffs were estopped by stand- 
ing by without objection while the defendants were con- 
structing their expensive works. Judge McKinstry said 
that “to constitute an estoppel ix pais” the party claim- 
ing “ the benefit of it must be destitute of knowledge of his 
own legal rights, and of the means of acquiring such 
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knowledge (Boggs v. Merced, &c., Co., 14 Cal., 279 ; Stock- 
man v. Riverside, 64 /d., 57 ; Morrill v. St. Anthony’s Falls, 
26 Minn., 229). * * * It must also be shown thatthe 
person sought to be estopped has made an admission, or 
done an act, with the intention of influencing the conduct of 
another, or that he had reason to believe could influence 
his conduct, inconsistent with the evidence he proposes to 
give, or the title he proposes to set up; that the other 
party has acted upon or been influenced by such act or 
declaration ; that the party so influenced will be prejudiced 
by allowing the truth of the admission to be disproved 
(Brown v. Brown, 30 N. Y., 519; 8. C. 86; Am. Dee., 406: 
Plumb v. Cattarangus, &c., Ins. Co., 18 N. Y., 392; 8.C. 72; 
Am. Dec., 526). In the case before us, the fact relied on 
as proving the estoppel is that the plaintiffs had knowledge 
of the expensive canals and other works of defendant while 
they were in progress and did not object to them. The 
bare fact that ditches, &c., were constructed with the 
knowledge of the plaintiffs, though at great expense, with- 
out objection by plaintiffs, is not enough to constitute such 
an estoppel” (Stockman v. Riverside, 64 Cal., 57). 

There is nothing in the pleadings or evidence to show 
that the plaintiffs knew the facts constituting the estoppel, 
or that the defendant and intervenors had not equal means 
of knowledge thereof with the plaintiffs, or that they were 
misled or influenced in any way by the plaintiffs’ action, 
or inaction ; much less that the plaintiffs had any “ inten- 
tion of influencing the conduct” of the defendants or inter- 
venors. The only claim of the plaintiffs’ knowledge of any 
of the facts arises from the circumstance that they fail 
specifically to aver their ignorance of them. But the bur- 
den is on the party claiming the benefit of the estoppel to 
show the other party’s knowledge, and his own want of 
knowledge or of means of knowledge. The party estopped 
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is not required in advance to aver his ignorance. But as 
a matter of fact the plaintiffs do, in_effect, aver their igno- 
rance of the material facts in this case, and the averment is 
not disproved. The whole foundation of their claim lies 
in the fact that they have not had such legal notice of the 
proceedings of which they complain, and such opportunity 
to be heard against them, as to constitute “ due process of 
law.” 

We do not think it necessary to discuss further the ques- 
tions involved in this case on the merits. They are of the 
first gravity and importance. Their character has been 
already indicated. This does not seem to be the time to 
present them further. They are elaborately argued in the 
petition for a hearing in the supreme court of the State, a 
copy of which is contained in the record on file, page 425, 
et sey., although not printed by the defendants in error on 
this motion. 

Respectfully submitted. 
THOS. B. BISHOP anp 
WM. M. STEWART, 


Counsel for Plaintiffs in Error. 
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Page 433, Chap. 326. 


AN ACT TO AUTHORIZE THE WIDENING OF DUPONT STREET, 
IN THE City OF SAN FRANCISCO. 


(Approved March 23, 1876.) 


The People of the State of California, represented in 
Senate and Assembly, do enact as follows: 


Section 1. The width of the street known as Dupont With of street. 
street, in the City and County of San Francisco, shall, 
subject to the provisions of this Act, be increased, so that 
the said street shall be of the uniform width of seventy- 
four (74) feet, measuring westerly from the present east- 
erly line thereof, from the northerly line of Market street 
to the southerly line of Filbert street, and the grades of 
such of the cross streets as intersect said street shall be 
adjusted by the Board of Supervisors so as to make them 
conform to the grade of the west line of Dupont, as said 
line is hereby established ; and the grade of said west line 
shall be established by said Board of Supervisors, which is Supervisors to 
; establish grade. 
empowered to pass all necessary orders for this purpose; 
provided, that nothing in this act contained shall be con- 
strued to authorize any change of the grade of the east 
line of Dupont street, or of any part of Stockton street. 


Sec. 2. The value of the land taken for the widening of Acseemmment of 


-Dupont street, and the damages to improvements thereon, 


or adjacent thereto, injured thereby, and all expenses 
whatsoever incident to the widening of said street, shall 
be held to be the cost of widening said street, and shall be 
assessed upon the district hereinafter described as benefited 
by said widening, in the manner hereinafter provided. 


Sec. 3. The district benefited by said improvement, and pa $ 20 be 


‘upon which the cost of making the same shall be assessed, 


is hereby described and designated as follows : 
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First.—-Beginning at a point on the south line of Fil- 
bert street, equidistant between Dupont and Kearny 
streets, and running thence southerly, parallel with the 
said easterly line of Dupont street, to the northerly line of 
Market street; thence westerly, on the northerly line of 
Market street, to Dupont street; thence northerly, on the 
easterly line of Dupont street, to the southerly line of Fil- 
bert street, and thence easterly, on the southerly line of 
Filbert street, to the point of beginning, excepting such 
portions thereof as are dedicated and used for the purpose 
of streets, alleys, or public squares. 


Second.— Beginning on the southerly line of Filbert 
street, at a point equidistant between Stockton street and 
the westerly line of Dupont street, as it will be established 
when said street is widened, running thence southerly, 
parallel with said westerly line of Dupont street, as herein 
established, to the northerly line of Market street; thence 
easterly, on said line of Market street, to the said westerly 
line of Dupont street; thence northerly, on said westerly 
line of Dupont street, to Filbert street, and thence west- 
erly, on Filbert street, to the point of beginning, except 
such portions as are dedicated and used for the purpose of 
streets, alleys, or public squares; provided, however, that 
in case the said street be nct widened further north than 
Bush street, then the districts aforesaid to be benefited 
shall be bounded on the north by the southerly line of 
Bush street, and on the south by the northerly line of 
Market street. 


Beard ofCom- SEC. 4. The Mayor of the City and County of San 
© Seosiet ot itor, Hrancisco, the Auditor of said City and County, and the 
F sadsurveyor. City and County Surveyor, and their successors in office, 
4 are hereby constituted a Board of Dupont Street Commis- 
sioners, and, as such, shall possess all the powers and per- 
form all the duties prescribed in this act. They shall each 

receive a compensation of two thousand dollars for their a 
services. The said Board may also allow and pay such 


sums as may be necessary and reasonable for clerks, — 
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draughtsmen, surveyor, attorneys and other incidental ex- 
penses. The Mayor shall be ex-officio president of said 
Board. The said Board shall adopt and procure an official 
seal, which may be used to verify their official acts. The 
said Board may issue certificates of indebtedness, under 
their official seal and the signature of the President, for 
preliminary and incidental expenses. 


Sec. 5. Said Board shall employ a Secretary, and such Secretary. 
attorneys, clerks, draughtsmen, searchers of records, and 
other assistants as they may deem necessary and proper, 
and shall allow them a reasonable compensation. They 
shall rent and furnish a suitable office for the transaction om... 
of its business, if one cannot be furnished in the City 
Hall; provided, that the rent of said office sball not exceed 
fifty dollars per month, and the cost of furnishing the 
same shall not exceed two hundred dollars; and provided 
further, that no allowance for rent or services shall be 
made for a longer period than one year. 


Sec. 6. As soon as convenient after the passage of the Notice to prop- 
resolution referred to in the twenty-first section of this Fapeloa es. 
act, said Commissioners shall publish a notice for not less 
than ten days, in two of the daily papers printed in the 
City of San Francisco, informing property owners along 
the line of said street that the Board is organized, and in- 
viting all persons interested in property sought to be 
taken, or which would be injured by said widening, to 
present to the Board maps and plans of their respective 
lots, and a written statement of the nature of their claim 
or interest in such lots. Said Commissioners may also 
procure abstracts of the title of any of the lots of land 
taken for said widening, or liable to be assessed therefor. 


Sec. 7. The said Board of Commissioners, having pre- Commissioners 

4 pared and adopted suitable maps, plans, and diagrams, mere AEH 

ci shall proceed to ascertain and determine, and separately ety. ete. 
state and set down in a written report, to be signed by at 

i least a majority of said Board, the description and actual 
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cash value of the several lots and subdivisions of land and 
buildings included in the land taken for the widening of 
said Dupont street, and the damage done to the property 
along the line of said street, In making said report, said 
Board shall severally specify and describe each lot and sub- 
division or piece of property taken or injured by the wid- 
ening of said street, as far as the owners of the same have 
furnished an accurate description thereof, and shall set 
down against each lot, subdivision, or piece of property, 
the names of the owners, occupants, and claimants thereof, 
or of persons interested therein as lessees, incumbrancers, or 
otherwise, and the particulars of their interest, as far as they 
can be ascertained, and the amount of value or damage de- 
termined upon for the same respectively. If, in any case, 
said Board shall find that conflicting claims of title exist, 
or shall be in ignorance or doubt as to the ownership of 
any lot of land, or of any interest therein, it shall be set 
down as belonging to unknown owners. Said Board shall 
also proceed to ascertain and set down in a written report 
a description of the several subdivisions or lots of land in- 
cluded in the districts designated in section three of this 
Act, and opposite to such description shall set against 
each lot or subdivision the sum or amount in which, 
according to the judgment of the Board, the said lot has 
been or will be benefited by reason of the widening of 
said street, relatively to the benefits accruing to other 


‘lots of land within said designated districts. Said Board 


shall also set against each lot or subdivision as afore- 
said, the names of the owners,.lessees, and claimants 
thereof, so far as the same can be ascertained con- 
veniently by said Board, and if not ascertained, shall set 
them down to unknown owners. Error, however, in the 
designation of the owner or owners of any lot taken or 
assessed shall not affect the validity of the assessment. 
The said Board shall also attach to said report suitable 
maps, plans, or diagrams, showing the property taken and 
assessed for said improvement, in lots and subdivisions, 
with the name of the owners, lessees, and claimants, as far 
as known to said Board. Such report, as soon as the same 
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is completed, shall be left at the office of said Board daily, 
during ordinary business hours, for thirty days, for the 
free inspection of all parties interested, and notice that the 
same is so open for inspection for such time and such 
place shall be published by said Board daily, for twenty 
days, in two daily newspapers printed and published in 
said city and county. 


Sec. 8. Any person interested in any piece or parcel of 


in section three of this Act, or in any of the lands taken 
for said street, or in any improvements damaged by the 
opening of said street, feeling himself aggrieved by the ac- 
tion or determination of the said Board, as shown in said 
report, may, at any time within the thirty days men- 
tioned section seven of this Act, apply by petition to the 
County Court of the City and County of San Francisco, 
setting forth his interest in the proceedings had before said 
Board, and his objections thereto, for an order on said 
Board requiring it to file with said Court the report of said 
Board, and such other documents or data as may be per- 
tinent thereto, in the custody of said Board and used by it 


in preparing said report. Said Court is hereby authorized petition of ag- 
and empowered to hear said petition, and shall set the °°?" 


same down for a hearing within ten days from the date of 
the filing thereof; and the party filing said petition shall, on 
the day he files the same, serve a copy thereof on at least 
one of the members of the Board of Commissioners; and 
said Board may appear by counsel, or otherwise, before said 


Court, in response to said petition. Said Board may file a Board to tie 
. ‘ o,° . . - & 
written answer to said petition with said Court. Testi- 


mony may be taken by said.Court upon said hearing, and 
the process of the Court may be used to compel the attend- 
ance of witnesses, and the production of books, or papers, 
or maps in the custody of said Board, or otherwise. It 
shall be in the discretion of said Court, after hearing 
and considering said application, to allow said order or 
deny the same; and if granted, a copy thereof shall be 


served on said Board, and it shall proceed to obey the same | 
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according to the terms of the order to be prescribed by the 
Court. But in case no such petition shall be filed with | 
said County Court within the time above limited for the 
filing thereof, the said report shall be presented by the said 
Board to the said County Court, with a petition to the 
Court, that the same be approved and confirmed by the 
Court. The Court shall have power to approve and con- 
firm said report, of refer the same back to said Board, with 
directions to alter or modify the same in the particulars 
specified by the Court in the order referring the same back, 
and thereupon the said Board shall proceed to make the 
alterations and modifications specified in the order of said 
Court. The alterations and modifications aforesaid being 
made, the report shall be again submitted to the said 
Court, and if the Court, upon examination, shall find that 
the alterations and modifications have been made accord- 
ing to the directions contained in said order, the said Court 
shall approve and confirm the same by an order to be en- 
tered on its minutes; but if the said Board shall have 
neglected or failed to make the alterations and modifica- 
tions set forth in the order of reference, the Court may 
again refer the report back to said Board, and so on until 
its original order of alteration and modification shall have 
been complied with by said Board, and the said Court shall 
then approve and confirm said report. 


Sec. 9. All the damages, costs, and expenses arising 
from, or incidental to, the widening of said street, being 
fixed and determined by the final confirmation of the re- 
port, as in this act provided, said Board shall cause to be 
prepared and issue bonds of the City and County of San 
Francisco, in such form as they may prescribe, in sums of 
not less than one thousand dollars each, for such an 
amount as shall be necessary to pay and discharg xe all said 
damages, costs, and expenses, as aforesaid. Said bonds 


‘shall be known and designated as the ‘‘ Dupont Street 


Bonds;” shall be payable in twenty years from their date, 
unless sooner redeemed, as in this Act provided, and shall 
bear interest at seven per cent. per annum, payable semi- 


ba. 
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annually at the office of the Treasurer of said city and 
county. Coupons for the interest shall be attached to ©"? 
each bond, so that they may be removed without injury or 
mutilation to the bond. Such coupons, consecutively 
numbered, shall be signed by the President of said Board, 

and the bonds shall be signed by all the members there- 

of, and the seal of the said city and county shall be 
affixed to each bond. The lithograph signature of the 
President may be affixed to the coupons. 


Sec. 10, Any person or persons to whom damages shall Bontsto we. 
be awarded, according to the provisions of this Act, upon Reps forums 
tendering to the said Board a satisfactory deed of con- 
veyance to said city and county of the land for which 
said damages were so awarded, shall be entitled to have, 
and there shall be issued and delivered to him, bonds in 
an amount equal to the sum of the damages as awarded for 
the lands conveyed as aforesaid, together with the dam- 
ages for the improvements thereon or affected thereby ; 
and the bonds so issued and delivered shall be accepted, and 
shall bein full compensation of, and for all damages for 
lands and improvements taken and improvements injured, 
as contemplated in this Act. 


Sec. 11. In case any person or persons entitled thereto When owners 
shall, for the period of ten days after the final confirm. >" 
ation of said report, as herein provided, fail or neglect to 
accept bonds in compensation for damages allowed for 
lands taken, or improvements destroyed or injured, as 
. provided in the last preceding section, the Mayor, Auditor, commissioners 
and Treasurer of said city and county shall advertise for tos4zertise for 
the period of sixty days for sealed proposals for bonds, by °"* 
notice published daily, Sundays and legal holidays ex- 
cepted, in three daily newspapers published in the City 
and County of San Francisco. Said notice shall embody a 
succinct description of the bonds, and specify the rate of 
interest, when and where the same will be paid, and 
describe the manner in which bids therefor must be made. 
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All bids shall be accompained by a bond on the part of 
the bidder, with one or more sureties satisfactory to said 
Mayor, Auditor, and Treasurer, conditioned that if an 
‘award is made by the Board, the terms of the bid will be 
complied with by the bidder. Proposals unaccompanied 
by a bond, as aforesaid, shall not be considered. Said 
Mayor, Auditor, and Treasurer may prescribe the form of 
the bid and of the bonds, and shall furnish the same to 
Opening of pro- SUCh persons as desire to make proposals for bonds. The 
posals. 
said proposals shall be opened in the presence of the 
Mayor, Auditor, and Treasurer of said city and county, 
at the expiration of sixty days from the first publication 
of the notice aforesaid, and the bonds shall be awarded to 
the highest bidder therefor, whose proposals conform to 
the requirements hereof; prrvided, that none of said 
bonds shall be awarded at a less price than ninety-five cents 
on the dollar; and further provided, that the Soard may 
reject any or all proposals, and readvertise. Any person 
to whom damages have been awarded by said Doard of 
Commissioners, may bid for bonds to the extent of the 
sum awarded to him, or for any lesser sum, speci- 
fying in his proposal that he will accept bonds at 
the price stated in his bid, in compensation for 
the damages so awarded in his favor; and such bids being 
equally as advantageous as the best cash bids, shall be 
Awards fordam- accepted in preference to cash bids. If the party shall not 
ferred bide tor bid for such an amount of bondsas shall equal the amount 
of damages awarded, the Board shall deliver to hima 
warrant upon the ‘* Dupont Street Fund,” as hereinafter . 
provided ; and upon receiving the bonds and warrants as 
aforesaid, and the warrants being paid, the party shall file 
with the said Board an acquittance in full for all damages 
so awarded to him as aforesaid. Bidders of the class men- 
tioned in this section shall be entitled to receive the bonds 
awarded to them as aforesaid, upon delivering to the said 
Board possession of the property in respect to which the 
award was made, and such conveyance thereof as shall be 
approved by thesaid Board. The said Mayor, Auditor, and 
Treasurer are authorized and empowered to sell and dis- 
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pose of bonds sufficient to realize money enough to meet 
and discharge all the expenses and damages arising from 
the widening of said street, as in this Act provided, and as 


established by the report as finally confirmed. The money Proceeds of 


arising from the sale of said bonds shall be paid to the” 
Treasurer of said city and county, who shall receive and 
safely keep the same as moneys belonging to said city and 
county are kept; and said fund shall be known and desig- 
nated as the ‘‘ Dupont Street Fund.” As soon as said 
bonds shall have been converted into money, as in this Act 
provided, the Board of Commissioners shall give public 
notice in two daily newspapers, published in said city and 
county, for at least ten days, that they are prepared to 
pay in full all damages and liabilities fixed by the final 
report of said Board (and not already discharged); and 
upon receiving from’ the parties entitled thereto the 
proper deeds or proper acquittances from those entitled to 
compensation, the said Board shall give to such party an 
order upon the treasury for the amount shown to be due, 
according to said finally approved report, and the Treas- 
urer shall pay said order out of said ‘‘ Dupont Street 


Fund.” 


SEC. At any time within thirty days after the last ee 


Br at of the notice specified in section six of this 
Act, a majority in value, according to the assessmeut roll 
for the present fiscal year, of the property owners fronting 
on Dupont street, between Market and Bush streets, may 
protest in writing against the widening of Dupont street, 
between said streets; and if such written protest, signed 
by such majority, is filed with said Board of Commission- 
ers within said period, all the lots of land and property 
between Market and Bush streets shall be entirely exempt 
and excluded from the operation and from all the provis- 
ions of this Act, and shall not be affected by the same in 
any respect whatever; and such written protest shall have 
the effect to exclude and exempt the property between 
Market and Bush streets from the operation and effect of 
this Act; and at any time within thirty days after the 
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last publication of the notice specified in section six 
of this Act, a majority in value, according. to the 
assessment roll for the present fiscal year, of.the property 
owners fronting on Dupont street, between Bush street 
and Filbert street, may petition in writing (against) the 
widening of Dupont street, between said streets; and if 
such written petition, signed by such majority, is not 
filed with said Board of Commissioners within said period, 
all the lots of land and property between Bush street and 
Filbert street shall be entirely exempt and excluded from 
the operation and from all the provisions of this Act, and 
shall not be affected by the same in any respect whatever; 
and the failure to file such petition with said Board within 
said period shall have the effect to exclude and exempt the 
property between Bush street and Filbert street from the 
operation and effect of this Act; and for the purposes of 
the protests and petition mentioned in this section, the 
signature of the duly authorized agent, or the trustee or 
guardian of the owner, or the executor or administrator 
of the estate of such owner, shall have the force and 
effect of the signature of the owner, but the word 
** owner ” shall not be construed to include lessees. 


Sec. 13. There shall be levied, assessed, and collected 
annually, at the time and in the same manner as other 
taxes are levied, assessed, and collected in said city and 
county, a tax upon the lands described in section three 
of this Act, sufficient to pay the interest on said bonds 
as the same matures; said tax to be collected out 
of the said land only. The assessment therefore, how- 
ever, shall be adjusted and distributed according to the en- 
hanced values of the respective parcels of land, as 
fixed in the said final report by the said Board. When col- 
lected, the said moneys shall be paid over to the Treasurer 
of the said city and county, and constitute a part of the 
** Dupont Street Fund,” and to be paid out by said Treas- 
urer only in payment of the coupons attached to said 
bonds, as the same from time to time become due. There 
shall be levied, assessed, and collected annually, at the time, 
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and in the manner, and upon the same lands, and in accor- 

dance with the same rule of assessment upon enhanced 
values as provided in this section, a tax upon each one hun- 

dred dollars’ valuation, sufficient to raise one-twentieth of 

the principal of said bonds, which shall constitute a sinking sinxing Fuva 
fund for the redemption of said bonds. Said moneys, "°™** 
when collected, shall be paid over to the Treasurer of said 

city and county, and shall constitute a part of the ‘‘ Dupont 

Street Fund,” and shall only be paid out in redeeming the 

bonds issued in pursuance of the provisions of this Act. 
Whenever the said Treasurer shall have in his custody ten 
thousand dollars or more, belonging to the said ‘‘ Dupont 

Street Fund,” as a sinking fund, it is hereby made his Notice of re 
duty, and he shall advertise daily for the surrender of said 
bonds, for the space of ten days, Sundays and legal holli- 

days excepted, in three daily newspapers published in the 

City and County of San Francisco, for sealed proposals, to 

be opened after the expiration of ten days, by said Treas- 

urer, in the presence of the Mayor and the bidders, if 

they or any of them shall elect to be present, for the sur- 
render of bonds issued under this Act, which advertise- 

ment shall state the amount of money in the custody of 

the said Treasurer for the purpose of redemption, and he 

shall accept the lowest proposals, at rates not exceeding 

par value, as may redeem the greater amount of bonds, 

until the amount of cash on hand for the redemption is 
exhausted; provided, however, that if a sufficient amount 

of bonds shall not be offered as aforesaid to exhaust the 
sinking fund to a less amount than three thousand dol- 

lars, then it is hereby made the duty of the said Treasurer 

to advertise in two daily newspapers, one of which shall 

be published in the City and County of San Francisco, and 

the other of which shall be published at the City of Sacra- 
mento, for the period of sixty days, Sundays and legal 
holidays excepted, which advertisement shall state the 
amount in the sinking fund, and the number of bonds, 
numbering them in the order of their issuance, which such 

fund is set apart to pay and discharge; and if said bonds, 

so numbered in such advertisement, shall not be presented 
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for payment and cancellation within thirty days after the 
expiration of the publication of said advertisement, then 
said fund shall remain in the treasury to discharge such 
bonds whenever presented; but they shall draw no inter- 
est after publication of said last-mentioned notice shall 
have expired. All bonds and coupons redeemed as 
aforesaid shall be cancelled by the Treasurer in the 
presence of the Mayor and Auditor. The Treasurer 
shall keep a full and accurate account and record of 
all his proceedings under this Act, and of the bonds 
redeemed and surrendered, and all books and papers 
pertaining to matters provided for in this Act shall at all 
times, during office hours, be open to public inspection. 
Taxes levied to pay the interest on said bonds may be 
paid by the surrender to the Tax Collector of said city and 
county of such coupons as shall mature within the then 
current fiscal year, and the said Tax Collector shall turn 
the same over to the Treasurer, who shall receive the 
same as cash. 


Sec. 14. The said Board of Commissioners shall cause 
block books to be prepared, exhibiting the district declared 


herein to be benefited by the opening of said street, ac- . 


cording to the blocks or fractional parts of blocks thereof, 
and the subdivisions, according to which the benefits were 
fixed and determined; also, in convenient book form, de- 
scriptions of the several subdivisions shown on said block 
books, and shall set opposite to each description of such 
several subdivisions the amount of benefits or enhanced 
value to said subdivision as established by said confirmed 
report, by reason of the opening of said street. Said block 
books and description note books shall be certified by the 
said Board, and then delivered by the said Board to the 
Assessor of the City and County of San Francisco, in 
whose office they shall be kept as a part of the rec- 
ords of his office until all the bonds issued in pursuance 
of this Act shall have been redeemed. Taxes levied 
to pay the interest and principal of the bonds issued in 
pursuance of the provisions of this Act shall be appor- 
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tioned on the lands described in section three of 
this Act, in strict accordance with the enhanced values of 
the respective parcels thereof, as established by said con- 
firmed report: provided, however, that if there shall be 
subdivisions made of particular parcels of land differing 
from those set forth in the certified copy filed in said 
Assessor’s office, the said Assessor shall have the power, 
and it is hereby made his duty, to equitably apportion the q 
sum of the benefits upon and according to the new sub- 
divisions of the said particular parcel aforesaid. 

SEC. In all cases when the owner or owners of any When conflict, 

ing claims, title 

sbaivision of land taken for the widening of said street, shall vest. 

r of any improvements destroyed or injured, is or are 
‘icieiaian or is or are known to be laboring under any 
legal disability, and in cases where there ‘are liens or in- 
cumbrances, or leases or conflicting claims, or disputes 
or doubts about the title of any lot or subdivision of land, 
which cannot be adjusted between the parties in in- 
terest, in all such cases it shall be the duty of the 
Board of Commissioners to draw a warrant on the Treas- 
urer of said city and county, payable out of said ‘*‘ Dupont 
Street Fund,” forthe amount awarded in each case as the 
value of the respective lots of land taken for said street, or 
for damages awarded on account of improvements de- 
stroyed or injured by reason of the widening thereof, as 
fixed in said report, and to deposit said’ warrant with 
the County Clerk of said city and county; and there- 
upon, and on proof of the same, the said Board shall 
be entitled to be put in possession of such lots of 
land as shall be taken for said street, in the same man- 
ner as provided in section sixteen of this Act; and the title 
to said lots of land shall thenceforth be vested in said city 
and county as effectually as if the same had been con- 
veyed by deetl executed by the true owners thereof. Said 
Board shall also notify the said Treasurer of the drawing 
of said warrant, and furnish him with a description of 
the lot referred to by said warrant; and the parties in in- 
terest in said lot may proceed against the Treasurer by bill 
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inequity for an adjudication to settle the conflicting | 
claims to the same, or to provide for its just and proper | 
distribution, in which suit all parties in interest or dispute 
shall be made parties, if known. On entry of a final de- 
cree of court in such action the said County Clerk shall 
deliver the warrart to the party or parties entitled thereto, 
according tothe order of the Court. The only requisition 
upon the Treasurer shall be to answer whether he has the 
money in the ‘‘ Dupont Street Fund” to pay the warrant | 
when presented. 


Sec. 16. Incaseany person to whom, or in whose favor, 
damages shall have been awarded by said Board, shall 
fail or neglect, for the period of twenty days after there 
shall be funds to the credit of the ‘‘ Dupont Street Fund” 
sufficient to pay such damages, to ask for and receive 
from said Board a warrant for the sum so awarded, 
the said Board may draw a warrant upon said Treas- 
urer in favor of said owner or owners, and deposit 
the same with the Clerk of said city and county, ac- 
companied by a certificate of said Treasurer that 
the warrant so drawn and deposited has been reg- 
istered by him, and that there are funds in his hands to 
pay the same; aud thereupon said Board, on demand, shall 
be entitled to an order of the County Court, authorizing 
them to enter upon such piece of land and remove obstruc- 
tions therefrom, and to throw open the lots so described 
as part of said street; and thereupon an execution may 
issue to the Sheriff of said city and county, commanding 
him to put the said Board in possession of such lot for the 
said city and county; and thereafter, upon delivering to 
the said County Court a sufficient deed conveying said lot 


_ of land to the said city and county, the party so dispos- 


sessed shall be entitled to receive the value of the land so 
conveyed, or the said warraut of the Board therefor. 


Sec. 17. Should the owners of any land taken for said 
street fail or neglect, within the space of thirty days after 
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the buildings and improvements from their said lands, 
and deliver possession of said lands to said Board, on tender 
from said Board to them respectively of the sums awarded 
to them respectively by said Board as the value of such 
lands, buildings, or improvements, then the said Board 
may, at any time thereafter, séll such buildings and 
improvements at public auction to the highest bidders, 
to be removed by the respective purchasers thereof. The 
sums so bid at such sales shall be paid in cash or in such 
warrants of said Board; and if at such auction there shall be 
no responsible bidder for such improvements, with the obli- 
gation to remove them within the time specified in the 
terms of sale, said Board shall cause the same to be re- 
moved at the cost of said “ Dupont Street Fund.” 


Sec. 18. The said street, when widened, shall, without city to grade, 
delay, be sewered, graded, sidewalked, and paved by the Ss ete 
municipal authorities, in accordance with the provisions 
of law now or hereafter applicable thereto, and the ex- 
pense of such work shall be assessed upon the adjacent 
property, or be borne by the city and county, in the same 
manner as if the said street remained of its original width. 


Sec. 19. The railway track in said street shall be re- Railroad track. 
moved and changed to the centre of the same by the street 
railroad companies now using tracks therein 


Sec. 20. The word persons, when used in this Act, shall 
be held and construed to include corporations. All 
bonds and warrants shall be payable, and all taxes shall 
be collected, in United States gold coin. 


Sec. 21. The Board of Supervisors of the City and County Supervisors 
of San Francisco are hereby authorized, if, in the judg- street widened. 
ment of said Board, it should be expedient that Dupont 
street be widened in accordance with and in the mode pre- 
scribed by this Act, toexpress such judgment by resolution 
or order in such form as they may deem advisable, within 
sixty days after the passage of this Act, and in the event 


* 
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that said Board of Supervisors, within said period of sixty 
days after the passage of this Act, should fail to pass ar 
order or adopt a resolution deciaring it expedient to widenE== 
Dupont street under the provisions of this Act, no furthe 
| proceeding shall be had or taken underthis Act for any 
me purpose whatever, and said street shall remain of its pres- 
bof ent width; but if said Board pass such resolution, then 
| all proceedings thereafter shall be taken under the pro-} 
visions of this Act. 


worst SEC. 22. The completion ot the work described in this 
tance. Act shall be deemed an absolute acceptance by the owners 


of all lands affected by this act, and by their successors in in- 
terest, of the lien created by this Act, upon the several lots 
| so affected, and it shall operate as an absolute waiver of all 
| | claim in the future upon the City and County of San 
| Francisco for any part of the debt created by the bonds 
authorized to be issued by this Act, and their successors 
in interest. This shall be regarded as a contract between 
said owners and the holders of said bonds and said city 
and county, and this provision shall be stated on the face 
of the bonds. 
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4 Sec. 23. This Act shall take effect from and after its 
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In Error to the Supreme Court of the State of California. 
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that said Board of Supervisors, within said period of sixty 


days after the passage of this Act, should fail to pass an 


order or adopt a resolution deciaring it expedient to widen 


Dupont street under the provisions of this Act, no further’ 


proceeding shall be had or taken underthis Act for any’ 
purpose whatever, and said street shall remain of its pres-| 


ent width; but if said Board pass such resolution, then 


} 


all proceedings thereafter shall be taken under the pro- Sv 


visions of this Act. 


SEC. 22. The completion of the work described in this 
Act shall be deemed an absolute acceptance by the owners 


of all lands affected by this act, and by theirsuccessors in in- | 


terest, of the lien created by this Act, upon the several lots 
so affected, and it shall operate as an absolute waiver of all 
claim in the future upon the City and County of San 
Francisco for any part of the debt created by the bonds 
authorized to be issued by this Act, and their successors 
in interest. This shall be regarded as a contract between 
said owners and the holders of said bonds and said city 
and county, and this provision shall be stated on the face 


of the bonds. 


Sec. 23. This Act shall take effect from and after its 
passage. 
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IN THE 


Supreme Court of the alnited States, 


WILLIAM M. Lent ef als., 
Plaintiffs in Error, 
VS. 
CHARLES TiLLson, Tax Col- : 
lector of the City and County 
of San Francisco, 
Defendant in Error, 


BRIEF FOR PLAINTIFFS IN ERROR. 


Statement. 


1. This is a writ of error brought to reverse a judgment 
of the Supreme Court of the State of California, rendered 
on an appeal from the Superior Court of the City and 
County of San Francisco. The plaintiffs in error, as 
plaintiffs, commenced an action against the Tax Collector 
of said City and County, as defendant, to enjoin the latter 
from selling certain real property of the plaintiffs to collect 
an installment of an assessment for benefits imposed 
upon said property and upon other property under an act 
of the Legislature of California, entitled ‘‘An Act to 
authorize the widening of ‘‘ Dupont street, in the City of 
San Francisco,” approved March 23, 1876 [St. 1875-6, Ch. 
CCCXXVI}j, to pay certain bonds issued thereunder to 
cover the cost and expense of said improvements. 

The plaintiffs pleaded the act upon which the assessment 


_ was based as a part of their complaint (Record, p. 3), and 
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besides asking for a perpetual injunction sought a decree 
adjudging the assessments to be ‘‘ fraudulent, excessive, 
illegal and void” anda cloud upon their titles (Record, 
p. 16). 

Certain of the bondholders filed in the case a complaint 
in intervention against the plaintiffs in the action, tender- 
ing substantially the same issues involved in the contro- 
versy between the plaintiffs and defendant. This com- 
plaint in intervention the plaintiffs answered. The litiga- 
tion then presented a double aspect, and, in fact, from 
that time became two cases in one. The one being 
the original suit between the plaintiffs and the defendant, 
and the other the suit of the intervenors against the plain- 
tiffs. This intervention having been permitted and ac- 
quiesced in without objection, the right to intervene was 
no longer open to contestation (Donner vs. Palmer, 51 Cal., 
629; McKenty vs. Gladwin, lu /d., 227; Smith vs. Penry, 
44 Id., 161), and the dismissal of the plaintiffs’ com- 
plaint even would not dismiss’ the_ intervention 
(Poehlman vs. Kennedy, 48 Cal., 201). The issues 
tendered by the intervention by which the _ bond- 
holders seeking to obtain a conclusive adjudication 
that the assessment was a valid lien upon the assessed 


property, invited the property owners into a contest as to 


the validity of the assessment as between themselves, 
having been accepted by the property owners, the ques- 
tion of remedy no longer cut any figure in the case, and 
the very rights of the parties having been by common 
consent put in issue, tried and determined, no one could 
thereafter raise any question as to the legal propriety of 
that procedure. This the cases above cited conclusively 


show. 
The trial Court after finding substantially in favor of 


the plaintiffs upon the common issues involved in both the 
plaintiff's complaint and the complaint in intervention; 
that the intervenors were not bona fide holders of these 
bonds, and that they took them with notice that they were 
invalid, unauthorized and void (Record, p. 140), further 


found that the said act of the Legislature (the Dupont. 


~ 
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Street Act,) was unconstitutional and void, that the action 
of the Board of Commissioners, who made the assessment, 
was unauthorized and void, and that the proceedings of 
the County Court in confirming the assessment were 
entirely wanting in jurisdiction (p. 141, fol. 423), and 
awarded a perpetual injunction. 

A motion for a new trial having been made and denied 
by the Superior Court, the defendant and intervenors, 
now defendants in error appealed from the judgment and 
from the order denying the motion for a new trial, to the 
Supreme Court of said State (/d., pp. 150-330). 

The State Supreme Court reversed the judgment of the 
Superior Court and ordered the case remanded to that 
Court with directions to dissolve the injunction and to 
dismiss, for reasons, stated in the opinion (Record, pp. 
332-357). The judgment of reversal goes only to the judg- 
ment of the Superior Court, and says nothing of the order 
denying the motion for a new trial. It necessarily pro- 
ceeds upon the assumption that the facts are correctly 
stated in the findings of the Superior Court. The grounds 
of the judgment of the State Supreme Court are, in sub- 
stance: 


|. That the said act provides for ‘‘ due process of law ” 
to those assessed, with respect to the assessment, and is 
constitutional. 2. That due ‘‘ process of law ” was in fact 
accorded to those assessed. The plaintiffs in error, within 
twenty days after the rendition of the judgment of the 
State Supreme Court filed a petition in said Court for a 
rehearing. This petition was denied by the Court and the 
judgment by virtue of the laws of the State became final 
in that Court thirty days after its rendition. 


To reverse this judgment of the State Supreme Court 
the present writ of error is brought. The errors com- 
plained of are all fully and particularly set forth in the 
specifications of error given below. ‘The questions in- 
volved in the case, as indicated in said specifications, all 
arise upon the Act of March 23d above mentioned, and 
upon the facts admitted in the pleadings and stated in the 
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findings of said Superior Court, which must be taken as 
conclusive here. 

The act has been printed in full for the convenience of 
the Court, and copies of it are filed with this brief. 

A statement, however, of some of its provisions is neces- 
sary to an understanding of the facts. 


2. THE Dupont STREET ACT. 


Sec. 1. Subject to the provisions of this act the width 
of Dupont street (originally 44 feet) shall be increased so 
that the same shall be of the uniform width of 74 feet, 
measuring westerly from the present easterly line thereof 
from Market street to Filbert street. 


‘*Sec. 2. The value of the land taken for the widening 
‘‘of Dupont street, and the damages to improvements 
‘* thereon, or adjacent thereto, injured thereby, and all 
‘expenses whatsoever incident to the widening of said 
‘* street, shall be held to be the cost of widening said 
‘* street, and shall be assessed upon the district herein- 
‘‘ after described as benefited by said widening, in the 
‘* manner hereinafter provided. 


“Sec. 3. The district benefited by said improvement, 
‘and upon which the cost of making the same shall be 
‘* assessed, is hereby described and designated as follows: ” 


Here follows a description of two strips of land, one on 
either side of Dupont street, extending from Market street 
to Filbert street—the strip on the east side extending 
half way to Kearney street, and that on the west side 
half way to Stockton street, such streets being the paral- 
lel streets nearest to Dupont street on the east and west. 
These streets contain a great number of lots fronting on 
the streets crossing Dupont street, and not fronting on 
Dupont street. Many of the owners of such lots are 
among the plaintiffs. Indeed all the plaintiffs are property 
owners, either on the east side of Dupont street or on the 
cross streets running into it, each owning separate lots. 


5 


To these descriptions was added the following proviso: 


** Provided, however, that in case the said street be not 
‘* widened further north than Bush Street, then the dis- 
‘* tricts aforesaid to be benefited shall be bounded on the 
‘north by the southerly line of Bush Street, and on the 
‘* south by the northerly line of Market Street.” 


(As a matter of fact the street was not widened farther 
north than Bush street, four blocks in all.) 


‘*Sec. 4. The Mayor of the City and County of San 
‘* Francisco, the Auditor of said city and county, and 
‘*the City and County Surveyor, and their successors in 
‘* office, are hereby constituted a Board of Dupont Street 
‘* Commissioners, and, as such, shall possess all the powers 
‘* and perform all the duties prescribed in this Act. They 
‘* shall each receive a compensation of two thousand dol- 
‘lars for their services. The said Board may also allow 
‘and pay:such sums as may be necessary and reasonable 
‘* for clerks, draughtsmen, surveyor, attorneys, and other 
‘‘ incidental expenses. The Mayor shall be ez-officio 
‘* president of said Board. The said Board shall adopt 
‘‘ and procure an Official seal, which may be used to verify 
‘* their official acts. Thesaid Board may issue certificates 
‘of indebtedness, under their official seal and the signa- 
‘* ture of the President, for preliminary and incidental ex- 
‘* nenses.” 


(The Mayor was A. J. Bryant; he was a property 
owner on Dupont street, between Market and Bush 
streets, and one of the parties interested. The act made 
no provision for his removal, or for the substitution of 
any one in his place, and he in fact acted as commis- 
sioner. ) 


‘Sec. 21. The Board of Supervisors of the City and 
‘County of San Francisco are hereby authorized, if, in 
‘* the judgment of said Board, it should be expedient that 
‘* Dupont Street be widened in accordance with and in the 
‘* mode prescribed by this Act, to express such judgment 
‘“ by resolution or order in such form as they may deem 
‘‘ advisable, within sixty days after the passage of this 
‘* Act, and in the event that said Board of Supervisors, 
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‘f within said period of sixty days after the passage of this 
‘** Act, should fail to pass an order or adopt a resolution 
*“* declaring it expedient to widen Dupont Street under the 
‘* provisions of this Act, no further proceeding shall be 
‘* had or taken under this Act for any purpose whatever, 
‘** and said street shall remain of its present width; but if 
** said Board pass such resolution, THEN ALL PROCEEDINGS 
** thereafter shall be taken under the provisions of this Act. 


‘* Sec. 5. Said board shall employ a Secretary, and such 
** attorneys, clerks, draughtsmen, searchers of records, and 
‘* other assistants as they may deem necessary and proper, 
** and shall allow them a reasonable compensation.” Then 
after providing for the renting of an office for the board 
and the amount of rent to be paid it is added: ‘‘ and pro- 
** vided further, that no allowance for rent or services 
‘‘ shall be made for a lofiger period than one year. 


‘Sec. 6. As soon as convenient after the passage of the 
‘** resolution referred in the twenty-first section of this Act 
** said Commissioners shall publish a notice for not less 
** than ten days, in two of the daily papers printed in the 
** City of San Francisco, informing property owners along 
** the line of said street that the Board is organized and 
** enviting all persons interested in property sought to be 
* taken, or which would be injured by said widening, to 
** present to the Board maps and plans of their respective 
** lots, and a written statement of the nature of their claim 
*‘ or interest in such lots. Said Commissioners may also 
‘** procure abstracts of the title of any of the lots of land 
7 for said widening. or liable to be assessed there- 

or. 


(This is the only provision either for notice or hearing 
before the Board of Commissioners. ) 


Sec. 7. Provides for the making by the board of the 
assessment of damages and benefits and for a written re- 
port of their work, and concludes as follows : 


** Such report, as soon as the same is completed, shall 
“be left at the office of said Board daily, during ordi- 
‘‘nary business hours, for thirty days’ for the free 
‘* inspection of all parties interested, and notice that the 
** same is 80 Open for inspection for such time and such 
** place shall be published by said Board daily, for twenty 


‘* days, in two daily newspapers printed and published in 
said city and county. 
° 
Sec. 8. Provides for a very limited hearing only in the 
County Court. It will be found quoted on page 83 of this 
brief, where its provisions are discussed. : 


Sec. 9. Provides for the issuance of bonds of the City 
aud County of San Francisco to pay the cost of the im- 
provement. 


Sec. 12. Allows a majority the property owners fronting 
on Dupont street, between Market and bush streets, to defeat 
the improvements between those streets and to relieve that 
portion of the assessment district from any burden on ac- 
count of it by filing a written protest at any time within 
thirty days after the notice prescribed in Sec. 6 (no such 
protest was filed); and further provides that unless within 
a similar time a majority of property owners fronting on 
Dupont street, between Bush and Filbert streets shall 
petition for it, there shall be no widening north of Bush 
street, and that portion of the assessment district shall be 
excluded (no such petition was filed, and the widening was 
limited to the four blocks between market and Bush 
streets). 


Sec. 13. Provides for the levy and assessment of annual 
taxes, for 20 years, to pay the principal and interest of the 
bonds—to be assessed only upon the lands in the assess- 
ment district. 


3. The history of the widening of Dupont street and of 
the assessment therefor, under the foregoing statute, as 
disclosed by the pleadings and findings, and explained by 
the evidence, is as follows: 


Dupont street is one of the oldest streets in the City of 
San Francisco. It was originally only forty-four feet 
wide, and so remained until the action had under this act. 
Indeed, except for the short section of the street extending 
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blocks of 4124 feet each, it is still of the original width, the 
majority of the property owners along the street from Bush 
to Filbert street having neglected to avail themselves of the 
privilege conferred upon them by Section 12 of the act, of 
petitioning for the widening that portion of the street (Re- 
cord, p. 3). On March 27th, four days after the approval of 
the act, a resolution declaring the expediency of the widen- 
ing of Dupont street, as provided in Section 21 of the act, 
was hurried through the Board of Supervisors. 

Under this resolution, however, the officers designated 
by Section 4 of the act to constitute the ‘* Board of Dupont 
Street Commissioners,” at successive meetings held on 
April 3, 10 and 12, 1876, organized as such board, elected 
a president, secretary, and attorney, employed a searcher 
of records to make abstracts of title to land taken for the 
improvement, ordered certificates of indebtedness to be 
issued for certain preliminary expenses already incurred, 
and passed a resolution authorizing the publication of the 
notice of organization, &c., provided for in section six of 
the act, in three daily newspapers named in the resolution, 
and in a form therein prescribed (Record, pp. 114; 116, 
142, 143). The Court below found that publication of this 
notice was not properly made ( /d., pp. 114, 115, 142, 148). 

The Board nevertheless immediately set about carrying 
out the enterprise provided for in the act. But it did not 
even attempt to make the assessment of damages and 
benefits itself as the act contemplated. On June 7, 1876, 
it selected six experts to ‘‘assist” it in estimating the 
damages for property taken and injured by the proposed 
improvement and the benefits accruing therefrom, three 
of the experts to estimate the damages and benefits as to 
the land, and the other three to estimate the value of im- 
provements, although there was nothing in the act to 
authorize the appointment of such experts (Rec., pp. 
118, 119). Afterwards, and before the experts began 
their labors, the board adopted a _ resolution in- 
siructing them as to their duties, and especially requiring 
them to make their appraisements, as far as practicable, 


from Market street to Bush street, a distance of only four 
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without the suggestion or knowledge of the owners of the 
property affected, or of any other person (Id., p. 119). 
Acting under these instructions and injunctions of secrecy, 
the experts proceeded, not to ‘‘assist” the Board in 
making, but to make, the necessary appraisements with- 
out any help from the board. Having completed their 
labors they submitted to the commissioners written re- 
ports, giving separately their appraisements of the dam- 
ages to each lot and subdivision of land taken or injured 
by the widening of thestreet, and to the buildings and im- 
provements thereon, and their assessment of the benefits 
to each lot and subdivision in the district described in Sec- 
tion 3 of the act, between the northerly line of Market 
street and the southerly line of Bush street Ud., pp. 113, 
120). 

The commissioners, after the reports of the experts had 
been submitted, held a meeting, at which they accepted 
those reports as being entirely correct, and adopted as their 
own without any change whatever, /he estimates, valua- 
tions, appraisement and assessment made by the experts, 
as therein contained. They expressly awarded as dam- 
ages, and assessed as “* benefits,” the amounts of damages 
and ‘*‘ benefits” awarded and assessed by the experts to and 
against the property owners interested. And they directed 
their secretary to transcribe into their official report, from 
the reports of the experts, the amounts so awarded and 
assessed (Rec., pp. 120, 145.) Thesecretary, in obedience 
to these instructions, transcribed and set down in the 
official report of the commissioners, opposite to each lot, 
subdivision, building, &c., affected by the improvement, 
the amount of damages awarded to it, or of ‘‘ benefits” 
assessed against it, in the reports of the experts UId., pp. 
120, 128). 

The so-called report of the commissioners was thus, in 
substance, simply a copy of the reports of the experts. 
The commissioners themselves never made, or attempted 
to make, any appraisement of damages or assessment of 
‘‘ benefits” under this Dupont street act. Nor did they 
investigate the appraisement and assessment made by the 
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experts, or attempt to ascertain whether or not they were 
correct, fair and just before adopting them. In their reso- 
lution of adoption they did not profess to have made any 
such investigation, or even formally recite the correctness, 
fairness or justice of the awards and estimates made by | 
the experts (/d., p. 145). 

The appraisement and assessment thus made by the ex- 
perts, and adopted by the commissioners, were not in fact 
correct, or fair or just, nor has it ever been claimed that 
they were; on the contrary, they were grossly fraudulent 
-—a stupendous job. The land appropriated, as appears 
from the act, was a strip thirty feet wide taken from the 
front of the lots fronting on the street. In estimating the 
value of the land so taken from each lot, the experts 
treated each part so taken as @ front lot only thirty feet 
deep, appraising the value of its frontage as the actual 
damage incurred by the owner, without regard 
to the fact that the part left would still be a 
front lot, and tat the value of the  front- 
age, instead of being taken away, would be greatly 
enhanced by the increased width of the street. In this 
way the experts estimated the land so appropriated at 
more than fwo hundred per cent. beyond its real value. 
On the other hand, the experts adopted a rule for ascer- 
taining the ‘‘ benefits” which was also false, and not uni- 
form or equal or just to property owners on the east side 
of the street, including the plaintiffs in error. The dis- 
trict, designated in the act as ‘‘ benefited ” by the improve- 
ments, included lands on both sides of the street. But they 
were not equally benefited, because, while the lots on the 
east side being front lots before the widening of the street, 
were benefited thereby only in the improvement of the 
value of their existing frontage, the lots on the west side, 
left after the appropriation of the thirty-foot strip, having 
previously been rear lots, acquired the entire value of their 
subsequent frontage by reason of their widening. The 
experts, however, unjustly and unfairly applied the same 
rule in estimating the ‘‘ benefits ” to lots on both sides of 
the street. They treated the lots on the west side, not as 
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having acquired a frontage, by the widening, but as al- 
ready front lots deriving no more benefit from the widen- 
ing than the lots on the east side which had always been 
front lots. They thus omitted from their: estimate of 
‘* benefits” two lots on the west side about two-thirds of the 
real ‘* benefits,” thereby unjustly and unfairly increasing 
to that extent the burden of the assessment upon the 
lots on the east side of the street (Record, pp. 128, 
12). The commissioners, by adopting the appraisement 
and assessment made by the experts, approved and ratified 
this inequality and injustice. And they did this with full 
knowledge of the facts. They were informed of those 
facts, and had the injustice and inequality of the rules of 
appraisement and assessment adopted by the experts fully 
explained to them before they submitted their report for 
confirmation (/d., pp. 134-136, 145, 146, 191, 193). It was 
to perpetuate these frauds that the subsequent frauds 
upon the Court and the parties were committed. 

The report of the commissioners thus copied from the 
reports of the experts did not, as required by Section 7 
of the act, give the names of the ‘‘ owners, lessees or oc- 
cupants, and claimants ” of the several lots and subdivis- 
ions of land taken or damaged by the improvement, or 
assessed to pay for it, but, in every instance set down the 
property as belonging to ‘‘ unknown owners on the asses- 
sors’ books assessed to ,”’ giving the name 
of the person to whom it was assessed (Rec., pp. 125, 128). 

Before filing the report for ‘‘ inspection” as provided in 
Section 7 of the act, the commissioners proceeded to 
add to the damages awarded by the experts certain items 
for expense, &c., to make up the aggregate cost of the 
improvement. They had already fixed the salaries of 
their attorney and secretary at $250 and $200 per month 
respectively, and had provided that those salaries should 
terminate at the end of a year, but that the attorney and 
secretary should continue thereafter to perform all ser- 
vices required of them without compensation (Rec., p. 
118). Now, however, they allowed the attorney, in 
addition to his salary, $3,200 ‘‘for examining titles,” 
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They allowed the experts $14,215.25 in the aggre- 
gate, for their services for less than two months. 
Then, after allowing $6,000 for their own services, and 
providing for in full for all other costs and expenses which 
could properly accrue from the proposed improvement, 
they arbitrarily added thereto, by an exercise of prophetic 
imagination, the further sum of $98,935.71, under the 
head of ‘‘estimated incidental expenses to accrue up to 
‘‘ and until the close of the duties of the board, advertis- 
‘‘ ing, removing, improvements, expenses, of any litiga- 
‘‘tion that may arise, drawing deeds, damages, if any, 
“from change of grade, and any other item of damage 
** and expense that may be incurred and not set forth in 
‘this report” (/d., pp. 118, 129). By this means, the 
cost, damages and expenses incident to the improvement 
were fictitiously swelled to an aggregate sufficient to 
absorb even the exaggerated ‘‘ benefits” reported by the 
experts, the sum of the “ benefits” and the sum of the 
cost, damages, &c., appearing in the completed report to 
be exactly equal, each amounting to $898,105. 

The plaintiffs in error and. others assessed to pay for 
this improvement had no notice of; or opportunity to be 
heard against, any of these proceedings of the experts or 
commissioners. ‘There is no claim or pretense that there 
was any such notice or opportunity for a hearing. Onthe 
contrary, the whole matter was purposely concealed from 
those interested until the completion of the report, as is 
shown by the injunction of secrecy imposed upon the 
experts. 

Some of the members of the Board of Experts, who really 
made the appraisement and assessment, were, and one of the 
Board of Commissioners who adopted them was, personally 
interested in the matter, and were thus “‘ judges in their 
“‘own cause” and incapable in law of giving a fair 
hearing upon it. Bryant, the Mayor of the City, who was 
a member and president of the Board of Commissioners, 
was at the time of the passage of the act, and during all 
the proceedings respecting the making and confirmation 
of the assessment, the owner of a part of the assessed 
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property (Rec., pp. 11, 48, 74). And one of the threé 
experts who made the awards of damages for property 
taken for the improvement, purchased for the sum of 
$75,000 one of the lots, a part of which was so taken, 
after the report of the experts thereon was completed, but 
while its contents were still silent and before it was sub- 
mitted to the commissioners, one of the other experts 
acting as his broker, in making the purchase; and Bryant, 
one of the commissioners, signed a note jointly with the 
purchaser for $60,000 of the purchase money (/d., pp. 137, 
138). 

After the report of the commissioners had been com- 
pleted, it was, on September 23, 1876, filed in the 
office of the board for ‘‘inspection,” and the commis- 
sioners, by resolution, authorized their secretary to 
publish notice of its completion, in two designated daily 
papers for twenty-one days. The trial Court found that this 
notice also was not properly published. (Rec., pp. 129, 130). 
The notice as published was dated September 23d, the first 
day of publication. It was not addressed or directed toany 
particular person or class of persons, but was a notice to 
‘* all the world,” the language of it being: ‘* Notice is here- 
‘* by given to all persons, that the report of the Board of 
‘* Dupont Street Commissioners * * * have been com- 
** pleted * * * and are open for free inspection,” 
&c. The notice did not indicate the nature of the report 
or what property owners were affected by it, or that they 
had any rights or duties in regard to it (/d., p. 282) 

From October 5th to October 25th inclusive, numerous 
petitions of persons claiming to be “ agrieved” by the re- 
port, were filed in the County Court under Section 8 
of the act (Record, pp. 130, ef seq., 211-244). The peti- 
tioners presented various and numerous objections to the 
report. Some of them asked to have the damages awarded 
to them for property taken or injured increased beyond the 
amounts fixed by the experts, and adopted by the com- 
missioners, while others sought to have the ‘‘ benefits” 
assessed against their property reduced. The commis- 
sioners did not attempt to contest any of the petitions 
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or attempt to defend the correctness of the work 
of their experts. On the contrary, they sought only 
to placate the petitioners and to induce them to 
withdraw their objections to the report by con- 
ceding all that they demanded. For this purpose they 
entered into a secret arrangement with each of the petition- 
ers, without notice to the plaintiffs in error or other owners 
of assessed property and without their knowledge or that 
of the County Court, whereby each petitioner agreed to 
withdraw his objections to the report, and the commis- 
sioners, in consideration of such withdrawal, through their 
attorney, agreed to increase the award of damages to the 
petitioner, or to lower his assessment, in accordance with 
his request. Pursuant to this secret arrangement, by con- 
sent of the petitioners respectively, and of the commis- 
sioners and their attorney, without notice to the plaintiffs 
in erroy cr other property owners affected by the assess- 
ment, and without their knowledge, and in their absence, 
an order was made and entered by the Court as to each of 
the petitioners, in accordance with his agreement with the 
board directing the modification of the report as agreed on, 
and referring the report back to the commissioners to 
make the modification. By these secret arrangements and 
agreements, thus entered as orders of the Court, the ag- 
gregate amount of the damayes awarded by the original 
report to all the petitioners was increased from $33,438 to 
$50,174, and the aggregate of the assessments against them 
was reduced from $277,276 to $177,369 U/d., pp. 130-132.) 
No answer to any of these petitions was ever filed 
or presented to the County Court by the commissioners 
or by any one else. No hearing was had or attempted 
to be had upon any of the petitions or upon the merits 
of any of the objections therein made against the 
report. .No proof or testimony was taken or of- 
fered as to any of those objections. No investi- 
gation or inquiry was made or attempted respecting 
any of them. No discussion of any of them was had or 
offered. No explanation of any kind was. presented or 
tendered to the Court concerning any of the petitions, or 
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objections, or concerning any of the modifications of the 
report which were requested, other than the bare state- 
ment that such modifications had been agreed upon by 
the counsel for the commissioners and for the petitioner 
or petitioners interested, and might, with the consent of 
such counsel, be ordered. In brief, the modifications and 
alterations of the report upon those petitions were all 
ordered by the Court solely because they had been agreed 
upon by the petitioners respectively, and by the commis- 
sioners without any hearing, or evidence, or argument, or 
inquiry, or investigation, or consideration of the merits of 
the petitions or of the objections therein contained. And 
those alterations and modifications were consented to by 
the commissioners solely to induce the petitioners to with- 
draw their objections to the report, and fo prevent any 
hearing of those objections or any examination or consider- 
ation of the report on its merits. Nor was any disclosure 
made or offered to be made to the Court, of the circum- 
stances in which the commissioners so consented to those 
alterations and modifications, or of the reasons or motives 
which induced them to consent thereto; and the Court 
thus acted merely as the amanuensis of the commissioners 
and the several petitioners in registering their private 
agreements, as its orders, without any knowledge or 
means of knowledge of the facts, or truth, or right of the 
vase. And none of the plaintiffs in error, or of their pre- 
decessors in interest, ever, personally or by counsel 
conferred or consulted with any of the petitioners or their 
counsel concerning their objections to the report, or in- 
vestigated the grounds of those objections, or had any 
opportunity of doing so. Nor did they, or any of them, 
or of their predecessors in interest, ever in any way or for 
any purpose consent or agree to any alterations or modifi- 
cations made or ordered to be made in the original report 
of the commissioners (/d., pp. 132, 133, 136, °137, 205, 
206). 

In making these alterations, modifications and changes 
a different mode of estimating values, damages and ‘‘ bene- 
fits” was applied to the property of those thus objecting 
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to the report from that which was employed in dealing 
with the property of the plaintiffs in error and others, to 
the great injury of the latter. By this unjust and in- 
excusable discrimination all semblance of equality and 
uniformity in the original assessment was destroyed, and 
the burden imposed upon the property of the plaintiffs in 
error and others, who failed to file petitions objecting to 
to the report, was thereby unfairly increased upwards of 
one hundred thousand dollars (Rec., p. 133). 

In the case of three of the petitioners thus objecting 


to the report, Thomas H. Blythe, James Phelan and 


David Hunter, the petitions were not even set down for 
hearing before the making of the order applied for 
as required by the act, but the order was made im- 
mediately. These three petitions were filed on October 
20th, setting forth certain objections to the report, and 
praying for an order requiring the commmissioners to 
file their report in court with the accompanying documents 
and data. The Court, on the same day, made the order 
prayed for, and then set down the petitions for hearing on 
October 27th. On the day so set, the commissioners filed 


the report in Court with certain other documents and data - 


without any hearing whatever upon the question whether 
or not the order prayed for, requiring it to be filed, should 
be granted, or upon any of the objections to the report con- 
tained in the petitions (Rec., pp. 133, 184). In none of 
the orders granted by the Court, requiring the filing of the 
report and other documents and data, was there any spec- 
ification of the documents or data interided. In each case 
the order was in general terms, requiring the board to file 
its report in Court, together with ‘‘ all such documents and 
** data, as may be pertinent thereto, which are in the cus- 
“‘tody of said board,” &c., leaving the board to exercise 
its own discretion in determining what documents and 
data were thus “pertinent” (/d., pp. 232, 233). The 
documents and data which were in fact filed with the re- 
port were only two general maps, plans and diagrams 
showing the property taken and assessed, one block book, 
one book of description, appraisement and improvements, 


motions, WM 
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one book of lots, lands and buildings, and the record book 
of the board (/d., p. 134). Thus the reports of the ex- 
perts, which were the documents chiefly used in prepar- 
ing the report, and other documents were omitted. 

In Blythe’s petition as well as in some of the others, one 
of the objections made to the report was, that the com-. 
missioners had adopted a wrong rule for estimating the 
value of property taken (Record, pp. 220-227). The commis- 
sioners having reached a point ‘‘ where the opposition of Mr. 
‘* Blythe could not be overcome” in any other way, hit upon 
the plan of a private arbitration of the controversy (/d., 
p. 189). In order to induce Blythe to withdraw his objec- 
tions to the report, the commissioners through their attor- 
ney, privately agreed with him to submit to three arbi. 
trators the question as to what amount of ‘benefits ” 
could be fairly assessed against his property. Without 
any order of Court authorizing such a proceeding the arbi- 
trators were selected, and it was agreed, between the 
commissioners and Blythe, that the arbitrators might ex- 
amine and consider the whole subject of the damages and 
“benefits” to accrue from the improvement without 
regard to what had already been done in the matter, and 
that they should take, as a basis for estimating damages, 
the difference between the value of the lots on the west 
side of Dupont street, as they were before the widening of 
that street, and the value of the same lots reduced in 
depth thirty feet by reason of the widening; although the 
commissioners, through their attorney, insisted that this 
was not the correct or proper rule. The arbitrators made 
their estimates in accordance with the rule thus agreed 
upon, and ascertained and reported to the commissioners 
that the true value of the land appropriated for the im- 
provement was $246,240, and not $639,913, as found by 
the commissioners, and that the true amount of ‘‘ benefits ” 
to be assessed against Blythe’s property was $38,653, and 
not $97,308 as stated by the commissioners. And the com- 
missioners, solely for the purpose of silencing Blythe’s op- 
position to the report, consented to a change of the assess- 
ment against his property from $97,308, to the sum of 
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$39,653, so reported by the arbitrators, and it was so 
changed. None of the plaintiffs in error had any notice 
or information of this private arrangement with Blythe, 
or of the arbitration, or of any of the doings or proceed- 
ings of the arbitrators or 
Blythe’s assessment. 


198-202). 


petitioning property owners. 


its order, on October 
the same day, by order 
be withdrawn by the commissioners, 
upon leaving with the Clerk their order or that of their 
attorney, ‘‘ until the further order of the Court,” and the 
hearing of the matter was then continued until Octo- 
ber 31st (Rec., p. 243). There were subsequent regular con- 
tinuances, from time to time, until November 24th, when 
an order was made allowing the objections of one William. 
Sharp to be withdrawn, and they were then withdrawn, 
and an order made for a further contingance until Decem- 
ber Ist (/d., pp. 243, 244). 

On December ist, the hearing was continued to Decem. 
ber Sth. But on the latter day nothing was done in the mat- 


The report and accompanying documents and data 
having been filed in the County Court, in obedience to 
27th (Rec., pp. 133, 134), was, on 
of the Court, allowed to 
‘* for inspection,” 


commissioners respecting 
Nor had any of them any oppor- 
tunity whatever to contest any of these proceedings before 
the arbitrators, or before the commissioners, or before the 
-County Court (Rec., pp. 134-136, 145, 146). 
have already seen, the Court itself, when making the 
order for the alteration of Blythe's assessment, had no 
knowledge of the facts or circumstances relating to it, or 
of the motives or reasons which induced the commissioners 
At the time of the submission of the 
arbitrators’ report as to Blythe’s assessment, the injustice 
and inequality of the rule adopted by the experts, and ap- 
proved by the commissioners, for the appraisement of the 
value of property taken for the improvement, &c., were 
fully and clearly explained by one of the arbitrators to the 
commissioners (/d., pp. 
nevertheless, adhered to the unjust and unequal rule as 
against the plaintiff in error and all the other non- 


And, as we 


The commissioners, 
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ter, and no order was made concerning it, either for a con- 
tinuance to another day or for any other purpose (Jd., pp. 
244, 245). On December 15th, the matter was again taken 
up without notice to any one, and the hearing was further 
ordered continued to December 18th. At that time the 
Court made and entered a series of orders for the alteration 
of the assessments of Blythe and others, as already men- 
tioned, and in each case referring the report back to the 
commissioners for the purpose of such alteration, although 
the report could not then have been before the Court, hav- 
ing been withdrawn on October 27th, and no further order 
for refiling it having been made. Among those whose 
assessments were altered, in accordance with their peti- 
tions, on December 18th, was William Sharp, whose peti- 
tion was withdrawn as heretofore stated (/d., pp. 245-251). 
The hearing was then continued to December 19th, when, 
notwithstanding the fact that the report had already been 
referred back to the commissioners for modification and 
had not been again submitted by them, the Court made 
another order for the alteration of the report, and again 
referred it back to the commissioners for that purpose, and 
then continued the hearing to December 22d (/d., pp. 251- 
252). 

On December 20th, notwithstanding the order of the pre- 
vious day continuing the hearing to December 23d, and the 
previous references of the report to the commissioners, who 
had not again submmitted it to the Court, the matter was 
again taken up without notice, and several further orders 
for the modification of the report in other particulars, and 
for its rereference to the commissioners for that purpose 
(Rec., pp. 252-254). There was no further continuance 
of the hearing in these orders. 

On the same day, however, the final judgment of the 
Court confirming the report as modified was entered. The 
commissioners received information that on December ¥2d, 
to which day the matter had been continued from Decem- 
ber 19th, some other property owners affected by the assess- 
ment intended to make opposition to the confirmation of 
the report (Rec., p. 287). Being apprehensive of the results 
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of this new opposition, and desiring to avoid further 
threatened objections to their report, the commissioner, in 
order to escape such opposition and objections, hurriedly 
made all the alterations required by the several previous 
orders of the Court, and on December 20th, presented their 
report, to the Court, thus modified with a petition for its 
confirmation. The Court on the same day, two days be- 
fore the time to which the hearing had been regularly 
adjourned made and entered an order or judgment finally 
confirming the report so modified. This was done without 
any hearing of any kind, or any opportunity for a hear- 
ing and without any notice to the plaintiff in error, orto 
any of the other parties affected by the assessment (/d., p. 
136). 

The report, as thus confirmed, shows on its face, that the 
cost, damages and expenses of the improvement amounted 
to $914,991 and greatly exceed the ‘‘ the benefits” assessed 
against the property in the district designated in the act as 
‘** benefited ” which are fixed at $796,837 (Rec., p, 259). 
But the commissioners were not content with even this 
excess. After the confirmation of their report, they issued 
bonds to pay for the improvement, not merely for the 
ascertained cost, &c., but for the sum of $1,000,000. The 
bonds are of $1,000 each; payable in twenty years from 
their date, January i, 1876, with interest at seven per cent. 
per annum, payable semi-annually, and are in the form 
given in the Record, pp. 139, 146-148. The intervenors are 


owners of the bonds claimed in their complaint in inter-: 


vention, having them at the times and for the amounts 
therein stated ( Id., pp. 25, et seq., 140). But none of them 
purchased any of their bonds in good faith. On the con- 
trary, they, each and all, took their bonds with notice 
that they were invalid, unauthorized and void (/d., p. 140). 

The plaintiffs in error have never, in any manner, 
consented to or acquiesced in the assessment. On the 
contrary, some of them, together with certain other 
persons commenced a suit in March, 1878, in the proper 
District Court of California to enjoin the Tax Collector from 
selling their property to pay the first installment of the 
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assessment, and obtained an order to show cause why 
such injunction should not be issued. Buton the hearing 
of the motion therefor, the Court denied the injunction 
and dissolved the restraining order previously issued. The 
plaintiff’s, in order to protect their property from forced 
sale on the account of the assessment, then paid the 
amount demanded, under protest, and dismissed their suit, 
without prejudice to a new action (Rec., pp. 138, 139, 140). 
And there is nothing in this record to show that any of 
the plaintiffs in error ever had any notice, knowledge or 
information of the proposed improvement until long after 
its completion, much less that any of them ever, in any 
way, consented to it or acquiesced in it, before or after its 
completion. The present action was brought to enjoin a 
sale of the property of the plaintiffs in error, to collect the 
taxes levied in the fiscal year 1818-9, to pay the interest 
and a part of the principal of the said bonds (Rec., p. 14.) 

It should be observed that the plaintiffs in error are not 
the makers of the bonds. 

They are property owners against whose property it is 
sought to enforce an assessment for benefits imposed in 
invitum, and they are simply resisting that attempted 
enforcement. The bondholders claim that the assessment 
is a valid lien upon the property for the payment of their 
bonds. This the plaintiffs in error deny. The bonds are 
the bonds of the City and Couuty of San Francisco, and 
the rights of the bondholders as against the city are not 
in issue here. 

The questions arising upon these facts and upon the 
face of the statute as indicated by the specifications of 
errors, are. Ist: Did the State Supreme Court err in hold- 
ing that assuming the statute to be constitutional, the 
plaintiffs in error, and, others affected by the said assess- 
ment were not in fact denied ‘‘due process of law” or 
‘‘the equal protection of the laws” with respect to the 
said improvement, or the making, modification or con- 
firmation of the said assessment, or deprived of ‘just 
compensation” for the burden imposed upon their 
property, in any of the particulars indicated in the 
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specifications? 2d. Did the State Supreme Court err in 
holding that the statute was and is constitutional, and 
that it awarded ‘‘ due process of law ” to the plaintiffs in 
‘error and others interested, and did not deprive them of 
‘the equal protection of the laws” or of ‘‘ just compensa- 
tion ” in any of the particulars mentioned in the specifica- 


tions ? 
SPECIFICATIONS OF ERRORS. 


The plaintiffs in error maintain that, in the record and 
proceedings in this case, there is manifest error in this: 


‘*T.—That by the record herein it-appears that the sale 
‘sought to be enjoined will deprive the plaintiffs in error 
‘* of their property without due or any process of law; and 
‘*that the assessment which it is threatened to enforce 
‘was made secretly, fraudulently, ea parte and contrary 
‘*to law and the statute of California, entitled ‘ An Act 
‘*to authorize the widening of Dupont street, in the City 
‘‘and County of San Francisco,’ and was and is unjust and 
‘‘excessive and will confiscate the property assessed; and 
‘that plaintiffs in error have never had any day in court, 
‘‘or opportunity to set up their defenses against said im- 
‘position and assessment, and that if the final judgment 
‘fof the Supreme Court of the State of California herein 
‘*be not reversed, the property of the plaintiffs in error 
‘S oe taken and encumbered without due process of 
‘<é aw. > 


**1]].—That the Supreme Court of California erred in 
‘* holding and deciding that the confirmation of the County 
‘‘Court was valid and binding, and precluded all the ob- 
‘‘jections urged to said assessment and to the report as 
‘‘confirmed; whereas, as appears by the record herein, the 
‘‘only notice and opportunity for a hearing provided by. 
*‘ or permissible under, said statute, is that prescribed and 
‘“‘ given in and by Sections 7 and 8 thereof, and the same 
‘* would not have constituted due process of law, even if 
‘* followed and allowed in good faith and by reason of the 
‘‘frauds committed by the commissioners and set forth 
‘‘in the findings of the Superior Court, and the fact, as 
‘also shown by said findings, that said County Court did 
‘not proceed judicially, but denied and rendered impossi- 
‘*ble even the limited opportunity for hearing given by 


sé 
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the statute, said assessment and confirmation were void 
as made and had without due process of law. 


‘*]I!.—That said Supreme Court of California erred in 
deciding that the plaintiffs in error, upon the facts had 
by said findings, had legal and due notice and sufficient 


‘opportunity to be heard before said County Court upon 
‘all objections which they were entitled to raise to the 


validity of said assessment and of the report of the com- 
missioners, as modified and confirmed, and upon all ob- 
jections which existed thereto as to the validity of said 
statute; whereas the said statute did not provide for 
due or any notice, or for appropriate, fair, or other op- 
portunity to be heard upon any of said objections or de- 
fenses, and as to all of their objections and defenses 
they had no notice and no opportunity to be heard and 
no day in court; and said report was allowed to be 
made, modified and confirmed without notice or oppor- 
tunity to be heard. 


‘*TV.---That said Supreme Court of California erred in 
deciding that the plaintiffs in error were not entitled 
under and by the Fourteenth Amendment to the Consti- 
tution of the United States to such opportunity to be 
heard and to present their claims and defenses in said 
County Court as is essential in ordinary judicial proceed- 
ings, whereas said amendment does secure to them the 
opportunity essential in ordinary judicial proceedings 
before it can be finally determined against them that 
said assessment was not fraudulently made to their In- 
jury, or that a false rule was not intentionally adopted 
and applied by the commissioners, or that said commis- 


‘sioners were not interested and judges in their own 


cause, or that said statute was not unconstitutional, or 
that said assessment was not rendered void by reason of 

said objections, or that said statute was complied with, 
me the authority attempted to be conferred thereby 
duly exercised, or that said County Court proceeded 
judicially in all things, or that their property was 
benefited, or benefited to the extent of the burden 
imposed. 


‘* V.—That said Supreme Court of California erred in 
deciding that the Legislature had the power to declare 
that the property of the plaintiffs in error was benefited 
to the extent of the assessment afterwards to be made, 
and that they were not entitled to any hearing upon 


24 


‘that question, and had no right to a judicial decision 
‘thereof, whereas the same is a judicial question upon 
‘* which they had a right to be heard. 


‘* VI.—That said Supreme Court of California erred in 
‘* deciding that said statute awarded, and that there was an 
‘* adequate hearing and opportunity to be heard: whereas 
‘neither the hearing and opportunity awarded by the 
‘** statute, nor that had, amounted to due process of law, 
‘* or was appropriate to the case, or just. to the parties to 
‘* be affected, or was pursued in the ordinary mode pre- 
‘‘ scribed by law, or was adopted to the end to be attained, 
‘* or gave to the plaintiffs in errror an opportunity of be- 
‘ing heard respecting the justice of the confirmation. 


¥ 


‘* VII.—That said Supreme Court of California erred in 
‘* deciding that the confirmation by the County Court was 
‘“‘ valid, binding and conclusive, notwithstanding it ap- 
“ nears on the face of the report so confirmed that the 
‘‘ burdens imposed were far in excess of the benefits, as 
** determined by the commissioners and the County Court. 


**VIII.—That said Supreme Court of California erred in 
‘* not deciding that the said statute, entitled ‘ An Act to 
‘* *authorize the widening of Dupont street, in the City 
‘**and County of San Francisco’ was unconstitutional 
‘* and void by reason of its repugnancy tv the Fourteenth 
‘* Amendment to the Constitution of the United States, 
‘‘and as taking and incumbering the property of the 
** plaintiff in error withour due process of law, and deny- 
‘* ing to them the equal protection of the laws. 


‘* [X.—That said Supreme Court of California erred in 
‘‘ not deciding that the assessment in question was not a 
‘* tax, but was an arbitrary imposition, made without due 
‘‘ process of law, and constituting a taking of property 
‘* without compensation; and not fovied with any pretense 
‘‘ of uniformity, apportionment or equality, and that said 
‘* statute was an attempt to impose a tax or assessment, 
** without representation, to and upon a few persons 
‘‘ arbitrarily selected, and without compelling i these 
‘* benefited to contribute. 
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** X.—That said Supreme Court of California erred in 
‘“‘ not deciding that the action of the County Court was 
‘* invalid, and the confirmation a nullity, as repugnant to 
“‘ the Fourteenth Amendment to the Constitution of the 
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‘* United States upon the facts as shown in finding No. 
‘* 32 of the Superior Court. 

‘*XI.—That the Supreme Court of California erred in 
‘** upholding the validity of said statute, entitled ‘ An Act 
‘‘ *to authorize the widening of Dupont street, in the City 
‘* *and County of San Francisco,’ and in not deciding that 
‘‘ the same was repugnant to the Fourteenth Amendment 
‘* to the Constitution of the United States. 


‘* XII1.—That the Supreme Court of California erred in 
‘‘ upholding the validity of the authority exercised by said 
‘* commissioners, County Court, and other officials under 
‘* the State of California, and in not deciding that the said 
‘‘ authority, and the exercise thereof, was and is repug- 
‘* nant to the Fourteenth Amendment to the Constitution 
‘‘ of the United States.” 


BRIEF OF ARGUMENT. 


Assuming Dupont street act to be constitutional, 
plaintiffs in error nevertheless deprived of “ due 
process of law, equal protection of the laws, &c.”’ 


1. FACTS ABOVE STATED TAKEN TOGETHER INDUBITABLY 
SHOW DEPRIVATION OF ‘‘DUE PROCESS” AND ‘* EQUAL PRO- 
TECTION OF LAW” RESPECTING ASSESSMENT, &C. CON- 
FIRMATION, THEREFORE, IS NOT CONCLUSIVE OR BINDING, 
ESPECIALLY IN VIEW OF LIMITED STATUTORY AUTHORITY, 
WHICH MUST BE STRICTLY CONSTRUED AND FOLLOWED. 


(a.) Facts as a whole show no “‘ due process,” or ** equal 
protection” of law, 

The foregoing statement of facts in itself constitutes a 
powerful argument in favor of the reversal of the judg- 
ment of the Supreme Court of California in this case. It 
shows beyond doubt that, even assuming the act here in 
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question to be constitutional, there was, nevertheless, in 
the proceedings under it, an utter absence of every ele- 
ment necessary to constitute ‘‘due process of law” to the 
plaintiffs in error and others, with respect to the making 
of this improvement, and the making, modification and 
confirmation of the assessment, as well as a denia! to them 
of the “‘ equal protection of the laws” and of ‘‘ just com- 
pensation ” for property, taken and charged, and that the 
decision of the State Supreme Court of the contrary was 
and is clearly erroneous. It shows that even if ‘‘due 
process ” was provided for in the act, it was not in fact 
accorded. It shows, on the contrary, that ‘‘ secrecy, 
silence and celerity” were from the beginning to the 
close of the proceedings the watchwords of the promoters 
of this gigantic scheme of plunder. 

The assessment was made clandestinely under a solemn 
injunction of secrecy by unsworn experts appointed with- 
out authority of law, and was adopted by the commission- 
ers without investigation. Two of the experts who made 
it and one of the commissioners who adopted it were per- 
sonally interested in property affected thereby, and indeed 
speculated in such property while the proceedings were 
pending, and thus not only were ‘‘ judges in their own 
cause,” but gambled upon their judgment before it was ren- 
dered. In making the assessment a grossly false, unequal 
and unjust rule for appraising damages and benefits was 
adopted, which made the burden upon the plaintiffs in 
error and others, vastly disproportional and two or three 
times as heavy as it was upon others, and this rule was 
approved and adhered to by the commissioners willfully 
and with full knowledge of its inequality and injustice. 
Nearly $200,000 in extravagant expenses unlawfully in- 
curred and in *‘ estimated expenses,” which never were in- 
curred, and most of which the commissioners knew never 
would be incurred, were deliberately added by them to the 
enormously overestimated cost of the improvement, in 
order to absorb the injustly ex-aggregated ‘* benefits” re- 
ported by the experts. | 

When the monstrous job had been thus completed the 
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commissioners, knowing that, if it were brought to a hear- 
ing, no honest judge would permit it to be carried 
through, that the contrivers of it would go out of Court 
covered with infamy “as with a garment,” took all possi- 
ble pains to prevent such a hearing. They therefore, 
although the statute made it their duty to answer, and 
by it they alone were authorized to answer, filed no 
answers to the petitions of objectors to the assessment, 
and, by collusion and fraudulent arrangements with the 
objectors, consented to all modifications asked for merely 
to silence opposition and to prevent a hearing, and pro- 
cured orders of Court allowing such modifications without 
any hearing, investigations, proofs, argument, explana- 
tion or judicial consideration, and without any knowledge 
by the Court of the facts or merits. In one instance the 
modification was made by private, unauthorized arbitra- 
tors, selected by the commissioners and the objector with- 
out the knowledge of the Court. The commissioners also 
knowingly consented to the application to property of ob- 
jectors of an entirely different rule of appraising and 
assessing damages and ‘‘ benefits’ from that applied to the 
property of the plaintiffs in error and others, to the great 
injurv of the latter. The orders of modification were 
made, too, after all interested except the objectors had 
been thrown off their guard by a discontinuance of and 
apparent abandonment uf the proceedings. 

These grossly unjust modifications having been thus 
secretly made through the Court, the assessment was 
stealthily smuggled into Court during an adjournment of 
the proceedings and confirmed on the same day by the 
fraudulent procurement of the commissioners without 
any hearing, consideration or knowledge of the facts by 
the Court, and in order to avoid such hearing, &c., and to 
prevent threatened opposition. 

All this was done, too, without notice to the plaintiffs in 
error and others interested, in their absence, without ac- 
cording to them even an hour, much less a ** day in Court,” 
and without their knowledge or consent. By the different 
collusive modifications of the report the estimated aggre- 
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gate cost of the improvement was made to exceed the ag- 
gregate estimated benefits to the assessed property by 
nearly $120,000 as appears on the face of the judgment of 
confirmation. But not content with this, the commis- 
sioners, after confirmation, deliberately added nearly 
$100,000 more, so as to bring the aggregate burden upon 
those assessed up to a million dollars, and interest thereon 
for twenty years. 

This monstrous, iniquitous and unlawful burden of debt 
was, in fact, stealthily whispered into being, beyond the 
hearing of the hapless and helpless victims selected to bear 
it; and like the infamous secret of Midas the more it was 
whispered the more shameful it grew. It increased both 
in’ size and atrocity at every breath. There was in this 
proceeding every defect, every variety of illegality and 
wrong that ever tainted a judgment. There were absence 
of notice, denial of opportunity for a hearing, excess 
and usurpation of jurisdiction, bold violation of law, open 
and secret fraud and collusion to deceive and mislead an 
honest court. And interwoven through all, and towering 
above all, there was the deliberate, wicked and hideous 
oppressiveness of the whole proceeding. From first to last 
it was foul and flagrant fraud and sham. ‘The entire 
scheme, as carried out, was more like a levy of loot upon 
a district given up to sack and pillage, than like a lawful 
and honest assessment. 


1. ASSUMING THE SUFFICIENCY OF NOTICE, THERE WAS 
NO REAL HEARING OR OPPORTUNITY THEREFOR, AND NO 
REAL DECISION EITHER BY THE COMMISSIONERS OR BY THE 
CONFIRMING COURT, WHICH OF ITSELF CONSTITUTES DE- 
NIAL OF “‘ DUE PROCESS.”’ 


Assuming, for the sake of the argument, the constitution- 
ality of the Dupont Street Act and the sufficiency of the 
notice provided for and given to those assessing thereun- 
der, it is clear from the facts set forth in the statement 
that there was still no ‘‘due process” of law, because 
there was no real decision or judgment either by the com- 
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missioners or by the confirming Court. There is no pre- 
tense that there was any hearing before the commis- 
sioners. ‘The commissioners simply delegated their duties 
to the experts appointed by them. But there was no hear- 
ing before the experts. The commissioners made such a 
hearing absolutely impossible by the injunction of secrecy 
imposed upon the experts. Neither did the commissioners 
make any real decision; they simply adopted the conclu- 
sions of the experts, without investigation. 

Neither was there any hearing or semblance thereof 
before the County Court either with respect to the modifi- 
cation of the assessment or its final confirmation as modi- 
fied. ‘The orders of modification were made pursuant to 
collusive agreements between the Commissioners and cer- 
tain objectors. The Court made them without any hearing 
whatever, and simply recorded as its orders the collusive 
agreements of the commissioners and objectors. The 
Court was never informed of the real facts respecting those 
modifications or of the real motives which induced the 
commissioners to consent to them. The mind of the 
Court never acted upon them. 

There was no opportunity for a hearing before the 
County Court for the reason that the commissioners never 
filed any answer to any of the objections presented by the 
objectors to the report. The 8th section of the statute 
provided that thé petitions of the taxpayers, feeling them- 
selves aggrieved by the report, should be answered by 
the commissioners. There was no provision for any 
answer by any one else. The only hearing provided for 
was a hearing upon such petition and answer. The com- 
missioners, however, never filed any answer to any of the 
petitions. It was stated in the opinion of the State 
Supreme Court, that the provision of the statute for an- 
swers to the petitions by the board was entirely imma- 
terial, and that the only object of it was to prevent the 
matter from going by default, that this provision did not 
prevent any person interested from being heard. 

Asa matter of fact, we have seen that no answer was 
filed to any of the petitions, and each of them was per- 
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mitted to go by default. Thus there was no possible op- 
portunity for any one interested to be heard, and, indeed, 
no one was heard. How could there be any hearing upon 
such a petition in the absence of any answer by the board, 
even assuming the provision for such an answer to be im- 
material, since, as the State Supreme Court decides, the 
failure to file any answer operated as a default. The omis- 
sion to answer Was an admission of the averments of the 
petition. How could any one else contest those averments 
when the only party authorized by the statute to answer 
them admitted them to be true? But aside from the omis- 
sion to answer the petition of ‘‘aggrieved” property 
owners, the frauds of the board and others, and the un- 
authorized discontinuances, &c., in the proceedings effec- 
tually precluded any hearing thereon. And a hearing 
upon the petition for confirmation was also prevented, not 
only by giving judgment thereon during an adjournment 
of the proceedings, but also by giving such judgment im- 
mediately upon the filing of the petition. 

It thus appears that from the first step to the last in 
these proceedings there was never any hearing or oppor- 
tunity therefor. ‘There was never any testimony taken, 
and, indeed, there was never any issue framed upon which 
testimony could be taken. There was never any argu- 
ment, explanation or discussion; and there was no real 
decision either by the commissioners or by the Court. The 
commissioners adopted the conclusions of the experts 
without investigation, and the County Court adopted these 

second-hand conclusions of the commissioners equally with- 
out consideration, without deliberation and without in- 
vestigation into their merits. 

This absence of any real hearing or deliberation or de- 
cision in this matter was itself a denial of due process, 
even assuming that all persuns interested had sufficient 
notice of the proceedings. Judicial hearing, judicial de- 
liberation or consideration and a judicial decision are as 
essential as notice to constitute process of law. Of what 
avail is notice of a proceeding to a party affected thereby, 
or even his actual attendance, if he is not heard—judicially 
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heard—when he makes his defense? Of what avail even 
is a hearing if, though heard, he is not heeded; if no ju- 
dicial consideration is bestowed upon his cause or defense, 
and if there is no real, honest judgment of the Court upon 
it? Imagine the case of a party with due notice of a 
judicial proceeding affecting his property, and duly at- 
tending and submitting his defense. Suppose him to 
be heard with patience to the end, and then suppose that 
the tribunal ignores his defense entirely, and decides 
the case without any consideration, by mere guess- 
work, by a resort to the dice-box, by drawing lots or 
the like. Would it be pretended that such a party had 
‘* due process of law,” even though the decision had the 
form of a perfect legal judgment? Unquestionably not. 
There must be a real decision or judgment in a real suit to 
entitle it to the presumption of absolute uncontrollable 
verity and immunity from collateral impeachment in an- 
other suit in the same or another court. 

A judgment procured by fraud or collusion is not of that 
character (Earl of Bandon vs. Becher, 3 Cl. & F., 509; see 
also Jenkins vs. Robertson, L. R., Ist Scotch App., 117). 

But our point is here, not that a judgment procured by 
fraud is collaterally impeachable, but that itis not a real 
judgment and that a real judgment is one of due process 
of law. A fraudulent judgment is not a real judgment 
for the reason that by the fraud the mind of the Court is 
prevented from acting upon the case. The fraud is inter- 
posed between the mind of the Court and the case; the 
Court decides not the case which is before it, but the case 
which is made to appear to be before it by the fraudulent 
contrivance of the parties. 

A real and honest judgment is as essential as notice or 
the opportunity to be heard, to constitute the due process 
of law solemnly guaranteed to the humblest citizen 
of the republic by the fundamental law, before his life, 
liberty or property can be taken or injuriously affected. 
There must be a fair judgment founded on a_ judicial 
consideration of the merits of the case. Consideration is 
the vital essence of a legal judgment. ‘‘ It is considered 
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by the Court ” jc the familiar and 4Ppropriate language 
Of the judgment. Without Judicial] “ONsideration of 
the facts 4nd law of & Case, at least in seeming, there can 
be no real, honest Judgment, and Without such 4 judgment 
there can be no ‘due Process of law,” Whether the failure 
to render Such a Judgment be due to deliberate intention, 
or mistake, or misapprehension or hegligence, or toa 
mere Caprice, Whim, or « 5Uess ” of the Court. 
hus jn Johnson vs. Milwaukee 40 Wis,, 826, an 
arbitrary ASSessment of the cost Of an im Provement upon 
benefited Property, founded Upon ‘a Mere guess at 
the cost » and ‘6 o¢ the benefits » 4nd not at all 
Upon an actual] “Onsideration Or estimate of actual] 
benefits and upon the actual] Cost, was held to 
Such a fraud as to Warrant an Injunction 
° have Permitted the enforcement of such a 
mere Mockery of 4n honest assessmen} Would have been 
undoubtedly to Sanction a taking of the Property Assessed 
Pro tanto Without due Process of law, See to the same 
POint ac the foregoing Case: Merrj]] vs. Humphrey. 24 
ich., 5; N. J R. R. us Suydam, IFN. J. L., 95. 
ings, that a decision founded upon a ‘ Zuess ” jc not a 
ju SMent. Tp that case Mr. Justice Ford very Pertinently 
remarks: «« Whoever heard of a Suessing tribunal} estab. 


n Spring Valley Water Works vs. Schottler, 110 U. S., 
354, it Was held, that the Supervigore Of San Fran. 
Cisco, in fixing the rates for Water f Urnished to Said city 


‘in Morals and in law ty €Xercise a), honest Judymens as 
“to all matlers Submitted Sor thei, Oficial determing. 
. € Same action it Was held that the Parties 
furnishing such water are Cntitled to « due Process of Ja i 
With Tespect to the fixing of rates, and it Was in Substance 
4nd effect declared that the honest judgment Which the 


Similar doctrine is laid down in the recent Case of 
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Spring Valley Water Works vs. San Francisco, 82 Cal., 
286, 305. 

That was a fixing of water rates by the supervisors of 
San Francisco under the same section of the constitution. 
There, also, it was held, that in order to perform their con- 
stitutional duty the supervisors must exercise an honest 


judgment upon the question of the reasonableness and 


sufficiency of the rates, and that if they failed to do so, their 
decision could be set aside in a collateral suit in equity. 
Mr. Justice Works in delivering the opinion of the 
Court, said: ‘* The whole gist of the complaint is, that the 
‘* Board of Supervisors have not exercised their judgment 
‘* or discretion in the matter; that they have arbitrarily, 
‘‘ without investigation, and without any exercise of judg- 
** ment or discretion, fived these rates without any refer- 
“ence to what they should be, without reference 
either to the expense to the plaintiff necessary 
“to furnish the water, or to what is a fair 
‘‘and reasonable compensation therefor; that the rates 
‘‘are so fixed as to render it impossible to furnish 
‘the water without loss, and so low as to amount 
‘‘ to a practical confiscation of the plaintiff's property. Jf 
‘* this be true, and the demurrer admits it, a party whose 
‘* property ts thus jeopardized should not be without a rem- 
‘‘edy. If the action of the board of supervisors was 
‘‘taken as the complaint alleges, they have not in any 
‘“sense complied with the requirements of the con- 
‘‘ stitution, and their pretended action was a palpable 
‘* fraud which might result injuriously either to the plain- 
‘tiff or the city and its inhabitants, and would 
“almost certainly work injustice to one or the other. 
‘‘The constitution does not contemplate any such mode 
** of fixing rates. Jtis not a matter of guess-work or an 
“arbitrary fixing of rates without reference to the 
“rights of the water company or the public. When 
‘** the constitution provides for the fixing of rates or com. 
‘‘ pensation, if means REASONABLE rates and JUST compen - 
‘‘ sation. To fix such rates and compensation is the duty 
‘* and within the jurisdiction of the board. To fix rates 
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‘not reasonable or compensation not just is a plain viola- 
** tion of its duty.” 

The same principle applies here. The Dupont Street 
Commissioners in assessing the damages and benefits to 
accrue from the improvements authorized ky the Dupont 
Street Act, and the County Court in revising their assess- 
ment, were both bound to exercise an honest judgment. 
It was not ‘‘a matter of guesswork or an arbitrary fix- 
ing ” of damages and benefits. 

The case of Windsor vs. McVeigh, 93 U. 5., 278, 282, 
283, is a valuable anthority to the effect that a real hear- 
ing, real consideration, and an honest judgment are as 
essential as notice to constitute due process of law. In that 
case, the defendant in the action having been duly notified 
and having attended and answered, his answer was 
stricken out by the Court because he was a rebel, and 
judgment thereafter rendered against him. Ina collateral 
action to recover property sold under this judgment the 
judgment was held void, because due process of law had 
not been accorded said defendant. 

Mr. Justice Fie.p, delivering the opinion, said: ‘It is 
difficult to speak of a decree thus rendered with modera- 
tion; it was in fact a mere arbitrary edict clothed in 
the form of a judicial sentence. * * * 


‘* The doctrine invoked by counsel, that, where a court 
‘“‘has once acquired jurisdiction, it has a right to decide 
‘every question which arises in the cause, and its judg- 
‘*ment, however erroneous, cannot be collaterally as- 
‘* sailed, is undoubtedly correct as a general proposition, 
‘** but, like all general propositions, is subject to many 
‘* qualifications in its application. * * * 

**Though the Court may possess jurisdiction of a cause, 
‘* of the subject matter, and of the parties, it is still lim- 
‘* ited in its modes of procedure, and in the extent and 
‘“‘ character of its judgments. Jt must act judicially in all 
ee, 8: oe 

‘* The doctrine stated by counsel is only correct when the 
‘* Court proceeds, after acquiring jurisdiction of the cause, 
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according to the established modes governing the class to 
‘‘ which the case belongs, and does not transcend, in the 
‘‘ extent or character of its judgment, the law which is 
*‘ applicable to it. The statement of the doctrine by Mr. 
‘* Justice Swayne, in the case of Cornett v. Williams, re- 
ported in the 20th of Wallace, is more accurate. ‘The 
‘* * jurisdiction,’ says the Justice, ‘ having attached in the 
‘* “case, everything done within the power of that juris. 
‘* “diction, when collaterally questioned, is held conclusive 
‘* “of the rights of the parties, unless impeached for fraud.’ 
** 20 Wall., 250.” 


The doctrine of this case was expressly approved in 
United States vs. Walker, 109 U. S., 267. 

In Rex vs. Commissioners, 7 East, 71, a decree of sewer 
commissioners, analogous to the confirmed assessment 
here, was held collaterally impeachable by showing that 
the legal jury had been dismissed and vicious jurors sub- 
stituted: that the commissioners, instead of taking legal 
evidence and basing the hearing thereon, inquired around 
the country for their facts, &c. In that case Lord ELLEn- 
sorouGH said: ‘‘ Anything more alien from judicial pro- 
‘* ceedings than these I never saw,” &c., and he quashed 
the proceeding on certiorart. : 

So in Regina vs. Warton, 2 B. & Sm., 719, held that a 
decree of sewer commissioners was impeachable collater- 
ally on certiorari for want of a hearing on a traverse of 
the original presentment after notice. And in Com. Dig. 
‘* Sewers,” H. 2, it is laid down generally that such a de- 
cree, if not according to law and justice, is void. 

The doctrine of all the cases above cited unquestionably 
applies here. ‘There was here as complete an abnegation 
of judicial functions, and denial of ‘‘due process,” as in 
any of the cases cited. No answer was stricken out, but it 
was not necessary. The commissioners, who alone were ex- 
pressly authorized to answer any petition for modification 
purposely declined to do so in order to prevent a hearing, 
and by collusively consenting to the modifications. asked, 
as well as by discontinuances, &c., deprived other parties 
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interested of all opportunity to file answers, even if the 
statute could be construed to permit such answers. Al- 
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though there was no substitution of *‘ vicious jurors,”’ 

there was a substitution of unauthorized and interested 

experts. The County Court did not ‘‘ guess at” its 

judgment * or inquire around the country ‘for its 

; facts,” but it did far worse. It blindly adopted the 

3 orders and judgment collusively prepared for it, in 

ti utter ignorance of the merits, without investigation, 

at without even a ‘‘ guess” at the truth or right of the case, 

{i and without regard to the facts. Its judgment did not rise 

i" to the dignity of an honest ‘‘ guess.” Such a mockery of a 
29 judicial proceeding, such a mimicry of the forms of law, | 
; ; without its life or substance, cannot constitute ‘‘ due pro- | 
‘Z cess of law.” 
ia 
2. ENTRY OF COLLUSIVE AND CORRUPTLY MADE ARRANGE- 
MENTS OF COMMISSIONERS AND OBJECTORS AS ORDERS OF 


COURT CONSTITUTE DENIAL OF DUE PROCESS. 


Aside from the fact that there was no hearing, &c., 
upon the various orders of the County Court for the modi- 
fication and confirmation of the assessment, if appears 
that, in making those orders, the Court was merely rati- 
fying certain fraudulent and collusive arrangements of 
the commissioners and various objectors, and adopting 
thesame as its orders and judgment, without any considera- 
tion or knowledge of the facts or merits of the case. As was 
expressly found by the Superior Court, the commissioners 
consented to the modifications asked for by the objectors 
‘“‘ for the sole purpose of inducing the objectors ” to with- | 
draw their objections and to prevent an examination of r 
said report on its merits, without any disclosure to the | 
Court of the circumstances under which the alterations 
were consented to, or of the motives that influenced the «i 
commissioners in consenting to the same (Record, pages 
132, 133). 

Orders so made by the Court as the amanuensis of some ' 

* of the parties concerned in the proceeding, being merely 
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the collusive and corrupt arrangements, of the Commis- 
sioners and objectors, entered in the record, are entitled to 
none of the presumptions attaching to real judgments. 
They are not real, honest judgments. 

It is well settled that a mere agreement of some of the 
parties to a cause, or their counsel, entered as the judg- 
ment of acourt, does not constitute such a real judg- 
ment as is essential to ‘‘due process of law,” but is a 
nullity (Kelly vs. Milan, 21 Fed. Rep., 868; Gaines vs. 
Relf, 12 How. (U. 8.), 472, 537; Gay vs. Parpart, 106 U. 
S., 679; Ensminger vs. Powers, 108 Jd., 292, 301, 302). 

In Kelly vs. Milan (supra), a mere agreement of certain 
parties to a suit thus entered as a judgment without other 
judicial action of the Court, was treated as a nullity in a 
collateral proceeding. The Court in that case said, citing 
Gaines vs. Relf, 12 How. (U. S.), 47%, 5387: ‘*That 
**a collusive suit cannot be res adjudicata, because 
‘‘there is not a real controversy really litigated.” The 
case of Gaines vs. Relf, was also a ease of an agreement 
between certain parties to a suit entered as a decree, 
although that did not appear upon the face of the decree. 
The case of Gay vs. Parpart, 106 U.S., 679, was of the 
same kind, and it was there held that the pretended decree 
could not be allowed to stand in the way of doing justice 
between the parties. In Ensminger vs. Powers, 108 U.5., 
292, the attorney for the defendant was allowed by the 
Court to determme whether or not the case fell within a 
prior decision, and refused to determine that question itself, 
and permitted the defendants’ counsel to prepare and enter 
such a decree as he chose withou’ the consent of the 
plaintiff’s counsel. On a. bill of review this decree was 
held a nulity. In the opinion, the Court cited McVeigh 
vs. United States, 11 Wall, 259, as holding that the defend- 
ant was denied a hearing, and that ‘‘ the first principles of 
** the due administration of justice were violated,” and then 
went on to say: ‘‘ Equally in the present case, the plain- 
‘* tiffs in the suit were denied a hearing, and their answer 
‘‘might as well have been stricken out. In addition 
“to this, there was no judicial action by the 
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‘Court, and the defendant was allowed virtually to 
‘* decide the cause in his own favor. For these reasons it 
‘* must be held, that the decree in question cannot, in this 
‘* suit, be regarded as a decree adjudicating any rights be- 
‘tween the parties to the former suit, and that it forms 
** no obstacle to the consideration of the issues raised in the 
‘* present suit.” Elsewhere in the opinion, the Court said 
that in the former suit ‘‘the functions of the Judge were 
‘* abnegated.” 

The doctrine of these cases applies here. The orders of 
modification were, as we have seen, mere collusive arrange- 
ments between the commissioners and individual objectors. 
The Court entered the orders blindly, without any hearing 
or knowledge or consideration of the facts. 

By the fraudulent and collusive consent of the commis- 
sioners each of the objectors was allowed to enter such a judgq- 
ment in his own cause as he chose. Other taxpayers assessed 
to pay for this improvement, who were injured by such 
modifications, were denied any opportunity to be heard 
against them. There was here, therefore, as complete an 
abnegation of the functions of the Judge as in any of the 
cases above cited. The same is true with respect to the 
final decree of confirmation. That decree was really pre- 
pared and entered by the commissioners without any 
consideration by the Court. The commissioners thus, in 
effect, decided the case themselves. 

This case calls more strongly for the application of the 
doctrine of the decisions above cited because of the fraudu- 
lent intent of the commissioners. The finding of the Supe- 
rior Court heretofore quoted shows that the commissioners 
consented to the several modifications of the report for 
fraudulent and corrupt purposes. The object they had 
in view was simply to silence the objectors by granting 
their demands and thus preventing opposition to the con- 
firmation of the report. It was just as clear a case of 
bribery as if the commissioners had paid the objectors in 
money to induce them to withdraw their objection. 

The only difference between this case and the cAse of 
ordinary vulgar bribery is, that here the bribe was paid out 
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of the pockets of the taxpayers, while in ordinary cases 
the briber generally pays the bribe himself. 


3. ADOPTION OF FALSE, UNEQUAL AND UNJust RULES 
OF ESTIMATE AND APPRAISEMENT OF DAMAGES AND 
BENEFITS, ALSO A DENIAL OF Dug PROCEss. 


lt appears from the findings of the Superior Court, and 
indeed is not disputed, that the experts, who really made 
the assessment here in question, adopted a false rule in 
estimating damages and benefits, a rule which was not 
uniform or equal or just to those assessed, and which was 
particularly unjust to the plaintiffs in error and others 
assessed for the improvement who owned property on the 


east side of Dupont Street. By this false, unequal and 


unjust rule the experts allowed as damages for the prop- 
erty on the west side of the street, taken for the improve- 
ments, about two hundred per cent. more than its real 
value, and omitted from the benefits justly assessable 
against all of the owners on that side of the street about 
two-thirds of the actual benefits (Record, pp. 128 and 
129). 

The commissioners, in adopting the reports of the ex- 
perts as their own report, of course, approved and adopt- 
ed this unjust rule. If they looked into the matter at all, 
they must have known the inequality and injustice of the 
rule adopted; but whether they did or not they were cer- 
tainly informed of it before their report was presented for 
final confirmation. It was fully explained to them by one 
of the arbitrators selected to fix the amount of BLYTHE’s 
assessment. His testimony proves the injustice of that 
rule beyond doubt or cavil (Record, pp. 197 to 202). 

Thecommissioners nevertheless deliberately and willful- 
ly adhered to this rule as against all except those who had 
the good fortune to obtain knowledge of the facts in time to 
present their objections to the County Court. It isad- 
mitted by the learned Judge who delivered the opinion of 
the majority of the State Supreme Court that this false, 
unequal and unjust rule of assessing damages and benefits 


40 


was thus adopted.and adhered to. He says: ‘It is 
‘averred that the commissioners willfully and inten- 
‘* tionally determined the value of lots taken to be more 
‘‘than three times as much as they in fact were, and 
‘‘omitted from the estimate of benefits to the same lots 
‘“‘ about two-thirds of the actual benefit. This overesti- 
‘mate of damages and underestimate of benefits, so far 
‘‘as I can judge from the statement of the case in the re- 
‘** cord, seems to be fully sustained ” (Record, pp. 354, 355). 

The injustice of -this rule as originally adopted was 
aggravated by applying a different rule in the case of 
certain property owners on the east side of the street 
who filed objections to the original assessment (Record, 
p. 133). 

In the case of BLYTHE, especially, the commisssioners 
deliberately and knowingly consented to the application 
of a different rule to his property from that applied to the 
property of the plaintiffs in error. They protested, at the 
same time, that the rule thus applied to BLYTHE’s property / 
was entirely incorrect, and that it was not in accord- 
ance with their theory of the statute (Record, pp. 145 
and 146). 

For the purpose of arriving at the amount of BLY THr’s 
assessment, the commissioners consented that the arbitra- 
tors should compute anew the value of all the property 
taken, just as if nothing had been previously done, the 
value being estimated according to the rule which 
should have been applied to all. By this rule the 
inflation was squeezed out of the extravagant and 
enormous valuation fixed upon the property taken, and 
BLYTHE was assessed merely for his proportion of the re- 
duced valuation, as were also the other objectors, while 
non-objectors were assessed for their proportion of the in- 
flated valuation. By this means the burden of the assess- 
ment upon non-objectors was increased, as we have seen, 
more than $100,000 (Record, page 133). 

We submit that, even if there had been full notice and 
an opportunity to be heard with respect to the entire as- 
sessment, as to all the parties affected by it, this adoption 
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of a false, unequal and unjust rule of estimating damages 
and benefits, to the advantage of some of those assessed and 
to the gross injury of others, and the subsequent corrupt 
adoption of a different rule as to certain objectors to induce 
them to withdraw their objections, would have deprived such 
hearing of all value, and would have constituted a denial 
of ‘‘due process of law.” Much more is it so here where, 
as we contend, there was no notice and no hearing. 

It is well settled that where an assessment of this kind is 
made under a false, unequal and unfair rule of estimating 
damages and benefits, so as to bear more hardly upon 
some than upon others, or where it is otherwise made 
arbitrarily, or without or contrary to evidence, upon 
clearly. erroneous principles, it is void and collaterally im- 
peachable, and its enforcement may be enjoined even 
though it has been confirmed as being made without or in 
excess of jurisdiction and without ‘* due process of law.” * 

The learned Judge Cooley says that where such an 
assessment is ‘‘ purposely made too high * * * through 
‘“the adoption of a rule which is designed to operate 
‘‘ unequally upon a class and to violate the constitutional 
‘* rule of uniformity, the case is a plain one for the equitable 
‘‘ remedy by injunction” (Cooley Tax., 2d Ed., 785, 218, 
248). 

In Balfour vs. Portland, 28 Fed. Rep., 739, speaking of 
such an assessment, the Court said: ‘* The assessment and 
‘‘ levy in question is a quasi judicial proceeding; and, the 
‘‘ subject matter being within the jurisdiction * * * 


ee -_ 


* Cooley Tax., 2d Ed., 218, 248,785; People vs. Lynch, 51C al,, 15; Preston vs. 
Hill, 38 Cal., 686; Jacobus vs. Oakland, 42 Cal., 22; Foote vs. Milwaukee, 18 
Wis,., 274; Johnson vs. Milwaukee, 40 /d., 315; Marsh vs. Clark Co,, 42 Jd, 502, 
510; Watkins vs. Zweitusch, 47 7.,513; Tainter ws. Lucas, 29 /d., 375; Schettler 
vs. Ft. Howard, 43 Jd, 48; Goff vs. Outagamie Co., /d., 55; Salscheider vs. Ft. 
Howard, 45 Jd., 519; State vs. District Court, 29 Minn., 65; Mayall vs. St. Paul, 
30 Jd., 294; State vs. Jersey City, 40 N. J. L., 485; Hassan vs. Rochester, 67 
N. Y., 528; Same case, 65 /d., 516; Kennedy vs. Troy, 14 Hun, 308; Longley vs. 
Hudson, 4 Thomp. & C., 353; People vs. Yonkers, 39 Barb., 271; Chicago, 
de, R. R. vs. Cole, 75 Ill, 592; Porter vs, Rockford, &e., R. R. Co., 76 Jd, 561; 
St. Louis vs. Meier, 77 Mo., 13; Christian vs. O'Neal, 46 Miss., 672; Balfour ve. 
Portland, 28 Fed. Rep., 739; Cummings vs. National Bank, 101 U.S., 157; 
Keigwin vs, Drainage Commrs., 115 Ill, 347; Elwood us. Rochester, 43 Hun, 102. 
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‘€ so long as no rule or principle is violated, can not be 
‘* questioned collaterally. * * * But an overvaluation 
“of property which is the result of improper motives 
* * * or the adoption of a rule of valuation designed 
‘* to operate unequally on a class in violation of the con- 
‘* stitutional requirement of uniformity, may be corrected 
‘in equity by an injunction.” 

In the case now under consideration the false, unequal. 
and unjust rule was purposely and willfully adopted, or at 
least adhered to, by the commissioners, as the State 
Supreme Court admit in their opinion. Hence the rule 
of these authorities unquestionably applies to the case. 

The omission in this case of so large a proportion of the 
actual benefits was tantamount to omitting to assess a por- 
tion of the property included in the assessment district. 
There is abundant authority for the position that the in- 
tentional omission of property from such an assessment 
which is legally subject thereto, either by the adoption of 
wrong rules or principles of estimate and appraisement or 
otherwise, resulting in an increase of the burden upon 
some of those assessed, while relieving others of their just 
proportion of such burden, renders the entire assessment 
void notwithstanding its confirmation.* 

The more especially is this so where, as here, the omis- 
sion was made for the purpose of preventing or suppress- 
ing opposition to the confirmation of the assessment. (St. 
Louis vs. Meier, 77 Mo., 13.) 

If the omission of a single lot legally subject to the as- 
sessment will render void an entire assessment, notwith- 
standing its confirmation, as was held in People vs. Lynch, 
51 Cal., 15, and other cases above cited, how much more 
must it be so here, where fully two-thirds in value 
of half of the property assessed is thus omitted, pro- 
portionally increasing the burden upon owners of the 


* People vs. Lynch, 51 Cal., 15 ; Hassan vs, Rochester, 65 N. Y., 516; Same case, 
67 Id., 528; Re New York, &c., School, 75 /d., 324, 328; Kennedy vs. Troy, 14 
Hun, 308 ; Longley vs. Hudson, 4 Thomp. & C., 353; Greensburgh, &c. Co. vs. 
Sidener, 40 Ind., 424; Weeks vs, Milwaukee, 10 Wis., 242; Hersey vs, Mil- 
waukee Co., 16 Jd., 185, 
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other half of the property, and where afterwards 
there was a still further omission of nearly $100,000 of 
the actual benefits to certain property assessed, made 
directly as bribes to the owners to prevent their opposition 
to the fraudulent scheme? If the glaring injustice 
caused by these omissions is not sufficient to annul the 
entire assessment, the commissioners, or rather the ex- 
perts, might with equal impunity have omitted substan- 
tially all the benefits upon property on the west side, or 
upon all the property, except that of a single owner, im- 
posing merely nominal assessments on the rest and throw- 
ing the entire burden upon a few or on a single property 
owner. 

The adoption of the false and unjust rules of estimating 
the damages and benefits to which we have referred, and 
the intentional omission of so large a portion of the real 
benefits to part of the assessed property are still more fatal, 
in view of the fact that the statute required the assessment 
to be strictly proportionate. In Section 7 it was enacted 
that the Board ‘‘shall set against each lot or subdivision 
‘‘ the sum or amount in which according to the judgment 
‘* of the Board the said lot has been or will be benefited by 
‘* reason of the widening of said street RELATIVE TO THE 
‘* BENEFITS ACCRUING TO OTHER LOTS OF LAND WITHIN 
“SAID DESIGNATED District.” Hence the commissioners 
in approving and adhering to the false, unjust and dispro- 
portionate rule adopted by the experts were deliberately 
disobeying the statute. They were assessing part of the 
property upon one basis, and another part of it upon an 
entirely different basis. They were not assessing the ben- 
efits to property upon the west side of the street ‘‘ rela- 
* tively to the benefits accruing” to property on the east 
side of the street. All relativity in the assessment was 
entirely destroyed by the adoption of this rule, and by the 
other inequalities complained of. 

The commissioners thus divested themselves of all juris- 
diction and power under the statute. It commanded them 
to make the assessment strictly relative or proportional. 
They had no authority or power to make any other kind 
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of an assessment. When they disobeyed the statute and 
went contrary to its explicit and positive command by 
adopting a false, unequal and unjust rule, which destroyed 
the relativity of the assessment they departed beyond the 
boundaries of their jurisdiction. It was as if they were 
undertaking to make an assessment without the authority 
or sanction of any statute whatever. The proceedings 
were entirely illegal and void, except within the strict 
confines of the statute. The assessment being thus void 
ab initio by reason of the false and grossly dispropor- 
tionate rule of appraisement adopted in making it, the 
confirmation of it was also void, whether the fact of 
its invalidity appeared upon the face of the assessment or 
not. As already shown, a void assessment cannot be 
validated by confirmation. On the contrary, confirmation 
merely confirmed its invalidity. If the fact of the adop- 
tion of the false rule mentioned be assumed to appear on 
the face of the assessment, its confirmation was still more 
clearly void. In that case, the confirming court must be 
presumed to have known that it had no jurisdiction or 
power to confirm it. 

The only answer to the foregoing objection made by the 
State Supreme Court is, that as the adoption of the false 
rule appeared on the face of the assessment, the plaintiffs 
in error and others injured by it might have obtained relief 
in the confirming court. As the same answer is made 
to other objections we reply to it here, once for all. As- 
suming that the fact of the adoption of the false rule, &c., 
did appear on the face of the assessment, and assuming 
even that the plaintiffs in error knew it before the con- 
firmation, we maintain that it would not now make the 
assessment valid against them. If the plaintiffs knew the 
fact they must be presumed to have known also that it ren- 
dered the assessment absolutely void for want of jurisdiction 
and due process of law. Even if they could have obtained re- 
lief against it on that ground in the confirming Court they 
were not bound to do so. In the case of any judg- 
ment void for want of jurisdiction the debtor could 
no doubt be relieved against it on motion or by ap- 
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peal, but there is no principle of law or equity which 
requires him to do it. (See Whitley vs. Black, 11 Am. Dec., 
753; Fitzhugh vs. Custer, 51 Jd., 728.) He may safely re- 
main inactive until it is sought to be enforced. Setting it 
aside or reversing it cannot make it any more thoroughly 
void, and affirmance of it cannot validate it. The same is 
true of this assessment. As it was void ab initio, those 
assessed were not called upon to do anything until it was 
attempted to be enforced. 

But there is nothing in the record of this case to indicate 
that the plaintiffs in error ever knew of the adoption of 
the false rule or even heard of the assessment before its 
confirmation. Besides, even if they knew it they were pre- 
cluded from obtaining a hearing against it by the fraud and 
collusion of the commissioners and others, and by having 
the orders of modification and the judgment of confirma- 
tion smuggled through the County Court without answer, 
after discontinuance and during an adjournment. 

And, furthermore, it certainly deés not lie in the mouths 
of the bondholders to claim that they are entitled to en- 
force this assessment because its invalidity, on this or on 
any other ground, appears on the face of it, and might 
have been known to those assessed. If those assessed 
knew it, the bondholders knew it also. If they voluntarily 
invested their money on the faith of an assessment void 
on its face, they did so at their own proper peril, and can 
claim nothing at the hands of those upon whom, in 
invitos, the void assessment was imposed. 


4. CONTINUANCE AND DISCONTINUANCE OF PROCEEDINGS 
AND MAKING ORDER OF CONFIRMATION PENDING ADJOURN- 
MENT AS DENIAL OF ‘*‘ DuE PROCEss.”’ 


It was provided in Sec. 8 of the act that where one 
‘feeling himself aggrieved” by the action of the com- 
missioners, ‘fas shown in their report,” filed his petition 
in the County Court, setting forth his objections and pray- 
ing an order requiring the board to file its report and cer- 
tain documents and data in court, the Court should ‘‘set 
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the same down for a hearing within ten days from the date 
of the filing thereof.” The act nowhere contains any 
provision for a continuance of the hearing upon any such 
petition. And, we submit, that without any such express 
authority, the Court had no power or jurisdiction to con- 
tinue the hearing of any petition, but was bound to hear 
the same upon the day set. 

In this case it appears from the record that in no single 
instance was a petition heard upon the day set for its 
hearing at the time of its filing. Inthe case of every peti- 
tion there were numerous continuances of the hearing 
(Record, pp. 211, ef seq.). 

Except in one or two instances there was a single order 
for continuance of the hearing with respect to all the peti- 
tions. Now, if the Court had not, as we claim that it 
had not, any authority under this statute to continue the 
hearing of any petition, we submit that by the making of 
such orders of continuance it divested itself of its jurisdic- 
tion, and that any order thereafter made with respect to 
the modification or confirmation of the assessment was 
an absolute nullity, being coram non judice. Assuming 
that there could be more than one petition, the Court was 
bound to hear each of them on the day set for such hear- 
ing in the original order, and failure to do so divested its 
jurisdiction. 

There is no lack of authority for the position that in 
cases of this sort there is no power to grant a continuance 
except such as is expressly provided for in the act author- 
izing the proceeding. In Hogan vs. Baker, 2 E. D. Smith, 
22, and Weeks vs. Lyon, 18 Barb., 531, where a statute 
provided that a justice should proceed to hear proofs, &c., 
not exceeding six days after the return of summons, it 
was held that he could not adjourn the hearing beyond 
that time without working a discontinuance and putting 
the cause out of court. So, it has been held in California 
that a court or tribunal exercising a special statutory 
authority in a proceeding not known to the common law 
cannot adjourn or continue such proceeding or grant a 
new trial therein unless the statute expressly authorizes 
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it, and then, only, in the circumstances, and to the extent, 
that it is so authorized (Whitney vs. Delegates, 14 Cal., 
503; Dorsey vs. Barry, 24 Id., 452). 


In the case at bar, as we have seen, the statute required 
the County Court in peremptory terms to set down a peti- 
tion for hearing ‘‘ within ten days from the date of the fil- 
‘‘ing thereof.” Upon the principle applied in Hogan vs. 
Baker and Weeks vs. Lyon (supra), the hearing could not 
be adjourned beyond the ten days without working a dis- 
continuance and putting the cause out of court. 

As a matter of fact, by various discontinuances some of 
the petitions were finally set for hearing and heard a month 
or more after the ‘‘ date of the filing thereof.” 

If we are correct in the foregoing positions, then, cer- 
tainly, all of the orders of modification as well as the final 
decree of confirmation in this case were entirely unauthor- 
ized and void. They were each and all of them made long 
after the time when the statute authorized them to be 
made. 

It is clear, too, that the omission in this statute to provide 
for continuances was by no means accidental. There were 
express provisions for such continuances in the earlier 
statutes, after which this act was undoubtedly modeled, 
which acts are construed in San Francisco vs. Certain Real 
Estate, 42 Cal., 514; Piper’s Appeal, 32 Jd., 530; and other 
California cases, When these provisions were omitted in 
this act it must have been on the ground that it was in- 
tended that there should be no continuances. No other 
reason for such an omission can be imagined. 

But, however this may be, there was in one instance a 
clear actual discontinuance of the proceedings under this 
Act whereby they were put entirely out of court. On 
December Ist, as appears from the statement, the further 
hearing of the matter of this assessment was adjourned 
by order of the County Court to December 8th. On Decem- 
ber 8th no order whatever was made, and there is nothing 
in the record of the County Court to show that the matter 
was taken up on that day (Record, pages 244 and 245). 
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Then on December 15th the matter was again taken up, 
without any adjournment of the proceedings to that day, 
and without any new notice to any of the parties con- 
cerned (/d., page 255). 

Here then, on December 8th, was a clear discontinuance 
of the proceedings and a tacit abandonment of the further 
prosecution of the assessment. The orders for the modifi- 
cation of the report, as well as the final decree confirming 
it, as modified, were all made after December 8th without 
any new notice or warning to the parties. We submit 
that this discontinuance was fatal to all of the subsequent 
proceedings. It was fatal to all claim or pretense of ‘‘ due 
process of law” and to the jurisdiction of the County 
Court to make the several orders of modification as well as 
the final decree of confirmation. It was as fatal as the 
striking out of the defendant’s answer in Windsor vs. 
McVeigh, 93 U.S., 274. It did away with the effect of all 
previous notice, however ample may have been such 
notice, and put an end to all further obligation upon the 
part of those assessed to appear and contest the proceed- 
ings (7 Rob. Pr., 76, note 276). 

Assuming, as the defendants in error claim, and as the 
State Supreme Court held, that the original notice that 
the report was ‘‘ open for inspection” was sufficient to 
warn those assessed of allsubsequent proceedings, it could 
not bridge the chasm occasioned by this discontinuance. 

Even if those assessed had been actually and legally 
notified of the filing of the petitions of each of the object- 
ors and of the several orders setting the same down for 
hearing at a specified time, they could not possibly be held 
to appear at any future time to which the hearing might 
be adjourned without authority, or on which the commis- 
sioners might see fit to take it up after having apparently 
abandoned it. 

Assuming that those assessed had such notice as to 
bind them to appear at their peril on December 8th, to 
which day the hearing was adjourned, it could not pos- 
sibly be maintained that when the matter was not taken 
up on that day they were, nevertheless, bound to remain 
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in attendance until it suited the convenience or caprice of 
the petitioners or commissioners to go on with the pro- 
ceedings, though it might be for a week or a month, or 
even for years. 

But aside from this discontinuance, it appears that on 
December 19th after a certain order for the modification of 
the report had been made, the Court adjourned the further 
hearing to December 22d; but, on December 30th, pending 
this adjournment, the commissioners came into court, 
and, after having consented to some further orders of 
modification, presented the report as modified, and had it 
confirmed immediately, two days before the time to which 
the hearing had been adjourned. And this was done, as 
the Superior Court expressly found, and as the evidence 
shows, for the purpose of avoiding further threatened ob- 
jections to the confirmation of the report (Record, pages 
136, 287). 

It was done, too, without any new notice to the plaintiffs 
in error or any of those assessed, and without any hearing 
or opportunity for a hearing. It was done indeed to pre- 
vent a hearing (/d., page 136). 

It seems to us idle to say that by this outrageous pro- 
ceeding there was no deprivation of ‘‘due process of law,” 
however ample the original notice might have been. It 
cannot be that notice to a party to appear and defend 
against an action on a specified future day, is notice to 
him to be in constant attendance before that day to pre- 
vent a taking of a judgment against him. It can- 
not be that notice to appear on a certain day 
is ‘‘due process of law” to uphold a judgment 
pronounced two days before the day appointed. 
As well might it be claimed that notice after judgment is 
due ‘‘ process of law ” to support it. There is no principle 
laid down in any law book upon which notice of an action, 
especially constructive notice, can have such a retroactive 
effect as to bind a party to attend at his peril before the 
day when the notice expressly requires him to appear so as 
to conclude him by a judgment rendered at any time be- 
fore that day. Still less is there any principle upon which 
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in a special statutory proceeding of this sort a notice to 
appear at a certain day can be held to be due process to 
validate a judgment rendered before that day. 

When the hearing here in question was adjourned to 
December 22d, the parties, assuming them to have been 
brought into court by previous notice, were dismissed from 
attendance and distinctly notified that they need not ap- 
pear further until the day appointed. They were in effect 
turned out of court until that day; and yet, in their ab- 
sence, a judgment was surreptitiously and fraudulently 
obtained against them. To hold that by such a proceed- 
ing they were awarded due process of law with respect to 
the judgment, and that the judgment is, therefore, bind- 
ing upon them, would be contrary not only to the plainest 
legal and constitutional principles, but also to the dictates 
of natural justice and right reason. 

That a proceeding taken against a party to a cause after 
a regular adjournment of the hearing to a future day and 
before the day to which it has been adjourned is void, 
see Donnelly vs. Blackwood, 13 R. L., 180; Casas vs. 
State, 12 Tex. Ap., 61; State vs. Castle, 44 Wis., 671; 
Clark vs. Holmes, 1 Doug. Mich., 391; 'Pompkins vs. 
Clackamas Co., 4 W. C. Rep., 598. 

The order of confirmation which was thus smuggled 
through the County Court was the final order consummat- 
ing and crowning the proceedings and rendering the assess- 
ment forever binding, if it is to be binding at all. If those 
assessed were ever to be heard at all, they were entitled to 
be heard against the final order. Notice and a hearing as 
to every other step in the proceedings were of no worth or 
service without a hearing upon that order; all else was 
merely preliminary to that. But the surreptitious pro- 
curement of this order during an adjournment of the 
proceedings effectually precluded and was-intended to pre- 
clude any hearing against it. 

This was as clear and flagrant a denial of due process as 
the striking out of the defendant’s answer in Windsor vs. 
McVeigh, supra. 

What possible essential Aifference can there be between 
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denying a party a hearing by adjourning the action against 
him to a future day and then surreptitiously taking judg- 
ment against him during the adjournment, and depriving 
him of the benefit of a hearing by striking out his defense 
when made ? 


5. INTEREST OF COMMISSIONERS AND EXPERTS IN THE 
PROPERTY AFFECTED BY THE ASSESSMENT ALSO OPERATED 
AS DENIAL OF ‘*‘ DUE PROCESS.”’’. : 


It is admitted by the pleadings that Bryant, one of the 
commissioners, and president of the board, was the 
owner of one of the lots affected by this assessment, and 
that he was such owner not only before the assessment 
proceedings were commenced, but continued so to be until 
after the assessment was confirmed (Record, pp. 11, 48, 74). 

It also appears that one of the experts who in 
reality made the assessment, purchased a portion of the 
property affected by the report, after the same had been 
made, but before it was submitted to the commissioners, 
for the sum of $75,000 ; that another of the experts acted 
as broker for his fellow expert in this transaction, and 
that Bryant, one of the commissioners, joined with the 
purchaser in a note for $60,000 given for the unpaid por- 
tion of this purchase money (Record, pp. 137, 138). 

Commissioner BRYANT and these two experts were, 
therefore, in the making and adoption of this assessment 
clearly acting as ‘** judges in their own cause.” This of 
itself necessarily operated as a denial of due process of 
law to those assessed, even assuming that they all had 
ample notice and ample opportunity to be heard. 

In every step of the proceedings the opportunity for a 
hearing involved in the guaranty of due process oppor- 
tunity to be heard before a disinterested and impartial 
court. Where a suitor in a cause is accorded a hearing 
before a judge who is himself interested, and is in reality 
a party to the cause, he is more gravely prejudiced than if 
he were denied any hearing whatever before a disinter- 


; 
' 
: 
Vi 
ih) 
afi 
ei) 
i 


oe ees 
Se 
At eg 
oes 
A ; 
é : 
5 : ee 
z 
Z . 
yy es 
» % * 
; “34 : is 
¥ = ' a 
‘ a =e 
re aes _f 
* . : 
a. Pa 
ae v 
‘ ; 
ae ‘ £ 
2 | 
> Ge. “ 
4 fe? 
, te 3 
[ oo 4 
-. . a : 
“a4 { 
i Poa , 
n ae 
¥ b : 
_ ; 
is | : 
# a iZe: 
Ei * 
4 ee 
7 aa 
~~ oa 
™ 1 OT 
- 
z and : 
$ be 
+ cad . t 
: 
: oe 
¥ ‘ P' e. 
>» at 
, a. ‘ 
« : je 
we? By 
B- & } 
a ) 
4 * 
* i. s 
o 
Rig . 
% s 
oo ee 
« - 
4 . 
§ 
; 
a 
S Fi 
= 
. 
& 


og 


ésted and impartial court. Bryant and the interested ex- 
perts were in reality parties in interest. 

It is a maxim as old as civilized jurisprudence that no 
man can lawfully sit as a judge in his own cause. Says 
the learned Judge Coo.Lry on this point: ‘‘ There is also a 
**maxim of law regarding judicial action which may have 
‘fan important bearing on the constitutional validity of 
‘* judgments in some cases. No one ought to be a judge 
**in his own cause; and so inflexible and manifestly just 
**is this rule, that Lord Coke has laid it down that ‘even 
** “an act of Parliament made against natural equity, as to 


‘** make a man a judge in his own case, is void in itself.’ - 


.._ * * * This maxim applies in all cases where 
** judicial functions are to be exercised, and excludes all 
‘* who are interested, however remotely, from taking part 
‘in their exercise. It is not left to the discretion of a 
** judge, or to his sense of decency, to decide whether he 
** shall act or not; all his powers are subject to this abso- 
‘lute limitation. * * * It is matter of some interest 
‘‘to know whether the legislatures of the American states 
**can set aside this maxim of.the common law, and by 
*‘ express enactment permit one to act judicially when in- 
‘terested in the controversy. * * * To empower one 
**party to a controversy to decide it for himself is not 
** within the legislative authority. * * * Nor dowe see how 
“* the objection of interest can be waived by the other party. 
‘If not taken before the decision is rendered, it will 
** avail in an appellate court; and the suit may there be dis- 
** missed on that ground. The judgeactingin such acase 
** is not simply proceeding irregularly, but he is acting with. 
** out jurisdiction. And if one of thejudges * * * its 
‘* disqualified, * * * the judgment will be void, even 
‘though the proper number may have concurred in the 
‘* result, not reckoniny the interested party.” 
Cooley Const. Lim. (4th Ed.), *410-413. 


The doctrine that pecuniary interest of the judge, or one 
of several judges, in the result of the controversy, or in 
the property involved therein, is a fatal jurisdictional de- 
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fect, avoiding the judgment of such judge or judges in 
such controversy, especially where the. tribunal is not 
sitting as a Superior Court, proceeding according to the 
course of the common law, but is exercising a limited 
statutory authority is supported by an unbroken array of 
authority.* 

Mr. Wells says that this rule is applied with more sirict- 
ness to commissioners than to judges of ordinary Courts. 
(Wells Jur., Sec. 419.) 

In State vs. Newark, 1 Dutch., 405, the foregoing doc- 
trine was applied to a case of an assessment for special 
benefits, and it was held that one interested in the assess- 
ment could not participate in the making of it; that such 
an interest was not like that of a general taxpayer, but 
was direct and immediate, such an assessment being sim- 
ply an apportionment and adjustment of the specific bur- 
den among those assessed, in the making of which an 
interest in a part of the property would as matter of com- 
mon knowledge exercise a strong influence; that: the 
maxim that one ought not be judge in his own cause has 
always been regarded in England as elementary and 
fundamental in judicial action; that this rule cannot 
be materially invaded by the Legislature any more 
than it could authorize a judge to decide a cause 
by lot or in favor of the highest bidder; that the 
Legislature is, indeed, utterly impotent to break 
down this great barrier against tyranny and fraud ; 
that the rule is inherent in and a part of the 
nature of judicial action, and that although the Legislature 
may in many things provide for the exercise of judicial 
functions, it cannot in so doing lose sight of the essential 
nature of judicial action, and authorize or sanction a 


* Wells Jur., Sec. 419; Hawes Jur., 35; Freem. Judg., See. 144; People vs. De 
La Guerra, 24 Cal., 73; White's Estate, 37 /d., 192; Oakley vs. Aspinwall, 3 .N. 
Y., 547; Washington Ins, Co. vs. Price, 1 Hopk. Ch., 1; State vs. Newark, 1 
Dutch., 405; State vs. Crane, 36 N. J. L, 398; Hall vs. Thayer, 105 Mass,, 221 ; 
People vs. Gies, 25 Mich., 83; Stockwell vs. White Lake, 22 /d., 341; Hunt vs, 
Chicago, 60 Ill, 183; Regina vs. Cheltenham, &c., 1 Ad. & El. (N. S.), 467; 
Regina vs, Aberdare Co., 14 Id., 854; Regina vs. Justices of Hertfordshire, 6 


Id., 753. 
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judgment through instrumentalities repugnant to innate 
and universally recognized principles of natural justice, 
because the power to render such a judgment would not 
be judicial. Similar principles are laid down in State vs. 
Crane, 36 N. J. L.. 398. 

In People vs. Gies, 25 Mich., 83, the same principles 
were applied in a case of collateral attack upon a judgment 
of a constitutional court rendered in the exercise of a 
limited jurisdiction. A decree of sewer commissioners in 
England, exercising functions similar to those of the com. 
missioners in this case, may be collaterally attacked on 
the ground that one of the commissioners was interested 
in the result (Regina vs. Cheltenham, &c., 1 Ad. & EI. 
[N. S.], 467); and so of decrees of other tribunals exercising 
similar jurisdiction (Regina vs. Justices of Hertfordshire, 
6 Id., 753; Regina vs. Aberdare Co., 14 Id., 854). 

An assessment of this kind participated in by an in- 
terested commissioner is, as respects the jurisdiction, the 
same as an assessment made by unauthorized persons, 
strangers to the statute. Nay, it is far worse. It is 
like the judgment of a bribed judge. There is not 
merely want of jurisdiction, but there is also fraud. The 
very fountain of justice is corrupted. No law can compel 
a party to submit to a pretended judgment rendered by a 
judge interested in the suit. Not even his own tacit 
consent can preclude such a party, as Cooley says, from 
contesting the validity of such a judgment when sought 
to be enforced against him. 

The suggestion of the State Supreme Court that Bryant’s 
interest appeared on the face of the report and might 
have been taken advantage of in the County Court, is 
obviously not well founded. The Act made Bryant a 
commissioner. It made no provision for the substitution 
of any one else in his place, nor did it authorize the 
County Court to set aside the assessment and order a new 
one on that or any other ground. All it could do at most 
was to order modifications, and since, as Cooley says, a 
party cannot waive the objection that a judge pronouncing 
judgment against him is interested in the cause adversely 
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to him, even if Bryant's interest and that of the two ex- 
perts had been actually known to the plaintiffs in error at 
and before the confirmation of the assessment it would 
make the assessment any the less void. If the fact 
appeared on the face of the report it simply made it all the 
more clear that the County Court had no power to confirm 
it, and that the bondholders knew when they purchased 
their bonds that the assesment was void. 


Dupont Street Act Unconstitutional in not Providing 
for Due Process of Law, Awarding Due Process of 
Law, the Equal Protection of the Laws, &c. 


1. STATUTE AUTHORIZING SPECIAL ASSESSMENT OR OTHER 
LIKE PROCEEDING MUST PROVIDE FOR DUE PROCESS OF 
THOSE AFFECTED BY IT, IN ORDER TO BE CONSTITUTIONAL, 
AND SUCH PROVISION CANNOT BE IMPLIED INTO THE STAT- 
UTE AFTER THE PROCEEDING IN ORDBR TO VALIDATE IT. 


The right to ‘‘ due process of law” or to a hearing be- 
fore judgment is the corner-stone of the whole law of res 
adjudicata. A great English judge long ago declared 
that ‘‘ there is no jurisdiction in this kingdom, where a 
‘* defendant can be convicted unheard ” (Rex v. Justices, 
3 Burr., 1532, per Yates, J.). Certain it is that since the 
i4th Amendment to the Federal Constitution, there is no 
jurisdiction in this Republic in which a man can be con- 
demned in judgment unheard in any proceeding affecting 
life, liberty or property. And no such jurisdiction can be 
created. The prohibition inthe 14th Amendment extends 
to the Legislature as well as to other branches of the 
several State Governments. No State Legislature can 
authorize any proceeding to be taken against life, liberty 
or property without affording ‘‘due process of law” to 
those interested. It is accordingly well settled that a 
statute authorizing an assessment or other proceeding 
which may result in a divestature of property or in fasten- 
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ing a lien thereon, must, in order to be valid, provide for 
due notice and an opportunity to be heard to those affected 
by it.* 

Although it is conceded in the ‘‘ Elevator cases” and — 
other like adjudications in this Court, that the states have 
very ample and extensive powers as to limiting the ] 
charges of common carriers, &c., yet it is well settled that 
a State statute making the decisions of railroad commis- 
sioners conclusive respecting what are ‘‘ reasonable 
charges” by such carriers without awarding ‘‘ due process 
of law” to the carriers is unconstitutional (Chicago, &c., 
Co. v. State, 1384 U. S., 418; Minneapolis, &c., Co. 
v. State, Jd., 467). And so as to statutes upon any other 
subject. This rule is applied with special stringency to 
statutes authorizing assessments upon benefited property 
to pay for local improvements. Some of the strongest of 
the cases above cited are cases relating to such assess- 
ments (Mulligan v. Smith, 59 Cal., 206; Boorman v. Santa 
Barbara, 65 Jd., 313; Hutson v. Woodbridge, c., 
79 Cal., 90; Stuart v. Palmer, 74 N. Y., 183; State vw. Road 
Coms., 41 N. J. Li, 88). -The case of Stuart v. Palmer, 
supra, is a leading one on this subject. In this case Mr. 
Justice Earl says: ‘‘The Legislature can no more arbi- 
‘‘trarily enforce an assessment for which property may 
. ** be taken and sold, than it can render a judgment against 
BS ‘a person without a hearing. It is a rule founded on 
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* Mulligan v. Smith, 59 Cal., 206; Hutson v. Woodbridge, «tc., 79 Jd., 90; Patten 
v. Green, 13 Jd, 325; Curran v. Shattuck, 24 J/., 427; Ieck v. Anderson, 57 Jd., 
251; Boorman v. Santa Barbara, 65 /d., 313; Chicago, &c., Co, v. State, 134 | 
U. 8., 418; Minneapolis, &c., Co, v. State, /d.,467; Powers’ Appeal, 29 Mich., 504; 

Butler v. Supervisors, 26 /d., 22; Paul v, Detroit, 32 Jd, 108; Thomas ». 
et Gain, 35 Jd, 164; Darling v. Gunn, 50 Ill, 424; Garvin v. Daussman, 114 Ind 
eS E 429; Lehman v. Robinson, 59 Ala, 219; Dickey v. Tennison, 27 Mo., 376; 
State v. Road Com., 41 N. J. L., 88; Stuart v. Palmer, 74 N. Y., 183; Granger 
v. Baffalo, 6 Abb. N. C., 238; Lumsden v. Milwaukee, 8 Wis., 485; Siefert v. 


Brooks, 34 Wis., 447; State v. Fond du Lac, 42 /Jd., 298; Gatch v. Des Moines, 
63 Iowa, 718; Kuntz v. Sumption, 117 Ind., 1; Same case, 19 N. E. Rep., | 
; 474; Law v. Johnston, 118 In¢’., 261; Same case, 20 N. E. Rep., 745; San 


Mateo Co. v. 8, P. R. R. Co., 8 Saw., 238; Same case, 13 Fed. Rep., 722; Albany 
City Nat. Bank v. Maher, 20 Blat., 342; and other cases cited in the note to 
Flint River 8. B. Co, v. Foster, 48 Am. Dec., 269. 
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‘* the first principles of natural justice older than written 
‘‘ constitutions, that a citizen shall not be deprived of 
‘‘ his life, liberty or property without an opportunity to 
‘be heard in defense of his rights, and the constitutional 
‘* provision that no person shall be deprived of these with- 
‘‘ out due process of law, has its foundation in this rule. 
“This provision is a most important guaranty of 
‘‘ personal rights to be found in the Federal or 
‘State Constitution. It is a limitation upon arbi- 
‘“‘trary power, and is a guaranty against arbitrary 
‘legislation. No citizen shall arbitrarily be de- 
‘* prived of his life, liberty, or property. This the Legisla- 
‘‘turecannotdo nor authorize to be done. ‘ Due process 
‘**of law’ is not confined to judicial proceedings, but ex- 
‘tends to every case which may deprive a citizen of life, 
‘* liberty, or property, whether the proceeding be judicial, 
‘* administrative, or executive in its nature. This great 
‘* guaranty is always and everywhere present to protect 
‘‘ the citizen against arbitrary interference.” In the same 
opinion the learned Judge says: ‘‘I am of opinion that 
‘‘ the Constitution sanctions no law imposing such an as- 
‘‘ sessment, without notice to, and a hearing or an oppor- 
‘‘ tunity of a hearing by the owners of the property to be 
‘“‘assessed. It is not enough that the owners may by 
‘‘chance have notice, or that they may as a matter of 
‘‘favor have a hearing. THE LAW MUST REQUIRE NOTICE 
‘TO THEM, AND GIVE THEM THE RIGHT TO A HEARING AND 
‘* AN OPPORTUNITY TO BE HEARD. IT MATTERS NOT, UPON 
‘* THE QUESTION OF THE CONSTITUTIONALITY OF SUCH A LAW, 
‘* THAT THE ASSESSMENT HAS, IN FACT, BEEN FAIRLY AP- 
‘* PORTIONED. THE CONSTITUTIONAL VALIDITY OF LAW IS 
‘*TO BE TESTED, NOT BY WHAT HAS BEEN DONE UNDER IT, 
‘* BUT WHAT MAY, BY ITS AUTHORITY, BE DONE.” 


It was suggested in the courts below, in this case, that 
the power of assessment to pay for a local improvement 
is a branch of the sovereign power of taxation which may 
well be exercised summarily and without notice. If this 
power were a branch of the power of general taxation it 
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would by no means follow that the Legislature could au- 
thorize its exercise without due notice and opportunity to 
be heard. A State cannot take the property of a citizen 
without due notice and opportunity to be heard, even 
under the power of taxation. This has been decided in 
many cases, but in none of them is it more clearly shown : 
than in San Mateo Co. v. 8S. P. R. R., 8 Saw., 238 ; same ¢ 
E case, 13 Fed. Rep., 7:2. } 
In that case it was explicitly decided that a statute au- 
thorizing the exercise of the power of general taxation 
must, in order to be valid, provide for due notice to the 
taxpayer at some stage of the proceedings. Mr. Justice 
Field said : ‘‘ There is something repugnant to all notions 
‘** of justice in the doctrine that any body of men can be 
** clothed with the power of finally determining the value of 
1 ‘* another’s property, according to which it may be taxed, 
on tt ** without affording to him an opportunity of being heard 
f ‘* respecting the correctness of their action. * * * We 
** cannot assent to any such doctrine. It conflicts with é 

‘*the great principle which lies at the foundation of all 
‘just government, that no one shall be deprived of his : 
‘‘ life, his liberty, or his property, without an opportunity | 
‘* of being heard against the proceeding. The principle is ; 
** as old as Magna Charta, and is embodied in all the State | 
** constitutions, and in the 14th Amendment of the 
** Federal Constitution. * * * Notice is absolutely 
‘* essential to the validity of the proceeding in any case; it 
** may be given by personal citation; and, in some cases, it 
‘may be given by statute; but given it must be in some 
“form. * * * WHATEVER THE CHARACTER OF THE 
‘* PROCEEDING, WHETHER JUDICIAL OR ADMINISTRATIVE, 
“SUMMARY OR PROTRACTED; AND WHETHER IT TAKES 
‘* PROPERTY DIRECTLY, OR CREATES A CHARGE OR LIABILITY 
‘‘ WHICH MAY BE THE BASIS OF TAKING IT, THE LAW DIRECTING 
‘* THE PROCEEDING MUST PROVIDE FOR SOME KIND OF NOTICE, 
** AND OFFER TO THE OWNER AN OPPORTUNITY TO BE HEARD, OR 
‘THE PROCEEDING WILL WANT THE ESSENTIAL INGREDIENT 
‘*OF DUE PROCESS OF LAW. Nothing is more clearly estab- 
‘lished by a weight of authority absolutely overwhelming 
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‘than that notice and opportunity to be heard are indis. 
‘* pensable to the validity of the proceeding.” 

To the same effect is the opinion of Mr. Circuit Justice 
Sawyer in the same case, and similar expressions may 
be found in many other tax cases in our text books on 
taxation. Statutes providing for tax sales and tax deeds 
emanate from the general taxing power of a State. But it 
is familiar law that a statute indirectly depriving tax- 
payers of ‘‘due process of law” by making a tax deed 
conclusive as to jurisdictional facts, &c., immediately 
upon its execution or after a specified time is unconstitu- 
tional and void : Cooley Tax {2d Ed.], 522; Allen v. Morse, 
72 Me., 504; McCallister v. Cottrille, 24 W. Va., 179, 
and other cases there cited; Wiggin v. Temple 73 Me., 380, 
382 ; Hart v. Henderson, 17 Mich., 218; Dingey v. Paxton, 
60 Miss., 1053-5; Allen v. Armstrong, 16 Iowa, 513; Cairo, 
&c., Co. v. Parks, 32 Ark., 145; Bannon v. Burnes, 39 Fed. 
Rep., 892. 

But even if the power of taxation for the purposes of 
general revenue could be exercised summarily and with- 
out notice, it would afford no reason for applying the 
same principle to the power of special assessment, which is 
here in question. We deny that the power of special assess- 
ment is a part of the power of general taxation. It is in 
some respects like that power, but there isa broad and well- 
defined distinction between them. The power of assessment 
involved in this case, as has heretofore been stated is more 
nearly akin to the power of eminent domain. Certain it 
is that, the power of special assessment cannot be exercised 
except under a statute providing for due notice and op- 
portunity for a hearing to those assessed. This is estab- 
lished by a multitude of cases, many of which are cited 
supra. It was held by the State Supreme Court in 
this case that while a statute authorizing an assess- 
ment like this must provide for some sort of notice to 
those assessed, yet that it need not expressly provide for 
a hearing against the assessment; but that such a provision 
might be implied into it in order to sustain the statutes 
and the assessment. The theory upon which this doctrine 
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is based was that the Constitution is to be read as a part of 
every statute enacted under it, and that.a guaranty of due 
process where necessary must be deemed incorporated into 
the statutes even though no express provision for such 
process is contained in it. ‘To support this conclusion the 
learned Judge cites Neal v. Delaware, 103 U. 8., 370; 
Kentucky R. R. Tax Cases, 115 Jd., 334. 

A brief examination of this doctrine and of the cases 
cited to support it, will be proper here. In Neal v. Dela- 
ware, supra, one Neal, anegro, having been indicted for 
felony in a Delaware court, applied for a removal of his 
cause to a Federal court on the ground that he was denied 
due process of law and the equal protection of the laws, 
because by a provision in the Delaware Constitution in 
force before the adoption of the 14th Amendment to the 
Federal Constitution only white persons could serve as 
jurors, so that he was deprived of the privilege of a trial 
by jurors of his own race. This Court held otherwise, on 
the ground that by the adoption of the 14th Amendment 
to the Federal Constitution the obnoxious provision of the 
State Constitution was in legal effect amended by striking 
out the word ‘‘ white.” 

In Kentucky Railroad Tax Cases, 115 U.S., 334, Neal v. 
Delaware was referred to merely by way of dictum, but 
the decision was that the State statute there in question 
as construed by the State Court as well as by this Court, 
did, in fact, provide for ‘‘ due process of law,” without the 
aid of the doctrine of Neal v. Delaware. 

There is a very wide difference between these cases and 
the case now before the Court. In Neal v. Delaware it 
was not necessary to imply anything into the State Con- 
stitution in order to make it conform to the amendment. 
The State Constitution already provided for due process of 
law in the case of white persons. By striking out the 
word ‘‘ white,” therefore, this provision was unquestion- 
ably also extended to negroes. 

Furthermore, in Neal v. Delaware the question was not 
whether a provision for due process of law may be im- 
plied into a State Constitution or statute after a proceed- 
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ing has been had under such constitution or statute with- 
out such ‘‘due process” in order to validate it, but 
whether such a provision may be implied before the pro- 
ceeding in order to entitle a party to the benefits of due 
process in that proceeding. The Kentucky Railroad Tax 
Cases, supra, like Neal v. Delaware, stood upon this latter 
ground. 

The case at bar stands upon a different footing. Here 
it is sought not to strike out of a statute a provision ob- 
noxious to the Federal Constitution, but to imply into it an 
affirmative provision in order to conform it to the Federal 
Constitution. And besides, the question is here not 
whether a provision for ‘‘ due process of law ” shall be in- 
corporated into this statute by implication in order to en- 
title those assessed to the benefit of such due process be- 
fore the assessment becomes final, but whether after. the 
assessment has become final a provision for such ‘‘ due 
process ” may be implied into the statute in order to vali- 


-date the assessment, although the process was not in fact 


accorded to those assessed during the assessment proceed- 
ing. The assessment here was made and confirmed in the 
absence of the plaintiffs in error and without, according to 
them or to any of those assessed, any hearing whatever. 
The statute did not provide for any adequate hearing. 
Now, however, after the assessment has been made and 
has become final, without such a hearing, it is sought to 
imply into the statute a provision for a hearing in order 
to sustain the assessment. The object in view is not to 
give the plaintiffs in error the benefit of due process guar- 
anteed by the Federal Constitution, but to hold them bound 
without such due process on the ground that as the Consti- 
tution guaranteed it to them, the statute must be con- 
structed as impliedly authorizing it. 

But apart from these considerations, we submit that if 
the doctrine laid down by the State Supreme Court on this 
point is correct, it would be impossible to hold any statute 
to be unconstitutional on the ground that it denies ‘‘ due 
process of law ” to persons whose life, liberty or property 
was affected by it. Ifa provision for the process can be 


implied into a statute which contains no such provision, 
because the Constitution guarantees it, it may be equally 
implied even though the statute actually forbids ‘‘due 
process.” 

Indeed, the doctrine laid down in the opinion is incon- 
sistent in itself. The Court held that it was necessary 
in order to uphold the constitutionality of this statute 
that it should provide for notice to those affected by the 
assessment, but that a provision for a hearing after such 
notice could be implied into the statute if it does not 
_ expressly provide for it. We are at a loss to understand 
how such a position can possibly be maintained. If 
the guaranty of due process in the Federal Constitution 
will warrant a court in implying into a statute a 
provision for a hearing, why cannot it equally imply 
into it a provision for rotice? The doctrine laid down in 
the opinion as applied to a case of this sort is utterly unsup- 
ported by authority. We venture to affirm that there is 
no case in the books in which an assessment like this, im- 
posed under a statute not expressly providing for adequate 
notice and adequate opportunity to be heard by “se as- 
sessed, where no such notice or opportunity has been in 
fact accorded, has been upheld on the ground that pro- 
vision for notice and opportunity should be implied into 
the statute, because of the constitutional guaranty of due 
process. The long array of authorities already cited stands 
as an impregnable barrier in the way of the esiptvishment 
of such a doctrine. 

The rule of strict construction, always applied to statutes 
authorizing the exercise of a special limited jurisdiction 
like that here in question, utterly forbids any implication 
into such a statute of provisions for a notice or a hearing 
beyond the express terms of the statute. This rule of 
strict construction is an inflexible and invariable rule. It 
is applied to such a statute with equal force and stringency, 
whether the object is to ascertain the construction of the 
statute or to determine its constitutional validity. That 
rule applies to the provisions for notice and a hearing con- 
tained in such a statute as well as to any of its other pro- 
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visions. The hearing provided for cannot extend beyond 
the. express provision of the statutes for the purpose of 
finding upon it a conclusive and binding adjudica- 
tion. This is especially true where a question as to 
the extent of the hearing arises after the proceed- 
ing has been concluded, as in this case. The adjudica- 
tion founded upon such a hearing has not the force 
of a judgment except to the extent that the statute ex- 
pressly authorizes a hearing. The tribunal in which the 
hearing is to be had can decide no question except such as 
it is expressly authorized to hear and decide. This is es- 
tablished by abundant authority (Ae Lange, 85 N. Y., 307, 
310; Re Department Public Parks, Jd., 463; Mulligan v. 
Smith, 69 Cal., 206, and other cases hereinafter cited. ) 

In this case, assuming that the express provisions of the 
statute with respect to the notice and hearing accorded to 
those assessed be inadequate, even if full notice and a full 
hearing had been in fact awarded, we insist that adjudica- 
tion founded thereon could not possibly be held conclusive 
except to the extent to which the statute expressly author- 
ized the hearing. The rule established by the authorities 
heretofore cited to the point that such a statute must ex- 
pressly provide for notice and a hearing, show beyond 
question that the notice and hearing essential to satisfy 
the constitutional guaranty of due process must be a 
notice and hearing awarded as a matter of right, and 
not granted as a favor. If, under the statute here in 
question, assuming its provisions for notice and a hearing 
to be insufficient, if a full notice and a full hearing had in 
fact been awarded, such notice and hearing would have 
been a mere matter of grace and favor. It would have 
been of no more force than any other pretended trial heard 
without authority of law. An indictment for perjury 
would not lie for false testimony given upon such a 
hearing. It would have been like a mock trial 
in a moot court. It would have been attended by none of 
the sanctions essential to the hearing implied in the 
guaranty of ‘‘due process of law.” A decision founded 


64 


upon such a mere voluntary hearing would possess none 
of the requisites of a legal hearing. 

But no hearing was in fact allowed here. It would 
be monstrous in such a case to hold that those 
assessed who were thus not allowed a hearing by the 
statute, and were not awarded a hearing in fact, are, 
nevertheless, concluded from objecting to the confirmation 
of the assessment. 


2. KIND OF NOTICE AND OPPORTUNITY TO BE HEARD Es- 
SENTIAL TO CONSTITUTE DUE PROCESS UNDER THE STATUTE. 


The notice and hearing provided for in any case by 
statute must be adapted to the nature and the circum- 
stances of that particular case to constitute ‘‘due process 
of law.” This is conceded in the opinion of the State 
Supreme Court, and is both clear in principle and amply 
supported by authorities (Davidson v. New Orleans, 96 
U.S., 97 and 107; Hagar v. Reclamation Dist., 111 Jd., 708; 
San Mateo Co. v. S. P. R. R., 13 Fed. Rep., 722; Cook v. 
Gregg, 46 N. Y., 442; Happy v. Mosher, 48 Jd., 317). 

As was said by Mr. Justice Bradley, in Davidson v. 
New Orleans, 96 U.S., 97 and 107: ‘*‘In judging what is 
** * due process of law’ respect must be had to the cause and 
‘** object of the taking, whether under the taxing power, 
‘‘ the power of eminent domain, or the power of assess- 
“ment for local improvement, or none of these.” Mr. 
Justice Field states the rule for measuring the sufficiency 
of the notice and opportunity for a hearing provided for 
and awarded in any case, in very clear and apt terms in 
San Mateo Co. v. S. P. R. R., 13 Fed. Rep., 751, where he 
says, in construing the requirement of due process in the 
14th Amendment to the Federal Constitution: ‘* And by 
‘* due process is meant one which, following the forms of 
* law, is appropriate to the case, and just to the parties 
“to be affected. It must be pursued in the ordinary 
_ ** mode prescribed by the iaw; it must be adapted to the 
_“ end to be attained; and it must give to the party to be 
_ ** affected an opportunity of being heard respecting the jus- 
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“* tice of the judgment sought.” The notice must be of 
a-kind *‘ by which it is reasonably probable that the party 
‘** proceeded against will be apprised of what is going on 
‘‘ against him, and an opportunity is afforded to defend.” 
Happy v. Mosher, 48 Jd., 317; Cook v. Gregg, 46 N. Y., 442; 
both relied on as authorities against us in the Court 
below. 

Although within proper limits the Legislature may pre- 
scribe the time of notice and the opportunity for a hearing 
to be accorded in any particular class of cases the re- 
quirements of the statute, in that regard, must be com- 
plied with (Stuart v. Palmer, 74 N. Y., 188; San Mateo Co. 
v. S. P. R. BR. Co., 13 Fed. Rep., 722). 

It by no means follows that the Legislature can make 
any kind of opportunity of notice to be heard due process 
by declaring it to be so when it is not so in fact (Murray’s 
Lessee v. Hoboken, &c., Co., 18 How. (U. 8.), 272, 276; 
Davidson v. New Orleans, 96 U.S., 197). 


As said by Mr. Justice Curtis in the first of the two 
cases last cited: ‘* It is manifest that 7¢ was not left to the 
‘* legislative power to enact any process which might be de- 
“vised. * * * We must examine the Constitution it- 
‘ self, to see whether this process be in conflict with any of 
‘its provisions. If not found to be so, we must look to 
‘‘ those settled usages and modes of proceeding existing in 
‘‘ the common and statute law of England, before the emi- 
‘‘ eration of our ancestors,” &c. The power of the Legis- 
lature in this respect is subject, as already stated, to the 
same limitation as that of other branches of the govern- 
ment, the constitutional requirement of due process apply- 
ing to it with the same force as to the other branches 
(Westervelt v. Gregg, 2 Kern., 209, and other cases above 
cited). | 

The notice prescribed by statute in any proceeding for 
the taking of property, or for fastening a lien or charge 
thereon, in order to constitute due process should, if 
practicable, be personal, actual notice; and constructive 
notice by publication or otherwise should be resorted to 
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only when, from the multitude of those concerned, or other 
causes, personal notice is practically impossible (2 Am. 
Lead. Cas., 655; Wells Juris. Sec. 82; Neff vs. Pen- 
noyer, 3 Sawy., 301; Bowler v. Huston, 30 Grat., 273; 
Brewster v. Newark, 11 N. J. Eq., 118; State v. Fond 
du Lac, 42 Wis., 289; Kundinger v. Saginaw, 59 Mich., 
355). 
The presumption of absolute uncontrollable verity at- 
taching from judgments arose from the fact that, at com- 
mon law, the defendant was always personally brought 
into court and was actually present when judgment was 
rendered (Neff vs. Pennoyer, 3 Sawy., 301). 
In that case it was said: ‘‘ The cornerstone of a pro- 
“ceeding at common law was that no judgment could be 
‘“‘ given against a defendant unless he appeared in the ac- 
“tion. Out of this important fact grew the reasonable 
** presumption that the record was absolutely true and the 
“Court had jurisdiction to give the judgment. But the 
‘law ceases with the reason of it. There is no reason for 
‘such a presumption when the proceeding takes place in 
‘the absence of the defendant upon a mere constructive 
“service of process upon him. In such cases the record 
‘* must show affirmatively every fact necessary to give the 
“Court jurisdiction, and as to such facts it may be even 
** contradicted, when attacked collaterally in the tribunal 
‘‘of another forum.” 
As was aptly said by Chancellor Williamson in Brews- 
ter v. Newark, 11 N. J. Eq., 118, a case of assessment 
for benefit: ‘‘ A publication in a public newspaper is but 
** little better than the notice which Caligula prescribed 
** for his laws.” 
The notice provided for being process designed to give 
jurisdiction of the parties to the particular proceeding, 
should, like other process, be directed or run to those 
parties, in some mode, so as to be reasonably likely to at- 
tract their attention, especially where it is constructive 
notice by publication or otherwise (Boorman v. Santa 
_ Barbara, 65 Cal. 313; Webster v. Reid, 11 How. 
WS, 460). It must be so directed that those who are 
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intended to be reached by it may have reasonable means 
of knowing therefrom that they are the parties intended. 

The notice must also, to constitute due process, be notice 
of a hearing before some officer or tribunal competent to 
determine the matter to be heard upon its merits, and to 
administer complete relief, and must in some more or less 
direct mode appoint a time and place for such hearing 
(State v. Perth Amboy, 29 N. J. L., 259, 261-2; State v. 
Plainfield, 38 Jd., 96; State v. Bayonne, 49 N. J. L., 311; 
Cooley Const. Lim. (4th Ed.), 103). 

And the notice must precede the fixing of the liability. 
[t must be required at all events to be given at some stage 
of the proceeding before the liability has been finally and 
irrevocably established. It is obvious that notice after 
the fact, or even after a prima facie case has been made 
against the party notified, as, for instance, a notice to 
appear after the liability has been adjudged to settle some 
mere matter of detail as to the entry of judgment, the 
allowance of cost, or the like, would be a bold travesty of 
due process (State v. Road Com., 41 N. J. L., 89; Albany 
City Nat. Bank v. Maher, 20 Blatch., 341). 

[t is conceded in the opinion of the State Supreme Court 
that the opportunity for a hearing provided for in this 
statute would not be sufficient in an ordinary judicial pro- 
ceeding. ‘* Measured by that standard,” says the opinion, 
‘it would unquestionably be deemed insufficient.” But 
the Court further say that this cannot be accepted as the 
true rule. Why not?) Why should there be a less ample 
opportunity fora hearing accorded under this statute than 
what would be deemed necessary in an ordinary judicial 
proceeding? There was no great public necessity calling 
for this improvement. This is conceded even by the 
learned Judge who delivered the opinion of the State 
Supreme Court. He says that the municipality and 
the general public ‘‘ were obviously so little interested 
‘‘in the matter that if would hardly be putting it too 
‘* strong to say that there was no decent pretense for the 
‘improvements, except upon the hypothesis that 
‘*the local property holders assessed would be ad- 
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‘vantaged by it.” (Record, p. 337, fol. 1011.) If so, 
then there was certainly no such urgent public need 
for the improvement as to require it to be hastened 
through without giving those who were to pay the 
cost of it an ample opportunity to be heard 
upon all questions affecting their rights. No hardship 
whatever could result from the delay incident to a pro- 
tracted and careful trial. No public interest could suf- 
fer, nor would any private interest be injuriously affected 
by any such proceeding. The district affected was small. 
A very short time would have sufficed to notify the owner 
-or lessee of every lot and subdivision of a lot in the dis- 
trict of that proceeding. And the number of owners was 
not so large as to make it impossible or even difficult to 
hear them. 

The sufficiency of the notice and opportunity for hear- 
ing provided by a statute in any case, must be measured 
by the conclusiveness of the adjudication to be founded 
upon it. Very scant and summary notice and opportunity 
for a hearing might well be deemed adequate if the adju- 
dication intended to be based thereon were designed to be 
left open to collateral attack; but where it is intended that 
the adjudication shall be attended by the presumption of 
absolute uncontrollable verity attaching to common law 
judgments, nothing short of strict common law personal 
notice can, upon principle, be admitted to be the due process 
guaranteed by the great charter of English liberties, and 
by our American constitutions. This is well shown in 
Neff v. Pennoyer, 3 Sawy., 301, and other cases above 
cited. 

It is insisted that this confirmed assessment is as con- 
clusive as a common law judgment. The State Supreme 
Court indulged, in favor of it, all of the presumptions and 
intendments that could have been invoked in favor of an 
ordinary judgment. 

Upon what conceivable principle can it be held that 
those assessed were not entitled to the opportunity for a 
| _ hearing, essential in an ordinary proceeding before pro- 
ae ing judgment, if the judgment rendered against 
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them in confirming that assessment is to be attended by 
all the presumptions of absolute uncontrollable verity at- 
taching to a judgment in an ordinary legal proceeding? 
If the plaintiffs in error and others assessed for this im- 
provement were not entitled to the opportunity for a hear- 
ing which is essential in an ordinary judicial proceeding, 
then certainly they ought to be held as conclusively bound 
by the judgment rendered against them as they would be 
by an ordinary judgment. They certainly cannot be held 
bound further than they had an opportunity for a hearing. 
The less ample the opportunity for a hearing accorded 
them by the statute, the less conclusive should be the judg- 
ment founded upon that hearing. 

The theory of the State Supreme Court that those 
assessed under this statute were not constitutionally en- 
titled to the same opportunity for a hearing that would be 
deemed necessary in an ordinary judicial proceeding is 
founded upon the erroneous conclusion of the Court that 
the power of special assessment here under consideration 
is a branch of the power of taxation, and that the oppor- 
tunity for a hearing accorded under a general tax law is, 
therefore, necessarily sufficient. under a statute imposing a 
special assessment like this. 

The summary and scant notice held sufficient in many 
cases under a general tax law is so held because of the 
necessity of celerity and promptitude in the assessment 
and collection of public revenue. This is clearly pointed 
out in San Mateo Co. v. S. P. R. R. Co., 8 Sawy., 238; 
Same case, 13 Fed. Rep., 722; Hagar v. Reclamation 
Dist., 111 U.S., 708, and Ky. R. R. Tax Cases, 115 /d., 331. 

As stated by Mr. Justice Field in San Mateo Co. v. 8. P. 
R. R. Co. (supra): ** The necessities of revenue for the sup- 
‘* port of the Government will not admit of the delays 
** attendant upon judicial proceedings in courts of chan- 
** cery,” nor personal citation to the taxpayer. In such a 
case the statute itself, without other notice, might be 
deemed sufficient warning to the taxpayer (Ky. R. R. 
Tax Cases, 115 U.S., 331). 
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But as we have shown, there was no urgent private 
necessity in this case to preclude full notice and a full 
hearing. None of the reasons which have been held to 
justify scant and summary notice under a general tax law 
apply here. Hence, the rule applied under a general tax 
law to measure the sufficiency of the opportunity for a 
hearing thereby accorded clearly ought not to apply to this 
statute. The reason of the rule ceasing, the rule itself 
should cease. 

The distinction between an ordinary tax and an extraor- 
dinary assessment like this with respect to the opportunity 
for a hearing which should be accorded to those taxed or 
assessed has been recognized from the earliest times. The 
English cases illustrate this distinction very forcibly. It 
was long ago established in England that a decree of sewer 
commissioners, which is strictly an assessment for benefits 
was examinable and impeachable collaterally in the Supe- 
rior Court of law for want of due notice or opportuity to 
be heard and for defects in the hearing and adjudication 
amounting to a denial of *‘ due process of law.” (Bow vs. 
Smith, 9 Mod. 94; Neave vs. Weather, 4 Ad. & El. (N. 8.) 
1072; Rooke’s Case 5 Co. 100 (a); Keighley’s Case, 10 Jd. 
130, (6) note E: Inst. 276; 2 Bac. Ab. 787: Com. Dig. 
sewers, C. D. G. H.; Rex vs. Justices, 3 Burr. 1530; 4 Bac. 
Ab. 6812, Highways, G. Murray vs. Hoboken, 18 How. 
[U. S.] 276.) 

These authorities relating to the decrees of sewer com- 
missioners show that if the opportunity for a hearing 
accorded before pronouncing such a decree was less than 
that accorded in an ordinary judicial proceeding, the 
decree was, by so much, less conclusive than an ordinary 
judgment. They are utterly irreconcilible with the doc- 
trine laid down in the opinion of the Supreme Court in this 
case, that although those assessed for an improvement of 
this sort are not entitled to the same opportunity for a 
hearing as would be essential in an ordinary proceeding 
the judgment confirming the assessment against them is 
nevertheless as conclusive as an ordinary judgment. 
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8. INSUFFICIENCY OF NOTICE PRESCRIBED BY SEC. 7%, 
WHICH WAS THE ONLY SEMBLANCE OF A NOTICE OF A 
HEARING. 


The only notice provided for in the Dupont Street Act 
which can possibly be claimed to constitute even the sem- 
blance of process to those assessed is that prescribed In 
Sec. 7. It is simply notice of the filing of the report of the 
commissioners for inspection after its completion. The 
section provides that the report, when completed, shall be 
left at the office of the board for inspection for thirty days, 
and that ‘* notice that the same is so open for inspec- 
‘* tion for such time and at such place shall be published 
‘‘ by said board daily for twenty days in two daily news- 
‘* papers printed and published in said city.” 

The provision for notice is clearly insufficient in the 
first place, because it was not expressly required to be 
addressed to those whom it was intended to warn, or to 
anybody. 

We have already shown that if we are warranted in 
implying any provisions into this statute which it does not 
contain in terms, it certainly should be implied that this 
vitally important notice was required to be addressed to 
those assessed, and yet that it was not so addressed. 

There is no word in the siatute itself requiring the 
notice to be addressed to any one. Unless such require- 
ment can be implied, the want of it seems to us absolutely 
fatal. How can an advertisement in a newspaper ad- 
dressed to no one be deemed sufficient notice to confer 
upon any tribunal jurisdiction to fasten an assessment like 
this upon private properey which should be a burden upon 
it for twenty years? In principle it seems to us that a 
notice addressed to nobody is no notice at all. An owner 
of property ought certainly not to be held bound to read 
every advertisement in the newspapers which is not ad- 
dressed to somebody else in order to see whether or not it 
is a notice preliminary to an assessment or a charge upon 
his property ; but this is precisely the duty that is imposed 
upon every property owner if an unaddressed advertise- 
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ment in the newspapers is good notice in law to warrant 
the imposition of such an assessment as this. 

In Webster v. Reid, 11 How. (U. S.), 460, it appeared 
that a statute had been passed for partitioning certain lands 
called half-breed lands in a certain county, and for adjust- 
ing the fees of the commissioners making the partition, 
and providing that their fees, when adjusted, should be 
liens upon the lands. The only notice provided for in the 
statute was a notice required to be published for a certain 
time, directed to the owners of the half-breed lands *‘ lying 
in Lee County.” The lands having been sold under the 
judgment rendered under this statute for fees, &c., eject- 
ment was thereafter brought for the lands. In that 
action the judgments were held to be mere nullities on 
the ground of insufficiency of notice provided for in the 
statute and no notice actually awarded; although the case 
did not go entirely upon the ground of insufficiency of the 
direction or address in the required notice. 

Another case more directly in point is Boorman v. Santa 
Barbara, 65 Cal., 313. 

That was a case arising under a statute providing for 
the opening of a certain street on petition of a majority of 
the owners of lots fronting thereon. The statute required 
the commissioners having charge of the matter to give 
notice of the time and place when they would proceed 
to examine the property affected by the improvement “ by 
an advertisement ” published in a newspaper for a certain 
time. The statute did not require the notice to be ad- 
dressed to anybody, and the notice published was not so 
addressed or directed. It was held insufficient to give the 
commissioners jurisdiction, and the proceeding was held 
void and the statute unconstitutional in not providing for 
due process. The Court said: ‘‘ No notice at all addressed 
‘*to any particular person or class of persons, or which 
‘‘would inform any particular person that, on failure of 
‘appearance, any burden would be imposed upon him, or 
‘his property.” 

It was held, however, in the opinion of the State 
Supreme Court in this case, that Boorman v. Santa Barbara 
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(supra), is not an authority in point here, because the 
statute under consideration in that case, unlike the Dupont 
Street Act, did not fix the limits of the assessment district; 
and because as the act here did fix the limits of the 
assessment district, the parties assessed by reading the 
act in connection with the notice were informed that it 
was addressed to them, as thoroughly as if it had been 
directed to them by name. We insist that the attempted 
distinction between the case of Boorman v. Santa Barbara 
(supra), and the case at bar is entirely untenable. 

In the first place, the Dupont Street Act did not abso- 
lutely fix the limits of the assessment district. In Section 
3, it is true, a description by boundaries is given of two 
‘‘ benefited ” districts, one extending from Market street 
to Bush street; the other from Bush street to Filbert 
street. But in Section 12 it was provided that the assess- 
ment should extend over the first of these districts unless 
protested against by a majority of property owners in 
thirty days, but that it should not extend over the other 
district unless petitioned for by a majority, &c. 

Thus, an owner of property in either of these districts, 
even if he had read the act and seen the unaddressed 
notice published under Section 7, would not then have 
known whether the notice was addressed to him or not. 
He would need, not only to see the notice and to have 
read the statute, but also to have seen the protest or 
petition filed under Section 12 in order to be sure whether 
the notice applied to him or not. 

As a matter of fact, too, since no petition was filed by 
the property owners north of Bush street, and the assess- 
ment was not extended north of that street, the statute 
does not correctly define the assessment district. Only 
about half of the assessment district described in the stat- 
ute is really covered by the assessment. Hence, even if it 
should be held that the notice, reading the statute as part 
of it, was notice to all the property owners in the assess- 
ment district, defined in the statute, it was not a notice 
simply to those assessed. It was addressed to quite as 
many persons who had no interest in it as to persons who 


were interested. Reading the statute as part of the 
notice, in accordance with the theory of State Supreme 
Court, the notice is, therefore, false and misleading. 

But even if the statute accurately defined the assess- 
ment district, and should be deemed part of the notice, we 
maintain that this fact would not obviate the want of a 
provision for an address in the notice. The object of an. 
address or direction in a legal notice is to call the attention 
of the party to whom it is addressed. -It is to inform him 
before he reads it that it concerns him so that he may read 
it. An unaddressed notice would certainly not be any the 
more readily seen because the statute was deemed part of 
it than if it had no connection with the statute. The 
theory that the want of an address in such a notice is sup-. 
plied by reading the statute as part of it, because the stat- 
ute will show for whom it is intended, is indeed novel, not 
to say unique. It is like the bashful servant girl’s notion 
that she need not put her lover’s name on the back of her 
letter to him because the name was inside the letter. 

Again, the provision for notice in Section 7 is insuffi- 
cient because the notice was not notice of any pending or 
future proceeding, and pointed to no tribunal, time, or 
place for a hearing. A notice to constitute process for the 
purpose of bringing any person within the jurisdiction of 
a tribunal must be a notice of a hearing in that tribunal. 
This is implied, indeed in the very term ‘‘ process” as de- 
fined in the books. This is defined by Wharton quoting 
from Britton, as ‘‘ the summons by which one is cited into 
‘‘a court, because it is the beginning or principal part 
‘** thereof by which the rest is directed.” 

A notice essential to confer jurisdiction upon any tri- 
bunal in any proceeding must point the party to whom it 
is addressed to the tribunal in which, and to the time 
when, and to the place where, he may be heard in that 
proceeding (State v. Perth Amboy, 29 N. J. L., 259, 261, 
262; State v. Plainfield, 38 Jd., 96; State v. Bayonne, 49 
N. J. L., 311; San Mateo Co. v. 8. P. R. R. Co.,8 Sawy., 238; 
Same Case, 13 Fed. Rep., 722; Cooley Const. Lim., 4th 
Ed., 753). 
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In State «. Plainfield, 38 N. J. L., 96, under a statute 
providing for ten days’ notice by publication of the 
intended adoption by a municipal council of an ordinance 
declaring the expediency of a public improvement, a 
notice was published stating that such an ordinance had 
been introduced in the council and ordered to a third read- 
ing, and that it was the intention of the council to adopt 
the same. This notice was held not sufficient to consti- 
tute due process of law, because it did not state when the 
council would consider the ordinance. The Court said: 
‘‘ The notice is defective in not stating when the ordinance 

‘ will be considered by the council, so that the parties in- 
‘* terested may be heard, if they desire.” 

Then, after showing that the adoption of such an or- 
dinance is a judicial and not a legislative act, the Court 
further says: “‘It is fundamental law that no man shall 
‘‘ be deprived of his rights, either of person or property, 

‘ without an opportunity of being heard. He cannot be 
‘* heard unless he have a reasonable notice of the time 
‘* when, and the place where, his + om are to be adjudged. 
‘(Hall v. Tarnpike Co., 2 Harr., 337; State v. Newark, 1 
** Dutch. * Hess wv. ( ‘ole, 3 Zab., 124; State v. Jersey City, 
“4m... * * * 

“Tt i is, didi not put upon the land owner to see cer- 
‘tain members of council, or all of them, unofficially, and 

‘ state his case, nor is he required to seek, by inquiry of 
** the city officers, or others, when and where they will meet 

‘ officially to determine his rights. It is his right to be 

‘informed, either by actual or constructive notice, as the 

‘ charter shall provide, of the time and place appointed 
‘‘for the meeting of council to consider their proposed 

* action.” 

Mr. Justice Cooley, in discussing the question of the 
rights of property owners affected thereby to an oppor- 
tunity to be heard in a proceeding for assessing the com- 
pensation to be paid for property taken under the power 
of eminent domain, after stating that the Legislature can- 
not fix the compensation, says: ‘‘ And, if a jury is pro- 

‘vided, the party must have the ordinary opportunity to 
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‘* appear when it is to be impanelled, that he may make 
** any legal objections. And he has the same right to no- 
** tice of the time and place of assessment that he would 
‘** have in any other case of judicial proceeedings, and the 
‘assessment will be invalid if no such notice is given ” 
(Cooley Const. Lim., 4th Ed., 704 [*563)). 

And if the notice provided for or awarded in a proceed- 
ing for taking or charging property not only appoints no 
time or place for a hearing, but indicates no opportunity 
for a hearing whatever, it is still defective as process, as 
shown in San Mateo Co. v. Southern P. R. Co., 8 Sawy., 
238; same case, 13 Fed Rep., 722. 

The notice provided for in Section 7 is more glaringly 
defective in the particulars here mentioned than in any of 
the cases above cited. It was, as we have seen, simply re- 
quired to be notice that the report was on file and open for 
mspection in the office of the Board of Dupont Street 
Commissioners. Standing alone, this notice was not suffi- 
cient to raise even a suspicion in the mind of any property 
owner interested that it was intended as ‘‘ process” to 
bring him before any tribunal whatever, or that it was de- 
signed to afford him an opportunity to be heard upon any 
subject, before any tribunal, at any time or place what- 
ever. The only tribunal required to be mentioned in the 
notice was the Board of Commissioners, but that body 
would afford him no hearing. Its labors were over. If 
a taxpayer appeared at its office, and did the only thing 
which the notice purported to give him an opportunity to 
do, by “‘ inspecting” the report from end to end, it would 
not point him to any hearing or tribunal, time or aseas 
therefor. 

Even if the statute be read as part of the notice pro- 
vided for, the notice is still not ‘‘ process” and points to 
no opportunity for a hearing in any tribunal, at any time 
or place whatever. The only semblance of a hearing 
mentioned in the statute is that provided for in Section 8, 
which will hereafter be shown to have been utterly lack- 
ing, in every essential, ‘‘ due process.” 

Another defect in this provision for notice is that the 
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notice was not expressly required to be served, that is to 
say, completely published before the period allowed for 
filing petitions under Sec. 8 began to run. Unless the 
statute can be construed as impliedly so providing it cer- 
tainly did not award ‘‘ due process” to those affected by 
it: The only requirement respecting the publication of 
this notice is that it was to be published “‘ daily for twenty 
days.” It is not stated when the publication was to be 
made. The board might have published it at any time. or 
during or after the thirty days allowed for filing petitions. 
Will it be pretended that the notice would have been 
sufficient if published during the last twenty of the thirty 
days allowed for such filing, or after the expiration of the 
thirty days? Assuredly not. Such a notice would have 
been like a service of summons after judgment. 

This, we submit, was a fatal defect in the provision for 
notice. The fact that the notice was not published during 
the last twenty of the thirty days or after the expiration 
thereof does not m&ke the defect any the less fatal. The 
constitutionality of a statute with respect to providing for 
‘‘due process” to those affected depends upon what may 
be done under such statute and not upon what is in fact 
done under it (Stuart v. Palmer, 74 N. Y., 183). The un- 
constitutionality of a statute authorizing a charge upon 
property in failing to provide for ‘‘ due process of law” to 
the owners of such property cannot, as we have seen, be 
healed by a voluntary award of ‘‘ due process” under it 
by those intrusted with its execution, as a matter of grace 
or favor. 

But it was held in the State Supreme Court in effect 
that the statute required the notice to be published during 
the first twenty days of the thirty days allowed for ‘‘ in- 
spection ” and for filing petitions, because it declared that 
the notice should show that the report ‘* is so open for in- 
spection.” To this we answer that this language of the 
act would have been as well satisfied by publishing the 
notice during the last twenty days of the thirty days as by 
publishing it during the first twenty days. ) 

The suggestion in the opinion of the State Supreme 
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Court that a statute providing for publication of sum- 
mons requiring the defendant to appear and answer on or 
before the last day of publication would be unobjection- 
able if it afforded him ‘‘a reasonable opportunity to be 
heard,” is probably true enough, but it has no application 
here. This statute provided for the filing of petitions 
at any time during the thirty days allowed for the inspec- 
tion of the report, and for setting down each petition 
for a hearing ‘‘ within ten days after the date” of its 
filing. And it is claimed that other property owners 
were, by an advertisement published during the first 
twenty of those thirty days, put upon notice of every 
such petition and afforded a reasonable opportunity to 
be heard against it. This is not requiring a party 
to appear and answer on or before the last day 
of publication of notice; it is requiring him to 
appear and answer on the first day if a petition should be 
then filed and set for hearing, or to appear and answer 
before the notice has been published a&all, assuming that 
property owners should answer such a petition, which 
we deny. 


4. STATUTE CANNOT BE DEEMED PART OF NOTICE PRO- 
VIDED FOR IN SEC. 7 FOR PURPOSE OF MAKING PROVISION 
THEREFOR SUFFICIENT, AND IF SO, IT WOULD NOT CURE DE- 
FECTS ABOVE-MENTIONED. 


It is in effect conceded by the State Supreme Court that 
the provision for notice in Sec. 7 of the Dupont Street Act 
is wholly insufficient, unless the statute is to be regarded 
as part of the notice; but it is claimed that the statute 
should be so regarded upon the theory that those affected 
by it being ‘‘ presumed to know the law,” must be deemed 
to have known its contents. We deny this presumption. 

That presumption, that all men know the law, does not 
extend to a mere private and local statute, like the Dupont 
Street Act, but only to public and general statutes (Law- 
son Presump. Ev., 14; Cook v. Sumner, &c., Co., 1 Sneed, 
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716; King v. Doolittle, 1 Head, 85; Whiting v. Townsend, 
57 Cal., 515). 

And, furthermore, it is manifest that this presumption 
does not apply to unconstitutional statutes, whether public 
and general or private or local. An _ unconstitutional 
statute being utterly void, is not a law at all. It has 
the form of a law without its substance. It is no morea 
law than a pretended enactment of a mock legislature. 
And manifestly the above-mentioned presumption of 
knowledge does not extend to what is not a law. 

In this case we maintain that the act in question is un- 
constitutional and therefore not a law. Its constitution- 
ality is one of the principal issues in the case. Until its 
constitutionality is established the above mentioned pre- 
sumption cannot be extended to it. Here, however, the 
presumption is sought to be made so as to prove its con- 
stitutionality. It is claimed that because this statute is a 
law, those assessed under it must be presumed to have 
known its contents, and that because they are presumed 
to have known its contents it afforded them ‘‘ due process” 
and is constitutional, and therefore a law. Or, to reduce 
the argument to its lowest terms, it is contended that 
because this statute is a law, those assessed under it must 
be presumed to have known its contents, and because they 
are presumed to have known its contents it is therefore a 
law. This is an obvious pefitio principzi. It is *‘ reason- 
ing in a circle” of the most glaring kind. 

Besides, we submit that the legal fiction that ‘* all men 
are presumed to know the law,” can never be resorted 
to for the purpose of eking out an insufficient notice so as 
to constitute it ‘‘due process of law ” in a proceeding to 
impose an extraordinary charge on private property under 
a special local statute like this. If it could be the right to 
‘*due process’ would itself become a mere fiction, a name 
and not a thing, nomen et preeterea nihil. It could be 
frittered away to nothing. There is no reason indeed, 
upon such a theory, why the special statute itself might 
not be deemed sufticient notice to constitute ‘‘due process ”’ 
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without any other notice whatever. Such a doctrine can- 
not be maintained. 

But even if the Dupont Street Act is to be read as part 
of the notice provided for in Section 7 for the purpose of 
supplying deficiencies in that notice upon the ground of a 
presumption of knowledge of its contents, or otherwise, we 
insist that it will not have the effect to cure the defects 
in the notice which have already been pointed out. It 
has already been shown, indeed, that regarding the statute 
as part of the notice, it would not have the slightest effect 
in supplying the absence of any address or direction in the 
notice. Sothat, even if the statute be read as part of the 
notice, the notice still fails to point to any hearing or any 
time or place therefor. The only hearing provided for in 
the act is that mentioned in Section 8 to be held in the 
County Court upon the filing of a petition by an “ ag- 
grieved ” property owner. Inasmuch as the statute left it 
entirely to the volition of the petitioners as to when they 
would file a petition, and as it was entirely voluntary with 
the Court when the petition should be set down for a hear- 
ing within ten daysafter such filing, it is clear that a notice 
published under Section 7, even if coupled with a provision 
for a hearing, would not indicate the time or place of such 
hearing. 

A notice of an opportunity for a hearing which leaves 
the time of such hearing dependent entirely upon the op- 
tion or caprice of other parties, is certainly not sufficient 
to constitute ‘‘ process” at all, much less ‘‘ due process.” 
Here, regarding the statute as part of the notice, any 
property owner interested reading the notice, who did not 
desire to file a petition himself, might be compelled to wait 
through the entire thirty days before being accorded an 
opportunity to be heard against the modification of the 
assessment. And assuming that the statute allowed 
property owners to contest a petition by the board for the 
confirmation of the assessment, the time for the hearing 
of such petition was still more vague. The board was not 
requir~d to file its petition for confirmation at any particu- 
lar time, nor was the County Court required to hear and 
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act upon such petition at any particular time after the fil- 
ing. The only requirement with respect to the filing of 
such a petition by a board is that it shall be filed in case no 
petition by an aggrieved taxpayer is filed within thirty 
days. Hence such a petition by a board could not be filed 
until after the expiration of the thirty days allowed for 
filing petitions by taxpayers. But, as the statute did 
not limit the time within which the board should file 
such petition after the expiration of the thirty days, it 
might be continued indefinitely. The board might file a 
petition the next day after the expiration of the thirty 
days’ period, or it might wait for weeks or months or 
even years. 

On another ground also we insist that the reading of the 
statute as part of the notice provided for in Section 7, does 
not cure the defects in the notice so provided for. If, as 
is contended, this notice was process, whose office it was 
to bring those assessed into the County Court, and to con- 
fer upon that Court jurisdiction over this proceeding, 
certainly the effect of complete service of the notice 
should have been to invest that Court with complete juris- 
diction. Asa matter of fact, however, when we come to 
read the statute in connection with the notice, we find that 
notwithstanding the complete publication of the notice, 
the County Court might still have no jurisdiction what- 
ever over this assessment or over the parties to it. The 
statute did not provide for the institution of any proceed- 
ing in the County Court before, during or after publication 
of the notice. It simply left it to the option of property 
owners affected by the assessment, as we have seen, to file 
petitions under Section 8, at any time within the thirty 
days allowed for the inspection of the report. Now, sup- 
pose no such petition had been filed in the County Court 
at the close of the period prescribed for publication of the 
notice, how could it possibly be claimed that the County 
Court became invested with jurisdiction over the proceed- 
ing by such publication? There would have been no pro- 
ceeding in that Court. The report of the assessment was 
not on file there. The County Court, indeed, would have 
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been an entire stranger to the whole proceeding. This being 
so, it seems to us that the notice, even assuming the 
statute to be part of it, cannot possibly be regarded as pro- 
cess for the purpose of bringing those assessed within the 
jurisdiction of that Court or of any other. It was not pro- 
cess at all. 

The framers of this act themselves, clearly did not re- 
gard the notice prescribed by Section 7 as constituting 
process, for the purpose of bringing anybody into the 
County Court to answer a petition filed by an aggrieved 
taxpayer. The act provides that upon the filing of 
such a petition, a copy of it shall be served upon some 
member of the Board of Commissioners. (See Section 8.) 
This service of acopy of the petition was certainly designed 
to be process for the purpose of bringing the Commis- 
sioners into Court to answer the petition. Now, if the 
publication of the notice prescribed by Section 7, consti- 
tuted service of process for the purpose of investing the 
County Court with complete jurisdiction over the entire 
assessment, and over all the parties to it, it must also have 
had the effect of bringing the Commissioners into Court. 
There would have been no necessity for a provision for 
the service of a petition upon the Board of Commissioners, 
or upon anyone else in that view of the matter. The pro- 
vision for.service upon the Commissioners is a clear indica- 
tion therefore, that the makers of the statute did not regard 
the publication of the notice prescribed by Section 7 as 
process, for the purpose of conferring jurisdiction upon 
the County Court. 

It is obvious also that reading the statute as part of the 
notice does not tend in the slightest degree to remedy 
the defect in the provision for notice in not prescribing 
the time when the publication of notice shall be made, 
with reference to the filing of the report. Indeed when 
we read the statute as part of the notice, it makes this de- 
fect the more apparent. 

So, too, reading the statute as part of the notice only 
serves to emphasize the objection that, if the notice is 
process at all, it is process emanating from one tribunal 
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and returnable to it for the purpose of conferring juris- 
diction upon another distinct tribunal. The notice was 
required to be published by the Board of Commissioners. 
It was their duty to see that the publication continued for 
the required time. The contents of the notice related to 
the doings of the commissioners. It was simply a notice 
that the report of the commissioners was on file in their 
office. On the other hand, the only hearing provided for 
in the act was a hearing in the County Court. Thus we 
are required to believe that a notice of the filing of an 
official document in the office of one tribunal is “ pro- 
cess” for the purpose of investing another tribunal with 
jurisdiction over the matter to which that document 
relates. 


5. HEARING PROVIDED FOR WAS ONLY QUESTION OF 
ORDERING REPORT AND CERTAIN DOCUMENTS AND DATA TO 
BE FILED, AND NOT UPON THE MERITS, AND AS THE PRO- 
VISIONS THEREFOR CANNOT BE EXTENDED BY IMPLICATION 
IN THIS CASE, IT WAS INSUFFICIENT TO CONSTITUTE ‘‘ DUE 
PROCESS OF LAW.” 


The only hearing provided anywhere in the statute is 
as we have said, that mentioned in Section 8. That sec- 
tion provides that: ‘‘ Any person interested * * * 
“ feeling himself aggrieved by the action or determination 
** of the said board as shown in said report, may, at any 
‘* time within the thirty days mentioned in Section 7 of 
** this act, apply by petition to the County Court of the City 
** and County of San Francisco, setting forth his interest 
‘* in the proceedings had before said board, and his objec- 
‘* tions thereto, for an order on said board requiring it to 
** file with said Court the report of said board, and such 
‘* other documents or data as may be pertinent thereto in 
** the custody of said board and used by it in preparing said 
‘‘ report. Said Court is hereby authorized and empowered 
** to hear satd petition and shall set the same down for a 
‘hearing within ten days from the date of the filing 
‘‘ thereof; and the party filing said petition shall, on the 
** day he files the same, serve a copy thereof upon at least 
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‘€ one of the member's of the Board of Commissioners ; and 
‘‘ said board may appear by counsel or otherwise, before 
‘* said Court, in response to said petition. Said board may 
“ file a written answer to said petition with said Court. 
‘Testimony may be taken by said Court upon said 
‘‘ hearing, and the process of the Court may be used 
‘*to compel the attendance of: witnesses and the pro- 
‘duction of books or papers or maps in the custody 
“‘of said board or otherwise. Jt shall be in the 
‘‘discretion of said Court, after hearing and 
‘“* considering said application, to allow said order 
‘‘or deny the same; and, if granted, a copy there- 
‘* of shall be served on said board and it shall proceed to 
‘“* obey the same according to the terms of the order to be 
“prescribed by the Court.” There is no other pro- 
vision in that section, or elsewhere, for any further hear- 
ing than is here indicated. The section goes on to provide 
that in case no petition is filed by any aggrieved taxpayer 
within the time mentioned, ‘‘the said report shall be pre- 
** sented by the said board to the said County Court ” with 
a petition to the Court for its approval and confirmation; 
and that ‘‘ the Court shall have power to approve and con- 
** firm said report, or refer the same back to said board with 
‘* directions to alter or modify the same in the particulars 
** specified by the Court in the order referring the same back, 
‘* and thereupon the said board shall proceed to make the 
** alterations and modifications specified in the order of said 
“Court. The alterations and modifications aforesaid being 
‘* made, the report shall be again submitted to the said 
** Court, and if the Court upon examination shall find that 
‘* the alterations and modifications have been made accord- 
“‘ing to the directions contained in said order, the said 
** Court shall approve and confirm the same by an order to 
** to be entered on its minutes; but if the said board shall 
‘have neglected or failed to make the alterations and 
** modifications set forth on the order of reference, the 
“Court may again refer the report back to said board, 
** and so on, until its original order of alterations and 
** modifications shall have been complied with by said 
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‘‘ board, and the said Court shall then‘ approve and con- 
‘* firm the said report.” 

We insist that the opportunity for a hearing thus pro- 
vided for was utterly inadequate to satisfy the guaranty 
of ‘‘ due process of law.” We maintain also that however 
inadequate it may be, no clause or word can be implied into 
this statute beyond its express terms, for the purpose of 
making the hearing more ample. The rule of.strict con- 
struction, we insist, is to be inflexibly applied to this 
statute upon this point, especially in view of the fact that 
no hearing was really had. The express letter of the 
statute is the only permissible guide to its interpretation. 

The only hearing provided for, is a hearing simply upon 
the question whether the Court shall grant or refuse an 
order requiring the board to file in court its report, to- 
gether with certain documents and data used in prepar- 
ing it. There is not a word in the entire section, or 
indeed in any other section of the statute, indicat- 
ing that it was the intent of the law makers that 
there should be any hearing whatever upon the ques- 
tion of the modification or confirmation of the report. The 
language of the section is too explicit to be mistaken. It 


_is explicitly provided that the petition of an “ aggrieved ” 


taxpayer shall apply for an order for the filing in court of 
the report of the board with the documents and data men- 
tioned. It is then provided that the Court shall hear 
‘“‘ said petition,” and shall set it for hearing within ten 
days from the date of filing. After providing for service of 
the petition upon the board, the said board is empowered 
to appear by counsel or otherwise, ‘‘ in response to said pe- 
‘ tition.” Itis authorized also to file a “ written answer 
‘** to said petition.” The provision is made for taking tes- 
timony ‘‘upon said hearing.” Finally the Court is in- 
vested with discretion ‘* after hearing and considering 
‘‘ said application to allow said order or deny the same.” 
Then it is further provided that if the order is granted a 
copy of it shall be served upon the board, and that tke 
board shall proceed to obey it according to its terms. Here 
the hearing, and the relief to be awarded upon it, termi. 
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nate. There is not a word in the statute or elsewhere to 
show that there was to be any other hearing upon any 
other question. | 

We proceed now to show more specifically some of the 
defects in the opportunity for hearing thus awarded. 

In the first place, the hearing provided for was simply 
revisory or appellate. It was a hearing after the liability 
of those assessed had become at least prima facie fixed. 
It was a hearing in which those who desired to prevent 
the assessment from becoming conclusive were compelled 
to assume the onus. If they did nothing the report was 
certain to be confirmed and to become final. This is so, 
even if we concede that the hearing provided for extended 
down to the confirmation of the report. More especially 
is it so, if, as the language of the statute explicitly de- 
clares, the hearing was to be simply upon the question 
whether or not the report and the documents and data 
mentioned were to be filed in court. 

We submit that the provision for.a hearing of this sort, 
after the liability has been prima facie established upon 
a mere matter of detail, cannot constitute the opportunity 
for a hearing implied in the guaranty of the due process. 
The cases of State v. Road Com., 41 N. J. L., 89, and 
Albany, &c., Bank v. Maher, 20 Blatch., 341, are express 
authorities to support our position on this point. 

In Albany, &c., Bank v. Maher (20 Blatchf., 341), a stat- 
ute had been passed to validate a tax previously assessed 
upon shares of stock in certain banks. Thestatute provided 
that within a certain period, therein prescribed, those 
affected by the assessment, might have it reviewed on 
certiorari to determine whether or not the assessment 
imposed upon said stock was higher than that imposed 
upon other property. Such a hearing upon a matter of 
detail, after the assessment, in which the onus was cast 
upon those resisting the assessment, was held insufficient 
to constitute ‘‘ due process of law.” 

In State v. Road Com., 41 N. J. L., 89, a statute author- 
izing an assessment of compensation for a certain public 
improvement was held not to award due process to those 
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affected thereby, because the only hearing provided for 
was a hearing in the Court of Common Pleas after the 
completion of the assessment, upon the question of its con- 
firmation. The hearing there provided for was as in this 
case a limited right of review, but it was far less restricted 
than the hearing allowed in the statute here in question. 
Mr. Justice Depew, delivering the opinion in that case, 
after stating that those affected by such an assess- 
ment are entitled to notice and an opportunity to be 
heard upon questions of law or fact relating to their 
liability, &c., said: ‘‘ It is not a compliance with this legal 
‘* principle that the prosecutors (those assessed in that 
‘* case) had notice of the hearing before the Court on the 
application for the confirmation of the report of the 
commissioners, and in fact appeared and presented their 
objections. The Court of Common Pleas Js empowered 
to consider only such objections as are presented in writ- 
ing.  Itis true the Court may order the correction or 
alteration of such assessments in any particular. But 
nevertheless the action of the Court is merely in review 
of the report of the commissioners, inwhich their judg- 
ment would necessarily be assumed to be correct until 
‘‘shown to be otherwise by testimony ; if, indeed, the 
‘Court is called upon, on such a hearing to determine 
questions of fact any further than is necessary to ascer- 
‘* tain whether, in exercising their judgment, the commis- 
‘‘ sioners departed from or violated legal principles. The 
‘opinion of a Court upon the testimony of witnesses, 
‘‘ who are selected for the evidence they will be disposed 
‘* to give, is a poor substitute for the judgment of commis- 
‘* sioners chosen for their peculiar fitness to perform such 
duties, and having opportunity to examine the 
‘‘ rounds and acquaint themselves with all the circum- 
‘* stances which should influence their judgment. Their 
‘‘ report should not be set aside upon conflicting evidence, 
‘* norovercome as evidence merely, except on clear proof 
‘‘ that it is erroneous (State v. Passaic, 37 N. J. L. 65; State 
‘‘ ». Rahway, 39 Jd., 646; S. C. 40, /d., 615). It is manifest 
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‘‘ that a hearing on such a review is not an equivalent for a 
‘‘ hearing before the commissioners in the first instance.” 

Even assuming that the hearing provided for in Section 
8 could extend to the confirmation of the report, it was 
plainly merely revisory or appellate. It was evidently the 
design of the statute that the question of the modification 
or confirmation of the assessment, should be determined 
solely upon the report and upon the documents and data 
if any, permitted to be filed with it. Otherwise, there is 
no propriety or reason in the minute provisions contained 
in this section for a hearing upon the question as to 
whether or not any documents or data are to be permitted 
to be filed with the report. If the hearing upon the ques- 
tion of the modification of the report, or of its final con- 
firmation (assuming that any such hearing could be al- 
lowed), was to be a full hearing, upon which new evidence 
could be introduced, what difference could it make 
whether any documents and data were filed with the re- 
port or not? A hearing extending only to a comparison 
of the report with the documents and data used in pre- 
paring it, without the right tointroduce new evidence was 
not sufficient. The opportunity for a hearing involved in 
the guaranty of ‘‘due process” is a party’s right of 
** being heard by himself, his counsel and his testimony, 
** more majorum, according to the laws and customs of our 
‘* fathers, and the securities and safeguards of the consti- 
** tution ” (7 Rob. Pr., 25). 

But even if new evidence could be admitted upon the 
hearing in the County Court, and if the hearing could ex- 
tend down to the final confirmation of the report, it was 
still merely revisory or appellate. The whole tenor of the 
statute shows that the intention was that, if no opposition 
should be made, the report should be confirmed as it stood. 
There is no provision anywhere in the statute for any- 
thing in the nature of a re-assessment. Even if new evi- 
dence could be admitted, it could be admitted only upon 
the question as to whether or not the assessment should 
be modified in certain particulars. If not modified, the 
Court could do nothing else than confirm it, and such a 
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mere right of review of an assessment, which js assumed 
to be prima facie valid, is not the opportunity for a hear- 
ing which is involved in the guaranty of due process, as is 
shown in the cases heretofore cited. 

But the hearing, aside from being merely revisory or ap- 
pellate, did not extend to the merits of the assessment nor 
to any question affecting the entire validity of the assess- 
ment, nor can any provisions be implied into it, for the 
purpose of extending it to such questions. As already 
stated, the express words of the statute simply provided 
for a hearing upon the question, whether or not the board 
should be ordered to file its report with certain docu- 
ments and data, &c. When that order was granted or 
denied, the right of those assessed, including the peti- 
tioner himself, to be heard, was at an end, and the power 
of the Court to hear them was exhausted. So far as 
the express language of the statute goes, all the rest 
after the granting or denial of the order, down to the 
confirmation of the report, was to be done ex parte. 
If the Court should grant the order requiring the docu- 
ments and data to be filed with the report, it was to make 
use of those documents and data in determining whether 
or not it would direct the report to be verified. If it re- 
fused the order, it had only the face of the report to act 
upon. But in either event there is no provision in the 
statute that any person should be heard, either upon the 
question of modification or upon the question of confirma- 
tion. 

It was claimed, however, in the State Court, that the 
hearing provided for, could not be limited to the mere 
question of the filing of the report with the accompanying 
documents and data, for the reason that under the provis- 
ion allowing testimony to be taken, and providing for the 
production of books and papers under the process of the 
Court those very documents and data might be brought 
before the Court without any such order. It was further 
claimed that so limiting the hearing to the question of the 
filing of the report and the accompanying documents and 
data, would leave no material issue upon which testimony 
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could be taken, as provided in Section 8. These positions 
are clearly untenable. In the first place, it is easy to 
conceive of a variety of issues which might be framed upon 
a petition for an order for the filing of a report, and other 
documents and data. The Board might answer that the 
documents and data applied for, were not in its custody, or 
were not pertinent. Or it might easily make different 
answers respecting different documents and data, thus 
raising a variety of issues upon which testimony could be 
taken. 

And in the second place, it is certain that under the 


‘clause providing for the production of books and papers 


the board could not be required to bring into Court the 
report and documents and data, the filing of which was 
prayed for in the petition. We cannot attribute to the 
Legislature the absurdity of providing for a hearing upon 
the question as to whether or not such report and docu- 
ments and data shall be filed, and then allowing either 
party, upon his own volition, to introduce upon such 
hearing those very documents. No court, acting under 
this statute, would have compelled the commissioners to 
produce their report and other documents and data, upon a 
hearing of the question as to whether or not an order 
should be granted requiring them to do so. Indeed, if the 
hearing took place during the thirty days allowed for an 
inspection of the report, the statute itself utterly precluded 
the production of the report upon the hearing, because it 
was expressly required that it should remain on file in the 
office of the board during those thirty days. This require- 


- ment, of course, did not extend to the documents and data 


used in preparing the report, but as to those the board might 
deny that it had them in its custody, it might deny their 
pertinency; it might deny that they were used in prepar- 
ing the report. The Court wouid certainly not require 
the Board to produce documents upon the hearing when in 
its answer it denied having them in its custody. And if 
it could do so, those documents, &c., could be produced 
only for inspection. They could not be retained in Court 
to be used afterwards upon the modification and confirma- 
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tion of the report. To allow any such use of them would 
be like allowing a document, produced upon the trial of a 
suit to compel it to be delivered up to be canceled, to be 
retained and canceled immediately upon its production, 
without proceeding to judgment. 

But assuming that all the documents and data which 
the Court could order to be filed could be brought in on 
the trial by proper process of the Court, the Court might 
nevertheless, deny the order requiring them to be filed, 
and thus dismiss them from its consideration, leaving the 
bare report to be acted upon in determining the question 
as to its modification and confirmation. 

Even if the hearing provided for in Section 8 could be 
assumed to extend beyond the order for filing the report, 
and accompanying documents and data, to the question of 
its modification and its final confirmation, it was still 
manifestly not a hearing on the merits. Since the hearing, 
if any, after the denial or granting of the order for filing 
the report with the documents and data mentioned, must 
necessarily be limited in the former case to the face of the 
report, and in the latter case to a comparison of the report 
with the documents, it could not extend to any objection 
not appearing on the face of the report, or in some of the 
accompanying documents or data. Indeed, as the statute 
provided only for the filing of petitions by property own- 
ers, feeling themselves ‘‘aggrieved” by some action or 
determination of the board, ‘‘as shown in said 
report,” the hearing upon such petition, even if it ex- 
tended beyond the allowance or denial of the order pray- 
ed for, was necessarily limited to objections ‘ shown in 
‘‘said report.” But whether it was limited to questions 
arising on the report and the documents and data filed 
with it, or to questions arising on the report alone, it could 
not in either case extend to certain objections going to 
the merits and indeed to the entire validity of the assess- 
ment. This the hearing could not extend to the consti- 
tutionality of the act, to the sufficiency of the resolution 
of the sup2rvisors or of the notices published under Sections 
6 and 7; or to secret frauds of the commissioners, and the 
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like, for none of the facts relating to these matters would 
appear in the report itself or in any of the documents or 
data, in the custody of the board and used by it in pre- 
paring said report. | 

Another conclusive reason why the hearing allowed 
under Section 8, even if permitted to extend down to the 
confirmation of the report, could not involve any objection 
going to the entire validity of the assessment, is that the 
Court had no power to set aside the assessment in its 
entirety. The only power conferred upon the Court with 
respect to the assessment, was a power to modify it, 
or rather to direct it to be modified, or to confirm it. 
The statute says: ‘‘ The Court shall have the power to 
‘‘ approve and confirm said report or refer the same 
‘** back to said board with directions to alter or modify 
**the same in the particulars specified * * * in the 
** order.” There is nowhere in Section 8 or elsewhere any 
provision of the statute empowering the board to set aside 
the report of assessment. The foregoing language by 
implication, excludes any such power. When the statute 
declares that the Court ‘‘shall have the power” to do 
certain things, it follows, by necessary implication, that 
it could not have power to do any other things than those 
expressed. It is a familiar rule of statutory interpretation 
that the express always excludes the implied. Or, in the 
language of the books, expressio unius est exclusio 
alterius. This is especially the rule of construction ap- 
plied to statutes conferring a special or limited authority, 
such as that here in question. If the Court had no power 
to set aside the report, but could only direct it to be modi- 
fied or confirm it, the hearing by that Court could not 
possibly extend to any objection which could be relieved 
only by setting aside the report. In other words, it could 
not hear any objection going to the entire validity of the 
report. It was necessarily excluded from hearing all 
questions as to the constitutionality of the statute, the 
validity of the resolution of the Board of Supervisors, in- 
sufficiency of publication of the notices required by the 
statute, the fact that the assessment was made by experts 
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and not by the commissioners, the excess of the cost of 
the improvement over the aggregate benefits, frauds and 
misconduct of the commissioners, affecting the entire 
assessment, &c. 

That the County Court could not award any hearing 
beyond that expressly provided in the statute is clear both 
in principle and upon authority. It has always been held 
under statutes like this that the jurisdiction and powers of 
the confirming court can extend only so far as the statute 
expressly authorizes it. The statute is the Court’s sole 
authority in such a proceeding. Whatever jurisdiction it 
possesses, it must find in the express terms of the statute. 
This results from the rule of strict construction always ap- 
plied to such statutes. There are many cases in the books 
confirming this position (Matter of Mount Morris Square, 
2 Hill, 14; Re Department of Public Parks, 85 N. Y., 463; 
Re Lange, Id., 307; Visscher v. Hudson, etc., R. R. Co., 15 
Barb., 45; Albany, etc., Bank v. Maher, 20 Blatch., 341-2; 
Re Manhattan R. Co., 6 N. E. Rep., 590; 102 N. Y., 302). 

The cases of Re Department of Public Parks and Re 
Lange, supra, are peculiarly in point. The case of Re 
Lange, supra, arose under a statute providing for an as- 
sessment much like this. The statute authorized the 
tribunal, which was empowered to confirm the assessment, 
‘“to consider on the merits all objections made to any 
‘‘ assessment, and to subpcena and examine witnesses in 
‘‘ relation thereto, and to confirm said assessments, or to 
‘‘ refer the same back to the Board of Assessors for revisal 
‘* and correction, in such respects'as they may determine.” 

Mr. Justice Andrews delivering the opinion of the 
Court said: ** The act * * authorizes the board 
‘to hear on the merits all objections, but its final action 
‘is confined either to a confirmation of the assess- 
‘‘ ment, or to returning it to the Board of Assessors for 
‘‘revisal or correction. There is no power given to the 
‘‘ Board of Revision and Correction, to inquire into the 
‘* original authority to make the assessment, or to vacate 
‘“the assessment for defect of power in the city to im- 
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‘nose it, and this power cannot, we think, be gathered 
‘* from the statutes creating it.” 

Again, in the case of Re Department Public Parks, 85 
N. Y., 463, the statute authorized the Supreme Court, on 
the coming in of a report of an assessment for a street im- 
provement, ‘‘after hearing any matter which may be 
*“* alleged against the same, either to confirm the said re- 
‘* port or refer the same to the commissioners for revisal 
‘fand correction,” &c. Earl, J., delivering the opinion, 
said that, under this authorization, the Court had no 
power to consider the constitutionality of that act or 
‘“* the legality or validity of the proceeding,” and that the 
confirmation left these matters unaffected, although the 
statute declared that the report, when confirmed, should 
be “‘ final and conclusive.” 

In these cases it will be seen that the power of the con- 
firming court, by the express terms of the statute, was 
much broader than can possibly be claimed under the 
statute here in question, and yet, because the statute did 
not authorize such court to set aside the assessment in foto, 
it was held that it had no power to hear any objection 
going to the entire validity of the assessment. The same 
doctrine applies here. 

In Re Mount Morris Square, 2 Hill, 14, under a statute 
authorizing an assessment like this, it was held that the 
confirming tribunal had no power to set aside an order of 
confirmation once made, for the reason that the statute 
did not expressly confer upon it any such power. The 
same doctrine is laid down in Visscher v. Hudson R. R. 
Co., 15 Barb., 45 (see also Hogan v. Baker, 2 E. D. Smith, _ 
22; Weeks v. Lyon, 18 Barb., 531, holding similar 
doctrine). 

The rule of construction applied to such a statute is the 
same in this particular, whether the question is as to the 
extent to which the judgment rendered upon the hearing 
therein provided for is to be deemed conclusive, or as to 
the constitutionality of the statute in providing for a 
hearing sufficient to satisfy the guaranty of due process. 
The latter was the question presented in Albany, &c., Bank 


‘athered 


irks, 85 
urt, on 
eet im- 
may be 
aid re- 
revisal 
inion, 
ad no 
act or 
at the 
rh the 
hould 


> con- 
, Was 
r the 
e did 
toto, 
“tion 
ame 


tute 
the 
r of 
ute 
rhe 
R. 
th, — 
lar 


95 


v. Maher, 20 Blatch., 341-2. There the statute provided for 
the review of the assessment after its completion, in the 
single point that the assessment upon the complaining 
party was ‘‘at a higher proportionate valuation than other 
property on the same row.” There was nothing in the 
statute to prohibit a hearing on other grounds not specified. 
The Court, nevertheless, held that the scope of the hear- 
ing was not broad enough to constitute due process of law, 
and that it could not be extended by implication beyond 
the express terms of the statute. And because the oppor- 
tunity for such a hearing did not constitute due process of 
law, the statute was held unconstitutional. 

The case of Mulligan v. Smith, 59 Cal., 206, arising un- 
der the ‘‘ Montgomery Avenue Act,” upon which the Du- 
pont Street Act was modeled, still further confirms our 
position. In that case it will be remembered the jurisdic- 
tion conferred upon the confirming Court was expressed 
in almost exactly the same terms as those employed in 
the Dupont Street Act. It was held in the opinion of Ross, 
McKee, Sharpstein and Thornton, JJ., a majority of 
the Court, that under the statute ‘‘ the County Court 
‘could exercise only such jurisdiction as was expressly 
‘‘ conferred upon it, and that because the statute did not 
‘‘ expressly authorize it to do so, it could not hear or con- 
‘sider or decide certain questions going to the entire 
‘“ validity of the assessment, such as the sufficiency of the 
‘“ netition of the taxpayers, which was the foundation of 
‘‘ the proceedings,” &c. That decision was approved by 
this Court in Zeigler v. Hopkins, 117 U. 8S. 683 (see also 
Liebman +. San Francisco, 11 Suwy., 148). In Kahn v. 
Supervisors, 79 Cal., 388, it was also held, under the same 
statute, that the County Court could not, at least, con- 
clusively determine the question of the sufficiency of the 
petition of the taxpayers. 

Still another fatal objection to the sufficiency of the 
hearing provided for in Section 8 arises from the fact that 
the confirming Court was expressly clothed with the dis- 
cretion to grant or deny the order applied for by the peti- 
tion of any aggrieved property owner for the filing of the 
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report and the documents and data used in preparing it. 
After providing for a hearing upon the petition of sucha 
property owner, Section § declares: “It shall be in the dis- 
‘cretion of the said court after hearing and consider- 
“ing said application, to allow said order or deny the 
* onme.” | 

Inasmuch as the hearing in the County Court, even 
if it extended to the final confirmation of the assessment, 
was necessarily confined toa revision of the assessment, 
in the light of the accompanying documents and data it 
was vitally essential that such documents and data should 
be filed, otherwise the hearing accorded was a mere bar- 
ren right to examine the report itself, and to point out 
discrepancies appearing upon the face of it. Hence upon 
a showing of even apparent injustice a petitioner certainly 
ought to have been able to obtain an order for the filing 
-of such documents and data. ‘The statute, however, 
as we have seen, did not enable him to obtain such an 
order as an absolute right even upon the most ample show- 
ing. Whatever he might prove upon the hearing of the 
question as to whether the order applied for should be 
granted or denied, the Court could in its discretion refuse 
to grant it. We submit that the right to a hearing guar- 
anteed by the Constitution is not a right merely to ap- 
ply to the arbitrary, unlimited and uncontrollable dis- 
cretion of acourt. It is the right of a party to demand 
justice as his lawful due upon proving that he is enti- 
tled to relief. Manifestly, an opportunity to be heard in a 
cause is of little worth when it is discretionary with the 
Court whether it will grant the relief or not. 

It is said in the opinion of the State Supreme Court 
that by the use of the word ‘‘ discretion” in Section 8, it 
was ‘‘intended to submit the whole matter to the sound 
** judgment of the Court, to be exercised according to the 
“‘rules of law.” But ‘‘discretion” is defined as ‘‘ the de- 
‘cision of what is equitable, judicious or right, in view 
“of and guided by the circumstances of the case and the 
‘‘ wisdom of the magistrate, unfettered by specific rules of 
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 nostitive law.” We submit that this is the only fair con- 
struction of that term in this statute. If it had been in- 
tended to confer upon the County Court simply the power 
to give judgment according to the facts and the law with 
respect to the order applied for, the word “ discretion ” 
would not have been used. If that is what was meant, why 
was not the same word used in conferring power to con- 
firm the report or refer it back for modification? The 
word imports something more than a power to give judg- 
ment, and it imports far less than ‘‘due process of law” 
to those whose rights are thereby affected. 

In New Brunswick, &c., Co. v. Commissioners, 38 N. J.- 
L., 190, a statute was in question which provided that in 
making an assessment like this, the commissioners should 
assess the cost of the improvement upon the lands bene- 
fited thereby ‘‘in such proportions as they should deem 
just and equitable.” It was held that the statute was 
invalid because it laid down no definite rule of apportion- 
ment, but left the matter to the uncontrolled discretion of 
the commissioners. This case was approved and fol- 
lowed in Barnes v. Dyer, 56 Vt., 469. See also Cooley on 
Taxation, 2d Ed., 642. These authorities illustrate the 
position for which we contend, that in levying an assess- 
ment like this, none of the rights of the property Uwners 
are to be left to the discretion of any subordinate 
tribunal, or indeed of any tribunal whatever. 

The discretion conferred upon the County Court enabled 
that Court to cut down the right of the property owner to 
a hearing to a mere right to inspect the report. Willit be 
pretended that a hearing which consisted simply in an 
examination of the assessment upon its face, without any 
evidence whatever, and without even the benefit of the 
documents or data used by the commissioners in making 
the assessment, was such a hearing as to satisfy the 
guaranty of ‘‘due process of law” # 
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6. NO OPPORTUNITY AFFORDED TO THOSE ASSESSED FOR 4 
HEARING AGAINST MODIFICATION OF REPORT OR AGAINST IT‘ 
FINAL CONFIRMATION. 


We insist that all those assessed to pay for this improve 
ment were entitled to be heard against every petition for 
modification, as well as against the final confirmation of 
the report, and it is plain that no opportunity for such 
hearing was provided for in this statute. It was insisted 
on the part of the defendants in error in the Court below, 
and a decision of the State Supreme Court seems to ac. 
cord with that view, that uponthe petition of an aggrieved 
property-owner setting forth objections to the report, and 
praying an order upon the board to file the same in court, 
together with accompanying documents and data, the 
County Court could only act upon the award of damages to 
the petitioner or upon the assessments of benefits against 
him, and that therefore the other property-owners assessed 
could not possibly have any interest in the subject- 
matter of such a petition and were not entitled to be heard 
against it. Even assuming it to be true that the Court 
could act only upon the damages awarded to the petitioner 
or upon the assessment of benefits against him, we main- 
tain that the other property owners assessed to pay for this 
improvement were interested in such a petition and en- 
titled to be heard against it, if they chose. 

In the first place, and without regard to the relative or 
proportional character of the assessment provided for in 
this act, it necessarily follows, from the fact that the’ entire 
cost of the improvement was imposed upon the assessed 
property, that no particular award of damages could be 


‘increased, and no particular assessment of benefits reduced, 


without affecting all the other property owners interested 


in the assessment. Any increase in the award of damages 


asked for by the petitioner, contributed, pro tanto, to swell 
the aggregate cost of the improvement, and obviously all 
those assessed except the petitioner were entitled to an op- 
portunity to be heard against such increase of the burden 
imposed upon them. On the other hand, any reduction of 
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the assessment of benefits imposed upon any particular lot 
increased the burden of the assessment upon all the other 
lots, and the owners of these lots were justly entitled to be 
heard against it. It was like a case of a debt to be paid 
by several debtors ; any reduction of the amount paid by 
any particular debtor increased, pro tanto, the amount to be 
paid by each of the others. In such a case there can be no 
question that if any particular debtor should institute a pro- 


ceeding to reduce the amount to be paid by him, or to 


determine such amount, all the other debtors would be 
entitled to notice and an opportunity to be heard in that 
proceeding. So here. As the entire cost of this improve- 
ment was imposed upon all those assessed, when the 
owner of any particular assessed lot instituted, a proceed- 
ing to determine the amount which he should pay, or to 
have that amount reduced, all the other owners of assessed 
property were entitled to be heard, and if the statute did 
not provide for awarding them such a hearing it denied 
them due process of law, and is unconstitutional. 

But aside from what has just been said, it is claimed by 
the defendants in error, and was so decided by the State 
Supreme Court, that this was not an assessment of actual 
benefits at all, but simply an assessment of relative or 
proportional benefits. We deny this, but we admit that 
the quality of relativity was ineffaceably stamped upon 
the assessment. The statute, as we understand it, con- 
templated an assessment of actual benefits apportioned 
upon some uniform plan which would make the benefits 
assessed against each lot, strictly relative and justly pro- 
portional to the benefits assessed against all the other 
lots. 

In view of this relative or proportional nature of the 
assessment, it is still more clear that when the owner of 
any particular lot applied for a reduction of the sum set 
down against his lot for benefits, all the other owners of 
assessed property were justly entitled to a hearing on the 
petition. It is manifest that no particular assessment 
could be reduced without disturbing the relativity and pro- 
portionality of the entire assessment. This is equally as 
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apparent under the construction of the act adopted by the 
State Supreme Court as under our own construction. 
Construing the act in accordance with the views of the 
State Supreme Court, it did not require or authorize the 
commissioners to assess the actual benefits against each 
or any of the lots in the assessment district, or the actual 
aggregate benefits against all the lots. It empowered them 
simply to assess the ratio or proportion of benefits as among 
the lots assessed. In this view, when the assessors set 
down as the estimated benefits to Lot A the sum of one 
thousand dollars and against Lot B the sum of two thou- 
sand, and so on, this did not amount to a determination 
on their part that Lot A was actually benefited one thou- 
sand dollars and that Lot B was benefited two thousand 
dollars by the improvement, but simply that lots A and B 
were relatively benefited in the proportion of one thousand 
to two thousand. If this be true, then it is manifest that 
any reduction of the amount of the assessment against 
either of these lots would operate precisely like a propor- 
tional increase of the assessment against the other lot. For 
example : If the assessment against Lot B were reduced 
by one thousand it would make the assessment against the 
two lots exactly equal. The same result would follow if 
the assessment upon Lot A should be increased by one 
thousand dollars. Hence such reduction of the assessment 
against Lot B would, asagainst the owner of Lot A, operate 
precisely as if the assessment upon his own lot had been 
increased one thousand dollars. Indeed, it is simply ele- 
mentary arithmetical truth that in a ratio any reduction 
of either member of the ratio is tantamount to a corre- 
sponding increase of the other member of it. It is man- 
ifest in this view of the matter that an application of the 
owner of any lot in this assessment district for a reduc- 
tion of the assessment upon his lot, instituted a proceed- 
ing in which all the other owners of assessed property 
were justly entitled to be heard. They were just as much 
entitled to be heard against an application for such a re- 
duction as they would have been if the application had 


} 
/ 
4 
} 
5 


101 


been made directly for an increase of the amount of the 
assessment against each of their lots. 

Construing the statute in accordance with the views of 
the State Supreme Court, it is clear that an application of 
any particular owner of an assessed lot for a reduction of his 
assessment, was tantamount to an application fora revision 
of the entire assessment. It was in effect an application for 
the fixing of a new ratio of benefits in lieu of that found by 
the commissicners, since a reduction of any member of a 
ratio changes the ratio. The owners of all the lots in the 
assessment district were thus so indissolubly bound 
together in this assessment that no change could be made 
in any assessment without affecting all the rest; hence, in 
order to award to those assessed due process of law it was 
absolutely necessary that the statute should provide 
for a hearing to all upon the application of any partic- 
ular property owner for a reduction of his assessment. 
This is clear upon our own construction of the statute. 
Upon our construction, also, it was necessary that the as- 
sessment should be strictly relative and proportional. It 
was necessary that the commissioners should adopt some 
uniform plan, so that their finding of the actual benefits 
to each lot would make the benefits to all the lots strictly 
relative and justly proportional. Any change in the 
amount of the assessment upon any particular lot neces- 
sarily disturbed this uniformity of plan. Besides, any 
such change operated directly to increase the amount to 
be paid by the owners of all the other lots, as in the case 
above supposed, of a debt due from several debtors. The 
right of other owners of assessed property to be heard 
against the petition of any particular property owner for 
a reduction of his assessment, is not only thus clear in 
principle, hut is also supported by authorities. In Lowell 
vs. Wentworth, 6 Cushing, 222, under an ordinance provid- 
ing for an assessment upon benefited property to pay for 
the construction of a sidewalk, it was held that every 
owner of property assessed for that purpose was entitled 
to notice and an opportunity to be heard, not only with 
respect to the assessment upon his own property, but also 
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with respect to the assessment imposed upon all the other 
property affected by the improvement, and that although 
a particular property owner was accorded an ample op- 
portunity to be heard as to the assessment imposed upon 
his own property, the assessment was nevertheless void 
as against him, because the amounts assessed upon 
the property of all the other persons interested were 
fixed at a different hearing, and at another time and 
place, of which said property owner had no notice. Mr. 
Justice Metcalf, delivering the opinion in that case, said: 
‘*A certain sum is to be assessed on a certain number of 
‘proprietors according to the extent and value of their 
** respective estates. Hach is interested in the amount to 
‘“* be assessed upon all the others, and each should have an 
‘opportunity not only to make suggestions and proofs 
“respecting his own estate, but also to hear and reply to 
“the suggestions and proofs of all others respecting 
‘* theirs.” 
See also Gilkerson vs. Scott, 76 Ills., 510. 

There is a more glaring deprivation of due process in 
this case than in Lowell vs. Wentworth, supra. There, 
every property owner was accorded an opportunity to be 
heard at least upon the question of his own assessment. 
Here, as we claim, the statute allows no opportunity fora 
hearing at all except to a very limited class of property 
owners, and then only to such a limited extent as to be of 
no value. 

We have thus shown, we think, beyond doubt, that 
even assuming that upon the petition of an aggrieved 
property owner under Section § of this statute the 
Court could fix only the amount of damages awarded 
to the petitioner, or the amount of the assessment 
against him, the other property owners were never- 
theless fairly, justly, and constitutionally entitled to 
an opportunity to be heard against such petition, 
because of the relative and proportional character 
of the entire assessment, and also because the whole 
burden of the improvement was cast upon this assess- 
© pied Gatrict. 
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It was claimed in the Court below, however, on the part 
of the defendants in error, that all of the property owners 
were in fact accorded an opportunity to be heard under 
Section 8, because they could all petition. This position is 
entirely untenable. The statute provided for petitions 
only by property owners feeling themselves aggrieved by 
some action or determination of the board, ‘‘ shown im 
said report.” Hence a property owner who was satisfied 
with the original assessment, but desired to prevent any 
modification of it to his injury, certainly could not petition; 
so also a property owner who was dissatisfied with the re- 
port, but whose grievance did not appear upon the face of 
the report, could not petition. 

But it was further claimed by the defendants in error, 
and this was the view adopted by the State Supreme Court, 
that although the statute does not expressly provide for 
any hearing of other property-owners upon the petition of 
one feeling himself ‘‘ aggrieved,” yet it does not prohibit 
such a hearing, and may be construed as impliedly allow- 
ing it. This position also seemes to us utterly untenable 
without rejecting the plain and explicit language of the 
statute. The statute expressly provided who should ap- 
pear and contest a petition for modification. After pro- 
viding for the filing of the petition, and for setting it down 
for ahearing,Section 8 says: ‘‘That parties filing said petition 
“ shall * * * serve a copy thereof ow ai least one of the mem- 
‘* bers of the Board of Commissioners; and said board may 
‘‘appear by counsel or otherwise before said Court tn re- 
‘‘ sponse to said petition; said board may file a written 
“answer to said petition with said Court.” Unless this 
statute is independent of all the rules of construction 
which from time immemorial have been applied to all stat- 
utes, and especially to statutes like this, conferring 
special and limited powers unknown to the common law, 
it is utterly impossible to hold, in the light of this lan- 
guage, that any one but the board could be notified of such 
a petition or could appear in response to it or could answer 
it. When the statute declared that said board ‘‘ may ap- 
pear” and ‘‘may file a written answer,” it was tanta- 


mount to a declaration that no one else could appear or 
file such answer. 

‘‘ A statute that prescribes that a thing should be done 
‘** in a particular way carries with it an implied prohibition 
‘against doing it in any other way” (New Haven vs. 
Whitney, 36 Conn., 375; District Tp. vs. Dubuque, 7 lowa, 
284). So ‘‘ where the means for the exercise of a granted 
‘* power are given, no other or different means can be em- 
** ployed as being more effectual or convenient ” (/%e/d vs. 
People, 2 Scammon, 83). Again, ‘‘ whena statute assumes 
**to specify the effects of a certain provision, we must 
** assume that all the effects intended by the lawmaker are 
** stated ” (Perkins vs. Thornberg, 10 Cal., 189; citing Lee 
vs. Evans, 8 Id., 424; Bird vs. Jackson, 7 Id., 307; People 
vs. Whitman, 10 Id., 30). See also cases elsewhere cited 
to show that under a statute of this kind no power can be 
exercised except such as is expressly authorized, and noth- 
ing can be done except what the statute explicitly allows 
to be done, and generally that such statutes are to be 
strictly and narrowly construed and followed. 

Applying this doctrine here, it is manifest that, as the 
statute authorized only the Board of Commissioners to 
appear and answer the petition of an aggrieved property 
owner, no one else could appear or answer it, or take any 
part in the proceedings upon it. The opinion of the State 
Supreme Court, in speaking of the provision allowing the 
board to answer such a petition, says: ‘‘I do not regard 
‘* the fact that the commissioners were allowed to answer 
‘“* the petition of the aggrieved party as of any conse- 
** quence.” We respectfully submit that the learned Court 
had no right in construing this ‘statute, especially in view 
of its character, to reject any provision in it as of ‘‘no 
consequence.” No direction or provision of such a statute 
can be rejected as immaterial. 

Not only is it necessary to reject the explicit language 
of this statute in order to afford a hearing to other prop- 
erty Owners against the petition of one feeling himself 
aggrieved, but other provisions must be interpolated into 
it. Itis necessary to strike out the provision that the 
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board may appear and answer, and to substitute in its 
place an implied provision that any one interested may 
appear and answer. We venture to say that no such rule 
of construction was ever applied to any other statute, 
especially to any other statute like this. Least of all, can 
such a construction be adopted to interpolate into such a 
statute a provision for a hearing which it does not contain, 
in grder to sustain a fraudulent and conclusive judgment 
rendered without any hearing whatever, or any opportu- 
nity therefor. 

Even if Section 8 could be construed as providing for a 
hearing of other property owners upon petitions for modi- 
fication, it would be ineffectual for want of any provision 
for notice of such petitions, except to the board. The 
provision for service of such petition upon the board, and 
upon no one else, puts it beyond doubt that the Legislature 
did not intend that any one but the board should appear, 
or be heard against such a petition. The notice prescribed 
by Sec. 7 cannot be held to have been notice of the filing 
of such petitions for reasons already indicated. That 
notice did not and could not point to a hearing upon such 
a petition, especially if the notice was to be published, as 
it was published, during the period allowed for filing peti- 
tions. The provision for serving petitions on the board 
proves that the original notice was not intended to be a 
notice of such petitions. If the notice was not sufficient 
warning of the filing of such petition to the commission- 
ers who published it, much less can it be deemed adequate 
warning thereof to property owners who might never see 
the notice. 

The State Supreme Court refers toa number of decisions 
in other States as authorities for the position that the 
notice provided for in Sec. 7 was sufficient notice to other 
owners of assessed property of the filing of petitions by 
‘“‘agorieved ” property-owners, and that no other notice 
thereof was necessary. These cases are all distinguished 
from that now under consideration by radical differences 
in the statutes out of which they respectively arose. 

The case chiefly relied upon as authority on this point, 
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is Patterson vs. New York, 1 Paige, 115. That case arose 
under the New York statute of 1813, which provided 
among other things that upon the completion of an assess- 
ment of this kind the commissioners should deposit it in the 
Clerk’s office for inspection, and give notice by publication _ 
that it was so deposited, and that 7 would be presented to 
a designated court for confirmation on a day specified in 
said notice. It further provided that at any time within 
ten days after the first publication of said notice, any 
one interested might present to the commissioners his ob- 
jections to said report; that the commissioners might 
modify the report in the particulars in which it was so ob- 
jected to, if in their judgment said modification was re- 
quired, and thereafter submit it to the Court for con- 
firmation; and that the Court, after hearing any matter 
alleged against it, might confirm it or refer it to the same 
or other commissioners for reconsideration. In the case 
cited, the plaintiff sought to enjoin the enforcement of 
such an assessment, because the original report was 
changed to his detriment before submission for confirma- 
tion upon the objection of another property owner. There 
is a dictum in the case to the effect that notice of such 
objection or modification was unnecessary, because the 
original notice specified the time when the report would 
be presented for confirmation, and gave the plaintiff an 
opportunity to be heard against its confirmation as 
modified. 

The difference between the case there presented and the 
case at bar is obvious. There the original notice specified 
the time when the report would be presented to the Court 
for confirmation. The modifications of the report were to 
be made before it was so submitted. Thus the original 
notice distinctly pointed to a tribunal, a time and place 
when every property owner could be heard against the re- 
port as a whole, or against any of the modifications made ' 
in if upon the objection of others. Besides, the property 
owners there had an ample opportunity for a hearing be- 
fore the commissioners. Here we have no such case. Here 
the notice did not designate the time when the report would 
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be presented for confirmation, neither did it indicate any 
time when any petition- for modification should be pre- 
sented or heard. And there was no opportunity for a hear- 
ing before the commissioners. And, furthermore, Patter- 
son vs. Mayor is verbally overruled by Re Hamilton 
Avenue, 14 Barb., 499. 

Another case relied on by the State Supreme Court on this 
point is Gilbert vs. New Haven, 59 Conn., 472. Thestatute 
there in question was wholly unlike that presented here. 
lt provided for a notice and a full opportunity for a hearing 
to all persons interested before and during the making of 
the assessment, and the complainant in Gilbert vs. New 
Haven, supra, actually appeared and was heard. That 
statute further provided for the submission of the assess- 
ment to the municipal council for confirmation, and that 
until so confirmed it should not be deemed ‘‘to be made 
or done.” Under that statute the entire proceeding, from 
the first step until the final confirmation of the assess- 
ment, was made one entire continuous proceeding, and 
the original notice, under such circumstances, might 
well be deemed to be notice of the whole proceeding, 
especially as against one who actually appeared and was 
heard. : 

The case of Chamberlain vs. Cleveland, 34 Ohio St., 
570, also relied upon by the State Supreme Court on this 
point, is in like manner clearly distinguishable from the 
case at bar. In that case the statute provided for a real 
and full opportunity for a hearing to all concerned under 
the original notice, and such notice might, therefore, be 
fairly regarded as dispensing with the necessity of any 
special motive for a particular application for modifica- 
tion. Besides, what was said in that case on this point 
was obiter dictum, the Court expressly declaring that it 
was unnecessary to decide the point (see page 567 of the 
Report). 

In Avery vs. East Saginaw, 44 Mich., 587, another of 
the cases relied upon against us, it was simply decided 
that a board of equalization had jurisdiction to raise the 
assessment of a taxpayer without special notice to him, at 
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a session held pursuant to the general notice, published 
as required by law, at which he hat ample opportunity to 
be heard, and that by such general notice each taxpayer 
was charged with presumptive knowledge of all that took 
place at the session affecting his assessment. That being 
a case arising under a general tax law, of course differed 
entirely from the case at bar. It might well be held in 
accordance with principles as heretofore stated, in discuss- 
ing the distinction between special assessment statutes and 
general tax laws, that the necessity for prompt collection 
of the public revenue renders it impracticable to accord to 
each taxpayer special notice of proceedings before boards 


of equalization relating to his assessment. Besides, the 


general notice provided for in the statute under considera- 


tion in that case pointed every taxpayer to a tribunal, 


time and place where he could fully be heard. The notice 
provided for in the Dupont Street Act was not such a 
notice. And finally, the decision in Avery vs. Kast Sag- 
inaw is contrary to decisions in other States. Thus in 
Kuntz vs. Sumption, 117 Ind., 1; same case, 19 N. E. Rep., 
474, it was held that a statute which permitted the raising 
of individual assessments by a board of equalization, 
without special notice to those whose assessments were 
thus raised, at a meeting of such board, held pursuant to 
a general public notice, like that mentioned in Avery vs. 
East Saginaw, was unconstitutional and void. 

The cases of Gates vs. Brooks, 39 Iowa, 510; Murphy 
vs. Graham, 6 Paige, 625, and Astor vs. N. Y., 62 N. Y., 
588, relied upon on this point, have little, if any, bearing 
here, and so far as they apply at all, they are clearly dis- 
tinguishable from this case, because of radical differences 
in the circumstances, and in the statutes under which 
they were decided. 

It was suggested in the Court below that it was not 
necessary for other property owners to be heard against 
such a petition for the reason that the board represented 
them, and that the answer and defense by the board 
constituted a sufficient answer and defense on their behalf. 
Such a theory is clearly untenable in view of the relation 
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in which the board to all the property owners assessed. 
From the beginning to the end of the proceedings the 
board acted and was intended to act in invitos against the 
property owners. And when we come to examine into 
the facts of the case, the idea of holding the board to be a 
representative of any of those assessed becomes simply a 
grim joke. When we consider the frauds and misconduct 
of those commissioners, and the diligence which they 


manifested in keeping up expenses, and otherwise exagger- _ 


ating the cost of the improvement as much as they 
possibly could, the idea-of appointing them as representa- 
tives of those assessed is like making the wolf a shepherd 
to protect the sheep. Not only does this statute provide 
no opportunity upon the part of other property owners to 
be heard against the petition of one feeling himself ag- 
grieved, but it provides no opportunity for any of the 
property owners to be heard against the final confirmation 
of the assessment. As we have already seen the only 
hearing provided for was the hearing allowed upon the 
filing of a petition of an aggrieved property owner for an 
order requiring the board to file its report with accom- 
panying documents and data. There is nosemblance of a 
provision for any further hearing. We maintain that in 
order to afford due process of law to those assessed, it was 
necessary that the statute should provide not only for a 
hearing for all other property owners upon each petition 
for modification, but also for a final hearing upon the 
question of the confirmation of the report, whether it 
was confirmed as it originally stood or after modifica- 
tion. Hearings upon petitions of aggrieved property 
owners, however ample or numerous, could not dispense 
with the necessity for such a final hearing. After all 
modifications had been made the report became, in effect, 
a new report, and we maintain that to constitute due pro- 
cess of law, the statute should have provided for a new 
notice to all those assessed upon the final presentation of 
this modified report for confirmation. Owing especially to 
the relative and strictly proportional nature of the assess- 
ment provided for in the statute, the modifications, how- 
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ever slight, changed the report entirely. By the original 
report the commissioners found not only the actual 
benefits to each of the lots assessed, but what they must 
be presumed to have deemed a just proportion of benefits 
among all those assessed. After the report had been 
modified in accordance with the numerous petitions pre- 
sented, it became a finding of an entirely new proportion 
of benefits. The report, after modification, changed the 
burden of the assessment upon every lot affected by it. 
Not a Single lot in the assessment district stood bound to 
pay the same amount of money towards this improve- 
ment after the report had been modified that it did before. . 
In New York it has been held under the Act of 1813 that 
where, by subsequent modifications the original report of 
an assessment of this nature has been thus changed 
throughout and has become in effect a new report, a new 
notice must be published before it is presented for con- 
firmation, and a new opportunity for fresh objections and 
for a fresh hearing awarded (Re Dover St., 1 Cow., 74-75; J 
Re John and Cherry Sts., 19 N. Y., 673-675 ; March vs. 
Port Chester, 71 N. Y., 309). 
Upon the same ground we insist that the statute here 
should have provided for a new notice after the modifica- 
tion of the report in order to enable those assessed to be 
heard against its final confirmation. The original notice 
prescribed by Section 7 cannot be deemed sufficient notice 
of the final presentation of the modified report for con- 
firmation, not only because the modified report was not 
in fact the same report as that mentioned in the notice, 
but also because the statute limited no time in which the 
report should be presented for confirmation. The only 
limitation upon the presentation of such a petition con- 
tained in the statute is, that it shall be presented if no | 
petitions of aggrieved taxpayers are filed. Since the stat- 
ute allowed thirty days for the filing of petitions by the 
property owners, of course a petition for confirmation 
could not be filed until after the expiration of that period. | 
The statute, however, contained no limitation of the time 
within which it should be filed. The board might file it 
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immediately, or it might not file it for years. On this 
ground it was perfectly manifest that the original notice 
prescribed by Section 7 cannot possibly be deemed to be 
notice at all, much less adequate notice of the final con- 
firmation of the report, or of any opportunity to be heard 
thereon. | 

Besides, the words of the statute utterly preclude any 
hearing upon the final confirmation of the report. Sec- 
tion 8 expressly provides that after the report has been 
modified as directed by the Court, ‘‘ The said. Court shall 
‘‘then approve and confirm said report.” The duty to 
confirm being thus imperative, a hearing upon the ques- 
tion of confirmation would have been useless. 

The State Supreme Court suggests that our construc- 
tion of this statute, with respect to the hearing allowed 
by it, would render provisions for such a hearing simply 
farcical. Admitting this to be so, we submit that it is no 
reason for implying into this statute reasons for a hearing 
which it does not contain, especially after the assessment 
has been imposed without a hearing. The construction of 
the statute, which the learned Court thus pronounces to 
be farcical, is a construction derived from the plain reading 
of the statute itself. It requires no construction. It con- 
strues itself. Its language is plain and easily understood. 
We simply ask that it shall be held to mean what it says. 
We simply call attention to its plain and specific words 
and ask the Court to construe it in accordance therewith. 
If it provides for a hearing which, if accorded, would be 
simply trivial and fareical that is not our fault; it is the 
fault of the statute. We admit that the hearing provided 
for is not an adequate hearing, and it is because it is not 
so that we claim the statute to be unconstitutional. We 
admit that it provides for a hearing upon comparatively 
trivial questions and for a hearing upon no other questions. 
We admit that the hearing provided for does not extend 
to the merits, but is limited merely to the comparatively 
unimportant question whether or not the report of the 
commissioners shall be filed with or without the docu- 
ments and data used in preparing it. It is because the 
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hearing provided for is thus meagre and cramped, and in- 
deed trivial and farcical, that we insist that this statute 
does not award due process of law, is unconstitutional and 
void. 


7. ASSESSMENT BEING ON ITS FACE IN EXCESS OF THE 
ASCERTAINED BENEFITS, WAS OBVIOUSLY VOID FOR WANT 
OF JURISDICTION AND DUE PROCESS. 


(a.) Power of assessment in cases of this kind is strictly 
dependent upon and commensurate with the special bene- 
fits to the assessed property. 
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It appears on the face of the assessment in this case, 
and of the order confirming it, that the gross amount of 
benefits to the property assessed accruing from this im- 
provement was found to be $796,837, while the gross 
cost, damages and expenses of the improvement assessed 
upon that property were ascertained to be $914,991, or 
about $118,000 more than the benefits (Rec., p. 259). 

But even this enormous sum was not the limit of the 
assessment. The board issued bonds to be paid out of the 
assessed property for $1,000,000, or nearly $100,000 more 
than the stuffed and padded estimate of gross cost, dam- 
ages and expenses, and more than $200,000 beyond the 
ascertained benefits accruing from the improvement to 
the assessed property. If there is any principle of law or 
justice or right reason which can even palliate the enor- 
mity of this stupendous, lawless and wicked exaction, or 
which can clothe its hideous indecency with even the out- 
ward seeming of ‘‘ due process,” we have been unable to 
discover it. 

That the power of assessment of the cost and expense 
of an extraordinary local public improvement, like that | 

‘ here in question, upon adjacent property benefited thereby ' 
is solely derived from, and measured and limited by, the 
actual special benefits from such improvement accruing to 
‘such property, above and beyond the general benefit to the 
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entire community, is settled by an absolutely overwhelm- 
ing and constantly increasing array of authorities.* 

The ancient authority of Sewer Commissioners in Eng- 
land has always been held subject to a similar limitation. 
A final decree of such commissioners imposing an assess- 
ment upon adjacent property to pay for the construction 
of a sewer or the like was always held impeachable colla- 
terally by showing that property assessed thereunder was 
not benefited and, therefore, that there was no jurisdiction 
or power to assess it. (Bow vs. Smith, v Mod., 94; Neave 
vs. Weather, 3 Ad. & El. (N. S.), 1072; See also Rex vs. 
Justices, 3 Buirr., 1530.) 

In the leading opinion on the State Supreme Court in 
this case it is laid down that this power of assessment is 
merely a branch of the genera] power of taxation for rev- 
enue, and is dependent upon and measured by the benefit 
accruing from the improvement, to pay for which any 


* Cooley Tax. (2d Ed.), 606-675 ; 2 Dill. M. C, (8d Ed.), 759; 2 Desty Tax., 1237 ; 
Welty Assessment, 415; Taylor vs. Palmer, 31 Cal., 264; Creighton vs, Manson, 
27 Cal., 624: Re Market Street, 49 /d., 546; People ve. Lynch, 51 /d., 15: Peay ve. 
Little Rock, 32 Ark., 31: Nichols vs. Bridgeport, 23 Conn., 189; Bridgeport vs. 
New York, &c., R. R. Co., 36 Jd., 262; Chicago vs. Larned, 34 Ill., 208; Lee 
vs, Ruggles, 62 Ill, 427; Crawford vs. People, 82 fd, 559; Gridley 
vs. Bloomington, 88 /d, 554, 557; Chicago vs, O’Brien, 111 fd, 535; 
Davidson vs. New Orleans, 34 La. An., 170; Dyar vs. Farmington, 70 Me., 
127; Brooks vs. Mayor,48 Md., 267; Jones vs, Alderman, 104 Mass., 469; Minne 
sota, &e., Co. vs. Palmer, 20 Minn., 468; State vs. District Court, 29 /d., 62; Macon 
vs. Patty, 57 Miss., 383; McCormack ve. Patchin, 53 Mo., 36; Zoeller vs. Kellogg, 
4 Mo. App., 163; Lohrum vs, Eyermann, 5 /d., 483; Hanscom vs. Omaha, 11 
Neb., 41; Tidewater Co. vs, Coster, 18 N. J. Eq., 518; State vs. Newark, 27 
N. J. L., 185; State vs. Hoboken, 36 /d., 291; State ws. Jersey City, 37 /d., 128; 
Jersey City ws, Freeland, 43 /d,, 638; State vs. Paterson, 48 N. J. L, 485; 
Schenley vs. Commonwealth, 36 Pa. st., 57; McGonigle ve. Allegheny, 44 Id.,121; 
Hammett vs. Philadelphia, 65 /¢., 150, 153; Washington Avenne, 69 Id,, 364; 
Wistar vs. Philadelphia, 80 /7., 505; Seely vs. Pittsburgh, 82 /d., 360; Jn reSaw- 
mill Run Bridge, 85 /d., 169; Philadelphia ve. Keith, 2 Atl. Rep. (Pa.), 207 : 
Protestant Orphan Asylum’s Appeal, 111 Pa. St., 135; Allentown vs. Adams, 81 
[d., 430; In Re Paving 10th Street, 4 Kast. Rep., 341; Re Fourth Avenue, 3 Wend., 
452: Chamberlain vs, Cleveland, 34 Ohio St., 554-561; Taylor «s. Chandler, 9 
Heisk. 366; Barnes vs. Dyer, 56 Vt., 470; Norfolk vs. Ellis, 26 Gratt,, 246 (per 
Anderson and Boulding, J/.); Hale vs. Kenosha, 29 Wis., 606; Donnelly vs. 
Decker, 58 /d., 464; Union Pacific R, R. Co. vs, Meyers, 115 U. S., 1; Board vs, 
Vauxhall, &c., 7 Ell. & B., 980; Stafford vs Hamston, 2 Bro, & B., 691. 
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particular asséssment is made, only in the same way that 
all taxation is based upon supposed benefit to the tax- 
payers. Thisisclearly erroneous. There is a very marked 
distinction between the power of general taxation and the 
power of special assessment upon benefited property to 
pay for a particular improvement, with respect to the 
benefit upon which they are respectively based, as is shown 
in Cooley on Taxation (2d Ed.), 606, and in a multitude of 
decisions. 

Judge Cooley shows, in effect, among other things that 
a tax isa public burden imposed without regard to any 
particular benefit to be derived from that particular 
exaction, the general benefit of good government, and the 
necessity of maintaining it, being the source of the power, 
while a local assessment is merely the exaction of compen- 
sation for a special benefit of those assessed, beyond the 
rest of the public, from the construction of a public im- 
provement (Cooley on Tax., 2d Ed., 606). 

The same distinction is concisely stated by Mr. Justice 
Bronson in Sharp vs. Spier, 4 Hill., 82; approved and 
followed in Creighton vs. Manson, 27 Cal., 620. 

To the same effect as to the distinction between a tax 
and a special assessment are: Doyle vs. Austin, 47 Cal., 
358; People vs. Lynch, 51 J/d., 15; Bridgeport vs. New 
York, &c., R. Co., 36 Conn., 262; Macon ws. Patty, 57 
Miss., 3385, 386 ; Chamberlain vs. Cleveland, 34 Ohio St., 
561, 562. 

And generally as to the essential] distinction between 
these two classes of public exactions, see Emery vs. San 
Francisco Gas Co., 28 Cal., 345; Burnett vs. Sacramento, 
12 Id.,76; Chambers vs. Satterlee, 40 Jd., 514; Opening 
Casacalvo, &c., Street, 20 La. An., 497; Allen vs. Galves- 
ton, 51 Tex., 302; Macon vs. Patty, 57 Miss., 385, 386; see 
opinion of Mr. Chief Justice George in the case last cited. 

The doctrine that this power of special assessment is 
strictly dependent upon and bounded by the special actual 
benefits accruing from the particular improvement to the 
property assessed is nowhere better stated than in Cham- 
berlain vs. Cleveland, 34 Ohio St., 561, 562, a case which, 
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in many of its features, is strikingly analogous to the case 
at bar, although dissimilar in others. 

This doctrine is abundantly sustained and variously illus- 
trated by the long line of decisions heretofore cited and by 
many others which may be cited. As stated in Brooks 
vs. Mayor, 48 Md., 267, the underlying idea of an assess- 
ment of this sort is that the property assessed is enhanced 
in value by the improvement to an amount at least equal 
to the sum assessed against it, the assessment not being a 
tax resting entirely upon the ground of equal benefits re- 
ceived. In Taylor ws. Palmer, 31 Cal., 254, also, 
the power to levy such an assessment is described as 
‘‘a power to tax specific property FOUNDED UPON THE 
‘* BENEFIT supposed to be derived by the property itself 
‘‘ from the expenditure of the tax in its immediate vicin- 
‘‘ity. Hence property not benefited by the improve- 
‘*ment cannot be subjected to the burden imposed for 
‘* that purpose.” 


Again, in Re Market Street, 49 Cal., 549, the Court 
says: ‘‘The BASIS * * * JIS THAT OF BENEFIT DERIVED 
‘*TO THE PROPERTY ASSESSED, * * * the amount as- 
‘* sessed being, as observed by Mr. Justice Bronson, ‘an 
‘** equivalent or compensation for the enhanced value,’ 
“oe * * 4H, 88, * * * ‘om ONLY BECAUSE OF THE 
‘* * SPECIFIC BENEFIT RECEIVED that specific property is taxed 
‘** for a specific purpose.’” And in the early case of 
Creighton vs. Manson, 27 Cal., 624, it is said: “ THE 
‘* ASSESSMENT MUST NOT EXCEED THE VALUE OF THE BENE- 
‘* PIT CONFERRED BY THE MAKING OF THE IMPROVEMENT,” 
&c. Similar expressions abound in the other cases 
cited. 

The essential character of such assessments is indicated 
by the significant name of ‘‘ Assessment for Benefits,” 
distinctively applied to them (People vs. Parks, 58 Cal., 
655). 

The ‘‘ benefit” which will authorize such an assessment 
must, as already stated, be special and peculiar, and not 
the general benefit accruing to the assessed property, and 
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not such as are common to the entire community (Jones 
vs. Alderman, 104 Mass., 469; Union Pacific R. Co. vs. 
Meyers, 115 U. 5., 1). 

The benefit must be direct and immediate and not con- 
tingent or remote to authorize the imposition of the 
assessment, and if it is of the latter kind rather than the 
former, as to any of the property assessed, that will con- 
stitute a sufficient ground of defense against the assess- 
ment upon that particular property (Bridgeport vs. New 
York, &c., R. R. Co., 36 Conn., 262; City vs. West Middle 
District, 45 Id., 464). 7 

And the benefits upon which this power of special as- 
sessment is based, and those underlying the power of 
general taxation, are further distinguished, as the authori- 
ties show, inthis: That the former are actual benefits 
whose present or future existence, as the result of the 
particular improvement in question, must be judicially 
ascertained as a fact before the power can be exercised, 
while the latter are merely the implied benefits resulting 
from the maintenance of the government, whose existence 
is conclusively presumed. 

The authority to levy such an assessment is generally 
held to be referable rather to the power of eminent domain 
than to that of general taxation. The assessment is re- 
garded pro tanto, as a taking of the property for public 
uses and the benefits of improvement constitute compen- 
sation for the taking. This being true, it is clear that 
in order to constitute just compensation the benefits must 
equal or exceed the assessment imposed. Otherwise there 
is no constitutional authority to impose it. 


(b.) The power of assessment being thus limited by the 
actual special benefits, the assessment in this case being in 
excess of the benefit was wholly void if the commissioners 
had the power to find the fact and quantum of benefit. 


The special benefit, accruing from a public improvement, 
to the property specifically assessed to pay for it, being thus 
the source, measure and boundary of the power to assess 
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it, it necessarily follows that if the aggregate cost of the 
improvement exceeds the judicially ascertained aggregate 
benefit to the property assessed the entire assessment is 
void, as in excess of jurisdiction (Cooley Tax, 2 Ed., 461, 
661; Dill. Mun. Corp. (3d Ed.), Sec. 761; Creighton vs. 
Manson, 27 Cal., 624; Re Market Street, 49 Jd., 549; Craw- 
ford vs. People, 82 Ill., 557; Tide Water Co. vs. Coster, 18 
N. J. Eq., 518; State vs. Hoboken, 36 N. J. L., 291; State 
vs. Paterson, 37 J/d., 380, 381 and 383; State vs. Newark, 
Id., 415; State vs. Road Com., 41 /d., 83; Canal Bank vs. 
Mayor &c. of Alb., 9 Wend., 244; Re Albany Street, 11 
Id., 148; Chamberlain vs. Cleveland, 34 O. St. 561; 
Hammett us. Philadelphia, 65 Pa. St., 151, and other cases 
above cited). 

In State vs. Paterson, 37 N. J. L., 383, the Court say : 
‘‘ Tf, in putting the law into practical operation, it shall be 
‘* ascertained that the Legislature has selected a district so 
‘* circumscribed, that the benefits which flow from the 
‘‘ authorized improvement are not equal to its cost, the 
‘‘ enactment would furnish no lawful authority to make 
‘‘ an assessment in excess of actual benefits.” 

An assessment in excess of the actual benefits is as al- 
ready stated, pro tanto, a taking of the property without 
‘* just compensation” (Cooley Tax., 2 Ed., 661; Zoeller vs. 
Kellogg, 4 Mo. Ap., 163; Davidson vs. New Orleans, 34 
La. An., 170, and other cases heretofore cited). 

‘Where under the power of eminent domain it is at- 
tempted to take property without just compensation, the 
rule is, not that the taking shall be allowed to the extent 
that the compensation is adequate, but that the whole pro- 
ceeding is void, and that the taking of any of the property 
may be enjoined. The same rule applies here. The 
assessment being the only source of payment of the cost 
of this improvement, if the assessment exceeds the benefit 
it is not merely the excess which is void, but the entire 
assessment must fail (Canal Bank vs. Mayor, &c., 
Albany, 9 Wend., 252, and other cases above cited). 

An assessment of this kind must, indeed show affirma- 
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tively, on its face, that it does not exceed the benefits, but 
that the aggregate benefits are at least equal to the aggre- 
gate assessment, and that the burden is apportioned among 
the parcels of property assessed in proportion to the actual 
benefits, in accordance with the rule that in the exercise of 
a special and limited authority the proceedings must show 
on their face that the authority has been strictly pursued 
(Crawford us. People, 82 Ll, 559; Chamberlain vs. Cleve- 
land, 34 O. St., 567; State vs. Hudson, 29 N. J. L., lu4; State 
vs. Newark, 36 /d., 172). 

In this case the proceedings instead of showing on their 
face that the benefits equaled or exceeded the amount of 
the assessment showed the exact contrary. The enforce- 
ment of such an assessment would present a plain case of 
naked confiscation without the semblance of ‘‘ due process 
of law.” : 

If the Legislature, after this assessment, thus void on its 
face, had passed an act confirming it, the act would have 
plainly been unconstitutional and void. In the language 
of Judge CooLey: ‘‘ Such action would have been mani- 
‘* festly colorable and arbitrary, would give demonstration 
‘* that the proper authority had never determined the case 
‘fon the principles of taxation, and such wrong must 
‘* always be open to correction. A man’s property is not to 
‘* be taken from him with impunity and without redress 
‘** by simply calling the appropriation an assessment when 
** it is not.” 

But the State Supreme Court held that the com- 
missioners were not authorized to find the quantum of 
benefits in this case, but only the relative benefits. If this 
be so, then the statute must be construed as arbitrarily 
declaring in effect that the benefits to the property within 
the assessed district will equal the aggregate cost and 
expense of improvement. So construing the act it is 
unconstitutional, as will hereafter be shown. But is this 
the true construction? 
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(c.) Had the commissioners power to find fact and quan 
tum of benefit ? 


To determine whether the act does provide for the find- 
ing by the commissioners of the fact and quantum of 
benefits we refer to the sections of the statute bearing 
upon that question. The sections which are said by the 
State Supreme Court, to determine the question of the 
existence and sufficiency of the benefit to the property in 
the assessment to justify the improvement, are Sections 2 
and 3. Section 2 provides, that. the cost and expense of 
the improvement ‘‘shall be assessed upon the district 
‘hereinafter described as benefited by said widening.” 
Section 3 provides, that ‘‘ the district benefited by said 
‘‘improvement and upon which the cost of making the 
‘* same shall be assessed, is hereby described and designated 
‘** as follows,” &c. ! 

The foregoing are the only sections which can be tor- 
tured into the semblance of a declaration on the part of 
the Legislature, that the property in the assessment dis- 
trict is benefited at all, much less that it is benefited to 
the extent of the entire cost .of improvement. The 
utmost that can be claimed from these two sections is 
simply that the Legislature undertook to define and de- 
scribe the district which was to be specially and peculiarly 
benefited by the improvement. There is not a word in 
either section which indicates any intention on the part of 
the Legislature to declare that the benefit to the property 
in that district would be equal to the entire cost of im- 
provement, or, indeed, that all the property in that dis- 
trict would be benefited at all. Applying to these sec- 
tions, therefore, the rule of strict construction, which is 
uniformly held to be the proper rule for interpreting stat- 
utes of this kind, it certainly cannot be held that it deter- 
mines either of those facts, conclusively or otherwise. 
The second section simply refers to the third for a descrip- 
tion of the district benefited; and the third simply defines 
and bounds ‘‘ the district benefited by said improvement.” 
It is utterly impossible, upon any known rule of statutory 
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interpretation, to construe these sections as having the 
meaning attributed to them in the opinion of the State 
Supreme Court; nor is there any other section in the entire 
statute capable of any such construction. / 

We maintain, further, that the statute does explicitly 
provide for a finding by the commissioners of the fact and 
quantum of benefits to property in the assessment district. 

The section which described the duties of the commis- 
sioners with respect to the appraisement of damages and 
assessment of benefits is Section 7. In that section, after 
directing how the damages are to be appraised, it is pro- 
vided as follows: ‘‘Said board shall also proceed to ascer- 
*‘ tain and set down in a written report a description of 
** the several subdivisions or lots of land included in the 
** districts designated in Section 3 of this act, and oppo- 
** site to such descriptions shall set against each lot or sub- 
‘** division THE SUM OR AMOUNT in which, according to the 
** judgment of the board, the said LOT HAS BEEN OR WILL 
*‘ BE BENEFITED BY REASON OF THE WIDENING OF SAID 
** STREET RELATIVELY TO THE BENEFITS ACCRUING lo other 
** lots of land within said designated districts. 

The State Supreme Court holds that this language did 
not authorize the commissioners to find the amount of the 
benefits accruing from the improvements to the entire 
assessment district or any lot therein. It says that, ‘It 
only requires the commissioners to estimate ‘‘ the benefit 
which will accrue to each lot relatively to ‘* the benefit to 
accrue to other lots.” That is to say, that the commis- 
sioners were authorized to find only the ratio or proportion 
of benefits among the different lots in the assessment dis- 
trict. 

We insist that the foregoing provision is not capable of 
any such construction. It says as plainly as words can 
say it, that a board shall ‘‘ ascertain and set down opposite 
**to the description of each lot in the assessment district 
** the SUM OR AMOUNT in which, according to the judgment 


‘* of the board, the said lot has been or will be benefited ° 
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“by reason of the said widening.” If this language did 
not authorize the commissioners to find THE SUM OR 
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AMOUNT OF BENEFITS, What language would have that 
effect? It is true that the section goes on to provide t ha 
these benefits shall be ‘‘ ascertained and set down relatively 
to the benefits accruing to other lots.” But this does not 
make it any the less their duty to ascertain ‘‘ the sum or 
amount” of benefits as previously directed. As already 
explained, they were to find the actual benefits to each lot 
upon some uniform plan, which would make them strictly 
proportional to the benefits to other lots. It can readily 
be seen, that even though the commissioners had under- 
taken to determine, honestly, the actual benefits to each 
lot, they might nevertheless determine the benefits to dif- 
ferent lots upon such different theories as to make them 
entirely disproportionate one to another. It was to guard 
against this that the Legislature required the benefits to 
each lot to be determined ‘‘ relatively to the benefits ac- 
cruing to other lots.” It was to prevent the very thing 
which actually happened in this case: the application of 
unequal rules of appraisement and assessment to different 
lots. 

The language of the foregoing provision of Sec. 7 
cannot possibly be construed as authorizing a mere find- 
ing of a ratio or proportion of benefits among the lots 
assessed without holding a part of its language to be 
absolutely meaningless. If the commissioners were to 
find only such a ratio in proportion of benefits, no pos- 
sible meaning can be attached to the provision that they 
were ‘“‘to proceed to ascertain and set down * * * 
THE SUM OR AMOUNT” of benefits to each lot. This pro- 
vision for finding ‘‘the sum or amount” of benefits is 


utterly irreconcilable with the theory that only a ratio or 


proportion of benefits as among the lots assessed was 
intended to be found. 

There are other sections of the statute which throw a 
very clear light upon this provision. Thus, in Section 
13, it provides that the tax shall be annually levied 
‘‘upon the lots described in Section 3 of this act,” for 
the payment of interest on the bonds issued under the 
act. It is further provided that ‘‘said tax shall be 
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collected out of the said land only,” and that the assess- 
ment therefor shall be adjusted and distributed according 
to the ENHANCED VALUES of the respective parcels of land 
as fixed in the said final report by said board. It is 
further provided in the same section that a tax shall also 
be levied each vear *‘ upon the same lands and in accord- 
**ance with the same rules of assessment upon the EN- 
** HANCED VALUES for the payment of a proportion of the 
‘** principal of the bonds.” 

It is clear from these provisions that the benefits ascer- 
tained and set down by the commissioners were to be the 
actual *‘ ENHANCED VALUES” of the respective lots arising 
from the improvement. That is to say, the commissioners 
were to ascertain and set down in their report, opposite 
to the description of each lot, the sum in which, in their 
judgment, the value of said lot would be enhanced or in- 
creased by the improvement. The sum to be set down was 
the difference between the value of said lot before the 
widening and its value after the widening, and resulting 
therefrom. The words ‘‘ enhanced values ” have no mean- 
ing whatever if the sums which the commissioners were to 
ascertain and set down in their report were merely abstract 
figures to show a ratio or proportion of benefits. 

Again, in Sec. 14 provision is made for the preparation 
of certain books to be kept in the office of the assessor re- 
lating to this assessment. It is there provided that the 
comnuissioners in preparing such books shall, among other 
things, give a description of each of the subdivisions of 
land in the assessment district, and ‘* shall set opposite to 
‘feach description of such several subdivisions THE AMOUNT 
‘‘OF BENEFITS OR ENHANCED VALUE TO SAID SUBDIVISION 
‘* aS ESTABLISHED BY SAID CONFIRMED REPORT by reason 
‘fof the opening of said street.” The section further 
provides that the tax levied to pay the interest and 
principal of the bonds issued in pursuance of the provisions 
of this act shall be apportioned on the lots described in 
Section 3 of this act IN STRICT ACCORDANCE TO ANY EN- 


_ HANCED VALUES OF THE RESPECTIVE PARCELS THEREOF AS 


_ ESTABLISHED BY SAID CONFIRMED REPORT. Again, it pro- 
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vides that, if any of the assessed lots shall be subdivided 
after the assessment, it shall be the duty of the assessor 
‘‘ to equitably apportion THE SUM OF THE BENEFITS UPON 
AND ACCORDING TO THE NEW SUBDIVISIONS ” of said lot. 

Here again we have several distinct declarations of the 
definite purpose of the Legislature that the benefits which 
were to be ascertained and set down by the commissioners 
were to be not simply a ratio of benefits, but the actual 
benefits or ‘‘enhanced values.” The language employed 
in Section 14 shows, as clearly as it could be shown by 
any conceivable form or words, that what the commis- 
sioners were to ascertain with respect to each lot was “‘ the 
amount of benefits” or ‘‘the enhanced values” of the several 
lots. That language, like the language of Sections 7 and 
13, is utterly irreconcilable with the theory of a finding ofa 
mere ratio or proportion of benefits, and not of the amount 
or quantum of actual benefits. 

Taking the whole act together, we think it too 
clear for controversy or doubt that the Legislature did 
not intend by this act to determine in advance by its 
own declaration the question of actual benefits to result 
from the proposed improvement to the assessment district 
or to any of the property therein, or the extent or quan- 
tum of such benefits; much less did it intend to determine 
arbitrarily that the benefits would equal or exceed the 
cost of the improvement. It plainly intended that the 
commissioners should determine the whole question of 
benefits as well as damages. It intended simply to 
point out the assessment district and to define its bound- 
aries, leaving to the commissioners the duty of determin. 
ing the question as to whether or not particular lots within 
that district were in fact benefited and the extent of such 
benefit, if any, as well as the question whether or not the 
aggregate benefits to the assessment district would equal 
or exceed the aggregate cost and expense of such im- 
provement. If the Legislature did not intend this, then 
we must assume that it designed to pass an oppressive and 
unconstitutional act. 

Even assuming that the Legislature possessed the con- 
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stitutional power to determine arbitrarily in advance the 
fact and quantum of actual benefits to the lands in this 
assessment district, certain it is that the intent to exercise 
such power ought not to be implied into a statute in the 
absence of express and unmistakable provisions for it. 
It is a power which, if it exists at all, and this we vehe- 
mently deny, is obviously so extraordinary, so arbitrary, 
so uncontrollable, so utterly subverse of all the time- 
honored safeguards and muniments of property rights, that 
an intent to exercise it ought not to be imputed to the Leg- 
islature unless plainly, explicitly and unequivocally de- 
clared. No statute susceptible of any other reasonable 
construction should be held, upon mere implication, how- 
ever strong, to have been enacted for such a tyrannical 
purpose. 

There is, as we have seen, not a word in the act here in 
question expressive of any intent to exercise any such 
monstrous and despotic power. Every section, sentence, 
clause and word in the statute is entirely reconcilable with 
the construction that the Legislature simply defined the 
district specially and peculiarly benefited by the improve- 
ment, and to which the special assessment to pay for said 
improvement was, therefore, to be confined, leaving to the 
commissioners the power of determining what property 
within that district was so benefited, and the extent of the 
individual as well as the aggregate benefit. 

And, furthermore, we submit, that in the very nature of 
the case the commissioners .were compelled to find the 
actual benefits in order to find the ratio or proportion of 
benefits. How could they determine how much any lot 
would be benefited by the improvement “relatively to 
the benefits accruing to other lots” without first finding 
what would be the actual benefit to each lot?’ The value 
of a ratio cannot be known until the value of each number 
of the ratio is known. There can be no known ratio or 
proportion between unknown quantities. The ratio a to 
y is obviovsly insoluble and unknowable so long as the 
_ value of either 2 or y is unknown. Hence, even if the 


125 


find the ratio of benefits it would have involved, by neces- 
sary implication, the finding of the actual benefits to the 
assessed property. Not only so, but it would have in- 
volved also the power to determine whether or not any 
particular lot was in fact benefited. How could the com. 
missioners find the ratio of benefits between lots A and B 
if, upon investigation, they should find that lot A was not 
benefited at all? There can be no ratio between zero and 
an actual quantity. ' 

In construing this statute as empowering the commis- 
sioners to find the fact and quantum of individual as well 
as aggregate benefits, we are amply supported by authority. 
There are numerous decisions so construing statutes very 
much less explicit than the Dupont Street Act. (Doyle vs. 
Austin, 47 Cal., 354; Piper’s Appeal, 32 Cal., 533 to 541; 
Chamberlain vs. Cleveland, 34 O. St., 564, 566 and 567; Pas- 
saic vs. State, 37 N. J. L., 529; Re Drainage of Lands, 35 
Id., 502, and other cases. ) 

In Doyle v. Austin (supra) the act in question was the 
Montgomery Avenue Act, upon which the Dupont Street 
Act was modeled, as heretofore stated. The provisions of 
the Montgomery Avenue Act with respect to the powers of 
the commissioners in appraising damages and assessing 
benefits, were precisely the same as those of the present 
act. The commissioners under the Montgomery Avenue 
Act construed that act in this respect just as we construe 
the act now in question. They regarded it as authoriz- 
ing them to ascertain the quantum of actual benefits to 
each lot, and not the mere relativity or ratio of benefits. 
They reported the cost of the improvement at $1,000,000 
and the aggregate benefits to the assessed property 
at $6,000,000. And not only did the commissioners con- 
strue that act as authorizing the finding of the fact and 
quantum of benefits, but it was so construed by the 
Court in the case of Doyle v. Austin, above cited. 
The question in that case was whether the tax to 
pay the cost of the improvement should be based upon the 
total value of the property as enhanced by the improve- 
ment or merely upon the enhanced value as set down in 
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the report? The Court said: ‘‘ The assessment complained 
‘‘of was adjusted and distributed upon the respective 
** amounts which the board reported would be the enhance- 
** ment in value of the several parcels of land, and not 
** upon the total value of each parcel, as enhanced by the 
‘‘improvement. In other words, THE ASSESSMENT WAS 
** LIMITED TO THE INCREASE OF VALUES, and excludes from 
“the computation the values of the respective parcels 
“‘ without the improvement. WE THINK THIS WAS THE 
** CORRECT BASIS FOR APPORTIONING THE ASSESSMENT. The 
“theory upon which the whole scheme proceeds is that 
‘* EACH PARCEL OF LAND IS TO BE ASSESSED ACCORDING TO 
** THE BENEFIT IT WILL RECEIVE AND not according to its 
“total value as enhanced by the improvement. A lot 
“‘ worth $1,000 may be enhanced in value $5,000, while 
** another lot worth $16,000 would not be enhanced in value 
** $1,000 worth by the improvement. THE INTENTION OF 
“‘THE STATUTE CLEARLY IS, that in such a case, EACH LOT 
** SHALL BE ASSESSED ACCORDING TO ITS INCREASE IN VALUE, 
*‘and not according to the sum total of its value, as en- 
** hanced by the improvement.” 


This extract from the opinion in that case clearly indi- 
cates that the Court construed the act as requiring a find- 
ing of the actual enhancement of value of each lot assessed, 
since this enhancement of value was to be the’ basis of 
future assessments to pay the bonds. A similar construc. 
tion was put upon an earlier California statute in Piper’s 
Appeal, 32 Cal., 535 to 541. 

The act there in question was one enacted in 1864. It 
provided for the fixing of the assessment district upon 
notice and a hearing, and authorized the commissioners 
to apportion and assess the whole amount of damages, and 
so forth, from the proposed improvement, upon all the 
owners of land within said district, AS NEAR AS MAY BE IN 
PROPORTION to the benefits, &c. Judge Sawyer in Piper's 
Appeal, supra, manifestly construed this act as empower- 
ing the commissioners to find not merely a ratio or appor- 
tionment but the quantum of actual benefit to each lot. 


He said that there were two points presented upon the ap- 
peal: First, that the appellant was assessed in excess of 
his actual benefit. Second, that if the appellant’s benefit 
was correctly reported his assessment was relatively too 
high as compared to that imposed upon other lots. Judge 
Sawyer made no question as to the jurisdiction to enter- 
tain both objections. Indeed, in that case it seemed not 
to have occurred to anybody that the commissioners had 
only power to find a ratio of apportionment and not the 
amount of actual benefits. And yet that statute was not 
so explicit on this point as the Dupont Street Act. Even if 
it had been construed as requiring a finding of only a ratio 
of benefits it would not militate against us here because of 
manifest differences in the two statutes. 

In Passaic vs. State, 37 N. J. L., 539, a statute was 
under consideration which provided for an assessment 
upon adjacent property to pay for grading a street. The 
act provided that the assessment should be ‘‘ in proportion 
to the benefit to be received by each lot or parcel thereof.’ 
The Court held that, by this language the Legislature 
must have intended ‘** not only RATIO of assessment,” but 
limitation also, and by implication to have “ limited the 
assessment to the amount of benefit.” Elsewhere in the 
opinion the Court said: ‘‘The act must be construed as 
‘‘if it contained an express limitation of the assessment 
‘‘to the land benefited and the further limitation OF THE 
‘* AMOUNT OF THE ASSESSMENT TO THE BENEFIT RECEIVED. 
‘It follows that If IS ESSENTIAL TO THE VALIDITY OF AN 
‘* ASSESSMENT UNDER THIS PROVISION OF THE CHARTER, THAT 
‘‘ IT AFFIRMATIVELY AND UNEQUIVOCALLY APPEAR THAT 
‘‘ THE ASSESSMENT DOES NOT EXCEED THE BENEFIT.” 

Again, in Re Drainage of Lands, 35 N. J. L., 502, an 
act authorizing the drainage of certain land provided that, 
after the completion of the improvement the expense of it 
should be made up and returned to the Supreme Court in 
a report, with an outline description of the lands which 
ought to contribute to pay for said improvement ; and 
that after notice, &c., the Court should ‘“‘ make a rule or 
‘‘ order directing the said commissioners to distribute and 
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‘* ASSESS THE AMOUNT OF SAID EXPENSE AND INTEREST UPON 
‘““THE LANDS * * * IN PROPORTION AS NEAR AS THEY CAN 
‘‘JUDGE, TO THE BENEFIT DERIVED FROM SAID DRAINAGE 
‘*BY THE SEVERAL PARCELS OF LAND TO BE ASSESSED.” Mr. 
Justice Bedle, delivering the opinion of the Court in the 
case last cited, speaking of this provision, said: ‘* This 
‘* language is susceptible of two constructions: one, that 
‘* the whole expense is to be assessed upon the lands, con- 
‘* sidering the benefits only so far as fixing the proportion 
‘* of the cost each land owner shall pay, whether it actu- 
‘ally exceeds the benefits or not; the other is, THAT THE 
‘* BASIS OF THE ASSESSMENT IS THE BENEFITS, AND THAT 
‘* BACH LAND OWNER SHOULD BE ASSESSED ONLY TO THAT 
‘* EXTENT.” ‘The latter construction was declared the 
better one, because the former construction would render 
the act invalid under the doctrine of Tide Water Com- 
pany vs. Coster, 18 N. J. Kq., 518, and also because the 
latter construction was the more natural one. Mr. Justice 
Bedle further said: ‘‘The words ‘in proportion to the 
‘** “benefit derived from said drainage’ may NATURALLY BE 
** CONSTRUED TO MEAN SUCH PORTION OF THE EXPENSE 
‘* AND INTEREST AS WILL BE ACCORDING TO THE BENEFIT 
‘* RECEIVED, MAKING THE BENEFIT THE MEASURE OF THE 
‘* PORTION TO BE ASSESSED, AND THE AMOUNT NOT TO EX- 
‘* CRED SUCH BENEFIT.” 

In Chamberlain vs. Cleveland, 34 O. St., 564, 565, and 
567, the act under consideration provided that the cost of 
a certain public improvement should he assessed ‘* upon 
‘the property benefited thereby,” and _ that the 
assessment ‘‘on the lots or lands to be charged 
“therewith” should be ‘IN PROPORTION AS NEARLY 
‘““aS MAY BE TO THE BENEFITS which may. result 
“from the improvement to the several lots and 
** parcels of land so assessed.” It was held in the case 
cited that, under this statute, the special benefits must be 
** valued ” and the assessment limited to them, and that 
“the whole amount of the assessment is to be apportioned 
‘amongst the several lots specially benefited, IN THE PRO- 
“ PORTION THAT THE SPECIAL BENEFITS TO EACH LOT BEAR 
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“TO THE WHOLE SPECIAL BENEFITS CONFERRED BY THE IM- 
‘* PROVEMENT.” 

It was further held that the assessment there in ques- 
tion was void, ‘‘on the face of the proceedings,” because 
the report thereon did not contain anything to show 
affirmatively that the special benefits ‘‘ were valued at all, 
‘or if valued, to show that the assessment was appor- 
‘tioned in proportion to the special benefits that each 
‘lot received.” The Court said also that the statu- 
tory provisions on this point must be read and construed 
in connection with the constitutional limitation upon the 
power of assessment, and that, so construed, ** the impli- 
‘cation from this language is irresistible, that there can 
‘* be no assessment where there had been no special bene- 
‘‘ fit conferred, and it is to be implied with equal force 
‘that as such benefits are made the basis of the assess- 
‘*ment, it must be limited to the value of the special bene- 
‘* fits conferred, and cannot exceed them.” 

In all the cases above cited, except that of Doyle vs, 
Austin, the statutes under consideration were much less 
explicit upon the point now in question than the Dupont 
Street Act. Those statutes might possibly, with some 
show of plausibility, have been construed to authorize a 
finding of a mere ratio or proportion of benefits, but they 
were not so construed. In each case it was held in effect 
that the assessing board wasempowered to find not merely 
a ratio or proportion of benefits but the actual benefits 
and the quantum thereof? How much more must the 
Dupont Street Act be so construed when it expressly pro- 
vides for an ascertainment and report of the ‘*sum or 
amount ” of benefit ? 

Compare the statute here in question, for example, with 
that construed in Chamberlain vs. Cleveland, supra, where 
the statute did not expressly require the ascertainment 
of the “‘sum or amount” of benefits in any way. Here 
the statute does explicitly require that very thing. 
There, all persons were allowed to file any objections 
they wished to the report of the assessing board. Here 
that privilege is conferred only upon those feeling them- 
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selves “‘ aggrieved” by the action of the board ‘‘ as shown 
in said report,” and they are allowed only to file petitions 
for an order directing the filing of the report in Court with 
certain documents and data (Sec. 8). There, the hearing 
before the confirming tribunal extended to all objections 
to the report, and that tribunal could give complete relief 
since if could set aside the report. Here, the confirming 
tribunal could not hear anything but evidence for and 
against the filing of the report and the documents or data 
used in preparing it, and, as a result of such hearing, 
could only grant or deny the order for such filing, and its 
ultimate jurisdiction was confined merely to the confirma- 
tion of the report or to referring it back to the commis- 


‘sioners for modification. It had no power to set aside the 


report however defective or unjust it might find if to be 
(See. 8). 

Surely if it was necessary in Chamberlain v. Cleve 
land under the act there construed that the assessor 
should ascertain the amount of actual benefits to each lot 
and to limit the assessment to the extent of such benefits 
and the report must affirmatively show such ascertainment 
and limitation, where the confirming tribunal had such 
extensive jurisdiction, how much more must it be so here 
where the County Court had such limited powers and 
could act only on the face of the report and accompanying 
documents or data ? 

Both in Chamberlain vs. Cleveland (supra), and in Re 
Drainage of Lands, 35 N. J. L., 502, it will. be observed 
that the provision for proportionality or relativity in 
the assessment was regarded as raising an implication 
that the assessment could not exceed the actual benefits. 
If that is a correct doctrine, it applies with equal force to 
the Dupont Street Act. When in the latter act the Legis- 
lature carefully restricted the power of the commissioners 
to finding the actual benefits to a finding of the ‘‘sum or 


‘amount of benefits to each lot, ‘‘ relatively to the benefits 


accruing to other lots,” the implication is as strong cer- 
tainly as in either of the cases last cited that the intention 
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was that the assessment should in no case exceed the 
amount of the benefits. 

It is stated in the opinion of the Supreme Court, that 
the commissioners in making the assessment here in 
question, certainly did not construe the act as authorizing 
them to find the fact and quantum of benefits to the lots 
assessed; and, therefore, that the apparent excess of cost 
and expense of the improvement over the aggregate bene- 
fits, in their report, is of no significance. We must confess 
our entire inability to understand how that court could 
have arrived at any such conclusion from the reading of 
the report of the commissioners. In the caption of their 
report of benefits the commissioners call it a report 
‘Showing the lands benefited and the enhanced value of 
each subdivision ” (Record, pp. 126, 127). 

The column in which the benefits are set down in the 
report is headed on every page as follows: ‘‘ Enhanced 
‘value or amount of benefils assessed ” (Record, pp. 126, 
127). 

At the close of the report the assessments were added up 
and the aggregate sum set down as “‘ grand total.” (Re- 
cord, p. 186.) 

It is to be noted further that’ the columns of the report 
in which the ‘‘enhanced value” was set down are also 
headed with the words: ‘‘ Dollars,” ‘‘ Cents.” And inthe 
judgment of confirmation the figures representing the 
grades of benefits are set down with the $ before them, 
thus: ‘'796, 8387.” 

Now, if the commissioners did not intend to find the 
‘‘amount of benefits ” to each lot, why did they place at 
the head of the column in which their findings of benefits 
were set down the words, ‘ enhanced value or amount of 
benefits assessed?” Why, if the figures set down in those 
columns represented a mere abstract ratio or proportion, 
were they set down under the head of ‘“ dollars” and 
“cents”? Itis clear that if the figures set down in that 
columa, oppusite any particular lot, represented the mere 
ratio in which that lot was benefited as compared with 
the other, the said sum did not represent dollars and cents 
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at all. It was a mere abstract number. And, finally, if the 
finding of the benefits was a finding of a ratio and notof 
the actual benefits what possible sense was there in adding 
up the figures in those columns and setting down the aggre- 
gate as a *‘ grand total”? Grand totalof what?) Whoever 
heard of a ‘* grand total” of a proportion or ratio? If the 
numbers set down opposite the respective lots were mere 
abstract figures to represent a ratio the summing up of 
them into a ‘‘ grand total” was not only meaningless, but 
it was worse. It was ridiculous and mischievous. It 
could serve no purpose except to mislead. 

But it is said in the opinion of the State Supreme Court 


‘that the commissioners could not have intended in the 


original report a finding of the actual benefits to each lot 
or the aggregate benefits to the entire district, because 
they brought out the sum total of the benefits exactly 
equal to the sum total of the costs and damages and ex- 
penses. The learned Judge who prepared the opinion 
says, in effect, that it would have been something more 
than a coincidence if the costs and the expenses and the ac- 
tual benefits had thus come out exactly equal, that it would 
have been little short of miraculous. But when we come 
to examine into the facts in the record of this case. the 
miracle entirely disappears. We find that the equality 
between the costs, damages and expenses on the one side 
and the benefits on the other was brought about by a very 
simple arithmetical process. As originally reported by the 
experts, the costs and damages incident to the improvement 
were found to be far below the aggregate benefits. The 
commissioners after adopting the reports of the experts, in 
order to overcome this difference and to absorb the entire 
amount of benefits, allowed, as we have seen, about $20,000 
in extravagant and unauthorized expenses, and then added 
almost $100,000 more for ‘‘ estimated expenses.” To be 
exact, they set down the estimate of future expenses at 
$98,935.71. If the commissioners had been really estimat- 
ing the future expenses, these figures would have indicated 
the most painstaking exactitude. The odd dollars and 
cents would have shown a conscientious scrupulousness 
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with respect to the expenses,-which would have been 
absolutely unparalled in the history of special assessments. 
But it appears that these odd dollars and cents were neces- 
sary to be added to the aggregate costs and expenses of 
the improvement to bring it up to the ‘‘ grand total” of 
benefits ascertained by the experts and adopted by the 
commissioners. This fact also explains the miracle which 
so astonished the State Supreme Court. It was no miracle; 
it was simply nimble and unscrupulous figuring. 


(d.) Unless finding of quantum of benefits as well as 
relative benefits was authorized there was no finding of 
relative benefits, which of itself avoids the entire assess- 
ment. 


As we have seen, the commissioners construed the act 
authorizing them to find the ‘‘enhanced value” or ** amount 
of benefits” accruing to the several lots in the assessment 
district, and they found accordingly. There is nowhere 
in their report a finding of ‘‘ relative benefits,” except as 
such finding can be implied from the finding of actual 
benefits. So, in modifying the report, the County Court 
treated the assessment upon each lot as an assessment 
of the actual benefits and modified it without regard to 
the assessment upon other lots. If the act did not author- 
ize a finding of actual benefits, such finding in the report 
as presented and confirmed was nugatory; and if there is no 
independent finding of relative benefits, the act has not 
been complied with and the assessment is entirely void. 
Not only is there no finding in the report, either as orig- 
inally presented or as confirmed, of relative benefits, 
except as implied from the finding of actual benefits, but, 
as we have heretofore shown, the commissioners in mak- 
ing the report and in consenting to the modification to it 
utterly disregarded all relativity or proportionality in the 
different assessments. Instead of assessing the different 
lots upon any uniform plan or theory, they applied a differ- 
ent rule to the assessment of some property from that 
which was applied to others. 
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power of assessment to the extent of special benefits. 

The only point in this connection as to which there is 
any conflict, is as to the power of the Legislature to deter- 
mine conclusively, either expressly or by implication with- 
out a hearing, that the benefits equal or exceed the cost 
and expenses of the improvement. But even upon that 
point the great preponderance of authority is against the 
power, especially in the later cases. 

Mr. Dillon says that there is a conflict as to whether or 
not the Legislature can assess the whole cost of such an 
improvement ‘‘ upon theabutting property and other prop- 
‘‘erty in the vicinity of the improvement, thus for itself 
** conclusively determining, not only that such property is 
“specially benefited, but that it is thus benefited the ex- 
‘“* tent of the cost.” He further says that most of the earlier 
cases sustain the power, but that latterly several courts, 
‘* perceiving that special benefits actually received by each 
“parcel of contributing property, was the only prin- 
“ciple upon which such assessments can justly rest, and 
‘* that any other rule is unequal, oppressive and arbitrary, 
‘* have denied the unlimited scope of legislative discretion 
“and power, and asserted what must be regarded upon 
“* principle as the just and reasonable doctrine that the 
** cost of a local improvement can be assessed upon partt- 
** cular property only to the extent that it is specially and 
** peculiarly benefited; and since the excess beyond that 
‘is a benefit to the municipality at large, it must be borne 
“by the general treasury.” 2 Dill. Mun. Cor., 3d Ed., 
758-759. 

In support of this doctrine the learned author cites a 
multitude of cases. Referring particularly to the case of 
Seely vs. Pittsburgh, 82 Pa. St., 360, he says that it ‘* must 
** be admitted to be right by all except those who ascribe 
** a practical omnipotence to the legislative power in such 
** matters,a view which overlooks the substantial difference 
* between general taxation and the imposing of a special 
** burden upon particular property, irrespective of political 
** or municipal districts. This distinction is clearly stated 


See also cases heretofore cited upon the limitation of the 
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‘ by Beasley, C. J., in State vs. Newark, 37 N J. L., 415, 
“x * * and the judgment of the Court necessarily 
‘‘ implied that the amount or proportion of special benefits 
‘* could not be arbitrarily determined by a legislative act 
‘* and charged upon the abutters, but would have to be as- 
‘* certained and apportioned in some other mode, as by an 
‘estimate of such benefits to be separately made by a 
‘* proper board of officers ” (/d., 460, n.). 

A statute imposing such an assessment without regard 
to benefits, and without any provision for a hearing on 
that question, proceeds, of course, upon an assumed 
equivalency of benefit and cost and is clearly unconstitu- 
tional and void under the doctrine above laid down. This 
has been determined in many cases. In the case of Re 
Market St., 49 Cal., 549, it was held, that where an ex- 
traordinary street improvement had been constructed 
under an abortive contract, between the municipality and 
a street contractor, a subsequent statute imposing an as- 
sessment to pay for such improvement, without any limita- 
tion to actual benefits, was unconstitutional and void. So, 
an act authorizing the opening of an avenue several miles in 
length and the imposition of an assessment upon property 
on both sides of the avenue, within a certain distance 
thereof to pay for such improvement, without any limita- 
tion to the extent of the special benefit, was held uncon- 
stitutional in Washington Ave., 69 Pa. St., 352. So, ina 
case somewhat like that at bar, a statute authorizing the 
widening of a street by adding thereto a strip on one side, 
to be paid for by an assessment on property on both sides, 
without any limitation to the extent of the benefits, was 
held unconstitutional, although it provided for an appeal 
to the Common Pleas by any one dissatisfied with the 
assessment upon satisfactory proof of the injury to the 
appellant by the original assessment (State vs. City 
Council, 12 Rich. L., 702). 

So, a municipal ordinance imposing an assessment upon 
benefited property to pay the entire cost of a public im- 
provement, containing no limitation of such assessment 


to the extent of the benefits, was adjudged void in S¢, 
John vs. FE. St. Louis, 50 Ill., 96. 

In the leading case of Tide Water Co. vs. Coster, 18 N. 
J. Eq., 527, a statute was declared unconstitutional 
which imposed an assessment upon adjacent property to 
pay for a local public improvement, without regard to 
whether the cost of improvement exceeded the benefits to 
the assessed property or not. In a subsequent case in the 
same State, a special statute imposing an assessment upon 
abutting property, to pay two-thirds of the cost of paving 
the street without regard to the consideration whether the 
property was benefited to that extent or not, was declared 
unconstitutional. State vs. Newark, 37 N. J. L., 415, 424. 

In that case Beasley, C. J., said: ‘‘ The suggestion that 
** in this class of cases it will be presumed that the bene- 
** fits equal the burthen imposed until the contrary is 
‘* shown, cannot prevail. If well founded it would have 
‘** led to a different result in the Tide Water case. (Tide 
** Water Co. vs. Coster.) The only safe rule is thatthe statute 
** authorizing the assessment shall itself fia, either in terms 
** or by fair implication, the legal standard to which such 
** assessment must be made to conform. In no other way 
** can property be adequately protected.” 

The statute must also provide some mode of apportion- 
ing the assessment, so that the burden upon each lot or 
tract assessed shall be in proportion to, and not in excess 
of, the benefit thereto. Thus a statute authorizing commis- 
sioners to assess the cost of a sewer upon property bene- 
fited thereby, ‘‘ in such proportions as they should deem 
just and equitable,” was held invalid in New Brunswick 
Rubber Co. vs. Commissioners, 38 N. J. L., 190. This 
case was followed in Barnes vs. Dyer, 56 Vt., 469. See 
also Cooley Tax. (2d Ed.), 642. 

Where a special statute provided for an assessment upon 
benefited lands to pay the cost of draining certain lands 
- and directed that the land should be divided into three 
_ Classes according to benefits, by certain commissioners, 
and that the assessment upon each class should not exceed 
a certain sum per acre, and assessment was made in ac- 
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cordance therewith, such assessment was held void be- 
cause of the failure of the statute to limit the assessment 
to the actual benefits (Lee vs. Ruggles, 62 Ill., 427). 
The case of City vs. O’Brien, 111 ILll., 533, was not itself 
one of assessment for benefits, but the principle that the 
power to impose such an assessment is strictly limited by 
the extent of the actual benefits accruing from the im- 
provement to the assessed property, is approved, and 
Chicago vs. Larned, 34 Ill., 203, is cited as authoritative 
upon that point. 

It is universally conceded that a statute on its face impos- 
ing such an assessment upon benefited property, in excess 
of the benefits, would be unconstitutional and void, but 
there is not a hair’s difference in principle between such a 
statute and a statute arbitrarily deciding, either expressly 
or by implication, that the benefit and burden are equal in 
such a case, or imposing the burden without regard to the 
benefit or without an opportunity to be heard upon that 
question. If the Legislature can arbitrarily determine the 
equivalency of benefit and burden in such a case, or disre- 
gard the benefit in imposing the burden, there is absolutely 
no limit to its power, and it may impose a million dollars 
assessment upon property not benefited to the extent of 
one dollar by the improvement. 

The question of the fact and quantum of individual and 
aggregate benefits, and of the sufficiency of the benefits to 
authorize the assessment in such a case, is obviously 
judicial and not legislative in its nature (Cooley,. Con- 
stitutional Limitations, 702-704; People vs. Houston, 54 
Cal., 536; Isom vs. Miss., dc., R. Co., 36 Miss., 314; 
Brooks vs. Mayor, 45 Md., 267). 

It is a question of fact to be decided upon issues properly 
framed, after a trial and hearing of the evidence pro and 
con, admitted and applied in accordance with established 
legal principals and rules, and not a question of public policy 
or expediency to be determined according to its presumed 


_ effect upon the public welfare. It is also essentially a 


jurisdictional question, since the power of assessment is 
derived from and limited by the extent of the ascertained 
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special benefits. Hence, it is not a proper question to 
be determined by the Legislature at all, much less to be 
determined arbitrarily and without hearing. At some 
time, and before some competent tribunal, in some stage 
of the proceedings before the assessment becomes final, 
every man whose property is subjected to such an assess- 
ment must have his day in court to show that his property 
is not specially benefited by the improvement or not bene- 
fited to the extent of the assessment thereon (Stafford 
vs. Hamston, 2 Bro. & B., 691; Chicago vs. Larned, 34 Ill., 
277, and other cases cited supra). 

In Stafford vs. Hamston, supra, it was held that one 
whose property was assessed to pay for a sewer was enti- 
tled to show that the property was not specially benefited 
by the sewer, such evidence having been objected to on 
the ground that the plaintiff's house was within the dis- 
trict comprised within the decree, and that the present- 
ment and decree was conclusive against her. The Court 
said: ‘‘ But this depends on the question of jurisdiction; 
** and the commissioners cannot conclude the party with- 
** outallowing her an opportunity of beingheard. * * * 
**In some stage or other, the party, who ts to bear a 
“burden, on the ground that he derives, or is likely to 
“derive a benefit * * * ought to have some opportu- 
“nity of shewing, that no benefit is or can be derived. 
‘“* * * This he has not before the presentment is 
** made, nor while it is making, nor before the decree; nor 
** has he any notice of the presentment or the decree, but 
“by the assessment and notice of such assessment or 
** demand under it. The effect, therefore. of rendering the 
** presentment and decree conclusive, would be to decree 
‘against the party unheard, and without allowing him 
‘‘any possibility of being heard. On general principles 
** this would be unjust.” (See also to the same effect Bow 
vs, Smith, 9 Mod., 94; Neave vs. Weather, 3 Ad. & EL., 

N. 8., 993.) 

Fg Dp the same principles it is clear that each of those 
_@esessed for such an improvement is entitled to an oppor- 
' to be heard, to show that the aggregate benefits are 
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less than the amount of the entire assessment, although 
his own property may have been benefited to the full ex- 
tent of the assessment upon it. This is a vital jurisdic- 
tional question. <A statute awarding an opportunity to be 
heard merely as to the ratio or relativity of the benefits 
and assessment upon those assessed in such a case, does 
not accord that hearing as to the fact and quantum of in- 
dividual and aggregate benefits necessary to satisfy the 
guaranty of due process (Albany, &c., Bank vs. Maher, 
20 Blatch. 342). In that case the statute provided for the 
review of such an assessment after its completion upon the 
single point that the assessment upon the property of any 
party complaining was “at a higher proportionate valua- 
tion than other property on the same row,” although there 
was no express prohibition of a hearing on other points. 
The hearing on review was, however, held to be implied 
limited to the single point thus specified, and this was held 
insufficient to satisfy the guaranty of due process. 

Some of the early New York cases extend the limits of 
legislative power in this particular further than the decisions 
in any other State. A leading case cited in favor of the power 
of the Legislature to declare or assume the equivalency or 
burden or benefit, in a case of this sort, is Peoplé vs. Mayor 
of Brooklyn, 4 N. Y., 441. But even in that case it was 
in effect conceded that the Legislature had no power to 
impose an assessment of this kind upon property in the 
vicinity of a public improvement in excess of the actual 
special benefits accruing to such property from the improve- 
ment. The Court there held that in case of such an as- 
sessment, ‘‘the presumption is, in the absence of evidence 
‘‘ to the contrary, that the benefits exceeded the expenses,” 
and that if not so, the property-owner might show the 
fact. This doctrine comes very far short of holding that 
the Legislature can arbitrarily and conclusively adjudge, 
either expressly or by implication, that the benefits of such 
an improvement to adjacent property equal or exceed the 
expense of such improvement, and impose upon such 
property an assessment to pay the entire expense. But 
holding even that there is disputable presumption of ex- 
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cess of benefits over expense in such a case, this decision is 
contrary tothe great preponderance of recent authority. 
As Judge Dillon says: ‘‘ The tendency of the latter cases, 
‘especially with respect to local assessments for street 
‘‘ improvements, is to restrict the doctrine of People vs. 
‘* Mayor of Brooklyn” (2 Dillon Mun. Corp., 3d Ed., 
611, note). de 

In the Court below in this case a number of California 
decisions under statutes prior to this were cited upon the 
point now under consideration and upon other points re- 
lating to the sufficiency of the notice and hearing provided 
for in this act. It may safely be stated with respect to 
such cases that so far as they seem to militate against any 
position taken by us here, they are in every instance 
based upon statutory provisions differing radically from 
those of the Dupont Street Act. Thus, in the statutes of 
1864, construed in Piper's Appeal, 32 Cal., 538, 541, there 
is no color of support for a contention that the Legislature 
undertook arbitrarily to determine that the benefits of the 
improvement would equal or exceed the cost, or to impose <3 
the assessment without regard to the extent of the aggre- 
gate benefits. Ample notice and ample opportunity to be 
heard were provided for in that statute, not only before 
the commissioners making the assessment, but also before 
the confirming Court, both with respect to the fact and 
quantum of benefits, as well as concerning all other ques- 
tions involved. : 

So in the Act of 1867 and 1868, as amended by the 
Act of 1870, which was under consideration in San Fran- 
cisco vs. Certain Real Estate, 42 Cal., 514, an opportunity 
for hearing before the assessing board as well as before 
the’ confirming tribunal was expressly provided for, and 
this hearing extended to all questions relating to benefits 
as well as all other questions. Besides, there was no 
question in San Francisco vs. Certain Real Estate of 
any arbitrary adjudication by the Legislatnre of the 
equivalency of the aggregate beuefits and aggregate 
costs and damages, and no such question was decided in 
that case. 


na 


Ye 


143 


If the Legislature has the power, here claimed, of arbitra- 
rily and conclusively determining without notice or oppor- 
tunity for a hearing on the part of those assessed, that all 
the property in a district of its own selection will be bene- 
fited by a proposed public improvement to the extent of 
its entire cost and impose upon such district an assessment 
to pay the whole of such cost, there seems to be practically 
no limit of its power in such cases. It may impose an 
assessment upon property not at all benefited by the im- 
provement. It may do so, too, even though the district 
selected is so small as to embrace only the property of a 
single person. Nay, more, the power claimed necessarily 
involves the power of determining in the same arbitrary 
and conclusive manner the aggregate benefit and aggregate 
cost of such improvement. How otherwise can it deter- 
mine whether benefit will equal or exceed the cost or not? 
The power claimed involves also power to determine the 
fact and quantum of individual benefits. It is idle, indeed, 
to say that the power of assessment in such cases is de- 
pendent upon, or limited or measured by the actual bene- 
fits, if the Legislature can thus disregard the limitations 
of the power at pleasure, and impose an assessment with- 
out regard to benefit. 

If the construction of this act by the State Supreme 
Court is correct the Legislature here not only arbitrarily 
determined that the district therein defined would be bene- 
fited at least to the extent of the entire cost of the im- 
provement therein authorized, but afterwards provided for 
an equally arbitrary exemption of half the district, and the 
imposition of an assessment upon the residue to pay for a 
part of the improvement. This, we submit, the Legisla- 
ture clearly had no power to do, unless, indeed, there is no 
limit to its authority over such an assessment. In People 
v. Lynch, 51 Cal., 23, it appeared that in an ordinary 
frontage assessment one lot had been omitted. The Legis- 
lature afterwards passed an act to validate the assessment 
notwithstanding the omission. The Court, in the case 
cited, held that the Legislature could not do so, saying : 
‘* This act, at best, is an attempt directly to levy a contri- 


“bution within a certain district; to declare that each 
‘‘ lot named shall pay a sum, arbitrarily fixed, as its por- 
‘* tion thereof, and that particular lots shall pay nothing.” 
The principle of that decision applies here. If the Leg- 
islature, as there held, after fixing an assessment district, 
cannot in the same or a difierent act arbitrarily exempt a 
portion of the district and impose the burden of the assess- 
ment upon the residue, neither can it, in the same ora 
different act, arbitrarily exempt a portion of a district pre- 
viously formed and impose any portion of the assessment 
upon the residue. It was the arbitrary exemption and 
imposition and not the extent of the imposition which 
rendered the subsequent act void in People v. Lynch, supra, 
and the same features exist here if the construction of the 
State Supreme Court is correct. We submit, also, that 
upon the construction, the provision in this act for ex- 
emption from the assessment part of the defined district 
and for assessing upon the residue the cost of a correspond- 
ing portion of the improvement, was an attempt at a 
partial apportionment of the assessment. If the Legisla- 
ture could arbitrarily assess upon a selected district the 
cost of a specified improvement and then assess upon part 
of the district the cost of a corresponding part of the im- 
provement, why might it not, in the same arbitrary fash- 
ion, apportion the entire assessment among the lots 
assessed, and dispense with the commissioners entirely ?¢ 


9. ORDINARY FRONTAGE ASSESSMENTS AND OTHER ASSESS- 
MENTS DISTINGUISHED AS TO THE POWER OF THE LEGISLA- 
TURE TO IMPOSE THE SAME WITHOUT LIMITATION TO ACTUAL 


BENEFITS. 


Certain California decisions upholding the power of the 
Legislature to assess the entire cost of a street improve- 
ment in acity upon property abutting the improvement 
in proportion to frontage without limiting the assessment 
to the extent of actual special benefit to the assessed prop- 
erty were cited in the Court below in support of this act 
(Chambers vs. Satterlee, 40 Cal., 497; Whiting vs. Town- 
send, 57 Cal., 515, and other cases). We maintain that 
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such cases are entirely distinguishable from a case of this 
sort, and that the Dupont Street Act, construing it as im- 
posing the assessment without any express or implied 
limitation to the extent of the actual ascertained benefits, 
may be held unconstitutional without overruling the class 
of cases above mentioned, in the class of cases referred to, 
which for sake of convenience, may be termed ‘“ frontage 
cases,” the assessments are always imposed on urban 
property of equal depth fronting upon the proposed im- 
provements, and the improvements are of the ordinary 
kind bestowed from time to time upon city streets for 
their preservation and betterment. The distinction be- 
tween such cases and that now under consideration is 
clear and marked, both in principle and upon the authori- 
ties. 

An ordinary frontage assessment, though limited toa 
single street or even a small section of a street, may well be 
regarded as forming a part of a general scheme or plan for. 
improving and preserving all the streets of the city, since 
as the city grows and increases in wealth and commerce, it 
will inevitably become necessary in the course of time, to 
impose similar assessments for similar improvements upon 
all the other streets. In effect, therefore, it is as if a general 
assessment or tax were imposed ratably upon all property 
of the city for the improvement of all the streets, since in 
principle it can make no difference whether the work is 
all done at once under a single general statute or is done 
in sections under different statutes, from time to time, at 
longer’or shorter intervals, as demanded by the growth of 
the city. There is, therefore, no necessity of limiting any 
particular assessment to the extent of the actual special 
benefits to the assessed property. And, as the assessed 
property all equally front upon the improvement, 
it may be well presumed, conclusively presumed, 

that every lot will be benefited by such improve- 
ment in exact proportion to the extent of its frontage 

| thereon, so that there is no possible necessity for limiting 
the assessment upon any lot to the extent of the actual 

' ascertained benefit accruing thereto from the improve. 
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ment, or for laying down any other rule or measure of 
apportionment for the assessment, than that it shall be 
distributed according to frontage. 

The distinction between such an assessment and a 
special extraordinary assessment like this, not levied ex- 
clusively upon frontage lots is fully and clearly shown in 
the able and exhaustive opinion of Mr. Chief Justice 
George in Macon vs. Patty, 57 Miss., 405. The same dis- 
tinction is recognized and approved in Washington Ave., 
69 Pa. St., 357; Seely vs. Pittsburgh, 82 Id., 360; Chamber- 
lain vs. Cleveland, 34 Ohio St., 551; Tide Water Co. vs. 
Coster, 18 N. J. Eq., 518; Taylor vs. Palmer, 31 Cal., 240; 
People vs. Lynch, 51 Id., 20: and inmany other cases; 
also in 2 Dillon Mun. Corp., 3d Ed., 755-759, heretofore 
cited. 

The constitutionality of statutes imposing ordinary 
frontage assessments is maintained in States which ad- 
bere most firmly to the doctrine that the Legislature has no 
power to impose an assessment to pay for an extraordinary 
improvement like this, upon property in a designated dis- 
trict in the vicinity of such improvement without any 
limitation of such assessment to the actual special benefits 
to the assessed property, and without an opportunity to be 
heard upon that question. It is so in Pennsylvania as is 
shown in Washington Ave., 69 Pa. St., 357, one of the 
most valuable and cogent authorities on this point. In 
that case the Court says: ‘‘ This case presents a new ques- 
‘* tion upon the power of taxation; the authority of the 
‘* Legislature to compel the owners of farm lands, lying 
“* within one mile on each side of a public highway, to pay 
“ for grading, macadamizing, and improving it, by an as- 
‘sessment upon their lands by the acre. * * * If 
‘fis not the case of taxation by frontage, for the 
‘**Jands of the plaintiffs * * * do not abut upon the 
‘favenue, but merely lie within the prescribed lines of 
‘* taxation.” Then after showing how the practice of 
local taxation grew up and was justified like the ordinary 
frontage assessment, by equalizing the burden in course of 
time *‘as every portion of the State makes its own im- 
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‘‘ provements,” the Court further say: ‘‘ This practice 
‘‘ was followed by another advance. * * * In cities 
‘‘and towns where population was dense the authorities 
‘began to make improvements of special advan- 
‘“tage to certain of the citizens at their expense. 
“* * * Here, too, * * * our notions of private 
‘‘ right were not violated; for the advantages to the own- 
‘‘ers were so clear * * * that the burthen was duly 
“compensated, and again equality was produced as each 
‘street or alley came to be paved.” Then they said that, 
as applied to the case on hand, the mode ‘there adopted 
‘cannot with any degree of truth be pronounced to be a 
‘proper substitute for a just and impartial valuation of 
‘‘ benefits. This needs no reasoning to make it plain. 
‘“* * * Tf unreasonable and not a fair substitute for a 
‘* valuation made by a disinterested tribunal, acting accord- 
‘‘ing to the law of the land, then it plainly is not within 
‘‘the principle of the many decisions, in this and other 
‘‘ States, recognizing the per foot frontage rule as a fair 
‘* mode of measuring the benefits, and is consequently not a 
‘legitimate method of assessment upon the adjacent farm 
‘lands. I admit that if we do not analyze the reason and 
‘* trace the origin of the frontage rule, there is a seeming 
‘analogy. * * _* But reasoning by analogy is some- 
‘* times a dangerous source of error, and is always so, if we 
‘fail to see that the analogy itself is correct.” The 
opinion goes on to show that the seeming analogy men- 
tioned is imperfect, and that the statute in hand attempted 
to make certain landowners pay for an improvement in 
which others not assessed were equally interested, and 
continues: ‘“‘It is found by the Master, and if it had not 
‘‘been * * * it is perfectly obvious, that this avenve 
** will be one of general public benefit; and specially that 
‘it will be of great convenience and individual benefit to 
‘‘citizens and taxpayers beyond the limit of taxation 
“along the road, both laterally and_ terminally. 
“* * * This brings it within’ the principle 
“limiting the assessment to the extent of the 
‘special benefit clearly conferred.” It is further 
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Stated in the opinion that it was fortunate that 
the parties resisted the assessment in question, because it 
led to an inquiry into a power fast running wild by in- 
sensible degrees and would prevent the building up, step 
by step, of wrong precedents. That the Court did not dis- 
pute the propriety of the exercise of the power within the 
exact limits already sanctioned by long usage, but that 
they must meet and overthrow departures beyond those 
limits, which must land in the complete overthrow of the 
right of private property. ‘‘Should we now,” say the 
Court, ‘‘ suffer this law to pass without * * ™*  con- 
““demnation, upon a false analogy of the frontage rule 
“<“* * * we should leave open a door for future 
‘‘impositions.” The doctrine of Washington Avenue, 
“‘with respect to extraordinary assessments, is ap- 
proved and applied in many subsequent Pennsylvania 
cases, which, at the same time, expressly or tacitly con- 
cede the entire validity of ordinary frontage assessments 
and of the statutes imposing them (Seely vs. Pittsburgh, 
82 Pa. St., 360; Sawmill’ Run _ Bridge, 85 Id.,168; Phila- 
delphia vs. Keith, 2 Atl. Rep., 207; Protestant Orphan 
Asylum’s Appeal, 111 Pa. St., 135). 

In Ohio, New Jersey and other States which firmly 
uphold that doctrine that the power of special assessment 
in cases of extraordinary improvements like this is depend- 
ent upon, and limited and measured by the extent of the 
actual benefits accruing from such improvements to the 
assessed property, as shown in the authorities heretofore 
cited in the brief, we find abundant decisions maintaining 
frontage assessments with equal vigor (State vs. Fuller, 
34.N. J. L., 227; City vs. Society, 4 Zab., 385; State vs. 
Blundell, Id., 403, and other adjudications referred to in 
Cooley on Tax., 2d Ed., 644; 2 Dillon on Mun. Corp., 3d 
Ed. 754-769, and in notes thereto). 

In other States both frontage assessments and extraor- 
dinary assessments, not limited to the extent of actual 
benefits, are equally condemned (Chicago vs. Larned, 34 
lil., 203; Peay vs. Little Rock, 32 Ark., 31; Taylor vs. 
Chandler, 9 Heisk., 349). 
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The California frontage cases, therefore, afford no ob- 
stacle whatever to a decision against the constitutionality 
of the Dupont Street Act, if it is to be construed as arbi- 
trarily declaring that the benefits to the assessment dis- 
trict therein defined would equal or exceed the cost of the 
entireimprovement. The strongest of the California cases 
are Whiting vs. Townsend 57 Cal., 519; Chambers vs. 
Satterlee, 40 Id., 497. But neither of them goes so far as 
some of the cases upon the same subject in other States 
in which the imposition of extraordinary assessments like 
this, without limiting them to the extent of actual benefit 
to the assessed property and without hearing upon that 
point, is vigorously condemned. 

The distinction between such extraordinary assessments 
and frontage assessments was noted by Mr. Justice Field, 
as early as Burnett vs. Sacramento, 12 Cal., 83. Subse- 
quently, notwithstanding the cases in that State upholding 
frontage assessments, it was decided, Jn re Market Street, 
49 Cal., 549, that a statute arbitrarily imposing upon ad- 
jacent property an assessment to pay for a street improve- 
ment previously constructed under an abortive city con- 
tract, without limitation to the extent of the actual 
benefits to the assessed property, wasun constitutional and 
void. Thus showing that in the Courts of that State, as 
well as elsewhere, the distinction between extraordinary 
special assessments and frontage assessments, is well de- 
fined. 

There are other classes of assessments which constitute 
real exceptions to the rule that the power of assessment 
for improvements and reparations is dependent upon and 
bounded by the special benefits resulting from such im- 
provements and reparations to the assessed property. Of 
this class are assessments for the reclamation of wet lands, 
for the construction of levees, &c. Such assessments are 
not referable to the power of assessment for special bene- 
fits (Cooley Taxation, 2d Ed., 582-591; Tide Water Co. 
vs. Coster, 18 N. J. Eq., 518; Wurts vs. Hoagland, 114 U. 
S., 606; Head vs. Amoskeag, &c., Co., 113 U.S., 22; People 
vs. Hagar, 66 Cal., 59). 
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The distinction between assessments for the reclamation 
of swamp lands and assessments based upon benefits is 
clearly pointed out in Tide Water Co. vs. Coster, Wurts 
vs. Hoagland, Head vs. Amoskeag, d&c., Co., supra. It is 
an obvious distinction. The special benefits resulting from 
the draining of wet lands is necessarily confined to the 
lands in the immediate vicinity, and only the owners of 
such lands are at all interested in such an improvement. 
Whether the cost of it exceeds the benefit to those lands 
or not, there is no reason for imposing any part of the 
cost upon any oneelse. If animprovement is made at all, 
it is right and just that it should be made at the expense 
of the lands benefited by it. All that individual 
owners of such lands can justly require is_ that 
the cost shall be apportioned among them in exact 
ratio to the actual benefits accruing to each particular tract 
or lot. If they are afforded an opportunity to be heard 
upon that question, they are afforded due process of law, 
and if by chance any particular tract of land within the 
assessment district in such a case is not, in fact, benefited 
by the improvement, of course it ought not to be assessed, 
and a hearing upon that point also is essential. These 
points are well decided in Reclamation District vs. Gold- 
man, 65 Cal., 635; Reclamation District vs. Hagar, 
66 Id., 54; same case, 111 U. S., 7ll. In the latter 
of these cases it was held that a reclamation assessment 
must be apportioned among the parcels of land assessed 
according to the relative benefits. In Reclamation District 
vs. Goldman, supra, it was held further that in such a case 
a tract of land not benefited could not be assessed. As 
was tersely said in the case: ‘‘It would be the height of 
‘* injustice to put a charge upon land upon a surmise 
‘* or theory that it is or would be benefited, when the fact 
** is established that it is not and would not be benefited. 
“2 * * If no benefits, no assessments must be charged 
** on the land.” 

_Itis clear that assessments of the character last men- 
tioned, as well as for other improvements, the entire 
benefit of which is confined to the assessed property, may 
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well be upheld without infringing upon the doctrine that, 
as to assessments to pay for improvements manifestly 
beneficial to the public as well as to those assessed, the 
power of assessment is strictly dependent upon and 
bounded and measured by the actual benefits to the as- 
sessed property, and to each parcel thereof. Decisions 
upholding such assessments of the former kind stand in 
the books side by side with decisions against the constitu- 
tionality of the statutes imposing assessments of the latter 
kind, without limiting them to the extent of the actual 
benefits. It is so in New Jersey. While the limitation of 
the power of assessment to the extent of the actual 
benefits, in cases of special assessment like that here in 
question, is vigorously maintained in Tide Water Co. vs. 
Coster, 18 N. J. Eq., 518, exceptional assessments for 
building school-houses and the like, not depended upon or 
limited to the actual benefit, are upheld with equal firm- 
ness (State v. Fuller, 39 N. J. L., 586, and other cases). 


Nature of the proceedings in the County Court and 
rules of laws applicable to judgment of the char- 
acter of that of the County Court here. 


The County Court in confirming the assessment here in 
question was exercising a special statutory and very 
limited jurisdiction derived from the Dupont Street Act. 
It is said by the State Supreme Court that the County 
Court was a constitutional court, and so it was in the 
sense that by the Constitution it was given jurisdiction of 
special proceedings. There was, however, no general law 
on that subject or regulating such matters. The Dupont 
Street Act was a special act. It was applicable only to 
the particular writ here in question. It had no application 
to any other street or to any other proceedings, and with- 
out the Dupont Street Act there was no existing law 
under which the County Court could have taken any step 
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in connection with this or any other street improvement. 
There was no law of California outside the Dupont Street 
Act to which the County Court could look either to get 
jurisdiction of this proceeding or to regulate its exercise 
after getting jurisdiction. Nor is there any common law 
of special proceedings which could be invoked to that end. 
The act itself at the end of Sec. 21 says that if the 
supervisors pass the resolution then all proceedings there- 
after shall be taken under the provisions of this act, and 
it admits of no doubt, we think, that this act is to be 
looked to as the sole guide and chart to be followed in the 
proceedings and the sole source of the power exercised 
therein. 

In this case the County Court was acting as a special 
statutory commission, not as a court. (Dorsey vs. Barry, 
24 Cal., 452; Re Canal Street, 11 Wend., 154; Re Mount 
Morris Square, 2 Hill, 14; Visscher vs. Hudson R. R., 15 
Barb., 37.) 

The Dupont Street Act followed in its provisions as to 
process the Montgomery Avenue Act, the assessment 
under which was declared void in Mulligan vs. Smith, 59 
Cal., 206, and in Zeigler vs. Hopkins, 117 U. S., 683. 

Those decisions could not have been made upon any 
other theory than that the jurisdiction as to the particular 
proceeding was limited to that which the statute con- 
ferred. 

It is well settled in California, as well as in other juris- 
dictions, that a Superior Court of law, when exercising a 
special statutory jurisdiction, not proceeding according to 
the course of the common law, is to be deemed a mere stat- 
utory tribunal, and that its jurisdiction is bounded by the 
express terms of the statute, and must be exercised in 
strict accordance with it. (San Francisco, &c., Co. vs. 
Alameda, &c., Co., 36 Cal., 644; Dorsey vs. Barry, 24 Id., 
449; Whitney, vs. Delegates, 14 Jd., 503; Chollar, &c., 
Co. vs. Wilson, 6 Cal., 374; Williamson vs. Berry, 8 
How. U. 8., 495; Rogers vs. Dill, 6 Hill, 417; Leary vs. 
Fletcher, 1, Ired. L., 261; Jennings vs. Stafford, Id., 407 ; 
7 Rob. Pr., 104, and other cases there cited. ) 

There is no presumption in favor of the judgment of 
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even the highest court, when acting under such a special 
statutory authority; but it is always open to collateral at- 
tack, not only upon ordinary jurisdictional grounds, but 
also upon the question of compliance with the statute. 
(Williamson vs. Berry, 8 How. U. S., 495; Galpin vs. 
Page, 18 Wall., 371; San Francisco vs. Talbot, 63 Cal., 
489; Baker vs. Lorillard, 4 N. Y., 266; Pulaski Co. vs. 
Stuart, 28 Grat., 879; Lavin v. Emigrants Bank, 18 Blatch., 
29-32; 15 Am. L. Reg., 212.) 

There is an overwhelming and unbroken array of au- 
thority in favor of the doctrine that under a statute 
authorizing a special assessment, like that in question 
here, jurisdiction to make or confirm such assessment, 
whether conferred upon a special tribunal created by sta- 
tute or a court, is strictly limited within: the express pro- 
visions of the statute, which constitutes the only source 
and measure of the jurisdiction, and cannot be extended 
beyond those limits by presumption or intendment.* 

This is indeed but an application of the general and 
familiar rule, as old as any in the books, that a special 
statutory authority or jurisdiction, not proceeding accord- 
ing to the course of the common law, upon whatever 
tribunal it may be conferred, is bounded by the statute 
conferring it, which must be strictly and narrowly con- 
strued and followed. (Wells’ Juris., Sec. 10, et seg.; 7 
Rob. Pr., 67, 107 to 109; Chollar, &c., Co. vs. Wilson, 66 
Cal., 374; Williamson vs. Berry, 8 How. U. S., 495; Den- 
ver R. R. Co. vs. Otis, 7 Col., 198; Guisebert vs. Etchison, 
51 Md., 478, 487; Folger vs. Columbian, &c., Co., 99 Mass., 
274; Aud. Gen. vs. Pullman, &c., Co., 34 Mich., 59.) 
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* 2 Desty Tax., 1241; Cooley Tax., 2d Ed., 526, 609; Mulligan vs. Smith, 59 Cal., 
206; Clapp vs. Hartford, 35 Conn., 73 ; Same case, /d., 222; People va. Otis, 74 
Ill., 384; State vs. Perth Amboy, 29 N. J. L., 261; State va, Road Com., 41 /d,, 
89; Semon vs. Trenton, 47 Jd, 489; Doughty vs. Hope, 8 Den., 594; Re Mt. 
Morris Square, 2 Hill, 14; Hogan vs. Baker, 2 E. D. Smith, 22; Weeks vs. Lyon, 
18 Barb., 531; Re Lange, 85 N. Y., 307-310; Re Department Public Parks, Hd., 
463; Craig vs. Andes, 93 Jd, 413, 414; Re Manhattan R. R. Co., 102 Id., 302; 
Same case, 6 N. E. Rep., 590; Chamberlain vs. Cleveland, 34 Ohio St.,551; State 
vs. Fond du Lac, 42 Wis., 287; State vs. Bayonne, 49 N. J. L., 311; Albany City 
Bank vs. Maher, 20 Blatch., 341, 342; Zeigler ve. Hopkins, 117 U.S., 683. 
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In this case the jurisdiction of the confirming court, 
being merely revisory or quasi appellate, it is clear that 
unless the commissioners, who ostensibly made the assess- 
ment, had the jurisdiction and power to do so, the con- 
firmation of it was of no avail. The County Court could 
not validate it if the commissioners had not such jurisdic- 
tion. It had no power to determine conclusively the juris- 
diction and authority of the assessing board. If the assess- 
ment was void for want of jurisdiction in the commis- 
sioners, it remains void notwithstanding the confirmation. 
Affirmance never validates a void judgment, and, there. 
fore, no appeal from such a judgment is necessary. 
(Whitley vs. Black, 11 Am. Dec., 753; Fitzhugh vs. Custer, 
51 Id., 728.) 

And so a void assessment can not be cured or validated 
by confirmation. (Mulligan vs. Smith, 59 Cal., 206; Kahn 
vs. Supervisors, 79 Cal., 388; Doughty vs. Hope, 3 Den., 
594; Re Widening Broadway, 49 N. Y., 150; Zeigler vs. 
Hopkins, 117 U. 8., 683.) 

So, even though the statute declares such confirmation 
to be conclusive. (People vs. Brooklyn, 71 N. Y., 495; 
People vs. Wilson, 119 N. Y., 515.) 

It is conclusive only in favor of an assessment within 
the jurisdiction of the assessing board (Hassan vs. Ro- 
chester, 67 N.Y., 526.) 

Substantial defects remain open to collateral attack, 
after the confirmation, as well as before. (Lembeck vs. 
Mayor, 30 N. J. Kq., 556.) 

Indeed, as is said in the case last cited, the confirmation 
of such an assessment not only does not cure substantial 
defects, but confirms them. 

Unless there was jurisdiction to make the assessment 
there can be no jurisdiction to confirmit. Defects in the 
jurisdiction either of the original assessing board or of 
the confirming tribunal are always open to inquiry in 
such a case notwithstanding the judgment of confirma- 
tion and without regard to the recitals in such judgment. 
(See Woodman vs. Auditor, 52 Mich., 28; Detroit vs. High- 
way, 34 Mich., 37; Doughty vs. Hope, 3 Den., 598; 
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Thompson vs. Ingham, 14 Q. B., 716-717; 7 Rob. Pr., 
16-19.) 

No court exercising a mere statutory and limited juris- 
diction, nor indeed any’ other court, can acquire jurisdic- 
tion by merely saying that it has it. (Kelly vs. Bemis, 4 
Gray, 83; Mulligan vs. Smith, 59 Cal., 236, and cases there 
cited. ) 

Nor, in a case of this sort, can a court acquire jurisdic- 
tion or enlarge its jurisdiction by an erroneous construc- 
tion of the statute. (7 Rob. Pr., 107-109; Wise vs. Withers, 
8 Cranch, 331; Boswell’s Lessee vs. Dickerson, 4 McLean, 
262; Wood vs. Stanberry, 21 Ohio State, 142.) 

Not only is it admissible, in a case of the exercise of a 
special statutory authority, such as that which is here 
under consideration, to show that the steps necessary to 
confer jurisdiction have not been taken, but it is also ad- 
missible to show that the court or. tribunal has exceeded 
its jurisdiction, for excess of jurisdiction is just as fatal as 
want of jurisdiction (7 Rob. Pr., 67, -107; Windsor vs. 
McVeigh, 93 U.5., 274; U.S. vs. Walker, 109 U. §., 258; 
Wise: vs. Withers, 3 Cranch, 331; Folger vs. Columbian, 
&c., Co., 99 Mass., 274; Chamberlain vs. Cleveland, 34 
Ohio State, 561; State vs. Fond du Lac, 42 Wis., 287; 
Re Lange, 85 N. Y., 307; Craig vs. Andes, 93 Id., 413; 
Cagwin vs. Hancock, 84 Id., 532.) , 


JOHN GARBER, 


T. B. BisHop, 
Attorneys for Plaintiffs in Error. 
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IN THE 


Supreme Court of the anited States. 


OCTOBER TERM, 1890, 


WILLIAM M. LENT ef ai., 
Plaintiffs in Error, 


V8. 


CHARLES TILLsOoN, Tax Collec- 
tor of the City and County of 
San Francisco, 

Defendant in Error. 


MR. CHOATE’S BRIEF FOR PLAINTIFFS IN ERROR 


First Point.—The fact that Bryant, one of the Com- 
missioners, was an interested party, which does not appear 
upon the face of the statute, but is admitted in the plead- 
ings (Record, pp. 48 and 74), presents a fatal and incurable 
objection to the act and all proceedings under it being 
considered for a moment as due process of law. 


(a.) No man can be a judge in his own cause, or a com- 
missioner to assess benefits and damages to property 
of which he is himself an owner. Bryant, the Mayor, 
was half owner of one of the lots in the assessed dis- 
trict, which was actually assessed. 
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(b.) This objection is radical and incurable. The act 
names the Mayor as Commissioner, and contains no 
provision for supplying the place of an interested and 
therefore disqualified member of the Board, or for 
proceeding without him. It is therefore void, and 
incapable from the beginning of being put in op- 
eration, and all proceedings under it are necessarily 
void. 


(c.) Neither was there any possible relief for the prop- 
erty owners on this score in the County Court. For 
the County Court had no power to set aside the assess- 
ment or to declare the proceedings void ab tnitio. It 
could only modify, and as modified, confirm. When 
all the modifications directed by it have been made it 
is bound to confirm. Neither could the objection be 
waived. 


(d.) The impossibility of imputing any validity to a ju- 
dicial or quasi judicial proceeding, in which a member 
of the tribunal is an interested party, or regarding it 
in any aspect as due process of law, is established by 
uniform and overwhelming authority. 

: Cooley Const. Lim. (4th Ed.), *410-413. 
Oakley vs. Aspinwall, 3 N. Y., 547. 
State vs. New York, 1 Dutch, 405. 
State vs. Crane, 36 N. J. Law, 398. 
People vs. Gies, 25 Mich., 83. 

Regina vs. Cheltenham, 1 Ad. & Ell. (N.8.), 
467. 

Regina vs. Justices, &c., 6 Lbid., 733. 

Regina vs. Aberdare Co., 14 Ibid., 854. 

Wells Jur., § 419. 

Vide Principal Brief, p. 51. 


Second Point.—The act on its face does not provide 
for due and adequate notice and hearing for the parties to 
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be affected, having in view the nature and object of the 
proceedings, and. so it operates to deprive them of their 
property without ‘‘ due process of law,” and is void under 
the Fourteenth Amendment. 


(a.) The labored argument in the opinion of the Supreme 
Court of California attempts to sustain its validity 
against this objection, by incorporating into the 
notice prescribed, all the detailed provisions of the 
act itself, which, if permitted, plainly dispenses with 
the necessity of any notice whatever, except the 
statute, a doctrine which never has been, and never 
with any show of reason or justice can be, applied to 
special assessment cases. 

Record, p. 336: ‘' The sufficiency of the notice will 
depend to a very considerable extent on the nature of 
the proceeding and the statute on which it is based. 
The statute is always presumed to be known, and 
whether the notice really affords the necessary infor- 
mation and gives the party whose interests are af- 
fected an opportunity to be heard, must depend largely 
on those provisions.”’ 

P. 342: “*Of course, unless the notice required can 
be helped out by reference to the statute it amounts to 
nothing. It is true it is not required to be addressed 
to any one especially. It informs no one what prop- 
erty is to be affected. It indicates no steps tobe taken 
by the person aggrieved to obtain redress, and men- 
tions no tribunal before which, or any time or place 
at which his grievance, if he have any, can be heard.” 

This novel doctrine lies at the root of the decision 
appealed from, and if sustained completely wipes out 
the distinction which has hitherto been uniformly 
recognized and maintained between general tax cases 
and special assessment cases, and will hereafter dis- 
pense with any notice whatever to the property owner 
of the proceedings under a statute by which his prop- 
erty is to be taken or charged. 


(b.) Without requiring personal notice as in judicial 
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proceedings, and assuming that notice by publication 
willin such cases suffice, we insist that such published 
notice must come up to a certain standard of what is 
reasonably practicable having in view the purpose 
intended. It must at least ‘‘amount to something,” 
without reference to the statute or to anything out- 
side of itself. It must be adapted to the nature and 
circumstances of the particular case. Regard must be 
had to the cause and object of the taking. It must be 
just to the parties to be affected; must be adapted to 
the end to be attained and must be one by which it is 
reasonably probable that the party proceeded against 
will be apprised of what is going on against him, and 
afforded an opportunity to defend. It must certainly 
be directed or addressed in some way to the parties 
to be affected, so as to be reasonably likely to attract 
their attention. It must also indicate in some way 
the property affected, and the court or tribunal which 
is to pass upon the rights of the parties, and some 
time and place at or within which they may apply 
for a hearing or relief. 

There was no urgent public or political necessity in 
this case as in a general tax case, for ignoring these 
fundamental requirements and essential rights. 

Where notice by publication is properly and legally 
substituted for personal notice, it is always on the 
ground that personal notice is not practicable, but 
this can never be a reason for dispensing with the 
essential features and elements of fair notice; on the 
contrary, it is the very reason for requiring them 
all, because in a published notice it is always entirely 
practicable to insert them all. Necessity for a change 
in the mode of reaching the party constitutes no 
necessity or reason for omitting from the notice con- 
veyed by the substituted method the cardinal elements 
of what is notice. 

Vide Principal Brief, p. 71, &c. 


(c.) N otice that the report of the commissioners is open 
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at their office for the inspection of the parties inter- 
ested, which is all the notice prescribed by the act, 
does, in truth, ‘‘ amount to nothing,” in the language 
of the Supreme Court of California. 

It is not to be directed to the parties interested, or 
to anybody in particular. In such a case notice to all 
the world is notice to nobody. 

The same Court, in Boorman vs. Santa Barbara, 65 
Cal., 313, had itself decided that a similar notice re- 
quired by a similar act was in this respect no notice, 
because ‘‘ not addressed to any particular person or 
class of persons, or which would inform any particu- 
lar person that on failure of appearance any burden 
would be imposed upon him or his property.” 

The Court below, however, sought to distinguish 
this case from that by the distinction that in that case 
the act did not precisely fix the limits of the assess- 
ment district, while it claimed that this act does, and 
therefore the parties to be assessed, by reading the act 
in connection with the notice, would be informed that 
the notice was addressed to them as clearly as if it 
were directed to them by name or as a class. 

But in the first place, the present act does not abso- 
lutely and precisely fix the limits of the assessment 
district, because by its terms two distinct districts 
were described by boundaries as contemplated to be 
possibly ‘‘ benefited”; both, or either or neither 
of which might be in fact benefited or concerned 
according to circumstances--in the one district 
in which the property of the plaintiffs in error was 
included, only in case a majority of the property 
owners therein should not protest, while in the other 
district only in case such a majority should petition. 
In fact only the former district was affected, because 
the owners in the other did not petition. 

This difference between the two acts, therefore, if 
it raised any distinction as to the need of a notice ad- 
dressed to the parties to be affected, would rather re- 
quire information by the notice to the owners in 
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the district between Bush and Market streets that 
they and not the owners in the other district were 
the parties interested. Hence, even if the act is 
to be read as part of the notice, it would not be a 
notice to those to be affected; it would be notice to é 
those who under the act might not be affected in 
common with those who were. It would still be 
notice to everybody, and therefore to nobody. It wholly 
fails of the true and necessary nature and object of a 
fair notice, viz , to attract the particular attention of 
the party to be affected—as distinguished from all other 
parties—to inform him that he or the class to which 
he belongs is or are the party or parties to be affected; 
so that observing the address he may go on and read 
what follows and so really receive the notice intended 
to be given. 

But, in truth, the distinction attempted to be set up 
between the form and nature of the notice required 
to be given under an act which does fix the limits of 
an assessment district and one which does not, is in 
this respect a distinction without a difference. It 
assumes that a citizen owning property, in order to 
preserve it, is bound to read all published notices, 
whether addressed or unaddressed, which is a mani- 
fest absurdity. 

Vide Principal Brief, p. 72, &c. 
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(d.) Again, the provision for notice in Section 7 is 
plainly insufficient to constitute due process of law, 
because in its substance it is not to be notice of any 
pending or future proceeding, and is to indicate no 
tribunal, time or place for a hearing or in which 
opportunity is to be afforded the parties interested to 
appear and defend their rights. This is the fundamen- 
tal object of notice within all the authorities. A party 
cannot be heard unless he have a reasonable notice 
of the time when and the place where and the tribunal 
in which judgment may go against him. No statute 
can provide for due process of law tothe property owner 
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which casts the burden upon him to hunt for himself 
for these important facts. It is his right to be in- 
formed of them by actual or constructive notice, and 
in the one case as in the other such information is 
equally and entirely practicable. 

The notice provided for in Sec. 7 is more meagre 
and empty than those which have been condemned 
as insufficient in many leading cases. There is noth- 
ing required to be inserted in it which was calculated 
even to raise the suspicion in the mind of a property 
holder that it was intehded as ‘‘ process” to bring 
him before any tribunal whatever, or that there were 
to be any future or further proceedings whatever, by 
which his right might be affected. The ouly tribunal 
required to be mentioned in the notice is the Board of 
Commissioners, which body could afford him no hear- 
ing. Its labors were completed. It could, under the 
statute, afford him no relief. For aught that was to 
appear in this notice the whole business of the assess- 
ment had been completed, and was not further open 
for consideration. 

Vide Principal Brief, p. 76, &c. 
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.) Once more the notice provided by Section 7 is 


fatally defective as ‘‘ process of law,” because, even 
meagre as it is, its publication is not required to be 
made at any time before all right to apply for relief ac- 
corded by the next section to the property owner shall 
have completely expired. By that section thirty 
days only after the filing of the report was allowed for 
the filing of petitions by parties aggrieved. No time 
is prescribed by the act for the publication of notice 
to begin, but if no petition is filed within these thirty 
days from its filing the report is to become absolute. 
It would be a literal and exact compliance with the 
requirements of the act if the publication should be- 


gin atter the expiration of these thirty days, and the 


test of validity in such cases is not what has actually 
been done but what may be done under the statutory 
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provision in question. The statement required to be 
inserted in the notice, that ‘‘ the report is open for in- 
spectior. at the office of the Commissioners,’’ would 
have been just as true after the expiration of the 
thirty days as while they were running, and in either 
case the reader of the notice might well assume that 
the assessment had become a finality and that noth- 
ing more was possible to be done. 
Vide Principal Brief, p. 77. 
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(f.) But the fundamental proposition upon which the 
Court below relies to make this notice sufficient as 
process of law, viz., that it is to be read as if the act 
were incorporated in it, based upon the imputed pre- 
sumption that these particular property owners know, 
that is, that they are to take notice of all the detailed 
provisions of the act, is utterly without warrant upon 
principle or authority. 

By Section 23 the act is to take effect from its pas- 
sage, not from its publication, and no publication of 
it is provided for. By Section 21 the Board of Su- 
pervisors at any time within sixty days after the 
passage of the act, that is to say, immediately after 
its passage, may set the proceedings in motion by 
passing this resolution of approval. By Section 6, 
‘‘as soon as convenient,” that is to say, immediately 
after the passage of the Supervisors’ resolution pro- 
vided for in Section 21, the Commissionrs are required 
to publish a notice for not less than ten days, not to the 
parties who are to be benefited and assessed and are to 
pay for the improvement, but to those whose property 
is sought to be taken or injured, that the Board is or- 
ganized and inviting them to present to the Board maps, 
&c. But by Section 7, without waiting for the run- 
ning of these ten days, or any part of them, the Board 
may immediately make and sign their report, and 
such report, as soon as the same is completed, shall be 
left at the office of the Board. 

Thus, with literal and full compliance with the 
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requirements of this statute the assessment may be 
completed and the report filed within a space of time, 
after its passage, the shortness of which is not meas- 
ured or limited by the statute, and is less time 
than that within which the most diligent property 
owner could practically get news of its passage. The 
notice of filing may begin the next day. 

It is in such a case as this that the Court below, 
conceding the utter worthlessness of the notice in 
itself, ekes it out by writing between the lines of it 
the entire body of the act, as a practical illustration of 
the maxim that every man is presumed to know the 
law. 

To apply such a maxim to such a statute is a mere 
travesty of justice. It has no application, anyway, to 
a limited and local statute, and can work nothing but 
injustice, when sought to be applied to a local statute, 
which can thus execute itself before the parties to be 
affected by it can reasonably be expected to have 
heard even of its passagé, much less to have learned 
of its detailed provisions as to future proceedings, 
which are thus sought to be incorporated into the 
published notice. 

The question is of the constitutionality of the Act. 
The objection to the constitutionality is, that it takes 
away property without providing notice to the owners 
of the proceedings to be had under it, by which such 
taking is to be accomplished. The argument in 
support of the constitutionality is, that the passage of 
the Act itself is notice of the proceedings to be had 
under it, and is itself, though never published, a part 
of every notice however empty, that is published 
under it. In other words, the argument is that the 
Act itself is notice; is due process of law without 
further notice or process. And so the enactment of the 
statute takes away tne property of the citizen with- 
out notice. ‘The question of the constitutionality of 
the statute is thus simply begged. It is contended 
that because this statute is a law, those who are 
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affected by it must be presumed to have known of its 
H contents, and because they are presumed to have 
i known of its contents, therefore it must be a law. 

ia Vide Principal Brief, p. 77. 


(y.) But reading the Act as part of the notice does not 
remedy either of the radical defects in the notice pre- 
scribed by the seventh section which have already 
been pointed out. : 

It could not supply the want of any address or 
direction in the notice to the parties sought to be 
affected, which is essential to make it a notice at all 
as to them. : 

Again, it could not remedy the defect in the notice 
of information to the property owner as to the time 
and place when and where he might have a hearing 
upon proceedings by which his property is to be 
affected. All the procedure between the filing of the 
report and the final confirmation of it is provided for 
by Section 8, and the complete incorporation of that 
section into the notice would not inform him as to any 
tribunal, time or place in or at which he was to or 
could appear and defend his rights. 

It would only inform him that if he felt himself 
‘“‘aggrieved by the determination of the board, as 
shown in the sazd report”’—-that is, the report as al- 
ready completed and filed--he might apply by petition 
to the County Court for the limited relief presently to 
be considered, but how, when or where he was to be 
heard in answer to the petition of any other party, 
which, if granted, would certainly affect his own 
rights, or where, when or how he was to be heard in 
answer to the application of the board for the final 
confirmation of the report, he would get no inkling of 
information from the notice and Section 8 together, 
and this for the excellent reason that no such right to 
appear and answer in either of those cases is given to 
him at all. : 

Besides, as the statute does not fix the time within 
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the thirty days after the filing of the report at which 
other property owners should file their petitions, but 
leaves that entirely to the option of the several peti- 
tioners; and as the statute does not fix the time when 
and place where the Commissioners shall apply for the 
final confirmation of the report after the thirty days, 
nor the time when the County Court shall hear or act 
upon such application, either of which times may be 
months or even years after the thirty days, the notice 
to he published, even assuming the eighth section of 
the Act to be in it, cannot be construed to cite the 
party to either such hearing, even if a right to be 
heard on either such matter could be spelled out of 
the statute. Notice of an opportunity for a hearing 
which leaves the time of such hearing dependent 
upon the option or caprice of other parties, is cer- 
tainly in no sense ‘‘ due process of law.” : 
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(h.) Nor does reading the Act with the notice remedy the 
defect that the notice is not required to be published 
or constructively served before the expiration ‘of the 
thirty days after the filing of the report, nor the eb- 
jection that the notice, if process at all is process 
emanating from one tribunal and returnable to it for 
the purpose of conferring jurisdiction upon another 
distinct tribunal. The only possible hearing which 
the act provides for is in the County Court. The 
only notice provided for is of the completed acts of 
another tribunal which is powerless for the future in 
the premises, and makes no allusion to the County 
Court. 

Vide Principal Brief, p. 80, &c. 


Finally, on this distinct point of the sufficiency of 
the notice as process, it is obvious that the Legislature 
did not regard the notice prescribed by the 7th sec- 
tion as adequate process of law to bring the parties 
before the County Court to attend upon further pro- 
ceedings. For upon the filing of any petition of an 
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aggrieved party, a copy of it is required to be served 

upon one of the members of the Board. This is pro- 

cess adequate to bring the Commissioners in ; but, on | 
the theory of the Court below, everybody is already 
in the County Court for all purposes of complete juris- : 
diction from the time of the publication of the notice. | 


But, SECONDLY : 


The statute provides for the parties to be assessed 
no hearing whatever upon the merits, either before the 
Board or before the County Court, either upon their 
own several petitions or upon the application of the 
Board for final confirmation; and so, as to the matter 
of hearing, is utterly destitute of every element of due 
process of law. 

Vide Principal Brief, p. 83, &c. 


(a.) Absolutely the only right given to the property 
owner who shall feel himself aggrieved by the action | 
of the Board, as shown in the report as first completed, 
is to petition the County Court for an order requiring 
the Board to file its report with the Court, with the 
documents and data in the custody of the Board, 
and used by it. No petition for relief upon the 
merits can be presented or considered. Issue is to be 
joined and heard upon the petition for the filing of the 
report and documents in Court and upon that alone. 
The Court is only authorized to allow said order or to 
deny the same, and this in its discretion. If granted 
the only relief obtained is that the Board obeys the 
order to file in Court its report and the documents. 
This is the only result of the petitions of all parties 
aggrieved contemplated and provided for by the Act. 

If no such petition is filed within the thirty days 
the only difference is that the Board itself shall there- 
after, at such time as it shall choose, without notice to 
anybody, present the report to the Board without the 
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documents, and petition that the same be approved and 
confirmed. There is no provision for anybody being 
heard on this petition. Power is then given to the 
Court to approve and confirm the report, or to refer 
it back to the Board with directions to alter or modify 
the same in the particulars specified by the Court, and 
to keep referring it back until such orders are com- 
plied with, which being done, the Court must confirm 
and approve it. There is no provision for a hearing 
of anybody on these material and vital proceedings, 
nor has the Court any power to vacate or set aside the 
report as wholly void, illegal or fraudulent. It can 
only confirm or modify. 

We submit that the only opportunity thus provided 
for the aggrieved property owners, not upon the merits, 
but upon the mere formality of filing the report with 
the documents and data in Court, is not ‘due process 
of law; that no clause or word can be implied into 
the statute beyond its express terms for the purpose 
of enlarging the hearing accorded; that upon this 
point the rule of strict construction must upon all the 
authorities be applied to the statute, especially in a case 
like this, where no hearing upon the merits was ever 
had by any property owner. 
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(6.) The hearing provided for, such as it is, is only appel- 
late or revisory, and after the liability of those as- 
sessed has become prima facie fixed. The entire 
onus of preventing the assessment thus fixed from 
becoming conclusive, is thrown upon the property 
owners. This does not constitute that hearing upon 
the merits which is involved in the guaranty of due 
process of law. 

Vide Principal Brief, p. 59, &c. 


Even if new evidence could be a/mitted upon the 
hearing in the County Court, and if the hearing could 
extend down to the confirmation of the report, it was 
still merely revisory or appellate. The whole tenor of 
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Ee the statute shows the intention that, if no opposition 
am should be made, the report, as first made, should be 
ae confirmed. There is no provision for a reassessment 
es by the County Court. Modification in specified par- 
8 ticulars only is allowed. The statute makes no pro- 
ee} iii vision for setting it aside. 
Mees |i) || 7 Vide Principal Brief, p. 91, &c. 
2 3 eT 
SSB 

| (c.) But upon no just construction of the eighth section 


i | can any hearing upon the merits or upon vital ques- 
Ro tions going to the validity of the assessment be tor- 


| tured into or out of it. Evenafter the report, with 
ime the documents and data, are before the Court, the 
‘ea H hearing is necessarily limited to defects ‘“ shown in 
P| the report.” It could not extend to such questions as 
ot the constitutionality of the act, to the sufficiency of 
mee |i) |i) the resolution of the Supervisors, or of the notices pub- 
ae lished under Sections 6 and 7, or to the secret frauds 
meet |i of the Commissioners, for nothing relating to these 
| Ht ti matters is to appear upon the face of the report or of 
et {iii the documents and data in the custody of the Board 
“ovata and used by it in making the report. 
= BR 
a Ha (d.) The failure to give the County Court any power to 
aa set aside the report altogether upon any ground or 
ee |i ||| upon all grounds is fatal to the claim that this statute 
Ss ai and the proceedings under it constitute due process of 
ee} ii |i! law. The Court is necessarily limited to the exercise 
Bes | || of the specific powers conferred by the act —expres- 
Bea |i) | sion of those excludes all others. It is plain, therefore 
ee) {ii |i that it could not hear or determine any questions that 
| ||! | - went only to the validity of the entire assessment. 
a | The jurisdiction of the Court is necessarily limited to 
eae the powers expressed. 
Ae In re Department Public Parks, 85 N. Y., 
aa 463. 
Zi In re Lange, 1bid., 207. 
sce In re Mt. Morris Square, 2 Hill, 14. 
|i ) Albany Bank v. Mayer, 20 Blatchf., 341. 
ee eT, 
: iii ; 
Bia ' 
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In all these cases the same rule of statutory con- 
struction must be applied, whether the question be- 
fore the Court is of the conclusiveness of the adjudica.- 
tion or assessment, or as to the constitutionality of 
the act in providing for a hearing sufficient to satisfy 
the guaranty of due process. 

In the case of Mulligan v. Smith, 59 Cal., 205, involv- 
ing the constitutionality of the ‘‘Montgomery Avenue 
Act,” upon which the present act was modeled, it 
was held that under the statute “the County Court 
could exercise only such jurisdiction as was expressly 
conferred upon it, and that because the statute did not 
expressly authorize it to do so, it could not hear or 
consider or decide questions going to the entire valid- 
itv of the assessment.” And this Court, in 2gler v. 
Hopkins, held the same thing as to the same assess- 
ment. 

Vide Principal Brief, p. 95, &c. 


Again, it is a fatal objection to the sufficiency of the 
hearing provided for by Section 8, that it is left to the 
discretion of the County Court, no matter what testi- 
mony is brought or right established, to allow or deny 
the only application which the aggrieved property 
owner is permitted to make, for the filing in Court 
of the documents and data in the custody of the Board 
and used by it in making the report. Especially as the 
final application for the confirmation of the report 
could not extend beyond what appeared on its face, and 
cn these documents and data it was essential to justice 
that the right to the filing of these in Court being es- 
tablished should not still depend upon an exercise of 
discretion. ‘* Legal judgment” cannot be written into 
the statute in place of the word “‘ discretion,” as was 
insisted in the opinion of the Court below. The Court, 
by the exercise of its ‘‘ discretion,” might restrict the 
hearing, if any, upon the question of confirmation or 
modification to what appeared upon the face of the 
report itself, 
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(f.) Due process of law required that each property 
owner should be heard upon every proposed modifica- 
tion of the report as filed, as well as upon the question 
of final confirmation—and no such right is given by 
the statute. : 

As every change that will increase the damages 
awarded to any one property owner, or diminish the as- 
sessment found against any one property owner will 
necessarily increase the assessment found against every 
other property owner, the right of all to be heard on 
every change as to any must appear incontestable. 

Lowell vs. Wentworth, 6 Cush., 222. 
Gilkerson vs. Scott, 76 Ill., 510. 
Vide Principal Brief. p. 98, &c. 


The claim made below that because the right is 
given to all to petition, the statute, therefore, must be 
construed to give all the right to appear and contest 
the petition of every other is not tenable. It is only 
when aggrieved by determinations shown by the origi- 
nal report that any one can petition. There is cer- 
tainly no provision for contesting changes made upon 
the petition of others, which changes do not and can- 
not appear on the face of the report. 

It was also claimed by the Court below that because 
there is no clause prohibiting others to appear in an- 
swer to the petition of an aggrieved property owner 
the right to do so may be implied. 

But the statute does especially provide who shall 
appear and answer any petition for modification. It 
is the Board, and no other, and unless some new prin- 
ciple of interpretation is to be invented for the pur- 
pose of this particular case, this is tantamount to an 
express provision that no other party shall have a 
right to be served with the petition or to answer or 
vontest the same. 


(g.) There is the same necessity in justice and fairness 
for a notice to the property owners and a hearing for 
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them upon the question of the final confirmation of 
the report. Afterall the modifications made upon 
the application of all whose petitions are considered 
the report becomes in all respects a new report. 
The ratios and proportions are changed, and every- 
body’s interest is affected. The report after modi- 
cation changes the burden of the assessment upon any 
lot affected by it. 

In New York it has been held, under the Act of 1813, 
that, after all the modifications upon separate objec- 
tions, a new notice and a new hearing are required 
upon the question of final confirmation. 

March v. Portchester, 71 N. Y., 309. 
Vide Principal Brief, p. 110, &c. 


But the language of this statute absolutely pre- 
cludes any hearing upon the application for final 
confirmation, for after all modifications have been 
made ‘‘the said Court shall then approve and con- 
firm said report.” This is imperative upon the Court, 
and forbids any hearing upon the question. 

It is really conceded by the Court below, that the 
construction of the statute according to the rules we 
contend for, which are the rules always heretofore 
followed in such cases, issimply farcical. It 2s farcical, 
because it fixes a lien upon property without any real 
notice, and without any real bearing upon the merits, 
and therefore we submit it is an unconstitutional 
statute. 


& 
* 
y J 
# 
¥ 
; 
. 
‘ 
é 
e, 
a 
‘i ¥ 
= 
= 
4 
: 


Sete sh essanlillligatiod ss ani aaron ete 
ee : oe 
eet Me 


a Mt 8 ii neti ip pat See 
2 ts wd 
Reamer 

re © Sees a ee 


—— 
rey s 
cae 


Vide Principal Brief, p. 110, &c. 


(h.) Finally, it is claimed that not only must the statute 
be carried into the notice prescribed to make it amount 
to anything in the way of due process, but worse still, 
that the constitutional provision for ‘‘due process of 
law” must be read also as a necessary part of the 
statute, so as to imply a right to a hearing, not 
given by its terms, zn order to save it from invalidity. 

But clearly if this could be done, no statute ever 
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could be’held invalid for not providing a hearing, and 
so this invaluable constitutional guaranty would be 
practically abolished. 

Vide Principal Brief, p. 59, Kc. 


Third Point.—But, assuming the act not to be ob- 
noxious to the constitutional objection presented, the pro- 
ceedings of the Board and of the County Court under it 
did, in the grossest and most glaring manner, operate to 
fix this enormous lien upon the property of the plaintiffs 
in error without due ‘‘ process of law.” 

Under this head the facts found by the trial Court, upon 
which it pronounced the proceedings void as not consti- 
tuting ‘‘due process of law,” are of the last importance. 
These facts are not disturbed or modified by the Supreme 
Court, which reversed the judgment of the trial Court. 
They are set forth in full in the principal brief, to which 
we refer. 


(a.) From beginning to end of the proceedings there was 
no judicial or quasi judicial action by the Commis- 
sioners under the act, and no hearing or opportunity 
for a hearing afforded to the property owners in 
respect to their proceedings. _ All of the proceedings 
of the Commissioners, up to the completion and filing 
of their report,were secret, arbitrary and non-judicial. 
And all the subsequent proceedings modifying such 
original report were in like manner secret, arbitrary 
and non-judicial, and were besides, by way of mere 
trade and barter with certain favored property owners, 
to the extreme prejudice of the plaiutiffs in error, and 
were fraudulent, and with no hearing or opportunity 
for hearing to the plaintiffs in error. 

By the 7th section of the act, it was the duty of the 
Commissioners themselves to ascertain the damages 


and the benefits. Their personal judgment.was to b 
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the foundation of the lien to be assessed. But instead 
of that they substituted the judgment of unsworn ex- 
perts, whom they instructed to conduct their proceed- 
ings in secret, and without the knowledge of the par- 
ties to be affected, and then, without any original 
examination or judgment of their own, accepted the 
reports of the experts in all things as correct, adopted 
in all respects the estimates and valuations of the ex- 
perts and took them as their own. 

Finding XVI., p. 120. 

Vide Principal Brief, p. 26, &c. 


Thus there was no real judgment exercised by the 
Commissioners, but their functions in making the 
original report were completely abdicated—delegated 
to the experts, who were forbidden to allow any hear- 
ing or notice or even knowledge of their proceedings 
to the property owners. 


(6.) The experts in making their appraisement and 


valuation of damage and benefits, and the Commis- 
sioners in taking them as their own, adopted a false 
rule of valuation, by which more than three times the 
actual value was awarded for the land taken, and 
omitted from their estimate of benefits to the same 
lots about two-thirds of the actual benefits, and in so 
doing committed not a mere error of judgment, but 
an obvious and palpable fraud, which could only have 
been intended as such: 
Finding XXI., p. 128. 


In respect to this the Supreme Court in its opinion 
says (p. 354): “It is averred that the Commis- 
sioners wilfully and intentionally determined the 
value of lots taken to be more than three times as 
much as they in fact were, and omitted from their 
estimate of benefits to the same lots about two-thirds 
of the actual benefit. This overestimate of damages 
and underestimate of benefits, so far as I can judge 


he ter sh eee 


3 : = x : 7 ” - oe ithe saa ~ = * oa P wa til P| i ae eee 
oe galt eames ee mg x a a a a ae ae. By Pa Te ec ee. ee — - — 
be ee OE REE ye TEE FARRER STN DOL RTE NI WARE a cream 


PAs 


20 


from the statement of the case in the record, seems to 
be fully sustained.” ‘‘The report showed fully what 
the estimates were, and the injustice was so obvious 
that a mere inspection by those familiar with the 


property * * * could not fail to disclose the 
facts.” 
Thus a false, unequal, oppresive and arbitrary wall 


rule was adopted by the experts, two of whom 
were speculating in the very property, and by the 
Commissioners one of whom was interested as 
owner in the property. This action, obviously 
fraudulent, went to the root of the whole 
matter, vitiated the entire proceedings, and was cause 
for setting aside and not merely modifying the report. 
For this the County Court had no power, and cer- 
tainly upon this as a ground for vacating the entire 
proceedings the property owners had no opportunity 
to be heard. 

The adoption of such a false, fraudulent and arbi- 
trary rule of valuation, as the basis of the entire pro- 
ceedings, leaves the assessment always open to col- 
lateral attack, and is a plain case for the equitable 
remedy by injunction, 

Vide cases cited on Principal Brief, and especially— 
Cooley Taxation, 2d Ed., 218, 248, 710. 
Balfour vs. Portland, 28 Fed. Rep., 739. 
Vide Principal Brief, p. 39, &c. | 


This intentional omission of benefits and fraudulent 
overvaluation of damages is in all respects tantamount 
to the intentional omission of property included in an 
assessment district, which is always held to render the <n 
assessment void after confirmation. 
People vs. Lynch, 51 Cal., and other cases 
cited in Principal Brief. 


(c.) But the subsequent proceedings of the Commission- 
ers, by which the original report was modified to the 
grievous detriment of the plaintiffs in error, are 
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equally fatal to the proceedings, being regarded as due 
process of law. They were not only secret, arbitrary, 
non-judicial and oppressive, but were in the highest 
degree fraudulent. | 

The findings of the Court, XXV. to XX XT. inclu- 
sive, pp. 130-135, establish that when certain aggrieved 
property owners filed their objections in the County 
Court to the report of the Board, and proposed and 
threatened to contest the same for various matters, the 
Commissioners to induce them to withdraw their ob- 
jections and without notice to the property owners af- 
fected by said assessment, and especially without notice 
to the plaintiffs herein, entered into an arrangement 
with said objectors by which said objectors agreed to 
withdraw their said objections. That by this secret 
arrangement the assessment upon the property of the 
objectors was reduced some $95,000, and the damages 
awarded to them increased some $17,000. That this 
was done by mere consent and barter without any 
judicial action or consideration by either the Board or 
the County Court, in the absence of the other parties 
to the proceedings and without any notice to them, 
and the order of the Court for these modifications was 
made by consent and not till the 19th of December, the 
day before the final confirmation, ‘* without proof, 
consideration or investigation.” That these changes 
were all made for the so/e purpose of inducing the 
objectors to withdraw their objections, and to prevent 
an examination of the report on its merits, and with- 
out any disclosure to the Court of the circumstances 
or of the motives that influenced the Commissioners 
in consenting to the same. 

Vide Principal Brief, p. 28, &c. 


That in making these changes, a different rule was 
adopted and applied to the property of these objectors 
from that which was applied to the rest, to the detri- 
ment of the latter in more than $100,000, ‘‘and all 
equality and uniformity of assessment upon the vari- 


al iB Se AA ea Se 


renew meee 


= 
% 
f 


22 


ous lots and subdivisions assessed was destroyed” 
(p. 133). 

That to induce one other objector to withdraw his 
objections, the Commissioners entered into an arbitra- 
tion with him. The arbitrators adopted the true and 
honest rule of valuation of the property taken for 
the widening, finding it to be $246,240 instead of 
$639,913, as found in the report, and so reducing his 
assessment from $97,308 to $39,653, to which the 
Commissioners agreed and carried it through in the 
some manner as before, but left the assessment as it 
stood in the report as to all others, and as to this 
‘the plaintiffs had no notice or opportunity to be 
heard as to the contest ” (p. 135). 

Vide Principal Brief, pp. 40, &c. 


Thus, the making of these changes, by which 
special objectors were favored, and all uniformity, 
equality and relative valuation in the assessment was 
utterly destroyed, was not only accomplished with- 
out notice and hearing, but without any judicial ac- 
tion, or consideration, as a mere barter between the 
objectors and the Commissioners. The latter, in ad- 
hering to the original report as to all other property 
owners, sinned with their eyes open, for in the Blythe 
case they were informed of, and as to him abandoned, 
their glaring fraud. 

Moreover, the cardinal injunction of the statute, 
Section 7, that the benefits to each lot shall be found 
relatively to the benefits accruing to other lots of land 
within the designated district which, if it means any- 
thing, requires a uniform rule of valuation, was 
ignored and openly violated. 

That a mere trade and barter is not a substitute for 
a real judgment of the tribunal by whose action prop- 
erty rights are to be affected needs no argument or 
authority. 

Vide Principal Brief, p. 39. 
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That a judgment or assessment procured by fraud 
vitiates the whole proceeding is equally certain. 

And an intentional and wilfull violation of the cardi- 
nal rule of equality prescribed by the statute is equally 
fatal. 

All these were grounds for vacating the whole re- 

=e port which the County Court had no power to do. 

Earl of Bandon vs. Becher, 3 Cl. & F., 509. 

Johnson vs. Milwaukee, 40 Wis., 326. 

Merrill vs. Humphrey, 24 Mich., 175. 

Spring Valley Water Co. vs. Schottler, 110 
U.S., 354. 

Spring Valley Water Co. vs. San Francisco, 
82 Cal., 286. 

Rex vs. Commrs., 7 East, 71. 


And especially 
Windsor vs. McVeigh, 93 U. S., 278. 
— U. S. vs. Walker, 109 U. S., 267. 


As to decrees or orders entered by consent by some 
parties to a cause being a nullity as to all others, 
vide— 

Kelly vs. Milan, 21 Fed. Rep., 868. 
Gaines vs. Relf, 12 How., 472. 

Gay vs.’ Parpart, 106 U. S., €79. 
Ensminger vs. Powers, 108 U. 8., 292. 


(d.) The further fact found by the Court below that the 
Commissioners (Finding XXII., p. 129), after esti- 
mating zz full the costs and expenses which could 


—~ properly arise, which was all that the act, Section 7, 
‘ authorized them to assess for, arbitrarily added 
thereto, under the head of estimated expenses, 

. the sum of $98,935.21, for the obvious purpose of 


absorbing this difference between the ‘‘ benefits and 
the damage already found,” and the further fact 
: (Finding XXXVIL., p. 13%) that they, by the issue of 
bonds, increased the assessment nearly another $100, - 


Ps — 
* ak 
oa 


PIES 


i 
a 
’ 
: 
¥ 
iz 
3 
ae 
a 
ae 
ae 
ag 
* 
a 
Ba. 
% 
¥ 
— 
* J 
# 
% 
a 
a 
pe 
a 
s& 
mm 
as 
es 
Be a 
— 
B hike 
Bs 
“ 
Ke 
ea 
F 
* tom 
‘ d 
, 4 
{ 
: 
cy 
2 
‘ 
: : 
‘ ‘ 
: ' 
i & 
i . 
' os 
_ 
Z 4 
+ . 
fa 2% 
a 
1“ 
i i 
| 
al 
: & 
é 
: : 
i. 
| a 
; 
' q 
2 
: q 
i. 
: = 
4 2 a 
eo 
; 
: Le 
- H Ce 
: a 
; = 
: ¥ 
_ 
, i 
* 
_ 
& > 
: h %& 
; . 
’ R + 


BS Ae lb od OM 
ae 3 Sd ae 


24 


000 above the benefits or the damages, are equally fatal 
to the proceedings as due process of law. Of this last 
fact it was impossible for the property owners to have 
notice of hearing. Both these illegally added amounts 
are inseparable from the rest of the assessment, which 
is for the face of the bonds issued, and both were 
framed for a total vacating of the assessment which 
the County Court had not power to do. 
Vide Principal Brief, p. 12 and p. 20. 


(e.) The only answer attempted to the objections thus 
far made, that the plaintiffs might have obtained re. 
lief against them in the County Court, is wholly un- 
tenable. It is false in fact. They had no notice nor 
hearing except upon the absurd theory that they must 
be regarded as in the County Court at all times from 
the publication of notice of filing the report until 
after its final confirmation. 


(f.) The actual proceedings in the County Court as 
found by the Court below utterly invalidated its pro- 
ceedings and deprived them of the character and 
quality of due process of law. Besides the many 
other violations of law set forth in the principal brief, 
the two following are necessarily fatal: 


1. There was a fatal lapse in the continuance of the 
proceedings from December 8th to December 15th, 
so that even upon the outrageous assumption that 
the plaintiffs had notice and hearing up to that time 
they had none thereafter. 


2. But the finding is (Finding XXVL., p. 132, and 
XXXII., p. 136), that after the entry of the consent 
order, by which the report was, on the 19th of De- 
cember, ordered to be modified in favor of favored ob- 
jectors, and the report was referred back to the Com. 
missioners for that purpose, the further hearing of 
the whole matter was continued until the 22d of 
December. But the Commissioners, apprehending 
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that objections would be made to the report as or- 
| dered modified, and to avoid further threatened ob- 
| jections thereto, having made the alterations in said 
report required by the order of the County Court, 
reported the same back as modified on the 20th of 
l December, with a petition for confirmation; and 

although the proceedings had been on the 19th regu- 
larly continued to the 22d, the Commissioners on the 
: same day, the 20th, procured the final confirmation 
; of the report two days before the time to which it 
had been adjourned, and this ex parte and without 
notice. 

Even conceding the absurd theory that the prop- 
erty owners must be assumed to be in the County 
Court all the time after publication of notice of fil- 
ing the report, here they were dismissed from 
Court on the 19th to depart and come again on the 
22d, and not before, and yet on the 20th, behind 
their backs and in the dark, all their rights are fore- 
closed, and this gross and crowning fraud like all 
the rest is sought to be dignified with the high 
sounding title of ‘‘ due process of law.” 

Vide Principal Brief, p. 45, &c. 


(g.) The XXXVIII. finding of fact (p. 136) is conclusive 
upon this Court on this writ of error. . 
Whatever may be held as to the sufficiency of the 
statute as affording the possibility of due process of 
law, this finding shows conclusively that from the 
time of the filing of the original report, the whole pro- 
ceedings were arbitrary and non-judicial, by bargain 
and consent, without notice or hearing, or proof or 
consideration by the Commissioners or the Court; and 
that instantly upon the modified report being pre- 
sented it was finally confirmed, ea parte, and so, in 
fact, the plaintiffs’ property was subjected to this 
enormous assessment without due process or any pro- 
cess of law. 
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Fourth Point.—The assessment being, on its face, in 
excess of the actual benefits ascertained, and found as pre- 
scribed by the act, was void for want of jurisdiction and 
due process; because the power of the Legislature to assess 
at all in cases of this kind is dependent upon and limited 
by the special benefits to the assessed property. 

The record shows the actual assessments to be more than 
$200,000 in excess of the benefits ascertained and reported. 
If the act authorized this it is obviously void. If it did not 
authorize it, then the assessment is necessarily void. 

Vide the overwhelming authorities cited upon 
the Principal Brief, p. 112, &c. 


These authorities establish also that, in the case of such 
excess, the whole assessment is null and void, especially 
where, as here, in the mode of levying the assessment, the 
excess is wholly indistinguishable from the residue of the 
assessment which might have been lawful. 


(a.) Under this statute the Commissioners were author- 
ized and required to find the actual fact and quantum 
of benefits. The enhanced value of each lot was 
to be made the only basis of assessment upon it. The 
language of the statute is really incapable of any other 
construction. The Legislature does not attempt to 
determine the amount of the benetit to the benefited 
district, as was done in Spencer vs. Merchant, 125 U. 
S. It leaves it to the Commissioners to ascertain by 
their report the aggregate amount of benefits to the 
entire district, by ascertaining the enhanced value of 
each lot, which intrinsic enhancement of value to each 
lot must, of course, in a fair valuation, be also rela- 
tive to the benefits accruing to other lots of land in 
the designated district. There is no provision that the 
aggregate of the enhanced values shall equal the cost 
and damages, or shall be ascertained or reported to be 
equal to the cost and damages. Separate findings of 
the enhanced values and of the costs, damages and 
expenses having been provided thus to be made, the 
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act proceeds ex vi termini to put a lien for the total 
damages, costs and expenses upon the several lots in 
the assessed district. ‘* The assessment, however, shall 
be adjusted and distributed according to the enhanced 
values of the respective parcels of land as fixed in the 
final report of the Board.” Sect. 13. But as the ag- 
gregate ‘‘enhanced values” are not provided to be 
equal to the aggregate costs, damages and expenses, 
‘* according to” in this section, can only mean ‘‘in 
proportion to.” 

The record shows that the ‘‘ enhanced values” as 
originally found by the Board and reported did actu- 
ally exceed the aggregate cost, &c., and to make them 
equal the Commissioners added to the ascertained 
costs, expenses and damages the sum of $98,000 for 
anticipated incidental damages. But by the various 
modifications made from time to time, the aggregate 
enhanced values were reduced to $796,837, while the 
aggregate costs, damages and expenses were increased 
to $914,991, and thereupon, presumably under the 
authority of Section 9, the Board issued the million 
dollars of bonds, being for such an amount as should 
be necessary to pay and discharge the costs, &c. 
Thus an excess of about $200,000 of assessment in ex- 
cess of the benefits is levied upon the assessed district, 
the benefits being determined not by the judgment of 
the Legislature, but by the Commissioners, and we 
confidently submit that no authority can be found for 
sustaining such an assessment so made as being by 
due process of law. 


Fifth Point.—In addition to the point made in the 
principal brief as to the lack of constitutional power in the 
Legislature, by mere enactment, without a hearing, to de- 
cree the fact and quantum of benefit and to assess there- 
for, we make this point: 


‘ . é 
: ‘ : wi j ‘ : win Wy ae ee. Tree en eee ae ee eae kee ; 
wa dal eh tL aan SR, ay ee a ee ee pee ee ML Oe Bee ey ee eS eee 
Oe hl SO ch ae die Ut ies SS plies. BOE: ee pe ye Ee a ais a Giese Ta Me ic so Oe ae a 
eg ea oe ea es ies ™ oo a Saati . " ~ - es -~ oi ait ; oi i a Pes 
‘ <a 
es 


id 
<a 
# 

ig 

A 


28 


That if the doctrine laid down by a majority of this 
Court in Spencer vs. Merchant, 125 U. §., shall constrain 
it to hold that such power does exist and that an assess- 
ment laid by such an act as the law of New York there in 
question, was by due process of law, yet the Legislature 
must itself do it, as in that case, by an actual levy by 
statute for the amount of the benefit found by the same 
legislative act. 


The Legislature cannot, as has been attempted in this 
case, define a designated district as benefited, provide for 
the ascertainment by commissioners of the actual benefits, 
and the actual damages, and for the assessment by the 
commissioners of the amount of the damages in whatever 
excess of the benefits. Such a procedure by legislation 
is directly condemned by all the authorities recognized by 
this Court in Merchant v. Spencer, and in many other 
cases. 


Sixth Point.—If we have succeeded in satisfying the 
Court either of the unconstitutionality of the act, or that 
in the proceedings under it the property of the plaintiffs 
has been taken without ‘‘ due process of law,” there is no 
force in the claim made by the Supreme Court to maintain 
its decision by the extraordinary provision of Section 22 of 
the act that the completion of the work shall be deemed an 
absolute acceptance by all owners affected of the lien 
created by the act, and shall operate as an absolute waiver 
of all claim against the city, and shall be regarded as a 
contract between said owners and the holders of the bonds 
and the city. 

Of course if the act is invalid, this extraordinary section 
falls with the rest. 

If the act is held to be valid, but the proceedings 
under it invalid and void because not according 
to due process of law, the same result follows as to the 
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effect of Section 22, for in that case no lien is created by 
the act and no debt is authorized to be created by the 
act. 

Cooley on Taxn., 2d Ed., pp. 465, 556, 558. 

Spurlock vs. Dougherty, 81 Mo., 183. 

McCready vs. Sexton, 29 Lowa, 397. 

Allen vs. Armstrong, 16 lowa, 513. 

Scott vs. Brackett, 89 Ind., 419. 

Cooley Const. Lim., 4th Ed., 455. 

Dingey vs. Paxton, 60 Miss., 1053. 

Lembeck vs. Mayor, 30 N. J. Eq., 557. 

Cairo and Fulton R. R. Co. vs. Parks, 32 

Ark., 145. 


In either respect the whole scheme of the 22nd Section, 
to enact a forfeiture of property rights, and to manu- 
facture a contract for parties in invitum, is itself beyond 
any possible scope of legislative power, and if carried into 
effect deprives the parties of their property without ‘‘ due 
process. ”’ 

And so it has heen uniformly held by the highest 
authorities. 

Thus the rea! and only question presented by the record 
for the consideration of the Court is the Federal question 
arising under the Fourteenth Amendment which we have 
attempted to argue. 


Seventh Point.—The judgment of the Supreme Court 
should be reversed and that of the Superior Court 
affirmed, with costs. 


JOSEPH H. CHOATE, 
For Plaintiffs in Error. 
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CHARLES TIJLSON, Tax CoLtiectror, DEFENDANT 
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a 


In Error to the Supreme Court of California, 


en 


BRIEF OF DEFENDANT IN ERROR. 


This action was originally commenced by the plaintiffs, 
in the Superior Court of the city and county of San 
Francisco, to enjoin the defendant, as tax collector, from 
collecting a tax levied against:their property, under and 
by virtue of the Statute of the State of California, of 
March 23, 1876, found in the printed volume of the 
Statutes of 1875-76, p. 433, et seg. Upon answer filed, a 
trial was had, and the Superior Court rendered judgment 
as prayed for in favor of the plaintiffs (Ree., 148-9). On 
appeal to the Supreme Court of the State that judgment 
was reversed, and final judgment in favor of the de- 
fendant ordered to be entered. From this judgment the 
plaintiffs sued out a writ of error to this Court. 

Certain holders of “ Dupont Street Bonds,” issued under 
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the act here in question, intervened and defended in the 
case (Rec., 25 et seq.), but it is not necessary to notice this 
further, as the case now appears before this Court. There 
is quite an array of errors exhibited in the record by the 
plaintiffs (Rec., 369-74), but at last the only question 
claimed to be presented is, was that which is complained 
of done without due process of law, as contemplated in 
and by the Fourteenth Amendment of the Constitution 
of the United States? The defendant in error, nearly 
three years ago, moved this Court to dismiss the writ of 
error herein, or to affirm the judgment below, but that 
motion was postponed till the hearing of the cause, and 
properly the matters arising on the motion to dismiss 
should be considered in the beginning. 

This Court cannot look into the evidence in the record for 
any purpose whatsoever. The judgment of the Supreme 
Court of the State ordering judgment to be entered for 
the defendant necessarily proceeded solely upon the 
pleadings and findings of fact. That Court, in a cause 
on appeal, has no jurisdiction to find any fact; but the 
findings of the Court below (Superior Court) are conclu- 
sive, unless attacked by motion for a new trial, or some 
other proper proceeding in the Court below by the losing 
party. The plaintiffs, neither in the Court below nor in 
the Supreme Court of the State, did or could attack the 
findings. They are, therefore, conclusive in this Court; 
and in reviewing the alleged errors, this Court is confined 
to the pleadings and findings of fact. 

In order the better to understand this position of the 
defendant in error, a brief synopsis of the statute in ques- 
tion, of the pleadings and of the findings and decision of 
the Court is necessary. 

The statute above referred to was enacted for the pur- 
pose of widening Dupont street, one of the principal 
thoroughfares in the city of San Francisco, Its essential 
provisions are as follows: 
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$1. Subject to the provisions of the act, the width of 
Dupont street is increased to seventy-four (74) feet. 


$ 2. The cost of widening the street is to be assessed 
upon the district described in the act as benefited by the 
widening. 


§ 3. The district benefited by the improvement is 


described. 


$4. The Mayor, Auditor and Surveyor of said city 
and county are constituted a Board of Commissioners to 
perform the duties imposed upon them by the act. 


§ 5. Contains minor provisions with reference to em- 
ploying assistants for the Board, renting an office and 
the like, which have no bearing on this case. 


§ 6. After the passage of the resolution mentioned in 
§ 21 of the act, the Commissioners are to publish a no- 
tice for ten days in two daily newspapers, informing 
property owners on the street that the Board is or- 
ganized and inviting them to present maps of their 
property and statement of their title. 


§ 7. The Board of Commissioners are to make a 
written report containing an assessment of the damage 
done to each piece of land taken or injured by the widen- 
ing of the street, also an appraisement of the benefit to 
2ach parcel of land in the district declared by the act 
to be benefited by reason of the widening of the street, 
relatively to the benefits accruing to other lots of land 
within said district. 

“Such report, as soon as the same is completed, shall be 
‘left at the office of said Board daily, during ordinary busi- 
ness hours, for thirty days, for the free inspection of all 
parties interested, and notice that the same is so open for in- 
spection for such time and such place shall be published by 
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said Board daily, for twenty days, in two daily newspapers : | 
printed and published in said city and county.” 


§ 8. Any person interested, feeling himself aggrieved 
by the action or determination of the Board, as shown in 
their report, may, at any time, within the thirty days, 
mentioned in § 7, apply by petition to the county Court 
for relief. Upon the hearing, the Court may grant the 
relief prayed for, and may ultimately approve and con- 
firm the report. ; 


§ 9. The Commissioners are to issue bonds of the city 
and county for an amount sufficient to pay the damages, 
costs and expenses fixed in the report finally confirmed 
by this Court. 

§ 10. Parties to whom damages are awarded may ac- 


cept bonds in payment thereof. 


$11. If parties damaged fail to take bonds in pay- a 
ment, the bonds may be sold and the proceeds applied to 
the payment of the damages. 


§ 12. Within thirty days after the last publication of 
the notice mentioned in § 6, a majority in value of the 
property owners may protest against the widening and 
thereby arrest it. 

Note.—This section has no application in this case, as 
there was here no protest. 

§ 13. Provides for the levy and collection of an an- 


nual tax for the payment of the interest and principal 
of the bonds. , 


§§ 14, 15, 16, 17, 18, 19 and 20 relate to the details of 
assessment, the manner of conveying title to the city and 
county, the removal of buildings from the street, the 
grading thereof, and the like, and have no possible bear- 
ing on this case. 


| 
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| § 21. “The Board of Supervisors of the city and 
county of San Francisco are hereby authorized, if, in 
the judgment of said Broad, it should be expedient that 
Dupont street be widened in accordance with and in the 
mode prescribed by this act, to express such judgment 
by resolution or order in such form as they may deem 
PS advisable, within sixty (60) days after the passage of 
this act; and, in the event that said Board of Supervi- 
sors within said period of sixty (60) days after the pas- 
sage of this act, should fail to pass an order or adopt a 
‘ resolution declaring it expedient to widen Dupont street 
under the provisions of this act, no further proceedings 
shall be had or taken under this act for any purpose 
whatever, and said street should remain of its present 
width. But, if said board pass such a resolution, then , 
all proceedings thereafter shall be taken under the pro- 
visions of this act.” 


§ 22. “The completion of the work described in this 
act shall be deemed an absolute acceptance by the own- 
ers of all the lands affected by this act, and by their suc- 

— cessors in interest, of the lien created by this act upon 
the several lots so affected ; and it shall operate as an ab- 
solute waiver of all claim in the future upon the city and 
county of San Francisco for any part of the debt created 

| by the bonds authorized to be issued by this act, and 

their successors in interest. This shall be regarded as a 

| contract between said owners and the holders of said 
bonds; and said statement and this provision shall be 
stated on the face of the bonds.” 


§ 23. The act is to take effect immediately. 


i oe The complaint by Lent and other plaintiffs in error 
contains, in substance, the following allegations (Ree., 
-_ 1-16: 
$1. That the defendant is tax collector of the city 
and county of San Francisco. 


§ 2. That the plaintiffs are the owners of the lands de- 
scribed in the complaint. 


§ 3. That the lands owned by the plaintiffs are situate 
within the district described in the above stated statute. 


§ 4. That the Board of supervisors did not pass the 
resolution or order expressing its judgment as to the 
expediency of the improvement in question, provided in 
§ 21 of the act. That none of the property owners on 
Dupont street, between Filbert and Bush streets, ever 
petitioned for the widening of Dupont street. 


(Note-—This averment as to the lack of a petition is 
unimportant in this case, as Dupont street between Fil- 
bert and Bush has never been widened, and the improve- 
ment was confined to that part of Dupont street which 
lies between Market and Bush.) 


§ 5. That the Board of Commissioners, though wholly 
without authority, proceeded to act as such Board under 
the provisions of said act; but said Board did not at any 
time publish the notice to property owners required by 
§ 6 of said act, or any notice in that behalf. 


§ 6. That said board prepared the report provided for 
by § 7 of the act. That the same was completed on the 
23d day of September, 1876, and was filed by the board 
with the County Court on the 23d of October, 1876. 


§ 7. That each of the lots taken for the widening of 
Dupont street was a portion of a larger lot owned by the 
same person, and the taking of each of the lots’ was, in 
fact, taking thirty (30) feet of depth from their rear; yet 
the commissioners in fixing the value of the land to be 
taken, treated it as of the same value as a front lot of 
merely thirty feet, and estimated its value at about two 
hundred (200) per cent. greater than it in fact was, and 
knowingly, willfully, and intentionally ascertained and 
determined the value of the lands taken worth more than 
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three times as much as they in fact were; by reason of 
which the cost of the improvement was made three 
times as great as it ought to have been. 


§ 8. That the commissioners in ascertaining the bene- 
fits, willfully, knowingly, and intentionally adopted a 
false rule for their ascertainment—one which was nei- 
ther equal nor uniform. That they did not consider 
the lots taken as rear lots, but as front lots, and willfully 
and intentionally omitted from their estimate of benefits 
to the lots on the west side of the street about two-thirds 
of the actual benefits derived by them respectively. 


$9. That in fixing the ratio of benefits, the board 
willfully and knowingly adopted a false rule for their 
ascertainment, in this: That they computed the sum of 
increased value of the property after widening, instead 
of upon the increase in value thereof. That the effect of 
the adoption of this rule was to make the various assess- 
ments for benefits unequal, and wholly wanting in uni- 
formity. That this was well known to the commis- 
sioners, and the same was intentionally done by them. 


§ 10. That after the commissioners had estimated in 
full all the costs and expenses which could properly or 
at all arise in the widening of the street, they arbitrarily 
and illegally added thereto the sum of $70,935.00, and 
knowingly and willfully included in their estimate of the 
expenses that sum. That the commissioners so negli- 
gently and carelessly managed their affairs that the 
whole or the greater part of this sum was misappropri- 
ated and lost. 


$11. That there was no publication of notice that 
the report was open for the free inspection of all parties 
interested, as required by § 7 of the act, and that the 
notice required by § 7 of the act was never published in 
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two daily papers for twenty (20) days, as therein pro- 
vided. 


$12. That at different dates, between the 5th and 
25th of October, 1876, William Sharp, Theodore Meetz, 
B. Simon, Thomas Blythe, George W. Osborn, James 
Phelan, David Hunter, P. Marsicano, L. Carivaux, and 
Josephine Robinnett, filed objections in the County Court 
to the report and proposed thereunder to contest the 
same before the Court, and were about to contest the ' 
same for the matters hereinbefore set forth, and other 
matters; and thereupon, the commissioners induced 
them to withdraw their objections, and, to prevent the 
matters from becoming publicly known, secretly and col- 
lusively and fraudulently entered into an arrangement 
with the objectors respectively, by which the objectors 
agreed to withdraw their objections, and the Board of 
Commissioners, by their attorney, agreed, in considera- 
tion thereof, to change or procure to be changed, their ae 
report as to the property of said objectors specified par- 
ticularly, and that thereupon, and in pursuance of the 
arrangement, and upon the consent of the objectors re- 
spectively, and of the commissioners, the County Court 
entered an order as to each objector, directing the Board 
of Commissioners to modify the report, as above stated. 
The report was modified accordingly, and, as so modified, 
was confirmed by the Court by an order entered in its 
minutes, on the 20th of December, 1876. 

That the changes were ordered by the Court upon the ; 
consent of the objectors and the commissioners alone, 
without any investigation of the subject-matter of the 
objections, and without any aciual consideration of the 
‘merits, and without any proofs of any kind. 

That the changes and alterations were made by the 
Board of Commissioners, for the sole purpose of inducing 
these persons to withdraw their objections, and to pre- 
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vent an examination on the merits, and to prevent pub- 
licity as to the frauds contained in the report, and with- 
out the consent, knowledge, or approval of the other per- 
sons affected by the assessment; and the orders were, in 
fact, obtained by fraud and collusion, and imposition 
upon the Court. 

That, in making the changes and alterations, deduc- 
tions and additions, a different mode of estimating the 
extent of benefits, and the value of property taken was 
applied to the property of those persons from that which 
was in the report applied to the property of the other 
persons affected by the asssessment, to their detriment. 


$15. This paragraph alleges in detail, and at length, 
the proceedings in respect to the objection of one Blythe, 
a property owner on said street, and the action had 
thereupon substantially to the effect mentioned in the 
preceding paragraph. 


$14. That the commissioners did not, in fact, per- 
form their duties, but delegated the peformance thereof 
to certain experts. 

That the commissioners adopted the estimates of the 
experts as to all matters, and embodied the same in their 
report, without ever, in fact, having made any estimate 
of their own. 


$15. That A. J. Bryant, mayor of said city, and one 
of the Board of Commissioners, was interested as prop- 
erty owner in the improvement; that the experts, Ivers 
and Reynolds, were likewise interested, and that Bryant 
was not a disinterested commissioner, but was, in fact, 
acting as a judge in his own cause. 


§ 16. That the Board of Dupont Street Commissioners 
never, in fact, acquired jurisdiction to widen any portion 
of Dupont street, yet, that it did organize, did estimate 
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and report as aforesaid, and upon the confirmation of 
their report proceeded to issue and did issue bonds based 
upon the assessment to the amount of just one mi/iion 
($1,000,000) dollars, more than seventy thousand ($70,000) 
dollars over and above what, according to their own esti- 
mate, they were entitled to issue, and that the Board of 
Supervisors, professing to act under section 13, levied a 
tax based 2 os the estimate of the benefits sufficient to 
pay seven (7) per cent. interest upon the one million 
dollars of bonds, and one-twentith (1-20) of the principal 
of the bonds. 
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$17. That the Board of Commissioners reported that 
the amount of benefits accruing from said improvement 
was $796,837, and that the total cost and expense of the 
said improvement of widening said street was $914,941. 


§ 18. “ That the said order and decree of the said County 
Court approving and confirming said report recites specifi- ~ 
cally that every step required by said act was taken by said r 
Board of Supervisors, by said Board of Dupont Street Com- 
missioners and by said Court; and said proceedings all 
appear to.be regular on their face, and make a prima-facie | 
len on all the said estate and lands described in sub-division 
three (3) hereof, and upon each of the parcels of land de- 
scribed in said Exhibit ‘A’ and the amount set opposite each 
description. 

“That said proceedings constitute an apparent lien upon 
all the said ates of the plaintiffs, and work a cloud upon 
the respective titles of the plaintiffs to their said respective 
lots, and do an irreparable injury thereto.” 


§ 20. “That none of the facts alleged in the seventh, 
eighth, ninth, tenth, twelfth, thirteenth, fourteenth and 
fifteenth paragraphs hereof were discovered by or known 
to these plaintiffs or either of them prior to the fifth day 
of April, A. D. 1878, and they have never acquiesced in 
said assessment or in any manner consented thereto, but 
have in every possible manner contested the same.” 
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$ 21. That the defendant, as tax collector, was about 
to seil the property of the plaintiffs. 


§ 22. That the sales of the tax collector, if made, will con- 
stitute clouds upon the title of the plaintiffs. 

That the assessment is so onerous that it amounts to 
practical confiscation. 


§ 23. That the plaintiffs be granted leave to bring this 
suit for themselves and all others affected by the said 
tax, on account of the multiplicity of suits which would 
be required to bring an action in the name of each of 
them, and the numerousness of parties and the common 
interest in the common lien, and because the grievances 
are common to them all. 

The complaint concludes with the prayer that the 
defendant, as tax collector, be enjoined from making the 
threatened sale. 


Note.—F rom the analysis of the complaint, two import- 
ant points are to be noted: 

First. The plaintiffs admit that the statute in question 
is constitutional. Their averment is that the proceed- 
ings under the statute are valid upon their face and work 
a cloud upon the title to the lands of plaintiffs. Of 
course, if the act under which the tax was levied was 
unconstitutional, the tax could not be valid upon its face 
nor cast a cloud upon plaintiffs’ property—the tax would 
be void upon its face and a nullity. The plaintiffs in- 
voke the aid of a court of equity upon the express aver- 
ment that the proceedings constitute a cloud. Doing 
this, they necessarily admit the constitutionality of the 
act. Had they averred that the act was unconstitu- 
tional this would have been an admission that the pro- 
ceedings did not constitute a cloud, and, therefore, that 
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the ground upon which the aid of equity was invoked 
failed. 
Ewing v. City of St. Louis, 5 Wall., 413. 
Houghton v. Austin, 47 Cal., 646. 
Dean v. Davis, 51 Cal., 406. 
Cool. Tax., 542, Note 2; 2 Black. Tax Tit. (5 ed’n), ‘ae 
§§ 1066-67. 


Secondly. The plaintiffs, to excuse to the Chancellor 
their apparent laches and delay, aver [§ XX] that not 
until long after the proceedings under the statute had 
terminated had they notice of certain secret vices in the 
proceedings, which they claim to entitle them to relief. 

These alleged undiscovered vices are set forth in para- 

graphs VII, VIII, 1X, X, XII, XIII, XIV, and XV of 

the complaint, and are, 1 [§ VII of complaint], that the 

commissioners in valuing the property treated the front- 

age taken by the widening from a lot as a front lot in- 

stead of a rear lot; 2 [§§ VIII and IX, Jd.], that in esti- a 
mating benefits the commissioners intentionally adopted 

a false rule; 3 [§ X, Jd.], that the commissioners added 

to the costs and expenses a large, unauthorized amount ; 

4 [§ XII, Jd.], that certain objections to the report were 

withdrawn upon certain. concessions made by the com- 

missioners; 5 [§ XIII, Jd.], that improper action was , 
taken by the commissioners with respect. to the objec- 

tions of Blythe; 6[§ XIV, Jd.], that the work was not 

done by the commissioners but by experts; 7 [§ XV, 

Id.|, that one of the commissioners and the experts had ‘ 
personal interests to subserve. 

These are all the facts of which the plaintiffs claim to «< 
have been ignorant. — 

Of all other matters which were done under the stat- 
ute they do not deny knowledge. They do not deny 
that they knew that the Board of Commissioners had 
organized and proceeded to act; that they had made 
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their report; that that report had been presented to the 
court for confirmation; that the court had confirmed it; 
that one million of bonds had been issued and sold to 
pay for the improvement; that the proceeds of these 
bonds had gone to pay the damages and expenses; that 

all damages had been paid, and thereupon that the street 
had been widened in conformity with the statute. 

These things the plaintiffs do not—for they could not— 
deny. They were matters of public notoriety, taking 
place at their own doors, under their very eyes, extend- 
ing over a period of several months, involving the widen- 
ing of an important thoroughfare on which their prop- 
erty fronted. It would have been utter nonsense to at- 
tempt to deny knowledge of them. Indeed, one of the 
plaintiffs who verifies the complaint (L. Carriveau) was 
himself one of the objectors to the report before the 
county court, and swears in the complaint [§ XII] that 
he objected to the confirmation of the report “for the 

_— matters hereinbefore set forth, and other matters.” In 
the absence of averment to the contrary, it must be pre- 
sumed that property owners on a street know of a pub- 
lic improvement that is being made therein, and of the 
authority or assumed authority under which it is made. 

City of New Haven vy. Fair Haven, 38 Conn., 422, 
432. 

Story v. Freeman, 25 N. Y., 230. , 

The People v. The Common Council, 65 Barb., 9, 21. 

Patterson v. Baumer, 48 lowa, 477, 482. 

Kellogg v. Ely, 15 Ohio St., 64. 

Webber v. San Francisco, 1 Cal., 455. 

—. Motz v. Detroit, 18 Mich., 495. 

Evansville v. Pfesterer, 34 Ind., 36. ‘ 
Lafayette v. Foster, 1b., 140. 
Sleeper v. Bullen, 6 Kan., 300. 


The fact, therefore, that while the widening of this 
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street was going on the plaintiffs knew of it, and took 

no steps to interfere with or prevent it; but, on the con- 

trary, remained silent until the work was completed 

and they had received the full benefit of it stands estab- 

lished in this case, and they must be held as having 

waived all right to any remedy against the proceedings. 
Cool. Tax. supra, 573-4, note 5. 


The answer filed in the cause consists in the main, of 
a denial of the allegations of the complaint. 

The findings filed in favor of the plaintiffs, respond to 
the issues. 

The Court further found (finding XXXVI, Ree. 138) 
“that,after the said confirmation by the said County Court, 


and during the first seven months of the year 1877, the 


said Dupont street, between Market and Bush streets, was 
actually widened on the ground, from an original width 
of forty-four (44) feet, to a width of seventy-four (74) feet, 
measured westerly from the original and present east line 
of said Dupont street, by the removal of the buildings 
thereon, and the turning of the same intoa roadway and 
sidewalk ; and, during the first seven months of the year 
1877, the buildings and improvements upon the west side 
of said Dupont street, taken from said Market to Bush 
streets, were made to conform to the new line of the said 
street, as widened thirty (30) feet, and so still remain; 
and said (30) feet has, since the month of July, A. D. 1877, 
been devoted to the uses and purposes of a public street ; 
and has been used, and is still used, as such by the pub- 
lic at large.” 

As already stated, an appeal from the decision of the 
Superior Court was taken to the Supreme Court. There, 
it was argued by the respondents (the plaintiffs) that the 
statute was unconstitutional in itself; and, if not, then 
that the proceedings had under the statute were so taken 
as to deprive the plaintiffs of certain constitutional rights, 
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chief among which was the right to due process of law, 
and this as we have seen, is all that is here, if in truth 
that is. 


To give this Court jurisdiction on a writ of error from a 
State Court, it is not sufficient that a federal question may 
have been decided ; it must appear that such question was nec- 
essarily involved in the decision. Jt must appear that the 
decision of sucha question was necessary to the determination 
of the cause, and that at was actually decided, or that. the judg- 
ment as rendered could not have been given without decid- 
ing it. 

Moore v. Mississippi, 21 Wall., 636 
Lawler v. Walker, 14 How., 149. 
R. R. Co. V. Rock. 4 Wall., LSO. 
Citizen v. Board, 98 U.S., 140. 
Murray v. Charleston, 96 U.3., 482. 
Brown v. Atwell, 92 U.S., 327. 


Armstrong v. The Treasurer 16 Pet., 281. 


II. 


The decision of the federal questions arqued in this case 
was not necessary to the judgment ; that judgment could cor- 
rectly be given without deciding the federal questions. 


We understand the rule to bethis: If the record pre- 
sents two grounds of attack or defense—one federal, the 
other non-federal, either of which is legally sufficient to 
support the judgment of the State Court, this Court will 
not entertain jurisdiction of the cause, though the State 
Court in its decision has dealt with the federal ground 
alone and has passed the other by in silence. 

Such is the doctrine of Moore v. Mississippi, 21 Wall., 
636. 
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Moore was prosecuted in the State Court, under an in- 
dictment charging him with selling lottery tickets and 
keeping a gaming table. He pleaded in bar matters which 
gave rise to a federal question, but was responsive to the 
charge of selling lottery tickets alone, leaving the charge 
of keeping a gaming table wholly unanswered. ‘To this 
plea a demurrer was interposed by the prosecution, on 
the ground that it showed no valid bar to the prosecu- 
tion. The demurrer was sustained, and upon a plea of 
not guilty, the defendant was subsequently convicted. 
Upon appeal, the Supreme Court of Mississippi affirmed 
the judgment; but, in its opinion, placed its decision 
wholly upon the federal grounds raised by the plea. 

Now, the ruling of the Circuit Court, in overruling the 
plea, was clearly justifiable upon grounds wholly apart 
from federal questions, viz., upon the ground that the 
plea, being to the whole indictment, was bad because it 
did not meet the whole case. This ground had never 
been mentioned or alluded to by the Supreme Court of 
Mississippi, which had based its decision wholly upon 
federal grounds.- 

This Court declined jurisdiction, saying (p. 639): 

“We are not required to re-examine the judgment of 
a State court simply because a federal question may have 
been decided. To give us jurisdiction, it must appear 
that such a question ‘ was necessarily involved in the de- 
cision. * * * It is suffictent for all the purposes of 
this case to hold as we do, that, if the record shows upon 
its face that a federal question was not necessarily in- 
volved and does not show that one was raised, we will 
not go outside of it, to the opinion or elsewhere, to ascer- 
tain whether one was in fact decided. 

“Tn this case the record shows clearly upon its face 
that the decision of such a question was not required. 
The indictment was for selling lottery tickets and keeping 
a gaming table. The plea, although to the whole indict- 
ment, met only part of it. The charge of keeping a 
gaming table was left entirely unanswered. 
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“A plea to be good as a bar to the whole indictment, 
must meet the whole case. If it does not, it will be held 
bad upon demurrer. 

“The demurrer to this plea was, therefore, properly 
sustained upon this ground. Such being the case, it isa 
matter of no consequence to us that the Court may have 
gone further and decided a federal question. The decis- 
ion of such a question was not necessarily involved in 
the determination of the cause.” 


This doctrine was subsequently affirmed in— 
Otis v. B. Oregon, 116 U.S., 548. 
Adams v. Burlington, 112 U.S 123. 
Citizens v. Board, 98 U.S., 140. 


Beatty v. Benton, 135 U.S., 244, came up from Georgia, 
upon the construction of a trust deed under the laws of 
that State, and in which it was claimed a federal question 
arose under an act of Congress and the 14th amendment, 
and this Court held: “The case was decided against the 
plaintiff in error on an independent ground, not involv- 
ing a federal question, and broad enough to maintain 
the judgment. In such a case, even though the State 
court also decides a federal question against the plaintiff 
in error, this Court dismisses the writ of error without 
considering the federal question.” (See cases cited.) 

If, in the present case, therefore, it should be assumed 
that the Supreme Court of California in its opinion 
places its decision wholly upon federal grounds, yet, if 
the record shows upon its face that there is another and 
a non-federal ground upon which the judgment can 
legally and properly be sustained, this Court has no juris- 
diction. 

Does the record, then, ew that a judgment dismiss- 
ing the plaintiffs’ bill j is legally justifiable upon grounds 
wholly non-federal ? 

It must be borne in mind that the plaintiffs came 
into a court of equity to demand equitable relief. If 
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the record shows that, granting all they claim upon 
federal grounds, they are still, according to well-settled 
principles, disentitled to any equitable relief, the judg- 
ment dismissing their bill is justifiable upon wholly non- 
federal grounds. 

The record shows that plaintiffs upon their own state- ? 
ment were not entitled to equitable relief. 

The reason of this cannot be more clearly set forth 
than in the concurring opinion of Mr. Justice McKinstry 
(Rec., p. 357, et sey.) 

Note.—In addition to the authorities cited by the learned 
justice, to the proposition that a court of equity will not 
interfere by injunction to prevent the collection of an 
assessment for improvements, which the complaining 
party has knowingly permitted to reach completion 
without interference on his part, the following authori- 
ties may, if desired, be consulted: 

Patterson v. Baumer, 43 Lowa, 477, 482. 

Pittsburgh v. Scott, 1 Barr., 309, 357. 

Kellogg v. Ely, 15 Ohio St., 64, 67. 

Wiggin v. Mayor, &c., 9 Paige, 16, 24. 

State v. The Mayor, &c., 40 N. J. L., 244. 

The People v. The Common Council, 65 Barb., 9, 21. 
State v. Wertzel, 62 Wis., 184, 186. 

Quinlan v. Meyers, 29 Ohio St., 500, 511. 

State v. The Mayor, 36 N. J. L., 158. 

City of New Haven v. Fair Haven, 38 Conn., 422, 432. 
Stevens v. Franklin Co., 48 Mo., 167. 

Skinner v. Hartford Bridge, 29 Conn., 523, 535. 
New Haven v. Town, 42 Conn., 465. 

Society for Savings v. New London, 29 Conn., 174,191. 
Strasser v. Fort Wayne, 100 Ind., 448. 

Ricketts v. Spraker, 77 Ind., 371, 381. 

Baltimore vy. Strauss, 37 Md., 237, 2438. 

Whittlesey v. The Hartford R. R. Co., 23 Conn., 421, 

432, et seq. 
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Hitcheock vy. Danbury, 25 Conn., 515. 

Erie R’y Co. v. Delaware, &c., Co., 21 N. J. Eq., 
283, 289. 

Mahaska vy. Des Moines, 28 lowa, 437, 454. 

Goodin v. Cincinnati, 18 Ohio St., 169, 180. 

Motz v. City of Detroit, 18 Mich., 465, 528. 

City of Burlington v. Gilbert, 31 Lowa, 356, 365. 

Commonwealth v. City of Pittsburg, 43 Pa. St., 391. 

Bidwell v. City of Pittsburgh, 85 Pa. St., 412. 

Tash v. Adams, 10 Cush., 252. 

Matter of Application of Cooper, 93 N. Y., 507. 

Daniels v. Tearney, 102 U.8., 415, 420. 

Matter of Application of Woolsey, 95 N. Y., 144. 

City of Lafayette v. Fowler, 34 Ind., 140, 146. 

Hellenkamp v. City of Lafayette, 30 Ind., 182, 194. 


And this principle, so well adjudicated, receives full 
recognition by the commentators— 
Cool. Tax., Sup. 
2 Black. Tax Tit. (Sup.), § 1061. 


[t is submitted, therefore, that the plaintiffs’ case, as 
set forth by themselves in their bill of complaint, does 
not present any federal questions. And as shown in 
Judge McKinstry’s opinion, this remedy is not recognized 
in California. Under the circumstances here existing, no 
federal question can be considered, or, if considered, it 
avails not. 


IT]. 


An examination of the whole record shows that no federal 
question arose in the case. 

We have already shown that the plaintiffs cannot urge 
here, as a federal question giving this Court jurisdic- 
tion, the unconstitutionality of the act. They invoked 
the jurisdiction of the State Court, in the first instance, 
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by an admission that the act was constitutional, an 
averment in ‘their bill that the tax was valid upon its 
face, and cast a cloud upon their property. They cannot 
now change front. It would be strange, indeed, if, having 
successfully invoked the jurisdiction of the lower Court 
upon the ground that the statute is constitutional, they 
could now invoke the jurisdiction of this Court upon the 
ground that it is not. | 

For all the purposes of this case, the plaintiffs have 
conceded the constitutionality of the act. This leaves as 
the only possible federal question in the case, the claim 
that, in executing the act, such violations of its provis- 
ions have taken place as have resulted in depriving the 
plaintiffs of some constitutional right. 

We propose to examine wherein the plaintiffs complain 
that the provisions of the statute have been violated, and 
to show by the record that, in no case, does the violation, 
if any, give rise to any federal question. 

1. The first violation of the act is charged [§ IV of 
complaint], to be that the Board of Supervisors did not 
pass any ordinance or resolution under section 21 of the 
act. 

The answer to this claim is: 

First. Assuming that the resolution or ordinance was 
not passed this did not deprive the plaintiffs of any con- 
stitutional right. Nothing in the Constitution, State or 
Federal, makes the passage of such an ordinance a con- 
dition precedent to the power of the Legislature to order 
the opening or widening of a street in the city of San 
Francisco. On the contrary, it is well settled in Califor- 
nia that the Legislature may order such an improvement 
without consulting any, except its own sovereign will. 

People v. San Francisco, 36 Cal., 595. 

De Witt v. Duncan, 46 Cal., 342. 
Polack v. 8S. F. Orphan Asylum, 48 Cal., 490. 


Secondly. The Court below found [Finding I] that a 
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resolution was passed, but was not published with the 
yeas and noes, nor was it signed by the President of the 
Board. The contention of plaintiffs is that such publica- 
tion and signing were necessary, and, without them, the 
ordinance was void. But this contention gives rise to no 
Federal question. Whether the resolution as passed was 
conformable to the State Statute is a question for the 
State Court to decide. And, in this case, the Supreme 
Court of the State have decided that it was, saying: 

“March 27, 1876, the Board passed a resolution which 
fully satisfies the act.” (Rec., 353.) 

2. The second violation of the act is charged [§ V of 
complaint, to be that the Commissioners did not publish 
the notice required by § 6 of the act. 

To this there are two answers: 

First. If the notice was not published, this did not 
deprive the plaintiffs of any constitutional right. The 
notice simply apprised the property owners that the 
Board was organized, and invited them to present maps 
of their property and a statement of their claim of title. 
The parties had no constitutional right to such a notice. 
The act might have omitted it altogether and have been 
perfectly constitutional. 

It is true that the publication of the notice set in motion 
the right of the property owners to arrest the improve- 
ment under § 12 of the act. But the right to arrest the 
improvement, under any circumstances, was itself purely 
of statutory and not of constitutional creation. A depri- 
vation of it would do violence to the Statute not the 
Constitution. [See authorities cited to the last point. ] 

Thirdly. The Court below found [Finding IV] that 
the notice was published in two daily newspapers for the 
requisite length of time, but was, on some days, pub- 
lished in the “supplement” to the paper, and that the 
supplement of one of the papers was not circulated co- 
extensively with said newspaper. 


22 
The only question then that arises here is: Was the 
publication in the supplement a compliance with the. 
statute? This is not a federal question. The Supreme 
Court of California to which the decision of the question 
properly belonged said in this case: 
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“Tt is objected that the notices were not duly pub- 
lished, because sometimes printed in the supplements. 
The supplements, however, in this particular instance, 
were part and parcel of the newspaper itself. They con- 
stituted the third sheet when there was too much matter 
for the usual two-sheet issue. Why they were designated 
as supplements I do not know, nor does it matter; the 
mere fact that the word ‘Supplement’ was printed at the 
head could not change their character.” (Rec., 354.) 
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3. The next violation of the act charged [§ VII of 
complaint] is that the Commissioners “ knowingly, wil- 
fully and intentionally ascertained and determined the 
value of the lots taken to be more than three times as 
much as they in fact were; by reason whereof the cost of 
the said widening was made three times as great as it 
ought to have been.” 

If the Commissioners were guilty of this wrong, the 
remedy of the aggrieved party was to appeal, under 
§ 8 of the act, to the county court for redress. If he did 
not appeal, he deliberately neglected the remedy fur- 
nished him by law. If he did appeal and the Court de- 
nied him redress, he simply fell into the class of those 
who suffer from judicial errors of courts of justice. The 
county court approved and confirmed the report of the 
Commissioners; and that Court is not charged with any 
wrong-doing. | 

The error of Assessors in fixing the value of property 
for taxation or assessment, surely does not give rise to 
any federal question. 
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4, It is next claimed [§§ VIII, 1X of complaint] that, 
in determining benefits accruing, the Commissioners 
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“wilfully, knowingly and intentionally adopted a false 
rule for the ascertainment thereof and one which was and 
is neither equal nor uniform.” 


And 


5. It is further urged [§ X of complaint] that the 
“ Commissioners, after they had estimated in full all the 
cost and expenses which could probably or at all arise in 
the said widening of Dupont Street, arbitrarily and ille- 
gally added thereto the further sum of seventy thousand 
nine hundred and thirty-five dollars, and included the 
same in their estimate of expense ”; and said sum, through 
the negligence of the Commissioners, has been “ misap- 
propriated and converted and utterly lost.” 

To these we make the same answer as to the preceding. 


(3d.) 


6. It is next urged [§ XI of complaint] that the notice 
provided by §7 of the act was never published as re- 
quired by the statute. 

The Court found [Finding XXIV] that the notice was 
published for the requisite length of time in two daily 
newspapers in San Francisco—being on some days pub- 
lished in the body of the paper, and on others in the 
supplement. The contention of plaintiffs was, that the 
publication in the supplement was insufficient. 

This objection has been answered under point 2, 


supra, pp. 19-20. 


7. It is next claimed [§§ XII and XIII of complaint] 
that, after the Commissioners had made their report, 
various property owners filed in the county court objec- 
tions to it, and proposed to contest the same; that, there- 
upon an adjustment was arrived at between said parties 
and the commissioners, by which, upon certain conces- 
sions being made by the commissioners, and certain 
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modifications of their report, the parties agreed to and 
did withdraw their objections; that, by said changes, the 
burden upon other property owners was increased ; that 
none of the other parties to the proceeding had any 
knowledge or notice of these changes; that the report, 
as thus modified, was confirmed by the county court, 
the confirmation being made upon the consent of the ob- 
jectors and the Board without any investigation of the 
subject-matter, and without any actual consideration of 
merits and without any proofs of any kind. 

It is submitted that none of these matters give rise to 
any federal question. 

All parties in interest were notified of the proceed- 
ings in the county court. They had due process of law 
by the publication of the notice provided for by § 7 of 
the act, and that charged them with notice of all the 
proceedings. They could, at any and all times, object to 
what was taking place in the county court. If they did 
not object, and permitted an erroneous or unjust report 
of the commissioners to be confirmed by the Court, upon 
what pretext can they now invoke the jurisdiction of the 
Court on the ground of a wrong which they had oppor- 
tunity but neglected to remedy in the county court? 
The statute fully guaranteed them the constitutional right 
to be heard, and they have no one to blame but them- 
selves if they did not avail themselves of it. 
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8. It is claimed next [§ XIV of complaint] that the 
statute was violated because the commissioners, instead 
of making the estimate of damages and benefits in person, 
as they should have done, adopted the estimates of ex- 
perts, “and embodied them in their said report without 
ever, in fact, having made any estimate of their own.” 

It will hardly be claimed that this presents a federal 
question. 

9. It is next urged [§ XV of complaint] that one of 
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the commissioners had personal interests to subserve in 
the improvement, and “was not a disinterested com- 
missioner in the matter of said improvement, but was, 
in fact, acting in all said matters as a judge in his own 
cause.” 

The judgment of the interested commissioner was 
subject to review by the county court. It is not even 
alleged that, under the influence of self-interest, the 
commissioner, did any wrong. ‘The mere fact that he 
was interested must be claimed by them to be a’violation 
of plaintiffs’ rights under the Constitution of the United 
States. 

It is submitted that this cannot be maintained. 


10. It is claimed finally § [XVII of the complaint] 
that the benefits to accrue from the proposed improve- 
ment were fixed in the report of the commissioners, as 
confirmed by the county court, at $769,837.00, and the 
cost of the improvement at $914,941.00. It is said that 
the cost thereby appears to be more than the benefits. 
But this arises from an obviously erroneous construction 
of the statute. The power to determine what the amount 
of benefits was, was not delegated to the Board. The 
operation of the act did not depend upon their finding 
that the total benefits conferred in fact exceeded the ex- 
pense. They were simply authorized to apportion the 
benefits among the respective pieces of property. All 
they had to do was’ to observe just relative proportion. 
They might take as their standard 1 or 10 or 100. As 
long as due proportion in the apportionment was observed 
their duties were discharged. This is very clearly set 
forth by the Supreme Court in its opinion here, where it 
says: 

“They (the counsel for respondents) really claim that 


the act directs the commissioners to ascertain the benefits; 
that they did ascertain them, and determined that the 
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benefits would be less than the estimated cost of the 
improvement. In this, however,*it is clear the counsel 
are in error. The act only requires the commissioners 
to estimate the benefit which will accrue to each lot rela- 
tively to the benefits which will accrue to other lots. 
The act certainly was not constructed upon the idea 
that the proceedings could be arrested by any possible 
finding in regard to benefits. Unless its final operation 
was made to depend upon such @ finding, it is difficult to 
see why there should be one; nor, in my judgment, did 
the Coinmissioners pretend to ascertain the amount of 
such benefits. The report, as first filed, showed benefits 
and costs exactly equal, being each estimated at $898,- 
105.00. It would have been marvelous if, upon a real 
estimate of the amounts, they should have come out ex- 
actly equal, considering the great number of properties. 
If, however, they had first ascertained the amount of the 
cost of the improvement, it would have been easy to have 
distributed them proportionately upon’ the properties 
benefited; and this is evidently exactly what they did 
do.” (Rec., 350.) 
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The language of the Supreme Court of California in an- 
swering the claim of the several violations of the statute 
which are hereinabove set forth in Points 3, 4, 5, 7, 8, 9, 
and 10, is apt and conclusive. The Court said: 
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“Tf there was a valid law authorizing the improve- 
ment, and the Board was authorized to act, and the 
county court obtained jurisdiction, the plaintiffs can- 
not complain here of mere irregularities or bad conduct 
on the part of the commissioners, for which that Court 
could have afforded relief. ‘The alleged frauds were all 
such as by the exercise of a proper diligence ought to 
have been known by the interested parties in time to 
present to the county court. 

“This action is by the property owners on the east 
side of the street—the property taken was immediately 
opposite. It is averred that the commissioners wilfully 
and intentionally determined the value of lots taken, to 
be more than three times as much as they in fact were, 
and omitted from their estimate of benefits to the same 


* $ 2. wl Fa i 
ae Le ce ae ee P Si ie cat. OG Se eae 
#7 (fe es ih abgetr see tee Pt 4 + Sai a ms es: “5 Bt il mee 
a fa chat . i eo ES ee ee : a es ly 
m 53 “Kaen Pageee : F 3 i P 3 a et ae OS ee = " 3 


27 

lots, about two-thirds of the actual benefit. This over- 
estimate of damages, so far as I can judge from the state- 
ment of the case in the record, seems to be fully sus- 
tained. But the report showed fully what the estimates 
were, and the injustice was so obvious, that a mere in- 
spection by those familiar with the property, as the 
plaintiffs were, could not fail to disclose the fact. 

“As to the interest of Bryant, one of the commission- 
ers, I find no evidence of it, except the admission in the 
cross-complaint, that he had for seven or eight years 
owned the undivided half of a certain lot on the north- 
east corner of Dupont and Morton streets, which fact ap- 
peared on the maps and reports made by the Commis- 
sioners. 

“ But, admitting the validity of the statute, and that 
the preliminary steps were taken which authorized the 
work to be done, the plaintiffs cannot now maintain this 
action. TheStatute, as I have already stated, manifested 
very plainly that the improvement was to be made for 
their special benefit, and that they were to bear the en- 
tire cost. ‘They were afforded an opportunity, even after 
the Board was organized, to arrest proceedings if a ma- 
jority in value of frontage should be of opinion that it 
would not be to their advantage, and were distinctly 
notified that if they would permit it to be completed their 
acquiescence would be deemed an absolute acceptance by 
them of the lien created by the act. Under such cir- 
cumstances they could not remain silent and permit the 
money obtained of the bondholders to be expended in the 
improvement of their property, and then escape liability, 
on the plea that the officers charged with the work, who 
were in a sense their agents, were guilty of misconduct 
and fraud, which they, by proper diligence, could have 
prevented.” (Rec., 354-5.) 

. 

Then, after all is said and done, we have a case arising 
purely under State legislation as to matters of local juris- 
diction solely by and through machinery designated by 
the State legislature, and a special local tribunal named 
to enforce this legislation. The finding and judgment of 


this special court are final and conclusive; “such judg- 
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ment cannot be overruled or controverted in any original 
suit at law or in equity—its merits can nowhere be col- 
laterally investigated—no error, however palpable, will 
vitiate it.” (Freeman, Judg., 3d ed’n, 524, note 2.) 
While courts of such jurisdiction are rigidly and 

strictly restrained within that jurisdiction, yet in the 
mode of proceeding a liberal construction is indulged. 

Russell v. Wheeler, Hemp. C. C., 3. 

Barrett v. Chitwood, 2 Bibb., 431. 


All these matters have now been passed on by the 
highest Court of the State, and it has determined them 
under the State’s own law, irrespective even of any alleged 
federal question. While the opinion of four of the judges 
(Temple, Searls, Thornton and McFarland) passes on the 
question of due process of law, yet the case is settled by 
other parts of the opinion on questions not federal in any 
manner (Rec., 332-57) and the opinion shows a decision 
of a federal question was by no means necessary in de- 
termining the case, and the matter thus comes directly 
within the doctrine of Beatty v. Benton, 185 U. 5S. Sup. 
But besides this, the concurring opinion of Judge McKin- 
stry (Rec., 357, et seg.) places it beyond dispute, that a 
complete determination of the case required, in no respect, 
the passing upon any federal question. 

If all that is here is not a question for California courts 
to determine, then the court would be sorely puzzled to 
find a case that is, and must take a look back and see, if 
besides the cases already referred to, the following have 
not been erroneously decided: 

Mitchell y. Clark 110 U.S., 688. 

Sugg v. Thorton, 132 2b., 524. 

Uuion Bank v. Kansas City, 136 ib., 228. 
York v. State of Texas, 137 U.S., 15. 


And it will severely try the Court, it is respectfully sub- 
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mitted, after having declined to examine into the judg- 
ment of the Supreme Court of Alabama, in Dugger v. 
Bocock, 104 U.S., 596, to find a substantial reason, for tak- 
ing jurisdiction, to look into and pass upon the ruling of 
the Supreme court of California in this case. 

Should the Court, however, be of the opinion that there 
is a federal question properly presented let us see what 
it is! 

It is only, as before stated, whether the plaintiffs in 
error have been deprived of due process of law? 

In assessment or tax proceedings, the utmost that the 
property holder can claim is, that he shall have an oppor- 
tunity to be heard before the charge is fully established 
against him. 

Cool., Tax., 265. 
Sedgwick, Const., 474-7 (note A to p. 475). 


These proceedings are, as stated by Hare in 2 Am. 
Cons’l Law, pp. 869-71, in the nature of an arbitration or 
appraisement, rather than a suit, and do not require all 
the strictness of a regular judicial investigation, and the 
constitutional requirements are satisfied in such cases, 
when a eompetent tribunal is provided, proceeding with 
notice, before which the parties may appear and have a 
hearing, &., &c., and he cites— 

Wurtz v. Hoagland, 114 U. S., 606. 
Barbier v. Connolly, 113 ib., 27. 

Hagar v. Reclamation Dist., 111 2., 701. 
Ex-parte Wall., 107 7ib., 265. 

Davidson v. New Orleans, 96 ib., 97. 


The language of Mr. Justice Miller in Davidson v. New 
Orleans, pp. 103-4, is as appropriate and applicable in 
this controversy as it was in that case, and merits great 
attention. And the Davidson-New Orleans case was cited 
with emphatic approval by this Court in Kentucky R. R. 
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Tax Cases, 115 U. S., 821-84, which it would seem leaves 
nothing of this controversy at all. 

As already shown, the Statute—$ S—confers upon 
the county court jurisdiction to alter and modify the 
report of the Board of Commissioners, and to approve the 
same. In that respect the statute is fully upheld by the 
Supreme Court of the State in this action. (Rec., 544-6.) 
And it is there further held, that the county court was 
vested with jurisdiction of every matter and question in 
the proceeding; and that any person interested therein, 
might have presented to that Court any objection to the 
report or proceedings of the Board; and as the learned 
Justice rendering the opinion, tersely said it seemed to 
have required “ great industry in going wrong” to con- 
clude that the narrower construction as to the extent of 
the Court’s jurisdiction, contended for by plaintiffs, could 
be the correct one. This construction of the statute by 
the State Court is conclusive here. 

The jurisdiction of the county court being sufficient 
to comprehend all possible objections that might have 
been made, the only question involved in the require- 
ment of due process of law, is whether the statute pro- 
vided for, and property holders received sufficient notice 
that the report of the Board was at their office for the 
“free inspection of all persons interested,” as provided by 
§ 7 of the statute; that is to say, such notice as will be 
regarded as sufficient in proceedings of this character. 

Upon this question there would seem to be no room 
for doubt. The power of the Legislature of a State to 
provide for the giving of notice by publication to all per- 
sons interested in proceedings of this character is beyond 
all question. 

If desired, the following array of authorities may be 
consulted in this connection : 


San Francisco v. Certain Real Estate, 42 Cal., 512. 
People vy. The Mayor of Brooklyn, 4 N. Y., 441. 


3] 


The Methodist v. The Mayer, 6 Gill (Md.), 391. 

Matter of De Pyster, 80 N. ¥., 567. 

Stuart v. Palmer, 74 N. Y., 183. 

Johnson v. Joliet, 23 Ill., 202, 205. 

T he State v. The Mayor, 24 N. J. L., 662. 

Owners of Ground v. The Mayor, 15 Wend., 374. 

Wilson v. Hathaway, 42 lowa,137, 176. 

Cupp v. Commissioners, 19 Ohio St., 173. 

Polly v. Saratoga, 9 Barb., 449, 460. 

Freetown v. County Commissioners, 9 Pich., 46. 

Squares v. Campbell, 41 How., Pr., 193, 200. 

Matter of Empire City Bank, 18 N. Y., 199. 

Tracy v. Corse, 58 N. Y., 148, 15]. 

Chamberlain v. Cleveland, 34 Ohio St., 551, 569. 

Taylor V. County Commissioners, 18 Pick., 309. 

Risley v. St. Louis, 34 Mo., 404, 417. 

People v. Hagar, 51 Cal., 171. 

Gilmore v. Hentig, 33 Kan.., | 

Rockwell vy. Nearing, 35 N. Y*, 317. 

Wilson v. Hathaway, 42 Iowa, 173. 

Matter of Lower Chatham, 35 N. J. L., 497. 

State v. The Mayor, 31 N. J. L., 360. 

State v. Village, 37 N. J. L., 65. 

Scott v. Brackett, 89 Ind., 413. 

People v. Smith, 21 N. Y., 596. 

Potter vy. Ames, 43 Cal., 78, 79. 

Matter of Application of Mayor, 99 N. Y., 569, 581. 

Hare, Sup., note 4 to p. 869. 
The notice required by § 7 of the statute—that the 
report'of the Board was at its office, etc., for the free in- 
spection of all persons interested—was published for the 
requisite time. (Findings Nos. 23 and 24, Rec., 129-130.) 

The only remaining question in regard to the publica- 

tion is whether it was made in conformity with the statute— 
whether the publication for some portion of the twenty 
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days, in what is called a supplement to a newspaper, con- 
stituted a publication in the newspaper within the mean- 
ing of the statute. But this is a question of statutory 
construction, and not in any sense a federal question; 
and its decision by the Supreme Court of the State is 
conclusive authority here. That Court held that the 
notice was published in conformity with the require- 
ments of the statute (Rec., 354) * * * and if this 
were an open question here the decision of the Supreme 
Court of California is supported by authority everywhere. 

Cool., Tax., 337. 

1 Black. Tax Tit., § 400, note 7; 1b., 403-6. 

Burr. Tax. 291. 


Further argument can scarcely be needed in this case, 
but if it should be, the opinion of the four judges already 
alluded to (Rec. 335, et seqg.), is, we submit, unanswerable, 
as it is upon all the other questions raised as to the pro- 
ceedings, if they were before this Court for adjudication ; 
and we insist the writ of error should be dismissed for 
want of jurisdiction, or if not, the case should he 


affirmed. 
JOHN MULLAN, 


A. H. GARLAND, 
H. J. May, 
For Defendant. 
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Supreme Court of the United States. 
No. 


W. M. LENT, ET ALS., 


Plaintiffs in Error, 


CHARLES TILLSON, 


Tax COLLECTOR OF THE CrTy AND County or 
SAN FRANCISCO, 


De fendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
CALIFORNIA. 


Notice of Motion to Dismiss Writ of Error and to Affirm Judgment. 


HALL McALLISTER, 


Attorney for Defendant in Error. 


_ % 

EP & + 

i Bis : 4 ek ut 2 
* i “ ; - ‘ i > « 


SUPREME COURT 


OF 


THE UNITED STATES. 


W. M. LENT, et AtLs., 
Plaintiffs in Error, 


\ 


, 


CHARLES TILLSON, 


Defendant in Error. 


Notice of Motion to Dismiss Writ of Error, 
CY @xst to Affirm the Judgment. 


Take notice, that Charles Tillson, the defendant in er- 
ror in the cause above-entitled, will move the Supreme 
Court of the United States, at the Court-room of said 
Court, in the City of Washington, D. C., at the opening 
of said Court, or as soon thereafter as counsel can be 
heard, on Monday, the 16k day of QAn.4% A. D. 1888, to 
dismiss the writ of error heretofore sued out and allowed 
in this cause. 

Said motion will be made upon the record of said 
cause, now on file in the office of the Clerk of said Court, 
and upon the following grounds, to-wit: 


2 


1. That it appears from said record, that said Court 
has no jurisdiction of or in said cause, because in 
the suit in which the final judgment or decree of the Su- 
preme Court of California was rendered, from which said 
writ of error was sued out, there is not drawn in question 
the validity of a treaty or Statute of, or an authority ex- 
ercised under the United States, nor is the decision of 
said Supreme Court against the validity of any such 
treaty, statute or authority. 

2. That it appears from said record, that said Court 
has no jurisdiction of or in said cause, because, in the 
suit in which the final judgment or decree of the Supreme 
Court of California was rendered, from which said writ of 
error was sued out, there is not drawn in question the 
validity of a statute of, or an authority exercised under 
any State, on the ground of their being repugnant to 
the Constitution, treaties or laws of the United States, 
nor is the decision of said Supreme Court in favor of the 
validity of any such statute or authority. 

3. That it appears from said record, that said Court 
has no jurisdiction of or in said cause, because, in the 
suit in which the final judgment or decree of the Su- 
preme Court of California was rendered, from which said 
writ of error was sued out, no title, right, privilege or 
immunity is claimed under the Constitution, or any 
treaty or statute of, or commission held, or authority ex- 
ercised under the United States, nor is the decision of 
said Supreme Court against the title, right or immunity 
specially set up or claimed by either party, under such 
Constitution, treaty, statute, commission or authority. 


Further take notice, that said defendant in error, will 
also move said Supreme Court, “a the ti 0 Sd oldce 
aforesaid, to affirm the judgment of the Supreme Court of 
California in the action from the judgment or decree in 
which the writ of error was sued out, on the ground that 
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although the record in said cause may show that this 
Court has jurisdiction of said cause, it is manifest that 
the question on which the jurisdiction depends, is so 
frivolous, as not to need further argument. 
HALL McALLISTER, 
Attorney for Defendant in Error. 


& Oe ae wee ™ 


ee ace « 
m ; ig * a. oe a Bik 
ee « ig en rn ’ or na * 
oe “A ee .* ‘ «ae, : ie. 
eS -— & #n . é * i. ” 
~ cS _ : - es ist, ee at 
geal : 
* 4 
r é , vi a 
d # ss 
, lee ite 
wa ~ wee 
° i 
« 4 : 
® 
m 
. & 
r % 


heey 
4 
M 


TRANSCRIPT OF RECORD. 


‘ es, 
ae 
¢ a : 
tt . ie 
fn a a ‘ 
ae a 
a 
pet 
tt 
wkd aA 
#, 
— 
SF 
wee. 
oa 
7 ig 
i 
base 
ee 
“ 
“we 
: a 
Se 
g : 
= % 
4 
oe 
* 
~ 


Ayo 
4 
a 
Pe 
ie 4 


$ 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 262. 


THE ESSEX PUBLIC ROAD BOARD, PLAINTIFF IN ERROR, 
VS. 


JACOB SKINKLE-. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF NEW JERSEY 


FILED OCTOBER 19, 1887. 


SUPREME COURT OF THE UNETED STATES. 


OCTOBER TERM, I=0V0. 


No. 262. 


| HE ESSEX PUBLIC ROAD BOARD, PLAINTIFF IN ERROR, 


US. 


JACOB SKINKLE. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF NEW JERSEY. 


INDEX. 


Writ of error from court of errors and appeals —_- 

Return on writ of error 

Assignment of errors ..........-- 

Transcript from Essex circuit court .- 
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Evidence taken under rule to show cause.__- -_- 

Testimony of Henry W. Egner. ...--. ..---~-. 
Charles W. Harrison... ~~ - 
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Mahlon Stockman 
James Peckwell___. -.-- 
Daniel M. Hedden 
ey ice sewn 
8 SPEEA SO 
Elias W. Drake 
Mahlon 8. Drake, Jr 
David 8. Smith ...--. 


ro omens se aN 


Original. Print, 
I 


4 
4 


87 
91 
97 


Jupp & Derweicer, Parnrers, Wasurneron, Auoust 21, 1890. 


i ‘a 


ech wt % wei 
ap ee oe My gp 


igh Ulery ws oe 9 ee 
i. #. ‘ es 


ELL TEE TS LT, LAIR AY RC RIM RE ie ory is Bite 


* 


rs ome ve iti Le ene a ~g tt a Be ae * rie a 
If INDEX. 
Original. 
SePORS OF TE CO. TATOOS. 2000 5656. cect snes ew ents, |. 
Nathaniel Drake -.-.-. inhinnien niece whaitine wae 
a i iinccande: Sinise cia scenes xiskcaen habtigeepakclibcasiiielin 105 


Certificate of case to supreme court of New Jersey nevcibiaiaddinnn Saul 7° ae 
Opinion of supreme court of New Jersey........-.....-.-..... 109 
Advisory rule of supreme court of New Jersey........-..--.--. 117 


cis ocean endumenl soeanameine ee 118 
Teen ee ne sbes tiewans onus: dutetus 120 
Notice to appear before arbitrators.... ........-.....---...--.. 128 
Ne ee el iw anine the mows Scdeeie 2 Oe 
EES EEE I EOD MEE OO 
Minutes of meetings -__-_~_- i he ARS Bike damanicodwcwan . Tae 
Order to file report of arbitrators ...... ...... ...--. -.--- santaiiigs’ >: eee 
TT ec uel peewee cba ieee mae 
ae tneitinis tnibseniignen eniniabal anehuncinntt 131 
Reasons on certiorari in supreme court of New Jersey........-----. 182 
Opinion on certiorari in supreme court of New Jersey... ._-. .----- 133 
" Rule of afirmance in supreme court of New Jersey...--.....--...-. 136 
Opinion of court of errors and appeals__...-. .._--- dg nictlatamabtabiiasn 137 
NS ENS DALE EAE LT CD Sc aStee debaake,”.«: ae 
REET ALT eT a LOE | 
ID Gt UNOS ins a neccne nemens smomes » INCE SE SE RE? REI 
Ce, neni wine snieie on ae. imeioaaale i 
es oe. meeer OF service OF 20000. ...n. .2nne ences ons-snr---- 166 
Assignment of errors..---- ------ -- -- (pli scabs ltiensalinaaniipiicaliaitdaatatin 155 
i len nds oun easing enenenintes depen Se 
ee I ni, divine dm wsien's ound whine i oabis ties: aa 
es ws Bie igs 0 
ba ca a glia "5, ih, r m belie 


Print 
69 
70 


~.> 
i= 


73 
74 


79 


i eel 


F ¢ ox, oe er. vette e “er . 
Sa I So ; we ee ey ag ae si 
Bi Sa het —— . “4 e : ; ee a ie 2 elle Oe ee ee ae a. oh a 
OE ET 8 SET SS Ce OE ARES RO gs Mae tie Cn em otk tot 
as * ‘ by 


, xs ee ee ee? pag ma, 990 , 
6 See ET Re oe tee a Lee ae ‘ sae 


THE ESSEX PUBLIC ROAD BOARD VS. JACOB SKINKLE. 1 
ie Court of Errors and Appeals. 
THe Strate (THe Essex Pusriic Roap ese: 
Prosecutor) On Error to Su- 
v8. preme Court. 
JACOB SKINKLE. 
Case. 
( Writ of Error.) 


New JERSEY, 8: 


rh. 8] The State of New Jersey to the justices of the supreme court 
of the State of New Jersey, Greeting : 


Because in the record and proceedings and also in the giving of 
judgment in a certain plaint, which was in our said supreme court, 
before you, between The State of New Jersey (The Essex Public Road 
Board, prosecutor) and Jacob Skinkle, on a certain writ of certiorari 
issued out of our said supreme court, manifest error has intervened, 
as is said, to the damage of the said The Essex Public Road Board, 


‘as by its complaint we are informed, we, being willing that the error, 


if any there be, should in due manner be corrected and full and 
speedy justice done to the parties aforesaid in-this behalf; do com- 
mand you that if judgment be given thereupon, then, without delay, 
you, distinctly and openly, send, under your seal, the record and 
proceedings aforesaid, with all things touching the same, to our 
court of errors and appeals, to be held at Trenton, on the twenty- 

fifth day of November instant, together with this writ, that, 
2 the record and proceedings aforesaid being inspected, we may 

further cause to be done what of right and according to law 
ought to be done. 

Witness Theodore Runyon, Esq., our chancellor, at Trenton afore- 
said, the sixth day of November, A. D. eighteen hundred and eighty- 
six. 

HENRY C. KELSEY, Clerk. 

JOHN W. TAYLOR, Alt’y. 


( Return.) 


The answer of the justice of the supreme court of New Jersey 
within named, the record and proceedings whereof mention is within 
made, with all things touching and concerning the same, we do cer- 
tify to the court of errors and appeals in a certain schedule to this 
writ annexed, as within we are commanded. 


M. BEASLEY, C. J. 


‘acting, and have been from the date of their organization, and have, 
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THE ESSEX PUBLIC ROAD BOARD VS. JACOB SKINKLE. 


3 (Assignment of Prrors.) 
Court of Errors and Appeals. 


Tue Strate (THe Essex Purric Roap Boarp, 
Prosecutor) | On Error to Su- 
vs. preme Court. 
JACOB SKINKLE. 


Afterward—that is to say, on the twenty-fifth day of December, 
A. D. 1886—before the court of errors and appeals of the State of 
New Jersey, comes the said plaintiff, by John W. Taylor, its attor- 
ney, and says that in the record and proceedings aforesaid.and also 
in the giving of judgment aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the proceedings 
and assessments therein mentioned were in all things affirmed with 
costs, whereas the said proceedings and assessments should have 
been reversed, set aside, and for nothing holden, with costs. There 
is error also in this, to wit, that by the record aforesaid it appears 
that the judgment aforesaid, in form aforesaid, was given for the 
said defendant against the said plaintiff and prosecutor, whereas by 
the law of the land judgment ought to have been given for the said 
plaintiff and prosecutor against the said defendant. 

And the said plaintiff prays that the judgment aforesaid, for the 
errors aforesaid and for other errors in the record and proceedings 
aforesaid, may be reversed, set aside, and for nothing held, and that 
the plaintiff may be restored in all things which it has lost by oc- 
casion of the judgment aforesaid, &c. 

JOHN W. TAYLOR, 
Att'y for PUff in Error. 


4 (Schedule.) 


Essex Circuit Court. 


JACOB SKINKLE, Petitioner, 
and 
‘THe Essex Pustic Roap Boarp, Respondents. 


To the Honorable David A. Depue, a justice of the supreme court, 
holding the circuit court in the county of Essex : 


The petition of Jacob Skinkle, a citizen of the said county of 
Essex, respectfully presents— 

First. That the respondents, The Essex Public Road Board, are a 
corporation incorporated under an act of the Legislature of this 
State entitled “An act constituting a public road board, for the lay- 
ing out, constructing, appropriating, improving, and maintaining 
public carriage roads in the county of Essex,” approved March 


_ thirty-first, eighteen hundred and sixty-nine, and the several sup- 


ts thereto; that under and by virtue of said act of incor- 
ion and the supplements thereto the said road board are now 
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under said charter and the supplements thereto, authority for the 
laying out, opening, widening, and straightening, changing the 
grade, and paving or repaving any public road, street, or avenue 
within the said county of Essex, which lies outside of the corporate 
limits of the city of Newark, and to” provide for and cause to be 
made, in accordance with the provisions of the said charter 
5 and its supplements, assessments to be levied upon the lands 
and premises lying along the line of any such public road, 
street, or avenue which may be opened, widened, straightened, 
changed in grade, paved or repaved by them for the amount of the 
peculiar benefits which may accrue to such land and real estate or 
the owners thereof for the improvements arising therefrom.. 
Second. The petitioner further presents that said respondents, by 
virtue of the power conferred upon them heretofore, to wit, prior 
to the year eighteen hundred and seventy-six, opened and widened, 
in the county of Essex and outside of the corporate limits of the city 
of Newark, under and by virtue of the authority conferred by said 
charter or its supplements, Springfield avenue, in the county of Es- 
sex, and also prior to the year eighteen hundred and seventy-six 
caused further improvements on said avenue for extra paving 
thereon, and afterwards, to wit, prior to the year eighteen hundred 
and eiglity-one, caused other improvements to be made upon the 
said avenue for the change of the grade thereof; that the said re- 
spondents took proper measures to cause the benefits to be assessed 
to property-owners along said avenue for said opening and other 
improvements, and did cause to be assessed upon the land of your 
petitioner lying along said avenue the following sums: “ For open- 
ing said avenue, nine hundred dollars;” and for which amount, 
with the interest and costs (in the total being $1,144.40), the lands 
hereinafter described were sold on the twenty-sixth day of Decem- 
ber, eighteen hundred and seventy-six; for extra paving, assessed 
October thirteenth, eighteen hundred and seventy-three, $890.74 ; 
for changing grade, sold September fifth, eighteen hundred and 
eighty-one, for $134.81; that the land and real estate upon which 
said assessinents were made at the time of making thereof stood in 
the name of Caleb B. Headley, who was then the owner thereof, and 
your petitioner was at that time mortgagee thereof, but since said 
sale has become the owner thereof by the purchase of the 
6 property under said mortgage so held by your petitioner at 
the time of the making of the said improvements and the lay- 
ing of said assessment; that said land and real estate are described 


as follows: “Situated at the corner or junction of Clinton avenue 


and Springfield avenue, in the village of Irvington, Essex county, 
New Jersey. Beginning at a point in the southerly line of may 
field avenue at the northwest corner of land of estate of Samuel H. 
Gardner, thence running along said land south 31 degrees 20 min- 
utes west 161 feet to the northeasterly line of Clinton avenue; thence 
along said line north 58 degrees 40 minutes west 150 feet to the 
southerly line of Springfield avenue; thence along said line north 
80 degrees and 20 minutes east 237 feet and six inches to the be- 
ginning;” that all said assessments on the above-described prem- 
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ises, together with interest thereon, remain unpaid. In addition 
thereto there are tax liens on said property that are unpaid for State, 
county, township, and other purposes to the following amounts for 
the following years: 
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which makes a total of assessments, taxes, and other liens, exclusive 
of the interest thereon at this date, of $2,432.03; that the rates of 
interest upon all said assessments and tax liens are large and will 
greatly increase said amount, making the taxes, assessments, and 
interest against suid property at this date above three thousand dol- 
lars. 

Thirdly. Your petitioner further presents that on the twenty-fifth 
day of September, eighteen hundred and eighty-two, he applied by 
petition in writing to the said respondents, under and by virtue of 

the provisions contained in the act of the Legislature of this 
7 State approved March thirty-first, eighteen hundred and 

eighty-two, entitled “ An act to.authorize the compromising 
or settling by arbitration for any taxes or assessments laid by any 
road board in this State,” for an agreement and compromise of said 
assessment so laid under the acts of incorporation of the respondents 
above referred to upon the property above described; that the said 
respondents entertained the application of your petitioner and con- 
sidered the same, but failed to invite your petitioner to a conference 
with them in relation thereto, or any one on his behalf, or with 
any one on their behalf; that subsequently to the filing of the said 
petition the respondents notified J. Frank Fort, Esq., the attorney of 
your petitioner in said matters, by letter, dated October third, eigh- 
teen hundred and eighty-two, that at a meeting held on the second 
day of October a resolution in relation te your petitioner’s applica- 
tion was adopted, said letter being as follows: 


“OFFICE OF Essex Pusiic Roap Boarp, 
810 Broap Srreet, Newark, N. J., October 3d, 1882. 


James Peck, president; George B. Cornish, clerk and collector. 


J. Frank Fort, Esq. 
Dear Sir: The Essex Public Road Board, at its meeting held 
yesterday afternoon, second instant, adopted the enclosed resolution, 


which I was directed to hand to you as counsel for Mr. Skinkle. 
Yours truly, GEO. B. CORNISH, Clerk.” 


That the resolutions referred to in said letter as having been 
adopted on the second day of October, and which accompanied said 
letter, were as follows: 
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“Tn the Matter of the Application of Jacop SKINKLE for a com- 
promise of the assessments upon his land in the township of Clin- 
ton, assessed in the name of Caleb B. Headley, for the. benefits 
arising from the laying out, constructing, regrading, &c., of Spring- 
field avenue, in said township. 


8 “Whereas this board, upon a full and careful examination 
of the above assessments and the facts and circumstances re- 
lating thereto, are satisfied that the said assessments are just and 
moderate in amount and not more than the due proportion pertain- 
ing to said land: 
“Tt is therefore resolved that the said application be respectfully 
declined.” 


A true copy. 
GEO. B. CORNISH, Clerk. 


fourth. Your petitioner further presents that this application is 
made to your honor under and by virtue of the provisions of the 
act of the Legislature of this State, approved March ‘thirty-first, 
eighteen hundred and eiglty-two, last above referred to, for the ap- 
pointment of three disinterested freeholders as arbitrators to settle 
and adjust the matters in difference between your petitioner and the 
respondent relative to the said assessments on said real. estate, and 
your petitioner presents that this application is well grounded and 
entitled to the consideration of this honorable court, for the reason 
that the total value of the said lands and real estate above described, 
upon which assessments are now a lien, together with said unpaid 
taxes above stated, is not in value in excess of the sum of fifteen 
hundred dollars, and by many placed at a not greater value than 
twelve hundred; that the valuation of said property will appear by 
the affidavits of the various persons following, and which are hereto 
annexed, viz: Samuel Morrow, Jr., James Peckwell, N. 1 Macomber, 
Ira Stockman, Joseph A. Whittaker, Frederick Hedden, Elias M. 
Durand, Charles W. Harrison, Isaac O. Wilde, Abram Voorhees, 
James M. 'lichenor, all of which affiants are resident in the vicinity 
of said property and perfectly conversant, and have been for years, 
with the value thereof, and that the said valuations your petitioner 
believes to be just and fair and a reasonable and sound price for 
said land and premises, as between a person who might desire to 
buy the same and one willing to sell. 
9 Fifth. In consideration of the premises your petitioner re- 
spectfully submits that if the facts related in this petition 
shall appear to your honor to be true that then and in that case 
. your honor shall, in accordance with the statute in such casé made 
and provided, adjudge and decide that the case of your petitioner is 
a proper case for arbitration, and that your honor do thereupon ap- 
point three disinterested freeholders as arbitrators to settle and ad- 
just the matter in difference between your petitioner and the said 
Essex Public Road Board, the respondents, in accordance with the 
provision of the statute for such case provided, Ke. 
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And your petitioner will ever pray, &c. 
J. FRANK FORT, 
Altt’y of Petitioner, &c. 


(Here follow affidavits and verifications, &c.) 


On this petition a rule to show cause was granted, with leave to 
take affidavits, returnable January 3, 1883. 


10 Essex Circuit Court. September Term, 1883. 
JAcoB SKINKLE, Petitioner, ) 
and | On Petition for Arbitrators on 
Tue Essex Pusric Roap Boarp, { Assessments, &ce. 
Respondents. } 


The above-stated cause came on to be tried on the thirteenth day 
of October, A. D. 1883, before the Honorable David A. Depue, judge 
of the said circuit court, pursuant to a rule to show cause made 
therein, on the petition and proofs therein filed (pro ut the plead- 


ings). 
The following is the evidence taken under the rule to show cause 
in this case: 


Henry W. EcNner, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith : 


Direct examination by Mr. Forr: 


(). You are the register of the county of Essex ? 

A. Yes, sir. 

Q. In your charge are there any maps and papers? 

A. Yes, sir. 

Q. Have you any road-board maps? 

A. Yes, sir. 

Q. Did you produce one here this morning ? 

A. I did. 

Q. Just state the dates, please. 

A. This is a map for the widening of Springfield avenue by the 

Essex County Road Board. It is in box No. 19. ; 
11 Q. Date of filing, please? 
A. Seventh day of August, 1869. 

Q. Is this the original ? 

A. This is the original map which is on file now at the register’s 
office. — 

Q. Do you find on that map the description of property bearing 
the naine of Caleb B. Headley ? 

A. Yes, sir. 

Q. This map bears the signatures of the five commissioners orig- 
inally, does it not? 

A. Yes, sir. 
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Cuaries W. Harrison, a witness produced on the. part of the 
aforesaid petitioner, having been duly sworn on his oath according 
to law, deposeth and saith: 


Direct examination by Judge Fe ORT: 


Q. You reside in the township of Clinton ? 

A. I do. 

Q. Springfield avenue runs through that township? 

A. Yes, sir. 

Q. How long have you resided there, Mr. Harrison? 

A. About thirty-two years, I think it is. 

(). What is the office that you hold out there ? 

A. President of it. 

Q. You were president of the village for two or three years, were 
you not, lately ? 

A. For a year or two. 

Q. Within two or three years? 

A. Yes, sir. 

Q. You are acquainted with the value of property in the village? 

A. Somewhat. 

(). Did you reside there at the time the Essex Public Road Board 
widened Springfield avenue ? 

A. Yes, sir. 

Q. At the time they changed the grade? 

A. Yes, sir. 
12 Q. And paved it? 
A. Yes, sir. 

Q. Do you remember the doing of those three particular works ? 

A. Yes, sir. 

Q. Are you acquainted with the property that is now the prop- 
erty of the petitioner in this case? 

A. Yes, sir. 

Q. Formerly the property of Caleb b. Headley? 

A. Yes, sir. 

Q. Just tell me whereabouts on the map that lies there before you 


A. It is at the junction between Clinton and Springfield avenues. 

Q. It is a triangular piece of property, isn’t it? 

A. Yes, sir. 

Q. Does it run to a point now as it at present lies ? 

A. Yes, sir; it runs to a point. 

Q. Do you own any property or have you owned any property in 
that immediate neighborhood, Mr. Harrison, lately ? 

A. Lown property a quarter of a mile from there—perhaps a 
quarter of a mile. | 

Q. Do you know of any property having been sold in that imme- 
diate neighborhood lately ? 

A. I do not. 

. With reference to the value of that piece of property at the 
junction of Clinton and Springfield avenues and the purposes to 
which it can be put, will you please give us your judgment on that? 
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A. Well, if I fixed a valuation upon it I would fix a valuation in 
the neighborhood of $1,500. 
Q. Well, is that valuation a valuation on a basis of what it is in 


your judgment worth, or on a basis of what it would sell at auction ? 


A. Well, it is a hard matter at the present time to fix the value 
of real estate in our city, for the reason of no sales. I know of no 
sales at the present time. 
13 Q. Whether the value was fixed upon a basis of a forced 
sale or private sale, what it would really be worth ? 
A. I should fix that valuation as a fair valuation, not at a forced 
sale. 
Q. Now, how many lots could be made out of that property ; could 
it be made into lots in the shape it is? 
A. Since I was here looking the map over—I never knew the 
number of feet it contained. 


Mr. Tuytor: I object to all testimony or evidence as to the present 
value of the property. 


Q. Now, Mr. Harrison, just answer the question—as it now lies ? 

A. Well, I never knew the number of feet, but | judge from my 
eye on the property—lI pass the property frequently—from frequentiy 
passing it my jadgment has been heretofore that there was not mure 
than 100 or 150 

Q. Tell us on this plot here—is this about your idea, this drawing 
that I show you? 

A. Yes, sir. It would be two good building lots, perhaps 125 or 
150, with sufficient depth for two building lots. 

Q. And the point? 

A. I don’t consider the point of much value beyond that. 

Q. Do you remember whether there were any buildings upon that 
property at the time the road board widened it? 

A. I know there were buildings on it. 

Q. What became of them at the time in the first instance ? 

A. When the road board first moved in that matter there was a 
large stone house on the property. 

@. They condemned that? 

A. Most of it was on the road and they condemned that and it was 
sold at auction. 

Q. By the road board ? 

A. By the road board. 

@. And there was a wooden building ? 
14 A. There was an attachment to that stone building that 
was not interfered with by the road board; that was left and 

is still standing there; it stands there yet. Mr. Headley then, I 
think, moved that back a little further and made a dwelling of it. 

Q. They were both within the lines of that condemnation in widen- 
ing, were they not? 

A. They were so far that they had to remove them off of the avenue 
when they sold them. Mr. Buchanan bought them. 

Q. Mr. Harrison, the difference in value between the buildings on 
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the property now and the buildings on the property when the road 
board condemned it—and the buildings they took away, rather ? 

A. The building that is there now is a part of the building they 
condemned ; the remainder was a stone fort or stone house—a large 
stone building—that was taken. 


Cross-examination by Mr. TAyYLor : 


Q. Mr. Harrison, what knowledge have you in regard to the value 
of property in Irvington ? 
A. Well, I don’t know that I have any more reason to know the 
value of property than simply from residing there. 
Q. Have you been a real-estate agent there? 
A. Never; no, sir. 
Q. Made sales of property yourself? 
A. No, sir. 
Q. You are acquainted with the location, I suppose? 
A. Oh, yes 
(). Isn’ t this i in the center of the town or village ? 
A. Yes, sir. 
Q. Considered generally the most desirable portion of the town 
for business ? 
A. Yes, sir; in one respect. 
Q. Nearly opposite the hotel ? 
A. Yes, sir. 
Q. Do you know what was the value of those premises in 
1873? 
15 A. 1873? I don’t know. 
Q. Do you know for what that property has been sold 
otherwise than at public sale? 
A. I think that Mr. Headley paid $1,500 for the property pre- 
vious to the road board taking it. 
Q. When? 
A. Well, some time before the road board talked about going 
through there. It must have been three or four years. 
e Property was a good deal higher in 1873? 
A. Oh, yes, sir. 
Q. Than it is now and than it was when Mr. Headley bought it, 
was it not? 
A. Yes, sir; he bought it—he must have bought it 
Q. Do you remember when the assessment was made upon it by 
the road board? 
A. For benefits ? 
Q. Yes. I don’t ask you about the time. Do you remember the 
occasion or about the time? 
A. Yes, sir; I remember when they made the assessment. 
Q. Do you know what the property was assessed for? 
A. What was the valuation of the property by the foot or acre? 
Q. Do you know the amount of the assessment against it for 
w idening—first assessment ? 
A. I don’t know as I know what the assessment was for widen- 


ing. 
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Q. You were not one of the commissioners, were you, there? 
A. No, sir. 
Q. Do you know whether Mr. Skinkle has removed from the lot 
any building since he has become the owner? 
A. There was a little building there. 
Q. Do you know whether he has removed any building from the 
lot since he became the owner? 
A. There was a little building on the point that belonged 
16 to Mr. Drake that keeps the feed store. I think that building 
has been removed. I know that building has been removed 
since. 
@. Who removed it? 
A. I presume Mr. Skinkle removed it. 
Q. Do you know when? 
A. Three or four years ago. 
Q. It was on this lot? 
A. It was on the point. 
Q. That is on the lot? 
A. On the lot. 


CounsEL: That is all. 


Redirect examination: 


Q. Mr. Harrison, who put the building on the lot, do you know? 

A. Mr. Drake leased the ground. 

Q. Mr. Drake put it on there while he was a tenant? 

A. Mr. Drake built the building. 

Q. Did he put the building on after the assessment or before— 
since 1873? 

A. If my memory serves me right, it was about that time; after 
the road was widened, I think. 

Q. You have been asked in reference to your knowledge as to 
sales of real estate in that neighborhood. Have you been conversant 
or not with sales that have been made for property there and prices 
paid by other parties? 

A. I don’t know of any very recently. The last year or two past 
there has been one or two sales—the Crawford property. 

Q. Then I suppose most of the people in that neighborhood own 
their own property and it don’t pass from one to the other very 
mueh ? , 

A. Very little property changed hands, to my knowledge, in 
Irvington. 

Q. Do you know Dr. Smith, one of the commissioners of the road 
board ? 

A: Yes, sir. 

Q. Was he executor for the estate of John Crawford ? 

A. I believe he was. 
17 Q. Do you know of sales of property just below this tract 
a little distance ? 
A. Yes, sir. 
Q. What did that bring a lot? Were you present at the sale? 
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A. I was not present at the sale. 

Q. Do you know it from anything (interrupted) —— 

Mr. Taytor: No, it would be hearsay. 

Q. Did you ever hear it of the commissioners—Dr. Smith, one of 
the respondents—did you ever hear him say anythipg about it? 

A. No, sir. 


ABRAM VOORHEES, a witness produced on the part of the aforesaid 
petitioner, having been sworn on his cath according to law, de- 
2 poseth and saith : 
Direct examination by Mr. Fort: 
,' Q. You are the present assessor of the township of Clifton ? 
A. Yes, sir. 
Q. Do you know this property of Mr. Skinkle’s, formerly Mr. 
Headley’s ? 
A. Yes, sir. 
(. At what do you assess that property ? 
Objected to. 
A. This last year it is assessed $1,200. 
Q. Now, are you pretty well—do you assess other property in the 
immediate neighborhood in the township of Clinton? 
A. I assess all around it. 
Q. Pretty well acquainted with the valuation of property, or not, 
in that township ? 
A. Well, I have to be pretty well acquainted. 
Q. How long have you been assessor ? 
A. Six yeuars—six or seven. 
Q. What, in your judgment, from your knowledge of valu- 
18 ation of real estate in the township of Clinton and village of 
Irvington, do you consider the value of that piece of property ? 


Question objected to, as witness has not shown competent knowl- 
edge. 

A. Its real value would be about $1,500. 

Q. Is that valuation based upon a sale at auction, or private sale, 
for the best price that could be obtained ? 

A. I think it is all it is worth—all it would fetch at private sale 
if a man wanted it; it is what I should be willing to give for it if I 
wanted it. 


Cross-examination by: Mr. 'TayLor: 
Q. What did you assess the ay ye for last year? 
A. I forgot ; I can tell exactly if you will allow me to look at my 
note book. 
Q. Certainly; if you have got, your book here look and see and 


mention the last six years. 

A. In 1881, assessed $1,500; in 1880, assessed $1,200; in 1879, 
assessed $1,500; in 1878, assessed $1,800; in 1877, assessed $1,800; 
in 1876, assessed $2,900. 
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Q. 1875; do you know what? 

A. No, sir; I wasn’t assessor then. 

Q. What is your rule in Clinton township as to valuations for as- 
sessments—what is the rule you go by as to the amount you assess 
the property at as compared with the real value? 

A. Well, we liave no particular rule to go by; we take a piece 
of property and assess it—well, very near what I think it would 
fetch, so as to make myself sure to be below 

Q. Did you assess the property in the township on the same valu- 
ations which were furnished by the board of assessors ? 

A. Yes, sir. 

Q. Sure? 

A. Yes,sir. 

Q. Did you actually assess the property in the township on the 

same valuation that you gave in to the board of assessors ? 
19 A. You mean in the sum total? 
Q. Yes. 

A. Not exactly. 

Q. Well, what did you do? 

Mr. Fort: We ought not go into that. 

Mr. T'aytor: Oh, yes; to find out. 


Q. What valuation did you give in to the board of assessors? 

A. When ? 

Q. The last board. 

A. I can’t tell. 

Q. You don’t know. You don’t assess on so large a valuation as 
you give in, do you? 

A. I did last; yes, sir. 

Q. You did? 

A. I did, and I got a deduction. 

Q. Well, did you actually assess on a valuation as high as that 
which was fixed by the board after the reduction ? 

A. I think it was. 

Q. You think you did. Well, now, please answer .my question as 
to the value you put upon the property generally in Clinton town- 
ship for assessment purposes as compared with its real actual value. 

A. Well, I can’t answer that exactly, because some pieces of prop- 
erty I assess pretty nearly what I think its value. 

Q. You own property in Clinton township ? 

A. Yes, sir. 

Q. Where is yours situated ? 

A. In Wall street. 

Q. What is yours worth ? 

A. My property ? 

Q. Yes. 

A. I don’t put any. value on it. 

Q. That is what I asked you. What is it worth? 
A. I don’t want to sell it. 

Q. I didn’t ask you whether you wanted to sell it. I asked you 
what it is worth. | 
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20 A. I can’t tell what it is worth; only what I assessed it 
for. 
Q. You have been assessor for several years ? 
A. Yes, sir. 


©. How do you know more about Mr. Skinkle’s property than 
you do about your own, Mr. Voorhees? 
Y A. I supposed it was in the market. 
Q. What makes you suppose it is in the market ? 
A. Becavise I have understood so. It is for sale. 
> Q. Who told you ? 
A. That I can’t tell. It is common talk. 

@. Rumor? 

A. Yes, sir. 

Q. Did you ever hear Mr. Skinkle say what he would sell it for? 

A. No, sir. 

Q. W ell, we will go back to the question as to how it is that you, 
being assessor at Clinton and having been such for several years past, 
can tell the value of other people’s property and cannot tell the value 
of your own. 

A. Well, do you mean for what it would fetch or do you mean 
for what I value it at? 

Q. I mean just the same as you did when you told the value of 
Mr. Skinkle’s property. Can’t you in the same way and on the 
same principles give the valuation of yourown property—what you 
think it is worth—what you would sell it for or what it is worth? 
- A. Well, I wouldn’t sell it at all. 

Q. Perhaps not, but tell me what it is worth. 
A. I can tell you what I assessed it for. 
Q. Well, you can tell me what it is worth, perhaps. Didn't you 
assess it for what it is worth ? 
A. Eh? 
Q. Didn’t you assess your own property for what it is worth? 
A. I assessed it in the same proportion I did my neighbors’. 
Q. What proportion did you assess the property at, 
21 then? What is the reason you can’t answer my question ? 
[ have been waiting. 
A. I can answer that question. 
Q. I thought you could. 
A. I can tell what it is worth if it was going into the market; 
is probably what it would fetch. 
Q. The price of your own property—give the valuation of it in 


Mr. Fort: What would it bring, that is what he means. 


A. What it would bring, or what it is worth? 

Q. Well, now, Mr. Witness, what is the value of your own property 
honestly, now ? 

A. Well, now, I don’t know. 

Q. What do you assess it at? 

A. I assess it at $3,000. 

Q. Would you sell it for six? 
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A. Yes, sir; quick. 
a. Would you? 
. Yes, sir. 
@ Would you sell it for five? 
. No, I think not. 
I suppose you assess your property as high, proportionately, as 
you did other people? ‘ 
A. I assessed it exactly as my neighbor right alongside of it. 
Q. Then you assessed your own about three-fifths its value? 
A. I assessed mine what I think it would fetch. 
Q. You say also that you assessed yours proportionately as high 
as you did other people ? 
A. I did so; yes, sir. 


“7 a y 
Q. Now, when you assessed Mr. Skinkle’s at $1,700 this year you f 
assessed him no higher proportionately than you assessed yours, did | 


rou ? 
A. I didn’t intend to. 
Q. Well, then, you must have thought his property was worth as 
much above the valuation as your own was? 
22 A. I think I have got it pretty near that. 
Q. Then you assessed it at about three-fifths of what it was 
worth ? 

A. A little more than that. 

Q. A little more; why did you assess that more than you did your 
own, then ? 

A. I can’t tell, Mr. Taylor; I can’t get everybody to a fraction part 
of a dollar that has got a piece of property : ; L try to get it as near 
as I can. 

Q. You assessed him a little higher than you did your own ? 

A. I don’t know that I did 

Q. Very well, then ; if vou assessed him $1,200 that was three- 
fifths of what it was worth? 

A. Well, I go along by a man’s piece of property; I look at it 
and I think what it is worth; I don’t stand to figure up another 
man’s piece of property that lives a mile off. 

Q. But you do know what your own property is worth, don’t you, 
as well as anybody else’s? 

A. I know what it is worth to me. 

Q. I didn’t ask you that; that is not the way you assess property 
in Clinton township ; what is it worth to each man ? 

A. No, sir. 

Q. What is your principle of valuation there ? ; 

A. Well, it varies; sometimes I will take one as a guide and some- 
times another ; if it ‘is a good rental piece of property I take the 
rental value of it for a guide. 

.Q. Why did you assess this property at a valuation of $2,000 years 


ago? 
A. I didn’t assess it at $2,000. . 
Q. $1,800? 


A. 1877; yes, sir. 
Q. 1876, you said it was assessed for $2,000? 
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. It was assessed at that; I didn’t assess it, though. 
©. Who was the assessor then ? 
A. Mr. Wade. 
23 Q. Have vou been pretty well acquainted with this prop- 
erty for several years ? 
A. Yes, sir; about thirty years. 
Q. Have you got any property assessed by the road board ? 
A. Mine was assessed by the road board. 
©. Paid the assessment ? 
A. Yes, sir. 
Q. Was it assessed any higher than this? 
A. I don’t know anything about that. I never paid any atten- 


Q. What do you know about the value of real estate in Irvington ? 

A. What do I know about it? 

@. Yes. 

A. No more than anybody else knows about it; only my own 
judgment. What few sales I have seen around there, I judge, take 
one with another. 

Q. Seen any sales lately ? 

A. There was the Crawford property was sold two years ago. 

(. Were you present ? 

A. I was present; yes, sir. 

(). That is not so well situated as this? 

A. There is Cooper’s property sold a few years ago. 

(). Were you present? . 

A. No, sir; I know what it brought. 

Q. Hasn’t property in the last ten years depreciated very much in 
Irvington the same as anywhere else ? 

A. Yes, sir. 

Q. How much during the last nine or ten years ? 

A. I don’t know how much it has depreciated. It has depreciated 
considerable. 

(). 50 per cent. ? 

A. I should think so. 


CounsEL: That is all. 


Redirect examination : 


Q. How near is this Crawford property to this property ? 
24 A. It ain’t a great ways. It isn’t over one-third of a mile 
if it is that. 

(. What avenue Is it on? 

A. Springfield avenue. 

Q. Just point the Crawford property out on the map. 

A. I think there is one lot in a triangle and I think the other 
was a clear lot. 

Q. Who sold that property ? 

A. Dr. Smith. 

Q. Is he one of the commissioners of the Essex Public Road 
Board now ? 
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A. I really don’t know; I believe he is, though. 

Q. He is the freeholder from the township of Clinton? 

A. Yes, sir. : 
Q. Do you remember what the property brought at the sale—a 
ot? 

A. I think it was $78; I think it was. Frank Allen bought 
them, I think, for $78. 

Q. $78 for the two lots? 

A. For each lot. 
. Q. How many lots were there? 

A. Two. I have got a memorandum of it home, but I have not 
here, how many there were and what they brought. 

Q. Are you sure as to the amount you stated—$78 ? 

A. Yes, sir—that is, subject to the assessment. 

Q. I understand you, but are you sure of that? 

A. I think I am. 

Q. Wasn’t it $7 to $9 or $10 a lot? 


Mr. Taytor: I object to your leading your own witness. 


A. I don’t remember. 


Recross-examination : 


Q. $79 a lot. How many lots were there? 

A. There were two. | 

Q. Did they bring as much as you assessed them at—did the 
property bring as much as you assessed it at? 

A. I couldn’t tell; I forget; I didn’t pay any attention. 
25 Q. How do you know how much it brought? 
A. Well, because I think I have got the figures for it home. 

I am not positive about it. 
Who gave you the figures ? 
I took them when they were struck off. 
You were present at the bids ? 
. I was. 
Was Dr. Smith a member of the road board at that time ? 
I don’t know anything about it. I don’t know. 
You don’t know him, do you? 
. 1 think Ido. I don’t know his business at all. 
You don’t know that he is a doctor, then? 
. Yes, sir; I do; but I don’t know what he does out every day. 
I don’t pay any attention to it. He might have been commissioner 
six years ago, for aught I know. 

Q. You confine yourself to the valuation of property in Clinton 
township, do you not? 

A. What is that? 

Q. You confine your services of valuation of property in Clinton 
township? 

A. I don’t confine it to that principally. I have other business to 
attend to besides that. 


- Counset: That is all. 


POPOPOPOPO 
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Eras K. Wiiitams, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith : 


Direct examination by Judge Poss: 


Q. What is your business ? 
A. Flour and feed business—feed store in Irvington. 
Q. How near this Headley property ? 
A. Right across the street. 
Q. How long have you been there? 
A. A little over five years. 
26 Q. How long have you lived in the township of Clinton ? 
A. About 48 years. 
Q. Been familiar or not with the sales of property in that neigh- 
borhood ? 
A. Well, I know about all the property that has been sold around 
there. I haven’t paid much attention to it. I[ain’t in that business. 
Q. But you know when property is sold ? 
A. Generally hear of it. 
Q. Can you form any idea as to the value, in your judgment, rea- 
sonable and certain, of the property in question here on the corner, 
at the point of Springfield and Clinton avenues? 


Mr. Taytor: I object to the value unless he shows some acquaint- 


, ance as an expert. 


A. Property is held very low in Irvington at present. There ap- 
pears to be no sale for property. An objection made to the sales of 
property is that there is no way of getting back and forth. You 
can’t sell property in Irvington at hardly any price. 

Q. Does the assessments of the road board have anything to do 
with your not being able to sell your property ? 

A. Not that I know of. 

Q. Now, you go on with the valuation. 


Objected to. 
By Mr. TayLor: 


). You don’t claim to be an expert? 
A. No, sir. I do not. 


Objected to. 


Witness: If I was in the business, dealing, I wouldn’t want to 
give $1,500 for it, judging by other property in Irvington. 


Cross-examination by Mr. ‘TAayLor: 


Q. Do you know of any property you would want to give $1,500 
for? 
A. I would give $1,500 for Sheriff Peckwell’s property. 
27 Q. Do you think his worth that? 
A. I would take the chances there. 
Q. Do you own real estate in Irvington ? 
A. Yes, sir. 
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Q. How long have you owned it?» 
A. Well, I have owned real estate in Irvington, I guess, in the 
neighborhood of twenty years. 
. Right opposite this? 
No, sir. 
You don’t own the property where you do business ? 
No, sir. 
Who does? 
The Clinton Lodge, Odd Fellows, No. 18. 
Where is your property ? 
On Union avenue, about 400 yards from this. 
. What is it worth? 
Well, it is not worth a great deal to-day; perhaps it might 
bring $2, 000. 
Q. Would you sell it for that? 
A. I don’t want to sell it. 
Q. That is the usual answer. How much was it assessed at this 
ear? 
4 A. Idon’t recollect; Mr. Voorhees is here ; $1,200, I think ; I think 
it was assessed for $1,200. 
You have never been in the real-estate business ? 
No, sir. 
. Never sold any property ? 
. Yes, sir; sold one house in Irvington. 
How long ago? 
. I think it was in 1863. 
. What is the trouble in Irvington that causes property to de- 
preciate so ? 
A. They generally call it a one-horse town; no way to get back 
and forth. 
Q. Horse cars there ? 
A. The great difficulty, I believe, is in getting back and forth ; it 
takes too long. 
Q. The difficulty is its being two or three miles from New- 


POPOPOPOPES 


BS OPOPOPO 


ark. 
28 A. It takes too long to get there. 
Q. Horse cars run right by these premises, do they not ? 

A. Yes, sir. 

Q. Pretty good line? 

A. Yes, sir. 

Q. How frequent communication ? 

A. I think the cars run about every fourteen minutes. 

Q. Well, property has been higher there, hasn’t it ? 

A. Yes, sir. 

Q. What percentage, on the whole, take the village of Irving- 
on ? 


. Well, I don’t know as I can tell you, Mr. Taylor. I know 
sey has been higher than it is now. | 


CounsEL: That is all. 
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JoserH C. WHITAKER, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith: 


Direct examination by Judge Forr: 


Q. What is your business ? 

A. Real estate, insurance, and so on—general agent. 

@ How long have you been in Irvington ? 

\. Twenty-five years. 

Q. Carried on that business during that time? 

A. No, sir. 

(). Part of the time? 

A. Part of the time. 

©. How much of the time? 

A. Five years. 

Q. Last past * ? 

A. Yes, sir. 

Q. Do you own any real estate in the neighborhood ? 

A. Yes, sir. 

Q. Are you acquainted with this property of Mr. Skinkle’s, for- 

merly Mr. Headley’s? 
29 A. Yes, sir. 

Q. From your knowledge of real estate, as well as of the 
valuations in that neighborhood, what valuation would you put on 
this property ? 

A. Fifteen hundred dollars is the valuation [ put on it at the 
present time; not the valuation I put on it, but what I would be 
willing to give for it. 

Q. Do you know of sales of property in the immediate neighbor- 
hood ? 

A. No, sir; there has not been any sales in the immediate neigh- 
borhood that would have any bearing on that at all; there was some 
outside. 

Q. How far outside? 

A. I sold some on Linden avenue, a quarter of a mile from there— 
less than that; sold some on Union avenue. 

Q. Dimensions anywhere near the size of this property —as much 
of it as of this property ? 

A. More, some places. 

Q. As to the proportionate value, can you estimate on those prop- 
erties and this, considering locations? 

A. It wouldn’t have any bearing in the case, sir; it is outside 
property; it is very differently situated ; it doesn’t have anything 
to do with this case at all. 

Cross-examination by Mr. Taytor: 

Q. Would you be willing to pay $1,500 for this property ? 

A. Yes, sir. 

Q. Willing to pay more if it wasn’t for the assessments on it, 
wouldn’t you? 

A. No, sir; I wouldn’t do that. 
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Q. You say $1,500 is not your valuation, but what you would 
give for it? . 

A. Yes, sir. 

Q. It is worth more, isn’t it? 

A. I don’t know that it is worth any more. If I didn’t think it 

was worth that I wouldn’t be willing to give that for it. 
30 Q. You wouldn’t care about buying it if that was all it was 
worth ? 

A. You had better put that the other way. If I owned it what 
would I sell it for; would I sell it for $1,500. 

Q. Well, vou said that was not your valuation. Now, I want your 
valuation; not what you would be willing to pay for it. 

A. That is my valuation. 

Q. You would be willing to pay $500 for it? 

A. I would be willing to give $1,500 for it. 

Q. Now, as a real-estate agent, you are not willing to give any 
more than that property is worth ? 

A. No, sir. 

Q. When you say you will give $1,500 you say that is not your 
valuation. I ask you to say what is your valuation, as near as you 
can: fix it. 

. That is my valuation to-day. 
. What will it be to-morrow? 
. I couldn’t tell. 
What was it yesterday ? 
The same as it has been for the last six months. 
Hasn’t it, during the five years last past, been worth more? 
There was a time, I suppose, when it was worth a little more— 
n the other building was on the premises. 
What building? 
. The one that Mr. Skinkle moved from there. 
What was it, frame? 
Frame building. 
What kind of a building ? 
Story and a half. 
Did he move it off? 
Yes, sir. 
. Where did he put it? 
. Quarter of a mile nearer Newark, on Springfield avenue; a 
building probably worth $200. 
Q. Worth $200 on or off the place? 
31 A. Worth $200 anywhere; worth $200 on the street, | 
think. 

Q. Worth more when it is in its place? 

A. It cost something to get it in its place. 

Q. Now, you are a real-estate agent, and you say you are familiar 
with tne value around there. I am not quite satisfied that you have 
told me what your valuation of this property is. You said $1,500 
was not. your valuation—whiat you valued it at. Now, I want to 
know what you do value it at if you don’t value it at that sum. 
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A. | am not understood. $1,500 is what I would give for the 
property. 

Q. I understand that thoroughly. 

A. I can’t go any further than that. 

Q. You said that was not your valuation. You said this when 
you were asked the value. You said $1,500 was not the valuation 
you put on it, but it was what you would be willing to give. 

A. Yes, sir. 

Q. You said what your valuation was not. 

A. That is my valuation. 

Q. You said it was not. Now, if that is not the valuation you put 
on it, what is the valuation you put on it? 

A. I couldn’t change my opinion a dollar. I couldn’t say any- 
thing else. 

Q. You said that was not the valuation. 

A. If I said that (interrupted) 

Q. Now, we expect real-estate agents to give valuations. 

A. A slip of the tongue is no fault of mine. 

@. You mean to say, after all, it is your valuation ? 

A. Yes, sir. 

Q. You would be willing to pay $1,500? 

A. Yes, sir; that is all I can say on that point. 

Q. Are you willing to pay in Irvington for any property all it is 
worth ? 

A. Well, as a general thing, we don’t propose to do that. 

Q. So I thought. Then when you say you would pay 
o2 $1,500 your idea is that you would make something by buy- 
ing it? 

A. Yes, sir; I do. 

@. Then it is worth a little more, isn’t it? 

A. There would be an equity there of $100 yet. 

Q. Then you think it would be worth $1,500? 

A. Perhaps so, if you could catch a man that wanted it real bad. 

Q. You wouldn’t want to hold property of that kind very long to 
make $100? 

A. One hundred dollars is a good deal nowadays, Judge. 

Q. Oh, yes. So is $500. Any assessments against your property 
in favor of the road board ? 

A. My own personal property ? 

Q. Yes. 

A. No, sir. 


Redirect examination: 


Q. In your estimate of what you would be willing to give for it 
you mean free and clear of all incumbrances or subject to the road 
board ? 

A. No, sir; want everything cleaned up. 

Q. If the road-board assessments of various kinds and taxes 
against the property amounted to $3,500, how much would you be 
willing to give for it, subject to those assessments ? 
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A. $3,500? 

Q. Yes. 

A. It was simply a mistake of the commission when they made 
the award to Mr. Headley for damages that the property received 
from the widening of Springfield avenue. It was not worth—it 
never was worth—what the commissioners put on it in the first place. 
Previous to the opening of Springfield avenue I could have went to 
Mr. Headley and bought the property for $5,000. They came on 
and awarded Mr. Headley $6,500 for damages the property sus- 
tained, leaving a balance of it, and then turned around and assessed 
the piece (interrupted) 


33 Mr. Taytor: Counsel for the road board objects to the 
voluntary statement of the witness of what to him is simply 
hearsay, and which can be properly provable by public documents. 


Q. After the buildings that were on the property prior to the 
condemnation for widening were taken off and sold by the road 
board what was the value of the land left there without any build- 
ings on it at the time the assessment -for benefits in 1873 was laid 
on this property—the value of that land without any buildings on 
it? 

Mr. Taytor: He says he knew nothing about it. 

Mr. Fort: He has lived there for thirty-odd years. 


A. As you are aware, everybody was crazy at the time. 

Q. Even at that inflated valuation at the time, I want to know 
just the amount it is worth without any buildings. 

A. They had people worked up to that pitch, I suppose, they 
would have bought at almost anything. I suppose he could have 
got as much again as he received from the road board for the bal- 
ance of it at that time. 

Q. How much was that? 

A. $6,500. . 

Q. For the piece of land ? 

A. I think likely they could have got it at that time. 

Q. Iam only asking you as to what the property was worth at 
that time in the light of events. I ask you now what that property 
was worth at that time in the light of subsequent events. 


Objected to as being an unfair test and somewhat incongruous. 


A. The commission that was appointed to the business were gov- 
erned (interrupted )}—— 


Objected to. 


Q. Were you one of the commissioners ? 
A. No, sir; the commissions were done at my house and I knew 
a good deal of it. They stayed with me. 
34 Q. The commissioners did ? 
A. Yes,.sir; the business was done right in my room. 
Q. This particular assessment ? ; 
A. Yes, sir; the whole of it from the commencement to the end 
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was done at my house, and I do know that they were governed (in- 
terrupted) 

Mr. Taytor: I object to the witness volunteering evidence that 
is utterly irrelevant and, besides, incompetent, because what the com- 
missioners did is no evidence here. 


Isaac O. WADE, a witness produced on the part of the aforesaid 
petitioner, having been duly sworn on his oath according to law, 
deposeth and saith: 


Direct examination by Judge Fort: 


Q. Where do you live;Mr. Wade? 

A. Irvington. 

Q. How long have you resided there ? 

A. Well, it is within a few days of 40 years—all my lifetime. 

Q. What is your business? 

A. Iam a carpenter and builder. 

Q. Acquainted with the valuation, of course, of buildings and 
real estate, are you, in that town? 

A. Well, yes, I suppose, to some extent. 

Q. Do you know this property that is known as the Headley 
property, now Mr. Skinkle’s property ? 

A. I do. 

Q. From your knowledge of real estate conld you give any val- 
uation on that property ? 

A. Well, only by comparing it with sales that have taken place 
recently. | 

Q. That you have known of personally ? 

A. That I have known of personally. 

Q. Have you been present at any sales that have taken place re- 

cently ? 
30 A. Party has told me that they had bought property right 
opposite. 

Q. There have been sales which have come to your knowledge in 
the neighborhood recently ? 

A. Yes, sir. 

Q. What is your judgment as to the value of this property ? 

A. I should value the property in the neighborhood of $1,500. 

Q. What do you mean by in the neighborhood ? 

A. I mean $1,500; some man might be willing to give $1,600; 
some man not over $1,400. I don’t think it would be worth over 
$1,500. 


Cross-examination by Mr. TayLor: 


Q. What is the condition of the property as compared to the 
property in 1876? 

A. In 1876 there was a little building about 18 by 24 or 26 on it; 
that is not there now. 

Q. What was that worth ? 

A. Drake had a lease on the property; I built it. I should sup- 
pose that building at the time Drake put it there—he had a lease 
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on‘ it—I should think it was worth, perhaps—well, I should say $400 
to put it there when it was built. 

Q. Did it belong to the owner? 

A. No; it didn’t belong to the property. 

Q. Then it was not assessed with the property ? 

A. Iam unable to say that. 

Q. You have been assessor, have you not? 

A. Yes, sir. 

Q. You were assessor in 1876? 

A. Yes, sir. 

Q. Did you assess this building on it as a part of the property ? 

A. I suppose I did; I am unable to determine. 

Q. When you were acting as assessor you endeavored to assess the 
property to the owner? 

A. Yes, sir; I don’t suppose that I assessed the building 
36 to Mr. Drake; I don’t suppose that I did; I didn’t know at 
the time he owned it. 

Q Did you take the building into account? 

A. I did—the property just as I saw it. | 

Q. Otherwise, how is the condition of the property as compared 
with the property in 1876? 3 Aa 

A. You mean in regard to value? 

Q. No; the condition of it. 

A. The condition of it is—the condition of the property ? 

Q. There has been no change? 

A. There hasbeen nochange. It is in as good condition in regard 
to wear and tear as it was in 1876, I should suppose. 

Q. Is the property worth as much now as it was in 1876? 

A. I don’t taink it is. 

Q. Why not? 

A. Do you want my reason for it? 

Q. That is what I asked you. 

A. My reason is that property is tied up so excessively with an 
Essex Public Road Board that there is no sale for it. 

Q. Well, now, if the property wasn’t tied up by the Essex Public 
Road Board what would you think it would be worth, honestly ? 

A. If there were no assessments against it I think it would be 
worth about $1,500. 

Q. Isn’t it worth just as much with the assessments against it ? 

A. Not if the purchaser has got to pay the assessment and $1,500. 

Q. If he buys it subject to the assessments, then you think you 
would hardly be willing to pay $1,500? 

A. I wouldn’t give a ieller for it—I mean, understand me, if I 
had to pay the assessments. 

Q. Can you please tell me how the fact that the property is in-— 
cum bered py the assessment affects the real value of the property 

itself % 
37 4. From the fact that it could not be utilized and improved. 
Q. How does the assessment prevent it? 
A. Certainly noone will buy it. No one will buy it with an ex- 
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cessive assessment on it or an assessment against property for more 
than it is worth. 

Q. If you get aclear title to property, whether it is assessed or 
not, it doesn’t make any difference if there has been assessments 
on it? 

A. It leaves a cloud upon the title. 

Q. After the assessment is paid ? 

A. Not after the assessment is paid. 

Q. But suppose there is an assessment of $1,200 on a property 
worth that. Now, in giving a valuation you wouldn’t be embar- 
rassed at all, would you, in coming to a conclusion because there 
was an assessment on it? 

A. I don’t know that I understand your question. 

Q. In giving the valuation of this property at $1,500 you have 
taken into account the assessment, haven’t you, which ties it up, to 
use your words? 

A. No,sir; Ihave not. I mean fifteen hundred dollars if it was 
free from assessment. 

Q. Now, explain how it is that the fact that there are assessments 
on other property there in favor of the Essex Public Road Board in- 
terferes with the valuation of it more than it does with this. 

A. That I certainly can’t explain any more than it is a positive 


Q. Have you got any property tied up by an assessment? 
A. I have, unfortunately, sir. 
@. And that’worth how much ? 
A. Well, I will tell you how much. Two lots 
. Elsewhere—where are they situated? 
A. On Springfield avenue, adjoining the property of Crawford. 
Q. Right near by Crawford’s? 
A. Yes, sir. 
Q. How much are the assessments against your property, with the 
interest and expenses ? 
38 A. I declare I don’t know, Mr. Taylor. I can’t tell ex- 
actly, but two years ago last October it was four hundred and 
forty-five dollars; and if the road board would throw off the assess- 
ment and give me a receipt for it I would take four hundred dol- 
lars for the two lots. 
Q. Maybe you would. 
A. I would, positively—that is, the assessments are more than the 
property is worth. 
Q. Is this improved property that you speak of ? 
A. No, sir. : 
Q. Vacant lots? 
A. Two vacant lots, fifty feet by seventy-nine feet deep. 
Q. People generally got disgusted with real estate in Irvington. 
A. Iam aware of it. 
@. Is that a fact? 
A. That is where the road board is safe. 
Q. You expect to come in and get your assessment arbitrated if 
this is successful ? 
4—262 
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A. I am undetermined with regard to that. I think of leaving 
those two lois. The Essex Public Road Board bought it. It bas 
got to come back in fifty years, and I had thought of leaving it for 
my heirs to keep my cemetery lot in condition. “eos 

Q. You thought of leaving it and.coming back again in fifty 
years and resuming it? 

A. This is the way I expected to do: It will-be worth something 
some day, no doubt. It will keep my burying ground in condition, 
but certainly I shall never pay it. 

Q. Was this property you speak of a burying ground—devoted 
to it? : 

A. That I am assessed for? 

Q. That you are complaining of. 

A. Qh, no. 

Q. I thought you spoke of (interrupted) 

A. I say that I expect that lot to come back in fifty years, and at 
that time | expect that the proceeds will keep my burying ground 

in condition. 
oe . Your burying ground is another piece of property ? 
A. Yes, sir. 

Q. The road board hasn’t,got any assessment on that? 

A. No, sir. That was bought a good many years ago. 

Q. You assessed this property in 1876, didn’t you ? 

A. I did; yes, sir. 

Q. You remember the valuation you put on it then? 

A. I am not positive, Mr. Taylor, but [ think I valued it at $2,000. 

Q. You assessed it for several years previous? 

A. Yes, sir. 

Q. What did you value it at in 1873? 

A. I am not able to say positively. 

Q. Try and recollect. 
A. I should think about $2,000. 

Q. Not more? 

A. 1873, that was after the property was cut through ; the highest, 
I think, that I ever valued the property was $3,000. 

Q. When was that? 

A. That was from 1862 until 1876, which is about fifteen years. I 
assessed the property for twelve years, and the highest that I ever 
valued the property was $3,000. 

Q. Do you remember what year that was? 

A. I assessed the property for $3,000, I think—I possibly may be 
mistaken—from 1869 until the road board cut through. | 

Q. What was your rule in assessing property—assess it clear up 
to its full value? 

A. My rule was—I never thought property was worth as much 
(interrupted )—— 

Q. I didn’t ask you that, I asked you what your rule was in assess- 
ing Poe ne you assessed it up to its full value. 

A. What I considered it would bring, that was my rule; not 
em a man asked for his property, what I thought it would 

ring. 
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40 Q. Ata fair sale? 
A. Yes, sir. 

Q. Where a party wanted to sell and another wanted to buy ? 

A. Yes, sir. 

©. Then you mean to say you assessed it at its full value? 

A. That was my idea. 

Q. That was the case with your own, too? 

A. Of course. 

Q. Is your property situated near this ? 

A. Well, it is within a few hundred feet; it is on Union avenue, 
my property is. 

Q. What did you assess these lots for in 1876 that you speak of 
belonging to you—tied up by the road-board assessment? 
A. I think I assessed the two lots at $100. I think I did. 
Q. They were worth more? 
A. No, sir; not with the road board 
Q. Then they have increased in value, haven’t they ? 
\ 


» 


A. Oh, no. 

Q. Have you ever put up those lots for sale? 
A. No, sIr. 

(). Advertised them ? 

4. No, sir. 


} 


Q. What will you sell those lots for now ‘ 
A. And give a clean title for them independent of the road board? 
Q. No; subject to the road-board assessment. What would you 
give a quitelaim deed for? 
A. I don’t know. 
Q. No. What would you give a quitclaim deed for? Maybe we 
will make a market. 
A. Well, I want money pretty bad; if [ thought you were a buyer 
I would soon talk to you. They cost me $360. 
(). You assessed them at $100? 
A. Hold on—they cost me $560; the road board paid me 
1] $125—I think that was it. I wouldn’t be positive whether it 
was $125 or $150. They took off 21 feet off the rear; they 
were 100 feet deep, that left them 79 feet; and then for benefits, to- 
gether with accumulated interest, amounted to $450. | 
Q. What did they award you for damages ? 
A. $125 or $150. 
(). How much did they take? 
A. They took 21 feet off the front of the lot, making it 79 feet 
deep. 
(. They were about 100 before? 
A. They were 100. 
Q. And they awarded you how much, did you say ? 
A. $150. I asked $500 for them before the road board came 
through. 
Q. When was that—1873 ? 
A. I am not positive. 
Q. You mean $500 apiece ? 
A. No; $500 for the two. 
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Q. They were assessed for $100 apiece ? 
A. No; I never assessed them at $100. 
Q. Didn't you say you assessed them at $100? 
A. I assessed them at $160 in 1876. That was after they had — 
been sold. They were sold in 1874. 
Q. The values of those lots at the time you were assessor? That 
is what I am after. 
A. Before or after ? 
Q. Well, about the time the road board began to come through 
there? 
A. After the assessment—well, a vacant lot there 25 by 
Q. These same lots. I ask you what you assessed these lots at 
when you were assessor. 
A. About $150. 
Q. Apiece? 
A. $150 apiece. 
Q. And you asked how much for them? 
A. I asked $500. I would have taken 
Q. I don’t ask you that now. 
A. I never asked anything then. 
42 Q. You didn’t? 
A. No. 
Q. You valued them at $500 ? 
A. I would take $500. 
Q. You value them at $500. Let’s know what you mean. 
A. Certainly, I would have sold them. 

I am not asking about that. I ask you simply, in the phrase- 
ology } you employ as assessor, what you assessed them at in 1876, for 
instance. 

. I would answer that question 
. You can answer that easily. 
. I say $100. 
Apiece or both of them ? 
$100 apiece. 
You valued them at about $500 ? 
No; I didn’t. You don’t understand me. 
I hope to understand you. 
. I assessed my interest in that lot—what I considered my in- 
st—at the very highest point, $100. 
Q. What do you mean by interest ? 
A. Over and above the road board, sir. 
@. Over and above the claim of the road board ? 
A. Yes, sir; I have got to recognize that. 
Q. Now, what did you assess them at in 1872? 
A. About. $300. 
Q. Sure? 
A. [am notsure. It isa matter that I have not thought over. 
The record will show that, I suppose. 
Q. Don’t you remember that as well as what took place in 1876 ? 
A. No; from this fact, Mr. Taylor 
Q. I don’t careabout the reason. I am contentif you don’t know. 
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A. I wish to give a correct answer. In 1874 they were sold. 
Q. By the road board? 
A. By the road board. I think it was 1874. Of course, 
43 they were not worth as much to me then as they were when 
there was no road-board assessment on them. I hadn’t that 
equity in them. 
. Why not? 
A. If you don’t know I can’t inform you. 
Q. Did you assess other people on that basis that had assessments 
on their property ? 
A. I did. 
Q. What did you assess Skinkle’s property in that same year at? 
A. I am unable to say. 
Q. Tell as near as you can. 
A. I can’t tell. 
Q. Did you assess it for anything? 
A. Yes, sir; assessed every piece of property. 
Q. You assessed it for two thousand dollars in 1876, [ believe ? 
A. Mr. Skinkle’s? 
Q. Yes. 
A. I assessed that at two thousand dollars. 
Q. Why did you assess that on a different principle from what 
you did yours? 
A. Because [ was acquainted with the facets in my case. 
Q. You didn’t suppose the property right along the line of the 
avenue was assessed at all? 
A. I didn’t suppose anything about it. I wasn’t acquainted with 
the facts. 
Q. Didn’t you know that there had been assessments all along 
the line of the property ? 
A. I didn’t know but what they had been paid. 
Q. Suppose you had paid your assessments ? 
A. Why, then, my equity would be in the lots their full value. 
Q. Now, I suppose you knew there were other assessments made 
beside your own in 1876? 
A. Certainly; I suppose I did. Yes, sir; of course, by common 
rumor. 
Q. And I suppose you were conscious to your duty as assessor 
not to assess a man too much? 
A. Yes, sir; I wouldn’t like 
44 Q. When you took into account, in 1876, the assessment 
on.your property and assessed it at $150 a lot 
A. No; I didn’t assess i 90 1 $100. 
Q. When you assessed it at only $190, why didn’t you take into 
account Skinkle’s property and the other property on the line of the 
avenue by making an allowance for assessments on their property ? 
A. I couldn’t give any excuse for any delinquency that I was 
guilty of as assessor at this late day. 
Q. Didn’t you know that it was vour duty to assess property—to 
value it for assessment purposes—independent of any assessment? 


A. I thought I understood my duty. 


Rpg 
3 


30 THE ESSEX PUBLIC ROAD BOARD VS. JACOB SKINKLE. 


Q. Well, you know it was not your duty to make any deduction 
in valuation on account of assessment, didn’t you ? 

A. No, I didn’t. I assessed it for what the property was worth— 
the man’s right and title in it. 

Q. Then you considered it worth $100 over and above the assess- 
ment, then ? 

A. I can’t say that I did. 

Q. Please explain why. 

A. I have explained. I have told you why. 

Q. I don’t want anything but fact. 


Redirect examination: 


Q. You have known that property for quite some time? 

A. Yes, sir. 

Q. Now, with reference to the buildings that were on that prop- 
erty when the road board went through, how many buildings were 
removed from it by the road board ? 

A. There was part of a stone building. 

@. Here isa map. Just look at this map. At the time the road 
board widened Springfield avenue were there any buildings on the 
Headley property except those fronting on the then turnpike? 

I don’t think there were. 
45 Q. On Springfield avenue ? 
A. I see. 
Q. Fronting in on Springfield avenue? 
A. No, sir. 


JAMES M. 'TICHENOR, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith: , 


Direct examination by Mr. Fort: 


Q. Are you acquainted with this Headiey property ? 

A. Yes, sir; Il am. 

Q. How long have you known it? 

. Most all my lifetime—60 years. 

Q Do you know of any sale, transfer of property, in the neighbor- 
hood ? 

A. I know of what has been sold. 

Q. Do you own property in this immediate neighborhood ? 

A. I own property within 600 or 700 feet of it. 

Q. What is your judgment of the value of this piece of property, 
Mr. Tichenor ’” 

A. My valuation is not exceeding $1,500. 

Q. You mean with the building as now on it? 

A. Just as it is now, at present. 


Cross-examination by Mr. Tay tor : 


Q. Why do ‘beg put it at only $1,500, Mr. Tichenor? 
A. That is the value that I have heard other property held at 
around it. 
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. Other property just like it? 
. Similar; not just like it. 
Q. What other property is valued at that? 
A. Property across the street has been held some time for sale. 
Q. Are you in the real-estate business ? 
A. No, sir. 
Q. You haven’t bought or sold ? 
46 A. I haven’t bought anything, only what I have. 
Q. Your knowledge of the value of property across the 
street is derived 
A. From what I have heard said they held the property at. 
Q. The talk? 
A. Yes, sir; I have understood ; it is only talk. 
Q. They hold the property down in Irvington, don’t they ? 
A. Property is a great deal lower than it was when we were all 
wild. 


Redirect examination: 


Q. Do you remember the buildings that were on that property at 
the time the road board came through ? 

A. Yes, sir. 

Q. Which were the more valuable—the buildings then or the 
buildings now ? 

A. They were a great deal more valuable then than they are now, 
because there was a large double- story house. 

Q. There has been a building referred to as having been taken off 
for Mr. Drake. Even when that building was on the property 
were the buildings on the property then as valuable as they were 
previous ? 

A. No, sir. 


CounsEL: That is all. 


Exras W. DuRAND, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith: 


Direct examination by Judge Forr: 


Q. You live in Clinton township, Mr. Durand ? 
A. Yes, sir. 
Q. Irvington village? 
A. Yes, sir. 
47 Q. Own property there? 
A. Yes, sir. 
Q. How long have you been resident there? 
A. Nearly all my lifetime—since I was eleven years old. 
Q. About how many years? 
A. About forty-odd years. 
Q. Have you known of the sales or transfers of property in the 
neighborhood of this property ? 
A. Yes, sir. 


se LOS ae Meindl, Waele alt ahi NS I eg A ent 


i 
= 
s 
A 


32 THE ESSEX PUBLIC ROAD BOARD V8. JACOB SKINKLE. 


Q. About what, in your judgment, is the value of the property in 
question ? 

A. As it is at present ? 

Q. Yes. 

A. It might be five cents. 

Q. The value of that property—the actual value and not subject 
to the assessments, but the actual value of the property ? 

A. I place it at $1,200. 

Q. Did you know this property before the road board went 
through ? 

A. Yes, sir. 

Q. Widening Springfield avenue? 

A. Yes, sir. 

Q. Do you remember the buildings that were on the property ? 

A. Yes, sir. 

Q. And condemned by the road board ? 

A. I do. 

Q. The difference in the value of the buildings that they sold and 
the buildings now on the property—which was worth the most ? 

A. The buildings, decidedly. 

Q. The buildings that were sold ? 

A. Yes, sir. 

Q. Do you know whether that which is now on the property is 
one of the buildings that was formerly upon the property moved 
back ? 

A. That I can’t tell. 


48 Cross-examination by Mr. TAyLor: 


Q. What sales have you personal knowledge of, Mr. Durand, in 
Irvington recently ? 

A. The Cooper estate, more particularly. 

Q. When? 

A. I don’t remember the exact date. It was within two or three 
years, I believe. 

Q. What sort of a tract of land was it? 

A. I don’t exactly understand your question. 

Q. You say the Cooper estate. I can’t understand from that what 
the nature of the property is that you refer to. 

A. The homestead—farming lands fronting on two streets. 

Q. How far from this property of Mr. Skinkle’s? 

A. About a quarter of a mile. 

Q. On what street does it front? 

A. Fronting on Stuyvesant avenue, as it is called, on one side and 
the old road—I can’t remember the name of it. 

Q. What other property ? 

A. None that I have tended the sales. 

Q. Did you suy when this Cooper-estate sale was made? 

A. I can’t remember the dates. It was within a few years. 

Q. Well, three or four or five? 

A. Well, three or four or five vears—within that time. 
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Q. You have been assessed, too, haven’t you, by this road board ? 

A. Yes, sir. 

Q. You have paid the assessment ? 

A. No, sir. 

Q. How much is yours? 

A. I can’t tell what it amounts to. 

Q. About how much ? 

A. In the neighborhood of $2,000. 

Q. I suppose you will avail yourself of the law if this is successful 

and endeavor to get your assessment ? 
49 A, I have not determined the thing yet. 
Q. You are waiting? 

A. Yes, sir; I am waiting. 

Q. You haven’t sold or bought property recently ? 

A. I have not. 

(. Why did you put the valuation down as low as $1,200 when 
this real-estate agent is willing to pay $1,500? 

A. He is the only man that I have ever heard say that; I should 
judge that it is really worth—I would give $1,200 for it. 

Q. What do you mean by “ really worth ?” 

A. What atiybody would be willing to pay for it. 

(). There is a man willing to pay $1,500—a real-estate agent, too; 
I should think if he would give $1,500 for it, it would be worth 
that ? : 

A. I don’t think any one would give $1,500 for it. 


FREDERICK Heppen, a witness produeed on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith : 


Direct examination by Judge Forr: 


Q. You reside in Irvington ? 

A. Yes, sir. 

Q. How long have you.lived there ? 

A. Well, I was born in Irvington ; I have lived out of Irvington 
about five years in my lifetime. 

Q. Are you acquainted with this property ? 

A. Yes, sir. 

Q. Know where it lies? 

A. Yes, sir. 

Q. Do you remember when the road board went through there 
widening the avenue ? 

A. Yes, sir. 
50 Q. Do you know anything of the buildings that were upon 
the property prior to the opening of the road board, and 

widening ? 

A. Yes, sir. 

Q. ‘To which street were they adjacent ? 

A. Springfield avenue, I should say. 

Q. Do you know what the buildings are on the property now; 
what have been on since that time? 
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A. Yes, sir. 

Q. Do you remember the little building that was on the property 
when Mr. Drake was there tenant ? 

A. Yes, sir. 

Q. Which buildings were of the most value—at the time the road 
board went through or those since ? 

A. Most when the road board went through. 

Q. The value of that property, Mr. Hedden, what is it now? 

A. About $1,200 or $1,300, I should say. 

Q. Now? 

A. Yes, sir. 


Cross-examination by Mr. TAyLor: 


Q. Why do you say $1,200 or $1,300 when there is a real-estate 
agent here that is ready to give $1,500? 

A. The reason I say it was because I bought a place myself; | 
didn’t give that. 

Q. When did you buy it? 

A. Two years ago; I didn’t give that much, and I would rather 
have my place, or as soon have it, than that. 

Q. I suppose you have reason to believe yours is better. Are you 
acquainted with the value of the property from having made sales 
yourself? 

A. No, sir. 

Q. Or dealt in real estate ? 

A. No, sir. 

Q. What is your business ? 

A. I am in the butcher business. 

Q. You haven't, in following that line of business, become ac- 
quainted with the value of real estate? 

A. No, sir. 
51 Q. You would defer, then, to the judgment of a real-estate 
agent who has been in the business these five or six years, 
wouldn’t you? : 

A. I should say so only on the ground that I bought property 
there, and I consider it worth fully as much and I didn’t give that 
for it. 

Q. Have you been assessed ? 

A. I have bought the property since—I have got title. 

Q. Have you been assessed, I say? 

A. Yes, sir. 

Q. Where is your property ? 

A. It is only a little way from Mr. Skinkle’s, on Union avenue. 

Q. What is your property assessed at? 

A. Well, I don’t know as I can say; I think nine or ten hundred 
dollars. 

Q. How distant is your property from this of Mr. Skinkle’s ? 

A. Three hundred or four hundred feet. 

Q. Is it on Springfield avenue? | 

A. No, sir; it ison Union avenue; right off of Springfield avenue. 

Q. Is it a dwelling-house or is it a place of business ? | 
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A. Dwelling-house. 

Q. You would prefer to have a dwelling-house a little off from 
Springfield avenue, wouldn’t you? — 

A. Well, I bought it because the house—the house is quite deep— 
the house stands in back. I thought, maybe, some time I could put 
a market place in front of it. 

: Q. That is one of the grounds of preference of your property over 
this, isn’t it? 

A. Yes, sir. 

Q. You would prefer this for purely business purposes, wouldn’t 
you—butcher’s business, for instance ? 

A. It would be according to what it could be bought for. 


(). It is well located ? 
A. Yes, sir; to cateh the dust off of the Telford. 


©. You don’t mind that? 
A. I do; I don’t like to clean’ up so often. Iam on the avenue 


now and I don’t like it much. 


Adjourned to Thursday, December 21st, 


52 Tuurspay, Dee. 21, 1882. 


Timotuy W. Lorp, a witness produced on the part of the 
aforesaid petitioner, having been duly sworn on his oath according 
to law, deposeth and saith : 


Direct examination by Mr. Forr: 


Q. You were originally one of the commissioners of the Essex 
Public Road, Board ? 

A. I was not one of the original commissioners. 

Q. At what time were you commissioner ? 

A. I was commissioner in 1869. 

Q. Just look at this map, Exhibit “1,” for the petitioner, and tell 
me with reference to this signature—is that vour signature ? 

A. Yes, sir; I believe it is. 

Q. Have you seen the other commissioners write ? 

A. Yes, sir. | 

Q. Do you believe that to be their writing? 

A. Yes, sir. 

Mr. Taytor: We admit that to be the official map. 


. Q. Is this the original map filed in the register’s office ? 

A. Yes, sir. 

(. For the widening of Springfield avenue ? 

A. I presume so; the map so states. I don’t know of any other 
map having been filed but this; it was filed August 7, 1869. I 
presume it is the original. 

Q. Do you know who made this map? 

A. My impression is that Mr. Owens made it. 

Q. Surveyor? 

A. Surveyor for the road board at that time. I don’t know but 
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his name may be on it somewhere. I haven’t much doubt that he 
made it, as he was engineer. 

Q. Do you know whether the buildings were sold off of this 
Headley property or not by the road board at the time. of the 
widening ? 

A. That Iam not able to say. It is so long ago I have forgotten 
whether the road board sold them or whether they allowed Mr. 

Headley to take them or move them away, or what. 
53 Q. Do you know this, as to whether the widening destroyed 
all the buildings on the property ? - 

A. I don’t know any such thing. I don’t know that the widen- 
ing destroyed the buildings; the buildings had to be moved. 

Q. That is what I mean to say. 

A. My impression now is that one of the buildings was cut off 
and left standing—a portion of it; that is my impression now. As 
I said before, it has been some time ago; it has gone out of my 
mind. 

Q. Can you tell by that map anything with reference to which is 
the line that shows the widening and which line shows the old street ? 

A. I should think this line here. 

Q. That is the broad, brown line? 

A. Is the line of the old street. My impression is that this inner 
line here, between the outside line and the centre line, is the line of 
the old avenue, as we found it. | 

Q. And where is the line to which it was widened ? 

A. It was widened, I think, to the outside line there—that small, 
red line on this side—and went along and took these buildings here 
(indicating). 

Q. What did you say with reference to the buildings through 
which the red line runs? 

A. I said I eouldn’t tell what disposition was made of them, but 
my impression is that one or more of these buildings were cut off 
and the balance left standing. 

Q. Well, then, as a general thing, from this map, did the com- 
missioners either cut off or require to be moved (interrupted) 


Objected to. 
Q. What did the commissioners require with reference to all build- 


ings that were within the lines of the street, as widened, and what 
was done with them ? 


Question objected to as calling for what ought to be proved sim- 
ply by the records or minutes. 


A. That was a matter as regards the amount of damages, 
54 and all that sort of thing was left to the commissioners ap- 
pointed by the court, which we had nothing to do with. 
Q. Did the road board widen the avenue in accordance with the 
outside line on this map? 


Objected to. 
A. My impression is it did. 
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Q. With reference to buildings that were within the lines of the 
road as widened by the road board, were they allowed to remain 
within that line, or what was done with them ? 


Objected to as calling for official actions of the board, which would 
appear by the minutes. 

A. I have no doubt but all obstructions within the lines of the 
avenue, as we laid it, were removed in some way or other. Now, 


just exactly how that was done I don’t mean to say at this time. 


SamMueL Morrow, a witness produced on the part of the aforesaid 
petitioner, having been duly sworn on his oath according to law, 
deposeth and saith - 


Direct examination by Judge Fort: 


Q. You have resided in Irvington for a number of years? 

A. ¥es, sir; eleven years. 

Q. And were you there at the time the Essex Public Road Board 
widened in 1873? 

A. I think not. I think [ went there the same year, or 1872 I 
went there. ; 

Q. Do you.know the property that was owned by Caleb B. Head- 
ley ? 

A. Very well. 

Q. Where is that situated ? 

A. It is situated on the corner of Springfield avenue and what is 

known as Clinton avenue east—Clinton avenue. 
D0 (. At the junction or point of the two avenues? 
A. Yes, sir. 

Q. Do you know of the general value of property in that neigh- 
borhood ? 

A. ¥ es, sir. 

®. From sales? 

A. Yes, sir. 

Q. What is your business ” 

A. Lam a lawyer. 

Q. Have you ever drawn any sales or conveyances of property in 
that neighborhood lately or within the last two or three years 

A. Only one or two, and that in other parts of the town ; not imme- 
diately there. 

Question objected to as irrelevant. 


Q. From your knowledge and information, what, in your judg- 
ment, is the value of that piece of property ? 

Question objected to, as the witness has not shown himself an ex- 
pert. 

A. $1,000 or $1,200; I should think $1,200 was a good price for it. 

Q. How near this property have you resided for the past eleven 


years? 
A. Four hundred feet. 
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Q. Do you know where the school property, lately purchased by 
the town or township authorities, is situated there in Irvington ? 

A. The old brick academy property, do you mean ? 

Q. Lately purchased by Mr. Peckwell. 

A. Mr. Peckwell didn’t purchase it; you mean the brick school- 
house? 3 

Q. Next to it—the piece of property that has just been sold ? 

A. I don’t know anything about it. 

Q. You know where it is ? 

A. Yes, sir. 

Q. How near is that to this property ? 

A. It must be 600 or 700 feet, 1f not more. 


56 Cross-examination by Mr. Tayror: 


. You moved to Irvington in 1872, I think you said ? 
A. I think it was; yes, sir. 
Q. Had the improvement been begun when you moved to Irving- 


A. Yes, sir. 

Q. Property during the last ten years has depreciated somewhat 
in Irvington, has it not? 2 

A. Yes, sir; very much. 

Q. What. percentage, generaily ? 

A. Well, my estimation is that about one-third of what it was ten 
years ago. 

Q. What would you say was the value of this property at the 
time of the assessment, as it is situated now ? 

A. I don’t think that that property was ever worth over $1,800 ; 
I have never seen the day anyway I would have given over $1,800 
for it; I don’t think it has fallen in value as much as other property, 
because I don’t think it is a piece of property that attaches any very 
great value. : 

@. Can you, from your knowledge as an expert, account for the 
depreciation which you say has happened there to real estate and 
show why the depreciation would not affect this piece as much as 
any other ? 

A. Well, that can easily be reached ; a good part of the property 
in and about Irvington is adapted for building purposes, and, us 
such, had a market value; we had the town at one time—about ten 
years ago—cut up in building lots, had commissioners appointed, 
and the whole drift of real estate generally then was the disposition 
of those plots for building purposes; this plot in question stood on 
that angular corner, and there seeined to be so many business places 
in Irvington—stores, groceries, hotels, drinking places, and every 
other resort of that character—that the town was overstocked, and on 
that account this corner, to my mind, never shrunk in value in pro- 
portion to other property around there. 

Q. Well, then, the same happened to these other miscellaneous 

places you refer to? _ 3 
57 a Good many of them; yes, sir; to some more than 
others. 
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Q. There was an excess of these places ? 

A. Yes, sir. Some places, though, had been standard places ; 
they had become settled, as any business place will, from long 
usage ; those places still retain a fair value. 

~Q. Then it would depend simply upon the good will and custom 
attached to it? 

A. That had a good deal to do with it. 

Q. That is independent, as I understand it, of the matter of de- 
preciation of land ? 

A. Well, I attributed the depreciation of land to hard times and 
to the excessive price it was held at ten or twelve years ago. I spent 
$14,000 there, nearly. I would like to get $6,000. I would take it 
very willingly and stop down and out. 

Q. This lot is right in the midst of the village? 

A. No, sir. It is as you enter the village from Newark. 

. Is it near the hotel ? 

A. Yes, sir; it is on the opposite corner from the old hotel. 

Q. Isn’t that nearly the business centre? 

A. No. 

Q. Where is the business centre ? 

A. The business centre is down from Drake’s store, the other 
corner—opposite, north. 

Q. In one end of the village? 

A. Yes, sir. 

Q. Is it a pretty valuable part of it? 

A. I don’t attribute much value to it. 

Q. Now, can you state why it is that misfortune has not abided 
on this piece of property the same as it has on others? 

A. Yes, sir; | can—from the fact that the general boundary of 
that corner property is not good; it is a sharp-pointed 

Q. It was just as good formerly as it is now? 

A. That I don’t know, because I don’t remember how it was be- 

fore the road board laid it out. 
58 Q. | am talking about this piece of property, assuming 
that it was seven, eight, or ten years ago the same shape and 
it has not moved out of its place. 

A. I say, by reason of that sharp corner—by reason of the shape 
of the lot—that it hasn’t suffered from shrinkage as much as prop- 
erty that has a nice square frontage; there, for instance, on the 
other corner—the old Eaton corner; it is a nice lot. There was a 
time ten years ago when that lot could have been sold ; they could 
have received $8,000. 

Q. You don’t think corners have any future ? 

A. No, sir. That lot to-day—lI think it could be bought for $3,500 
or $4,000. This lot, to my mind, never was a lot where—I looked 
upon — as a valuable lot. 

Q. It is worth, you say, from $1,000 to $1,200? 

A. Yes, sir. 

Q. Why, then, shouldn’t it have been worth more, when other 


real estate was worth more? 
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A. Because I don’t think it was a lot that anybody who had an 
eye to business would care about buying. 

Q. Suppose it was worth $1,000 in 1871 or ’72, $1,000 or $1,200 in 
1872, you would consider it worth just as loach now, because from 
lis shape and position it would not be affected by the laws which 
elevate and depress the value of real estate ? 

A. It would suffer somewhiat,as I said before. It would not suffer 
so much by reason of its shape as property that was more regularly 
located. 

Q. Why does the fact of its sharp corner make any difference in 
the fluctuation ? 

A. In the first place, while the property ravens it was very 
valuable, by reason of that triangular corner, it was not adapted for 
business purposes. 

Q. Just as much formerly as now. 

A. For that reason I say that the fluctuation has not been so hard 
on that as it has been on other property. 

Q. You think that property never goes up or down ? 

A. I wouldn’t have given for that property ten years ago 

$1,800 
59 Q. You are not in the real-estate business, I presume ? 
A. [am somewhat; but I wouldn’t have given that for 
that property then. 

Q. Do you know Mr. Whittaker ? 

A. Yes, sir. 

Q. Real-estate agent ? 

A. Yes, sir. 

Q. Is he a pretty good judge of valuations of properties ? 

A. Well, he owns considerable property there. He likes to keep 
lis prices up as well as possible, to tide himself up. 

Q. Didn’t you know he was a low-price man ? 

A. Not generally. I should think he was a pretty fair man to 
value real estate. 

Q. If this had been a square. lot you think it would have depre- 
ciated as much as any property ? » 

A. Yes, sir. 

Q. Then a lot of such shape has really an advantage over other 
property in times of depression ? 

A. No; I don’t think it has. 

Q. Suppose property during the next ten years should depreciate 
generally 50 per cent. in Irvington, you don’t think this would de- 
preciate with the other ? 

A. No, sir; I would not. 

Q. Because it is angular ? 

A. Yes, sir; I think it is unmarketable. 

Q. Then it has an advantage over other property in that re- 
spect ? 

A. It might have, so far as shrinkage is concerned. 

Q. Can you account for the fact that it ever got to be worth $1,000 
or $1,200, having such a shape? 

A. Yes, sir; | can. 
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Q. What gave it any value at all? 

A. I will tell you how I account for it. I account for it, after the 
road board made the change there Mr. Headley thought he had ex- 
pended a good deal of money there, and he tried to keep the 
prices up as well as he could. It was his home—the old place 

there. 
60 Q. But the prices he kept up had nothing to do with the 
market value ? 

A. No, sir. 

Q. Then the fact that he kept up the prices would not make any 
difference in that regard, would it? : 

A. I don’t know as that would. 


Mr. Taylor admits paper marked “2,” on the part of the peti- 
tioner, as presenting a true state of the assessments for widening 
Springfield avenue, changing grade of the avenue, and for paving 


extra width of the avenue. 


Paper offered in evidence, of which the following is a copy: 


“Statement of amounts due the Essex Public Road Board on the 
property at the junction of Springfield and Clinton avenues, as- 
sessed in name of Caleb B. Headley and now owned by Jacob 
Skinkle. 


“For opening Springfield avenue, sold Dec. 26, 1876, for $1,144.40; 
interest at 15 per cent. from date of sale. 

“For change of grade of said avenue, sold Sep. 5, 1881, for $134.81 ; 
interest at 15 per cent. from date of sale. 

“For paving extra width, assessed Oct. 13, 1873, for $890.74; in- 
terest at 7 per cent. from date of assessment. 

“A correct statement from the books of the board. 


“GEO. B. CORNISH, Clerk.” 


61 JAcoB SKINKLE, a witness produced on his own behalf, 
having been duly sworn, on his oath, according to law, de- 
poseth and saith: 


Direct examination by Judge Fort: 


Q. You reside in Newark, and now own the property formerly of 
Caleb Headley ? 

A. Yes, sir. 

Q. You came into possession of that how—by foreclosure ? 

A. Yes, sir; I foreclosed. 

Q. Were you acquainted with that property before Springfield 
avenue was opened and widened, or rather widened by the Essex 
Public Road Board ? 

A. I was. 

Q. Do you remember the buildings that were on the eeeiinan ? 

A. Yes, sir. 

Q. The buildings that are now on the property, were those on the 
property in | 
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A. Yes, sir. The buildings were sold off and bought by Mr. 
Headley second-handed. 

Q. Bought by whom first? 

A. Paul Buchanan. 


By Mr. Tay.Lor : 


Q. Were you present at the sale? 
A. I was not. 


Question objected to. 


Further direct examination : 


Q. As to the value of the buildings now on the property and that 
were on the property prior to the widening by the road board, which 
is of the most value? 

A. On before. 

Q. When you bought this property were there any other build- 
ings on it than those now on it? 

A. There was a small building that belonged to Mr. Drake. 

Q. Mr. Drake was what, a tenant ? 
62 A. Mr. Drake had leased a portion of the grounds for a 
number of years. 

Q. What became of the building at the termination of his lease ; 
was it taken off? 

A. I purchased it and moved it off. 

Q. Purchased it of Mr. Drake, did you ? 

. A. Yes, sir. 

Q. Then, aside from that building, what other buildings, at any 
time since the road board widened and took down the buildings on 
the property at the time of the widening, besides the buildings now 
on the property, have been upon it? 

A. There was a large stove building. 

Q. No, no; now—since? 
| A. And a wooden building ; a wooden building that I removed 
5 on another part of the lot and put a cellar under it and overhauled 
Li it; that building is there now, and there wasa small barn on the rear 
ae end of the lot on Springfield avenue, and that was moved back. 

i Q. On the property ? 
Hy A. On the oe ama 
| Q. Is it still there? 
L A. It is still there. 

Q. And the other building that was moved back and a founda- 
tion put under it, and cellar, &c., that is still there ? 

A. That is still there. I have improved it some. 

Q. You refer to a large stone building. Was that ever on the 
property after the widening ? 

A. No, sir; it was torn down. 

Q. By what—by the widening or otherwise ? 

A. Yes, sir; it was sold off; it was torn down. 
Q. Was it within or outside of the widened space ? 
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A. The old barn was entirely in the street, the old stone house 
was about half in the street, and the other wooden building—— 

Q. Never mind that; just the stone building. 

A. That was entirely—that was-about half in the street; it run 
right—it was a square—that is, built to run from one corner to the 

other. 
63 Q. I want to know when that building was taken down, if 
you know from your own knowledge? 

A. It was taken down shortly after the sale by the road board. 

Q. Was that at the time the improvement was going on or after- 
wards? 

A. Well, it was all done about one time. I couldn’t say exactly. 

Q. You know the improvement—what I mean ? 

A. It was soon after the road board sold it. 

©. What I mean by the improvement is, was that done while the 
road was being widened and graded and all that sort of thing ? 

A. Yes, sir; being done about that time. I saw them taking it 
down. The wooden building was almost entirely out of the street— 
a small portion of it was—I mean was on the street. The wooden 
building that they have moved over on this side was all in the street, 
with the exception of a little corner. 

Q. Was that stone building such a building as could be moved? 

A. No, sir. 


Cross-examination by Mr. Tay.tor: 

Q. You said you were the owner of the premises in question ? 
. Yes, sir; I am. 

”) Have you the deed with you? 

A. I have not. 

Judge Fort: I will produce the deed and mark it Exhibit No. 3 

for petitioner. 

Q. You bought the property under a foreclosure sale? 

A. Yes, sir. 

Q. Of the mortgages you held or mortgage you held? 

A. Yes, sir. 


Q. Can you produce the mortgage? 
A. I can, I suppose. I remember the date of the mortgage. 
64 Q. Please produce the sheriff’s deed to you and the bond 
and mortgage. Was there more than one? 

A. No. 

Q. You said you knew the date of the bond and mortgage. Can 
you give about the date? 

A. First of June, 1875. 

Q. You had other property and have still other property in Irv- 
ington ? 

A. It was all foreclosed together. 

Q. Don’t you own property on Clinton avenue down in the vicin- 
ity of Irvington ? 

A. I own the property where the ditch was. 

Q. That is in Irvington, isn’t it? 
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A. It is right by this—opposite. 

Q. Considerable other property—how much ? 

A. I own two houses that I bought under this mortgage in Smith 
street and sixteen acres opposite this property—nearly opposite. 

Q. Was that assessed, too, formerly, for the construction of that 
ditch ? 

A. Yes, sir. 

@. You were awarded damages ? 

A. I think I was—about $200 damages. It cost me more than 
that—— 

Q. I didn’t ask you how much you were awarded. You remem- 
ber you were not awarded anywhere near what you thought you 
ought to have been. 

A. Well, I never found any fault with it, as I know of. It cost 
me all that I 

Q. I don’t care to go into that especially. 

A. To put the fences back. 


Further cross-examination deferred till the production of the deed 
and mortgage. 


65 NorMAN I. MAcomBeER, a witness produced on the part of 
the aforesaid petitioner, having been duly sworn on his oath 
according to law, deposeth and saith : 


Direct examination by Judge Forr: 


Q. You reside at Irvington ? 

A. Yes, sir. 

Q. How long have you resided there ? 

A. Ten years. 

Q. Did you reside there when the improvements were made on 
Springfield avenue, when it was widened, and before it ? 

A. No, sir; I wasn’t there. I was there when they finished. 

Q. You mean after it was finished or when they were finishing up ? 

A. I came there in 1872 when they were finishing. 

Q. Own property in Irvington ? 

A. Yes, sir. 

Q. How near the property of Caleb B. Headley, now of Mr. 
Skinkle, at the junction of Clinton and Springfield avenues? How 
near that property ? 

A. I couldn’t say. 

Q. Well, about? 

A. Probably within one thousand feet of it. 

Q. Do you know anything of the value of properties? Have you 
in Irvington any way by which you can form any judgment us to 
values ? 

A. Well, [never had much dealing in real estate. I bought some 
property there. 

Q. When? 
A. I bought it in 1876. 
Q. Do you know of any sales of real estate there since or prior ? 
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A. Yes, sir; I do. 
Q. Personal knowledge of it? 
A. Yes, sir. 
Q. You know this property of Headley’s—you know where it lies? 
A. Yes, sir. 
66 Q. Have you an estimate as to the value that you are will- 
ing to make on it? 
Testimony of the witness objected to as not being an expert. 


Q. Just give me your estimate. 

A. Well, I made an estimate on it—that is, | judge from the way 
property has been selling around there. 

®. Well, what is it? 

A. I think it is worth about $1,500. 

Cross-examination by Mr. ‘TAYLor: 

Q. What is your business? 

A. Coal and wood yard. 

Q. In the village of Irvington? 

A. Yes, sir. 

Q. Have you dealt in real estate at all except to purchase a lot? 

A. No, sir. 

Q. Where is the lot or property which you say you purchased in 
1876? 

A. On Springfield avenue. 

Q. About 1,000 feet from this property ? 

A. I should judge it was in the neighborhood of that. 

Q. There isn’t any assessment on it, is there? 

A. Yes, sir. , 

®. Road board ? 

A. Yes, sir. 

Q. How much is the assessment on yours, if you know? 

A. In-the neighborhood of $500. 

Q. Who formerly owned it? 

A. Jolin N. Crawford. 

Q. The assessment was on it when you purchased it, wasn’t it? 

A. Yes, sir; it was to have been paid, but he didn’t do it.; He 
beat me out of it. 

(). You have a little interest, then, in the result of this? 

A. I don’t know as I have. 
67 Q. Have you spoken to anybody about getting your assess- 
ment arbitrated in any event? 

A. No, sir; never expected to be able to pay it. 

Q. Have you been spoken to about it? 

A. No, sir. 

Q. What sales do you knew of besides the sale that was made to 
you, that you have personal knowledge of? 

A. You mean within a short time? 

Q. Yes; or within three or four years? 

A. Well, there is a lot just below me sold to—— 

Q. How do you know it was sold? | 
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A. Well, sir, now you are getting me down to a fine point. 
Q. You know it by hearsay, don’t you? 


A. There has not been much property sold right on Springfield 


avenue; I don’t know that I know of a lot that has been sold on 
Springfield avenue within five years; I wouldn’t swear that there 
has been. 

Q. Then you know of none since 1876, except yours, do you? 

A. Not on Springfield avenue. 

Q. Then do you feel competent to value property there now? 

A. I know what I would give for a piece of property if I wanted 
to buy it. 

Q. But do you feel competent to go around and examine property 
in Irvington and put.a value on it? 

A. Real-estate business isn’t my business. 


CounskL: That is all. 
Adjourned till Friday, December 22d, at 2 p. m. 


68 DECEMBER 22p, 1882. 
Examination resumed pursuant to adjournment, in the 
absence of Mr. Taylor, taken subject to cross-examination. 


MAHLON STOCKMAN, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith: 


Direct examination by Mr. Fort: 


Q. You are township clerk ? 

A. Yes, sir. 

Q. Of Clinton township? 

A. Yes, sir. 

Q. You keep the tax record ? 

A. Yes, sir. 

Q. Is that paper in your handwriting? (Witness shown paper.) 

A. Yes, sir. 3 

Q. What is that? 

A. Statement of taxes against the property of J. Skinkle, corner 
of Clinton and awe avenues, Irvington. 

Q. Unpaid? 

A. Unpaid. 


Paper offered in evidence and marked Exhibit No. 4 for peti- 
tioner. 
— Copy of Paper. 


A statement of taxes against the property of J. Skinkle, « corner of 
Clinton and Springfield avenues, Irvington. 
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SOE WOE OF BOTT osneuncnds cocci 32 49 
Interest from October 17, 1878, to September 18, 
AGGS, O6'T pee C0tlb, ccc cos stem cwwnwe caniutiin 8 89 
PER RRS ee ee ROM ET | 0 45 
41 83 
69 TOS GD C0 Jel CO dseidtibtiieistaium ieee 29 34 
Interest from October 20, 1878, to September 
1S, 1SG2, at. 7 Pee Cte cnn cnn ccc canduisnniiiien 8 03 
} 37 37 
8 SR en ee pemwern 34 20 
Interest from October 20, 1879, to September 18, 
EBS2, ab 7 OEP COR. cme cnicceen ocmncin cantonal 6 97 
41 17 
ZOE OD OC 2 Oncntewds céiinswenns ne 30 75 
Interest from October 20, 1880, to September 18, 
1SGS, Gb 7 POP COME, Se ns nace cnn amnion 412 
34 87 
Re BE OE nti chciietetn omnes 28 85 
Interest from October 20,1881, to September 18, 
5GGe, 06 7 PEP CU, cc cecti peeves dcuctninne 1 81 
30 16 
FOR BOO GE trl cnt nine tederepininnsinieee 24 00 24 00 
§ | SRRR RAEN TSE cra Hee ap on coitisgdhnenmatieaimeaineanniiia $262 08 


M. STOCKMAN, 
Township Clerk. 


Adjourned to Tuesday, the 26th day of December, at 2 p. m. 


DeEcEMBER 26, 1882. 
Continuation of examination pursuant to adjournment. 


JAMES PECKWELL, a witness produced on behalf of the aforesaid 
petitioner, having been duly sworn on his oath according to law, 
deposeth and saith: 


Direct examination by Judge Fort: 


Q. You reside at Clinton township, Irvington? 
A. Yes, sir; Camptown. 
a. How long have you been living up there? 
. Seven years. 
a Own property in that neighborhood? 
. Yes, sir. 
o Do you know the location of the property in this controversy, 
belonging to Jacob Skinkle, formerly of Caleb B. Headley ? 
A. Yes, sir. 
70 Q. Do you know of sales of any real estate in that neigh- 
borhood within any recent period of time? 
A. I know of no sales that I know of being consummated, with 
the exception of a piece of property I negotiated for. 
Q. Where is that? 
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. On Clinton avenue west. 

How far from this? 

. Well, between three and four hundred feet, perhaps. 
Lots or 
Lots; vacant lots. 

From your knowledge of this property, what, in your judg- 
ment, is its value? 


Objected to, as witness has not shown yet that he is an expert. 


BOOP Cr 


A. Well, in my opinion, located as it is, it has but very little 
value. 

Q. What is the matter with the location ? 

A. It is commercially—in my opinion it has no value; for resi- 
dence it has none. It is so situated—lying between Springfield 
avenue and Clinton avenue—it receives, from the southwest, north, 
and northwest, all the dirt and dust that comes down those avenues, 
down into this like a funnel, completely envelopes the whole thing 
there by the dust—is why I say it has no commercial value for 
-stores or dwellings; it might have a value under circumstances; it 
would be a desirable spot for a factory where they wanted light all 
around it, provided there was any business in that community to 
do and facilities, transportation. The property, in my opinion, has 
no value, you may say; in fact, I don’t know—real estate there isn’t 
worth—take it for agricultural purposes anywheres in that com- 
munity, worth—isn’t worth $200 an acre. 

Q. Can you make any estimate besides this general statement ? 

A. I made an estimate one day. I was asked what I thought 
71 it was worth and I looked at it. I said about $1,500. Since 
that I don’t think I would give that for it, taking all the dis- 
advantages. I consider that the worst part of the whole village, re- 
ceiving all the dust of these openings. That property located right 
around gets the whole of the clouds of dust. We have very high 
winds. The location that I have I think is about the windiest place 
that I ever was in, excepting the mountains. I have been alarmed. 
The wind comes down that Orange valley. I sometimes think there 
is a train of cars broke loose from the Morris and Essex coming 
down on us. Then my being elevated above this that forms a sort 
of an eddy around there—the whole three or four openings on the 
property—it lays pretty low. 


Cross-examination by Mr. Taytor: 


Q. You spoke of the value of premises not being over $200 for 
agricultural purposes ? 

A. I don’t think any farmer—any man—could pay over $200 and 
get interest. 

Q. The village isn’t devoted to agriculture, is it ? 

A. Principal part of it is. 

Q. Is it? 

A. Yes, sir. 

Q. Are there cow pastures? 


re aryl, . “ rai ” ae m . oa eee ete ae ge ed ; ee rs o * 
® a - fa : * ad + hae ie is x ex oad oe cy eee ae ba fing se te ra 
‘od Rie ‘ . 4 j ' Sida Se oe ay! pha ey Mi, 


98 ees pa 
yD 
. 


THE ESSEX PUBLIC ROAD BOARD VS. JACOB SKINKLE. 49 


A. Well, there are some cows there. I never had any experience 


in keeping cows. 


Q. Have you known of any sales at all during the past five or six 


years—personally known of them ? 


A. I know of sales that have taken place. I don’t remember the 


price paid. Mr. Heinisch purchased some property adjoining me 


I 


n Union avenue. 
Q. Do you know it simply by having been informed by some- 


body ? 


A. Yes, sir. 
Q. But no ager knowledge ? 
A. The only sale that I know is the one that is under negotia- 


tion. 


Q. Has it taken place? 
A. Adjoining the school-house. 


72 Q. Has the sale been carried out? 


A. Not entirely. The price has been agreed upon. 
Q. What is that? 
A. One hundred and fifty dollars. 


Q. What is the property ? 
A. Fifty feet ; supposed to be 50x 100. It is adjoining the school- 


house. I, as one of the trustees of the school, deemed it desirable 
for us. It is on good, high ground. They sent me word that they 
would ta<e that amount for it. 


Q. Situated near the school-house, do you say? 

A. Yes, sir. 

(). Does that enhance or depress the value of it? 

A. For residence it might probably be pretty noisy around there. 

Q. The school-house might be quite as much of a nuisance as the 
dust that concentrates in the vicinity of the premises in question ? 

A. No, sir. 

Q. How far are you away from this dust? 

A. I am.a little on the north of it. 


©. How far? | 
A. Well, the highest probably is 250 to 300 feet on an elevation. 


Q. And yet you are troubled with the dust where you are? 

A. Very little. 

Q. High winds? 

A. I only speak of this dust that comes sweeping down those 
avenues. 

Q. The only sale you know of is the one that you have not com- 
pleted yet? 

A. Yes, sir. 

Q. And do you think that from your simple knowledge of an in- 
complete sale you are prepared to pass judgment upon the value of 
real estate in Irvington? 

A. Well, my opinion 

Q. No; do you think? 

A. I have placed no value on real estate up there. 

Q. That is not the question. 
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A. It is isolated away, so that for agricultural purposes a 


man could not afford to pay over $200 to get interest off. 

Q. That is aside from the question. _ . | 7 

A. But a man that is going to build in-Irvington he would have ) 
to buy pretty low in order to induce him to buy to build a house. 

. Is everything low there? 

. Yes, sir. 

Real estate is especially low, isn’t it? 

. Yes, sir. 

. How long has it been low ? 

Well, I guess since 1876—’75 or 

. What brought it down? 

. Oh, I suppose, want of business—depression. 

. Has it come down very much ? 

. I don’t know; no more than the ratio in the city. 

. Lasked you a question a few minutes ago, which you didn’t 
answer, whether you thought, from your only knowledge of sales of 
real estate being in respect to one piece that has not been completed, 

gy would give you confidence in judging of the value of real estate gen- 
erally in Irvington ? 

A. Yes, sir; there is only one thing that would make Irvington 
desirable; it has pure air. Some places about it are more valuable 
than others. 

Q. It is valuable for its air and not for its land ? 

PET A. Yes, sir. Nothing would have induced me to have gone and 

eaeieat built in Irvington except the location that was offered at the time I 

eal bought it—the elevation. Some two years ago I did purchase a 
eit | piece of ground—I only want to answer the question since you have 
| spoken to me about the sales—that I did purchase a piece of prop- 
erty a few years ago adjoining me and paid pretty well for it in 
order to get rid of the nuisance. 

Q. What did you pay for it? 

Hy | A. I think I paid in the neighborhood of $700. 

: HTH Q. How large a piece? 

3 aa A. 50 by 200. 

4 HH 74 Q. You didn’t buy it for agricultural purposes ? 

; A. I bought it to get rid of a nuisance. 

Q. Are there many nuisances around Irvington ? 

iH A. No, sir; except it is what is spued out from the city of Newark 

inet occasionally. They make the suburbs of Irvington along over the 

tai city line a dumping place for the refuse matter and excrescences of 
net the city. Sometimes that makes it a nuisance. 

| Q. You wouldn’t give much for any property there, would you ? 
A. No, sir. 


Judge Fort offers paper in evidence made by Hon. David Young, 
surveyor, which is marked Exhibit “4” on the part of the peti- 
tioner and admitted by consent; offered to show the character of 
the property and dimensions. 


76 or 1874, along there. 
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Dantet M. Heppen, a witness produced on the part of the afore- 
said petitioner, having been duly sworn on his oath according to 
law, deposeth and saith : 


Direct examination by Judge Forr: 
Q. You reside in Irvington ? 


A. I do. 

Q. How long have you resided there? 

A. Well, for the last 45 years, most of the time. 

Q. Do you remember when Springfield avenue was widened ? 

A. Yes, sir. 

Q. And the grade changed ? 

A. Yes, sir. 

Q. And paved? 

A. Yes, sir. 

Q. Do you remember the property formerly of Caleb B. Headley ? 

A. Yes, sir; very well acquainted with it, and have been fora 
good many years. 


79 Q. Were you acquainted with the property and the char- 
acter of the buildings, &c., that were on it prior to the widen- 
ing ? 


A. Yes, sir. 

Q. What buildings were on that property at the time that road 
was widened ? 

A. There was a big stone building and this wooden building that 
is there now. 

Q. What became of those buildings, if you know? 

A. Paul Buchanan bought them at the sale. 


By Mr. Taytor: 


Q. Were you present, sir? 
A. I think I was—pretty sure I was. 


Further direct: 
(. You were present? 
A. I was there at the day of the sale. 
Q. Who bought them ? 
A. Paul Buchanan. 
Q. Who sold them ? 
A. Well, now, I don’t remember who sold them. 
Q. You don’t remember who the auctioneer was? 
A. No, sir. 
Q. Do you remember the bids on the building ? 
A. I was telling Mr. Skinkle that I thought it fetched less than 
50. He thought it was more, but come to find out it wasn’t quite 
J 


Q. You have ascertained, have you, since? 

A. Yes, sir. 

Q. What became of the stone building? 

A. Mr. Headley tore it down. He bought it back again from Mr. 


Buchanan. 
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Pui _ Q. Is it on there now? 
seis A. No, sir; I think not. 
| Q. The buildings that were on prior to the widening by the road 


oe Ra a> tr wa a ei stagage: 


Bia board and the buildings that are there now, which were the most ! 
HT valuable ? 
aeeiany A. The most that were torn down, by considerable. 
ipeeieal 76 Q. The old building, to which you refer, is still on the 
roperty ? 


Hea tH tH A. Yes, sir; kind of a store-house it was. 
HT Q. Was it moved back ? 
ELH i A. Yes, sir; it is moved back. 
Q. Was it more valuable in the condition it was? 


Objected to as leading. 


Q. In which condition was the building that is now on the prop- 
erty most valuable—in the eondition it was prior to the removal or 
in the condition it is at the present time? 

A. Well, it was—I would sooner have it as it was in the store 
before they were ever touched. 

ieeciae Q. Are there any other buildings upon this property now than 

ae this old building ? 

i A. None but the blacksmith shop—small barn turned into a 
blacksmith shop. 

Q. Was that barn there before ? 

ieen A. That barn was there before, the same place as it is now, I be- 
eI THT TA lieve, without it has been shoved back. 
me ea tT i Q. Were there any buildings on the property that were not sold, 
otieccleail do you remember ? 
HLTH A. All sold, I believe. He sold the whole of them at one sale. 
Sess) He bought the whole of them at once. 
aise) Q. The barn? 
tite A. The barn and all. The whole of them were sold all at once. 
Sanaa Q. Do you know who they were sold by ? 
Het idl A. They were sold by the directors or something or other of the 
a road board—sold under the road board. 
gpl Q. Do you own any property in this neighborhood ? 
tie A. I do not. 
te Q. Do you know anything about the value of property in that 
neighborhood ? 
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i | A. Yes, sir; I think I know the value of some property. I know 
EET a piece that was sold . last spring—l1 acres within less then half a 
me tT! mile of Irvington—sold for $1,125 or $1,135; 11 acres on as fine 
bs | ground as I know of anywhere in that location. 
Objected to. 
77 Q. That is farm land ? 
A. Yes, sir. 


Q. Do you know who sold that property ? 
A. It was sold by John N. Crawford’s estate. 
Q. Whosold it? 

A. Dr. Smith. 
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©. One of the road-board commissioners ? 

A. No, sir. i 

Q. One of the commissioners of the Essex Public Road Board 
now 7? 

A. No. I think—— 

©. You mean Freeholder Smith ? 

A. Yes,sir; Freeholder Smith. 

Q. Now, then,do you know of any other sales? 

A. I don’t know of any, only a house and lot my son bought 
there in the village. 

©. Where is that? 

A. Lays right in the village. 

Q. Is the butcher your son ? 

A. Yes, sir. 

Q. And from what you know of the value of property in Irving- 
ton what are you willing to state 


Objected to, as he has not shown competency to pass judgment on 
the value of real estate. 


A. Houses and lots can be bought there very low, I know. 

Q. I am talking about this particular piece of property. Now, 
what is it worth ? 

A. I wouldn’t like to give, if I had as much money as I could 
back down hill on ice, $1,200 for it. 


Cross-examination by Mr. TAyLor : 

Q. What is your business ? 

A. Butcher. 

Q. Do you own any real estate in Irvington ? 

A. None but two burying lots, sir. 

Q. Have you ever owned any there except burying lots? 

A. Yes, sir. 
78 Q. When did you last. own any lots, except burying lots, 
in Irvington ? 

A. Twenty-two years ago. 
Q. Have you dealt in real estate since * 
A. No, sir; but I have seen it sold and bought. 

Q. Were you present at the sale of these buildings which you 
mentioned ? 

A. I was. 

Q. All the time? 

A. All the time. 

Q. Were you there to buy? 

A. No,sir; I was not. I boarded with Mr. Headley at the same 
time when it was. 

Q. You boarded with Mr. Headley ? 

A. Yes, sir. 

Q. What time was the sale? 

A. Well, now, I couldn’t tell whether it was in the forenoon or in 
the afternoon. I wouldn’t be positive. 

Q. You were not transacting your own business that day ? 
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A. Yes, sir; I was tending to as own business, because I had it 


in this wooden building—had my butcher shop. 

Q. Were you carrying on the butcher business when this sale was 
going on? 

A. Yes, sir. 

Q. So you tended to your business and tended the sale, too ’ 

A. I was out of doors tending to the sale and had some one else 
in the shop attending to the business. 

Q. You were out tending the sale of the 

A. Yes; and saw a good deal of disturbance at the sale. Mr. 
Headley swore he would shoot the first man that came onto this 
property. 

Q. On what qualifications do you count your opportunities for 
observations for passing judgment on the value of real estate in 
Irvington, when you have owned none yourself for twenty-two 

years, except burying lots? 
79 A. Because there is no business there to warrant anybody 
in coming there to buy. 

Q. Are you carrying on the butcher business now ? 

A. Yes, sir. 

Q. I thought you said there was no business there? 

A. Our business is more out of town than it is there. We have 
order wagons running all the time; we don’t depend on the place. 

Q. Your son owns some real estate ? 

A. Yes, sir. 

Q. He is afflicted with a road-board assessment, too, isn’t he ? 

A. That I don’t know; I think he is, though. 

Q. Don’t you feel very sure of it? 

A. I think so. 

Q. There are a good many others troubled with road-board assess- 
ments around there, are there not? 

A. Yes, sir; I guess the most of them. 

Q. And they would like to get their assessments removed or 
abated, wouldn’t they? 

A. Yes, sir. 


Objected to as hearsay evidence. 


a. Then you speak of a sale of 11 acres for $1,100? 
A. $1,100 and some few dollars. 

Q. Where was that? 

A. That was in Lyon avenue, between a quarter and a half a mile 
of the centre of the village. 

Q. Public sale? 

A. Public sale, I believe; right out there on the street just above 
Mr. Skinkle’s place. 

Q. Who was the auctioneer ? 

A. Dr. Smith, I think, was auctioneer and salesman altogether. 

Q. When was it? 

A. I guess it was about a year ago; maybe a little over, maybe a 
little less. 

Q. Were you there all the time ? 
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A. I was there when they were selling several pieces. 
Q. Did you hear anybody bid ? 
A. I did, sir. 
80 Q. Did you hear a bid for $1,100 for this? 
A. I heard of a bid for $1,100 and some odd dollars. 

Q. Was there a bid after that? 

A. It was knocked down to this woman, $1,100 and some odd 
dollars; I can’t say. 

Q. How did you happen to be tending that sale? 

A. I can’t remember exactly the dollars. 

Q. Was that near your butcher shop, too? 

A. That is near the butcher shop where we are at present. 

Q. So that you could attend to the dressing of your beef and other 
animals and watch the auctioneer’s movements at the same time? 

A. Certainly ; if we have some one else to attend to the business. 
The business 1s going on now and I am here. 

Q. Did you think when you came that you were sufficiently an 
expert to enlighten the court on the question of the value of property 
in Irvington? 

A. I don’t know as to that. 

Q. And warrant you in leaving your business. What are the 
elements of the value of this property of which you have spoken ? 

A. Which property do you mean ? 

(. Headley property ; what are the elements of the property there? 

A. Any of it? 

Q. Of this piece. 

A. This, Mr. Skinkle’s piece of property, as 1 told you before, I 
wouldn’t like to give, if I wanted to buy, I wouldn’t like to give 
over $1,000 for it. 

©. You haven’t wanted to buy any real estate for 20 years or 
more, have you? 

A. No, sir. 

Q. And you wouldn’t be troubled with an intense desire or anxiety 
to buy this property, would you ? 

A. No, sir. 

Q. Just as much desire to buy this as any other? 

A. Yes, sir. 
8] Q. You can get it as cheap, I presume, as any you can get, 
can’t you? 

Witness paused. 


Q. If you can’t answer that I will ask you this: If you haven’t 
dealt in real estate for over twenty years how does it come that you 
appear here as an expert to enlighten the court on the value of 
property in Irvington ? 

A. I know by what other ones pay for property what it is sold. 
I happen to be around and hear of different sales. 

Q. You happen to be at sales, therefore you instantly become an 
expert? 

A. I happen to be at sales and hear. 

Q. Does that make an expert? 
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A. Not that I know of. I get some information, though, every 
time. 


CouNsEL: That is all. 


JAMES PECKWELL, a witness, having been heretofore sworn, being 
recalled, deposeth and saith further as follows: 


Redirect examination by Judge Fort: 


Q. Your property was within the line of the property assessed by 
the road board ? 

A. Yes, sir. 

Q. You paid the assessment ? 

A. Yes, sir. 

Q. Can you call to mind any other property that you know of 
being purchased within the last five years than that you have men- 
tioned ? 

A. This piece of property which Frederick Hedden now owns I 
purchased for him on the day of sale. 

Q. What was the bid? 
82 : A. It is two years ago ; it will be three yeurs, I think, in 
fay. 

Q. What was the bid—what was the price? 

A. Eleven hundred dollars. 

Q. How was the property to be conveyed to him? 


Objected to. 


Q. What with reference to the assessments on it? 

A. I don’t understand. 

Q. How was it to be conveyed to him with reference to the assess- 
ment of the road board ? 


Objected to for the reason that it doesn’t make any difference how 
it was done. 


A. It was to be sold to the highest bidder; afterwards the pur- 
chaser made it over to Mr. Hedden. 

Q. You made it over to him? 

A. The road-board assessment had been light. 

Q. As to comparing the values two years ago between the prop- 
erty purchased by Hedden—you for Hedden—and this property ? 

A. Property has been at a standstill in that community ever since 
the—— 

Q. As to the valuations between Hedden property and this prop- 
erty? 

4 I prefer the Hedden property asa residence. As I said, this 
has no commercial value on account of its location. The Hedden 
property is about 400 feet south of this, on Union avenue—that is, 
30 by 250 or 300 feet; good-sized house on it. 


Recross-examination by Mr. Tay.Lor: 


Q. You considered the taxes reasonably low; you considered the 
taxes a fair amount? 
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A. I don’t know anything about it, but I have many times thought 
the original assessment 

Q. I didn’t ask you about the original assessment, but the taxes 
on that property—I mean the road-board assessments on the prop- 
erty. 

A. The property that I am owning now, there.has been three pay- 

ments made upon that. 

83 (. Is it free from assessments now ? 

A. Yes, sir. This property recently—the lot that I first 
purchased—had an assessment of $10 or $15, while 100 feet from 
that only $1. What I always thought was an outrage that they 
didn’t cover more territory, and they did in the second. 


JACOB SKINKLEK, a witness heretofore sworn on his own behalf, 
being recalled for further cross-examination, deposeth and saith 
further as follows : 


Direct examination by Judge Fort: 


Q. The mortgage produced here—you produced the original 
mortgage made by Caleb B. Headley and wife to Jacob Skinkle, 
dated June 1, 1875, and bond secured by the mortgage; deed from S. 
V.C. Van Rensselaer, sheriff, dated November 11, 1879, for the same 
property mentioned in the mortgage made to Mr. Skinkle, and a 
conveyance sale under a fiert facias out of the court of chancery to 
sell the property mentioned in the mortgage from Headley to 
Skinkle. The other tract mentioned in the sheriff’s deed and the 
mortgage from Headley to you, Mr. Skinkle, are there any build- 
ings upon that? 

A. There was one other tract; yes, sir. The other tract is 100 
feet front, 125 feet deep, with two buildings on it. 

Q. Any incumbrance ahead of yours on the other tract ? 

A. Yes, sir. 

Q. What? 

A. I think I paid $1,050. 

Q. Mortgage? . 

A. Mortgage. I have got the mortgage, and then I paid about— 
then I believe I paid about $200 road-board tax and taxes to the 

township. The road-board tax was a little less than $100. 
84 Q. On the other tract? 
A. On the Smith-street property. 

Q. The mortgage that you paid is this one, which you produce, to 
the trustees of the Irvington school district ? 

A. Yes, sir. 

Q. For $975? 

A. Yes, sir. It is on the back of the bond there what | paid. I 
think about $1,050. ; 

Q. $1,049.81. Is that the amount that you paid? 

A. Yes, sir. : 

Q. Is that their receipt on the bond ? 

A. Yes, sir. 


Mortgage offered in evidence from Headley to the trustees of the 
8—262 
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Irvington school district, dated April 22, 1871, recorded in D 5, 162, 
marked Exhibit 5. 


Q. Have you ever paid anything on the Headley property ? 

A. Yes, sir. 

Q. What? : 

A. About $70, for taxes. 

0. W hat else have you paid ? 
A. I put some repairs on it. 

i On the Headley property ? 
A. Yes, sir. 

Q. About how much ? ? 

A. Well, I suppose $150 to $200 altogether, probably. 


Judge Fort also offers in evidence another deed from William 
Shannon and wife to Caleb B. Headley, dated May 3, 1864, recorded 
in F 12, 204; consideration, $2,750. 


Cross-examination by Mr. Taytor: 


Q. Did you know this property at the time Mr. Shannon sold it 
to Mr. Headley ? 


A. Yes, sir. 
85 Q. What buildings were upon the property then in com- 
parison to what were on it at the time the road board went 
through ? : 
A. The same buildings that the road board a — 


Q. You became the owner of the premises by virtue of this 
sheriff’s sale to you? 

A. Yes, sir. 

Q. In November, 1879, did you not? 

A. Yes, sir. 

Q. I see the deed was acknowledged on the 19th of September, 
1879, and you purchased the mortgaged premises, which included 
the premises known as the Headley premises? 

A. Yes, sir. 

Q. Subject to any incumbrances, including a mortgage for $975 ? 

A. I bought it subject to the mortgage for $975. 

Q. You bought it subject to all incumbrances, didn’t you ? 

A. I didn’t know what there was on it. 

Q. You had been assessed before by the road board, hadn’t you— 
before 1879? 

A. Me? 

Q. Yes. 

A. Yes, sir. 

Q. And you knew of the improvements, didn’t you, on Spring- ) 
field avenue? 

A. Yes, sir. 

Q. You knew the property along the line in the vicinity of 
Springfield avenue had been assessed for the improvement, did you 


not? 
A. Yes, sir. | | 
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Q. Didn’t you know it when you took your mortgage on the 
premises, too? 

A. I supposed there was an assessment there, but I wasn’t aware 
of the amount. I didn’t know. 

Q. You had a search made when you loaned the money on this 
mortgage in June, 1875? 

A. Yes, sir. 

Q. You knew what incumbrances there were on it? 

A. It didn’t show all the incumbrances. 
86 Q. What was the other property—that is, the second lot in 
your mortgage—estimated to be worth at the time you loaned 

the money on it? 

A. Well, I don’t know what they estimated it to be worth. I 
knew about what it ‘cost. The buildings that were put up on it 
cost $4,300, so they told me; they told me. They were very good 


buildings, and the purchase-money I understood was $2,000 for the | 


old school-house, and the lot is 100 by 125, but now I don’t believe 
could get $3,000 for the whole. 
Q. You bought both of the lots together at sheriff’s sale for $500 ? 
A. I suppose so; I wasn’t at the sale. 
Q. You were represented at the sale? 
A. Yes, sir; by my attorney. 
Q. The two lots seem to have been sold together? 
A. I suppose so; I wasn’t there; I don’t know anything about it. 
(. I see the sheriff’s deed to you was recorded Dec. 5, 1879, and 
I presume it was delivered about that date, was it not? 

A. I don’t know anything about it. I had nothing to do with it. 
I suppose Mr. Keen, who had it sold, attended to it—attended to 
putting it on record. 


— 


CounsEL: That is all. 


It is agreed between counsel that any papers on file with the 
road board with reference to this assessment that either side may 
use them without any formal offering of them in evidence. 

Petitioner rests. 


Adjourned. 


87 FEBRUARY 17, 1883. 


Ex:1as W. DRAKE, a witness produced on the part of the 
aforesaid respondent, having been duly sworn on his cath accord- 
ing to law, deposeth and saith : 


Direct examination by Mr. Tay Lor: 


Q. Where do you peice! 
A. Irvington. 
Q. i ong have you resided there? 

A. About ten years. 

Q. Do you know what is called the “ Headley property ?” 
A. Yes, sir. 

Q. Which is involved in this controversy ? 
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A. Yes, sir. 
Q. How long have you known this property ? 
A. Oh, I have known it for about thirty years. 
Q. Are you acquainted with the value of property in Irvington ? 
A. Somewhat; yes, sir.. 
Q. And have known of sales? 
A. Yes, sir. 
Q. And you own property ? 
A. Yes, sir. 
Q. What is the present value of the property ? 


A. The Headley property ? 

Q. Yes; in the form and situation in which it is now. 

A. I think $2,000 is the fair price of it. 

Q. You remember the time when the improvement was made— 
the widening? 

A. Yes, sir. 

Q. And laying out of Springfield avenue anew ? 

A. Yes, sir. 

Q. What, iD yout judgment, was the value of the property at 
that time? 

A: Well, I think the property was worth at that time in the 
neighborhood of $5,000 to $6,000 in the shape it was at that time. 

Q. Had you any intention then of buying it? 

A. Not at that time; no, sir. 
88 Q. Do you know of any sales recently in Irvington ? 
A. Yes, sir; lots on Union avenue; that is the only thing 

that has been sold 

Q. Sold to whom ? 

A. So reports say, to Mr. Criqui by the executors of Abram John- 
son. , 

Q. How far is that property situated from this and how does it 
compare in situation ? 

A. That is about five blocks, I should say, from’ the corner of 
Union avenue. 

Q. What is the size of the blocks in Irvington ? 

A. Well, I should think some six or seven hundred feet. 
. Well, as valuable a location as the property in question ? 
_ That Mr. Criqui bought ? 
Yes. 
. No, sir; Mr. Headley’s property is more of a business prop- 


Do you know how much it soid for? 
. I have understood $9.50—$9.50 a foot. 
. What, in your judgment, would be the value, per foot, of this 
property, making all allowances? 

A. I should think that property, by the foot, was worth in the 
neighborhood of $13 to $15 a foot—not inside of $15. 


Cross-examination by Judge Forr: 


‘ Q. tae $9.50 a foot is on 1 the basis of front feet, running 100 feet 
cep 
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A. 175 feet deep. 

Q. And your estimate of $13 to $15 a foot on Springfield avenue 
or Clinton avenue would be upon the idea of a lot of that depth— 
175 feet? 

A. No; if it was 175 feet deep I should count it worth more 
than that. 

Q. Well, 100 feet, then ? 

A. I think that lot as it lays there is worth from $13 to $15 a foot. 

Q. Any part of it? 

A. Just the shape it lays there. 
89 Q. You mean take the whole lot together ? 
: A. Yes, sir. 

Q. But you don’t mean to say that up at the point for the dis- 
tance, say, of 100 feet, where there is no width to it, it is worth such 
a price as ‘that? 

A. I would rather have the point than the rear. 

Q. Would you be willing to pay $10 a foot at the point for a dis- 
tance of 75 or 100 feet, just taking the point? 

A. I think I will give that now—give me 100 feet deep. 

Q. You understand how that land lays there? 

A. Yes, sir; here is the point, and it runs back there 100 feet. 

Q. Just 100 feet on each street ? 

A. I think it is worth $10 a foot. 

Q. For the front foot just on the point ? 

A. Well, I mean here (indicating). ‘Take 100 feet from here down | 
to here. 

Q. Down along Springfield avenue? 

A. Then run your line right across to the 100 feet on the other 
street ; yes, sir; right across to each street. 

Q. I suppose all you know about this Union avenue property is 
what you have been told ? 

A. Oh, I don’t know anything about it any more than that at 
all, sir. I bought a lot right alongside it twelve years ago and paid 
$1,000 for it. 

Q. Good deal of difference between the value of property in Irv- 
ington twelve years ago and now ? 

A. Yes, sir. 

Q. You speak of the value of this property at the time the road 
board went through? You estimate at $5,000 or $6,000 the build- 
ings and all, as they then stood ? 

A. Yes, sir. 

Q. Do you know the building—the stone building—that was on 
the property and was taken away ? 

A. Yes, sir. 

Q. That was a valuable building on the property ? 

A. Yes, sir; very good building. 


90 Redirect examination : 


Q. What per foot did you pay alongside of this Criqui property ? 
A. I paid $20 a foot. 
Q. What is it worth now? 
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A. Well, I think it is worth $10 a foot. I think all that property 
along there is worth $10 a foot. 

Q. How far do you live from the Headley property in question ? 

A. About 500 feet. 

Q. Then you are thoroughly farailias with the shape of it ? 

A. Yes, sir. 

Q. To what uses could that property be put advantageously ? 

A. There are many uses that it might be put to; make an excel- 
lent place for a coal yard if a man wanted a business of that kind. 

@. How far is it from what you would consider the centre of the 


village ? 
A. It is right there in the centre of the village. 
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Recross-examined : 


Q. I suppose that place would hardly be suitable for a meat 
market or grocery store on account of the dust? 

A. It is rather objectionable for that. 

Q. It would have to be some sort of business that didn’t have to 
be perfectly cleanly ? 

A. Yes, sir; it would be better for that. 

Q. Bakery or anything of that kind—would it be objectionable ? 

A. Anything where you wanted to keep very clean 

Q. It would not be a good property for 

A. It would not be so good ; no, sir. 

Q. Is it not an exceedingly dusty place in both avenues there ? 

A. Yes,sir; no doubt about that. 

Q. Best. use it could be put to would beacoal yard? 

A. Some kinds of business just as good there as anywhere else. 


91 Redirect examination: 


Q. What is there peculiarly objectionable in regard to the dust ? 

A. Well, it stands right so you get the west wind all the time 
when the wind blows at all. 

Q. Are the streets sprinkled in Irvington ? 

A Well, partially. 

Q. That ‘would obviate it, I suppose ? 

A. That helps it. 


Recross-examination : <4 


Q. But dust flies all around there, doesn’t it ? 

A. Yes, sir. 

Q. Rather an elevated situation ? 

A. No; that is a little low—that piece. 

2. Well, it is exposed to all the winds, isn’t it? 
A. Yes, sir. 
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Manton 8. Drakes, Jr., a witness produced on the part of the 
aforesaid respondent, having been duly sworn on his oath accord- 
ing to law, deposeth and saith : 


Direct examination by Mr. Taytor: 


Q. Do you reside in Irvington ? 

A. Yes, sir. 

Q. How long have you resided there ? 

A. Ever since I have been born. 

©. And that was? 

A. Twenty-seven years. 

Q. Are you acquainted with the property known as the Headley 
property ? 

A. Yes, sir. 

Q. How long have you known it? 

A. Well 

Q. Nearly twenty-seven years? 

A. Hardly that, I guess; known it about ten or twelve years. 
92 Q. Do you know of the value of property in Irvington ? 
A. I had ought to. 

Q. What means of knowledge have you? 

A. Well, bought considerable ; buying all the time. 

Q. What, in your judgment, is the value of this property now ? 

A. Well, with the incumbrances or without it? 

®. The value of it? 

A. Three thousand dollars. 

Q. You are acquainted with the form of it? 

A. Yes, sir. 

®. And its situation ? 

A. Yes, sir. 

Q. How does it lie with reference to the centre of the village? 

A. It is one of the centres—five corners. It is one of the main 
corners. 

Q. Near the navy yard? 

A. Somewheres in that direction; yes, sir. 

Q. What was its value in 1871, ’2, and ’3, when the widening 

A. That is rather beyond my time. 

Q. Property has depreciated some since then ? 

A. Yes, sir; I should say that it had. 

Q. Do you ‘know the property that was sold to Mr. Criqui a few 
days ago—short time since? 

A. I don’t think it was sold to Mr. Criqui. 

@. Wasn’t it? 

A. I bought it myself, I suppose. 

Q. Have you bought property recently near this? 

A. I expect I have, if the man will do as he agrees to. 

Q. You have agreed to buy? 

A. Yes, sir. 

Q. What property is it? 

A. Corner of Union avenue and Springfield avenue—old Eaton 
property. 
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Q. How far from this property ? 
A. Right across the street. 
93 @. On the other side of the avenue? 
A. Yes, sir; across Clinton avenue. 

Q. How does that compare in situation and value with this? 

A. Better than the other; it is square on the corner. 

Q. The shape is a little better ? 

A. Yes, sir. 

Q. What is the price of that? 

A. Four thousand dollars. 

Q. Comparing the two together, making allowances for conditions 
and advantages in the Headley property, what would you say was 
the value of the Headley property as compared with that? 

A. About $3,000; I wouldn’t want to give any more than that 
for it; I prefer to give a thousand more for the other. 

Q. What advantages has the property in question over the Head- 
ley property that you speak of ? 

A. Over the other corner? 

Q. No; what advantages for business purposes has it? 

A. It is the main point; right on the corner; can’t escape it com- 
ing or going. 


Cross-examination by Judge Fort: 


Q. What is your business, Mr. Drake? 
A. Ice. 

2. And you are not a real-estate agent ? 
A. No, sir. 

Q. Own any property in Irvington ? 

A. Yes, sir. 

Q. Do you know what the road-board assessment is against this 
property ? 

A. Yes, sir. 

Q. How much ? 

A. $1,142. 

Q. The last witness that was on the stand gave it as his judgment, 
how is it as to your judgment, that this property in question, the 
Headley property, for some reasons would be disadvantageous to 

certain kinds of business on account of the dust. Is that so? 
94 A. Yes, sir. 
@. How is that so? 

A. Because in the summer the winds principally are from the 
west, that street heading right towards the property—blows that way 
constantly. 

Q. Whirls there? 

A. It is a bad spot for dust there. 

Q. There is a long strip of Telford road that comes down ? 

A. Yes, sir; but still that can be overcome by watering. 

Q. Are there sales of real estate in Irvington at very advantageous 
prices now ” . 

A. Well, no; I can’t say “ advantageous prices,” but it is moving 
slowly ; there has been two or three sales there recently. 
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Q. Your estimate of $3,000 is founded upon what, Mr. Drake, for 
the value of that property ? 

A. From the value of other property surrounding it, in my judg- 
ment. 

Q. You know the hotel property ? 

A. Yes, sir. 

Q. What did that sell for? 

A. Four thousand five hundred dollars. 

Q. Now, then, as to the two properties, do you think this is worth 
$3,000 if that is worth $4,500? 

A. The other is worth more money. 

Q. Did the hotel property sell within a year? 

A. Within a month. 

Q. As to the two properties right there adjacent, founding your 
judgment on the selling price of that property, is this other property 
worth $3,000? 

A. Taking that sale, no, sir; I don’t know, considering that was 
big price for it. 

Q. No; you considered that was not a big price for it? 

A. No, sir. 

©. Sold for that amount ? 

A. You couldn’t put the buildings there for that money. 
95 Q. You know the Morrow property ? 
A. Samuel Morrow ? 

Q. Yes. 

A. Yes, sir. 

Q. As between those two properties, if the Morrow property was 
sold for $6,000, would you consider that the Headley property was 
worth $3,000 in comparison to it? 

A. Yes, sir. 

Q. Only $3,000 difference between those two properties, buildings 
and all? 

A. There is not $3,000 difference. 

Q. There is not? 

A. No, sir. 

Q. Do you know property hieah bought by Hedden—where he 
lives? 

A. About a year ago? 

Q. Yes; where his butcher shop is. 

A. No; that is my property. 

Q. Which, in your judgment, is the more valuable property, the 
Hedden property or the Headley property ? 

A. No comparison at all; one is for business purposes and the 
other is nothing but a dwelling—small affair at that, situated away 
back from the street—a small fot. 

Q. You consider the Headley property the most valuable property 
without any buildings? 

A. Certainly. 

Q. Even in the present situation ? 

A. Yes, sir. 
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Redirect examination: 


Q. What was the nature of the sale of the hotel property—forced 
or private sale ? 

A. Private sale. 

Q. Hotel business is not profitable in Irvington, is it? 

A. Not at present in that stand; no, sir. 
96 Q. Is the property that you purchased opposite the Head- 
ley property exposed to the winds ' ? 

A. Not much; no, sir. 

Q. What sles have you known within one year past in Irving- 
ton ? 

A. Well, there was one about a month ago—or three or four 
weeks ago—to John Criqui, one hundred feet on Union avenue, a 
thousand dollars. 


Recross-examination : 


Q. One hundred feet front? 

A. Yes, sir. 

Q. By how deep? 

A. One hundred and seventy-five feet. 


Redirect examination: 


Q. How does that compare in situation and value—that location 
as to this? 
A. It is, in fact, hardly a comparison at all; one is for private 
residence and the other for a me yard or some public business. 
@. And more valuable on that account? 
A. Yes, sir; it is the best spot in town, by all odds. 
. Do you know the Eaton property ? 
. Yes, sir. 
. What is the value of that? 
. It is the one opposite on the other corner. 
That property you bought? 
. I expect I have, if they fulfil their agreement. 
You paid how much ? 
. Four thousand. 
Buildings on it? 
Only one’ old house. 
What is it worth ? 
About $500. 
Then the price you were to pay was the price almost altogether 
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for the land? 


A. That is all I considered it. 


97 Recross-examination : 


Q. What size strip of land is that? 
A. Ninety feet on Clinton avenue by one hundred and thirty some 


odd on Union. 


Q. It is nearly square then; there is no point to that ? 
. No point. 
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Redirect examination : 


_ Q. In your estimate of the value of the Headley property you take 
into account the disadvantages of its shape, &c. ? 
A. I did; yes, sir. 


Davip S. Smiru, a witness produced on the part of the aforesaid 
respondent, having been duly sworn, on his oath, according to law, 
deposeth and saith : 


Direct examination by Mr. Taytor: 


Q. You are a practicing physician, are you not, in Irvington ? 

A. Yes, sir. 

Q. A member of the board of freeholders ? 

A. Yes, sir. 

Q. How long have you lived in Irvington and practiced there ? 

A. I have lived in Irvington and practiced there about twenty-six 
years. 

Q. Were you administrator of John Crawford? 

A. I was. 

Q. Did you make the sale of his property that had been assessed 
by the road board for this improvement? 

A. Yes, gif. 

Q. Was it a private or a forced sale? 

A. It was a forced sale, sir, and adjourned two or three times be- 
fore we did sell in consequence of not getting any purchasers in the 

first place. 
98 Q. Sold free of incumbrances ? 

A. No, sir; the property was sold this wise: subject to all 
assessments, township tax, corporation tax, which is included in the 
township, and road-board tax, and interest on mortgages that was 
on the property. His right and interest in the property was all that 
was sold. Yes, sir; subject to all those 

Q. What was the price it brought? 

A. Well, I don’t recollect now, sir. I could ascertain the price, 
perhaps. If I had known of this testimony I could have given you 
the exact amount. 

Q. Do you know the property in question, called the Headley 
property ? 

A. Yes, sir. 

Q. And its situation and shape? 

A. Yes, sir. 

Q. And I suppose you know generally the value of property in 
Irvington? 

A. Well, some parts of it Ido. I don’t take much notice of real- 
estate transactions going on. 

Q. Do you know something of the value of property ? 

A. Yes, sir. 

Q. What, in your judgment, is the value of the Headley property 
now ? 

A. Well, Iam unable to say in regard to that. It depends en- 
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tirely whether the person wanted to use it or whether you wanted 
to buy it for investment, but I should think it was very cheap prop- 
erty at $2,000. 

Q. What would you say that same property was worth in 1872 or 
1873, when the improvement was made ? 

A. In 1872 or 1873, when the improvement was made, my im- 
pression is that that property was rated then at some $10,000. ss 

Q. Has a state of depression come about property there since? 

A. Yes, sir. I think that Mr. Headley, at the day of the sale of 
the corner house and of an old barn that stood on the line of the 

road that was condemned, I think he was expressing himself 
99 then at that time that he would have his property destroyed, 
and that he wished he bad sold it; he had been offered 

$10,000 or more for it. 

Q. Did that include more property than what is now included ? 

A. Only what the road board had taken. They also took an 
angle off a stone house that was on the corner. ' 

Q. Allowing for the building removed and the land taken for the 
improvement, how much, assuming it was worth $10,000 then—how 
much would the value be diminished by the changes that took 
place in the removal of the buildings? 

- A. Well, I don’t know as I could give an estimate. There was a 
large stone house there that has been removed, and the valuation 
of that house I couldn’t give. It wasan old house, not valuable 
anything inore than for the stone, because the internal structure of 
the house was bad. 

Q. Dilapidated somewhat ? 
A. Yes, sir; and hardly tenantable at that time. 


By Judge Forr: 


Q. You are one of the freeholders that constitute the road board, 
also? 
A. Yes, sir. 


Further redirect examination : 


Q. How long have you been a member of the road board ? 

A. I have been a member of the road board, sir—I think I was 
appointed the 15th of last May. 

Q. That circumstance does not affect your judgment in regard to , 
the value? ~ 

A. No; I don’t know as it does; but under the circumstances I 
would feel a delicacy about expressing myself as freely as I would 
otherwise. If I was not engaged in the road board I might put 
altogether a different valuation on that property from what I am 
doing now. 

Q. Would it be higher or lower? 

A. Higher. 
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100 Evras O. Doremus, a witness produced on the part of the 


afvresaid respondents, having been duly sworn on his oath 
according to law, deposeth and saith : 


Direct examination by Mr. Tayror: 


(. You are one of the assessors, F believe, that made the assess- 
ment complained of as exorbitant in this matter ? 

A. Yes, sir. 

Q. In the course of your duties as one of the assessors do you 
muke it a point to ascertain generally the value of the property as- 
sessed with a view to ascertain what would be a proper amount to 
put upon it by way of assessment ? 

A. We did, sir. We gave that particular property, I recollect, a 
great deal of attention. 

Q. You remember the property ? 

A. Yes, sir. 

Q. The shape of it? 

A. I remember it as a triangular piece of property on the corner. 

Q. What, in your judgment, was the value of that property at 
that time ? 

A. I don’t recollect what we valued it at as a whole. I recollect 
our method of fixing the value. Wearrived at a general conclusion 
with those corner properties there. My recollection is that we made 
an estimate after the examination of witnesses and had obtained all 
the evidence we could in regard to the value. We decided that 
those three or four corner properties in the centre of the village, 
where they front on the avenues, were worth $50 per foot front for 
the land, assuming it to be one hundred feet deep; and in order to 
arrive at that with this particular property we reduced it to 
square feet and divided it in that way, and the basis of assessment 
and damages was made upon a basis of $50 per foot front, one hun- 
dred feet in depth. 

Q. Was this property assessed in proportion to benefits and its 
relative value, the same as the others ? 

A. Yes, sir. 
101 Q. As to the amount of the assessment upon this particu- 
lar piece of property as compared with its value and to the 
benefit it received from the improvement, what have you to say ? 
A. I don’t know as I understand fully the scope of the question. 


Question read. 


A. Well, at the time we gave it a great deal of careful considera- 
tion and we assessed it at what we found to be the actual benefit it 
had received from the improvement. 

Q. Do you know who was the owner then? 

A. I think his name was Caleb Headley. 

Q. Did he make any complaint against the amount? 

A. He complained against the amount that was awarded him. 
My impression is he complained against the benefits also. I don’t 
recollect distinctly, 
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bs Did he make any estimate of the value of the property him- 
self? 

A. He did, sir. 

Q. Do you remember what it was? 

A. Well, it is my impression that he valued the property at about 
$15,000. 

Q. As it originally stood ? 

A. As it stood at that time. 

Q. Well, with the portion taken by the road board cut off and the 
changes in the buildings, how much, in your judgment, would that 
valuation be diminished ? 

A. We allowed him for datnages about $6,000—damage to the 
property. I was commissivner on both sides—that is, for the bene- 
fits and damages. 


102 NATHANIEL DRAKE, a witness produced on the part of the 
aforesaid respondents, having been duly sworn on his oath 
according to law, deposeth and saith: 


Direct examination by Mr. Tay or: 


Q. You live in Irvington ? 

A. Yes, sir. 

Q. Are you any relation to the other Drakes ? 

A. Yes, sir. 

Q. What relation ? 

A. Son of one and brother of the other. 

Q. You ought to know something about this property, then ? 

A. Well, a little; not much. , 

Q. How long have you known the property called the Headley 
property ? 

A. About ten years. 

Q. Have you known of any sales around there? 

A. Nothing but this Criqui sale and the sale of the hotel, and 
that is only from hearsay. 

Q. The Criqui sale you know of and the sale of the hotel ? 

A. Only from hearsay ; still, I suppose, that is pretty correct; the 
man’s father-in-law that bought it, he told us about it. 

Q. You know of the purchases by your brother? 

A. Yes, sir. 

Q. Do you know of the purchase of the property across the way 
from this that he spoke ef in his testimony ” 

A. Yes, sir. 

Q. Well, what is your general judgment in regard to the value of - 
the Headley property as it is now? 

A. Well, I should think $2,000 isa fair valuation of it. 

Q. Has property depreciated very much in Irvington during the 
last seven or eight or ten years? 

A. Yes, sir. 

Q. What per cent. ? 

A. Well, that I would hardly be able to say, 
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103 Q. Do you know what the value of this property was in 
1870 or about ten years ago? 
A. No, sir. 


Cross-examination by Judge Fort: 


Q. What age are you? 

A. I am twenty-six vears old. 

Q. What is your business? 

A. Feed business. 

Q. Did you ever carry on the feed business on this property ? 

A. No, sir. 

Q. Did your father? 

A. Yes, sir. 

Q. That is, on the Headley property ? 

A. Yes, sir; on the corner. 

Q. That was just about the time Mr. Skinkle bought it? 

A. Well,no. My brother had the business at that time. Father 
had it previous to that. 

Q. Any objections to this point as a business point? Was there 
at any time on account of anything whatever? 

A. Not for our business. 

Q. Wasn’t it ever for your business? Wasn’t it an objection of 
your brother's that it was such a dusty place ? 

A. There might be some unpleasantness in that regard, but then 
it is no damage to the business. 

Q. Unpleasant for persons to carry on business there because of 
that fact ? 

A. Yes, sir. 


Redirect examination: 


Q. And because of its exposure and prominent position ? 
A. Yes, sir. 
Q. Wouldn’t that very fact make it advantageous ? 
A. It was advantageous for business on account of its easy access 
of travel, you know. 
104 Q. How long did your father and brother together carry 
on business there ? 
A. I think they were on that corner in the neighborhood of five 
ears. 
. Q. Do you know whether they found it a fair advantageous situ- 
ation for business? 
A. Yes, sir. I think it was. 


By Judge Fort: 
@. For that kind of business ? 
A. Yes, sir. 

Further redirect : 


Q. A good many other: kinds of business could be carried on 
there ? 
A. Yes, sir. Just as good, probably. 
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. It might not be a good place for a merchant tailor ? 
A. No, sir. I should think not. 


By Judge Forr: 


. Nor a grocery store? 
. No, sir. 

. Nor a meat store? 
No, sir. 


Oe 


Further redirect : 


. Good for feed business and coal business ? 

Yes, sir. 

Good for many other kinds of business ? 

Yes, sir. I think it might be used for other businesses. 

. The situation itself is somewhat of an advertisement, isn’t it ? 
Yes, sir. 


POPOPS 


By Judge Fort: 


_Q. Is there any coal yard in Irvington ? 
A. Yes, sir; there are two. 
105 JOHN CRIQUI, a witness produced on the part of the afore- 


said respondents, having been duly sworn on his oath accord- 
ing to law, deposeth and saith : 


Direct examination by Mr. Taytor: 


. You live in Irvington ? 
I do. 
. How long have you lived there? 
. I have lived there going on fourteen years. 
Own property there’? 
I do. 
. Have you bought any property there lately ? 
A. I have. 
Q. Do you know the property called the Headley property, on 
the corner ? 
A. I do. 
a. Do you know the shape of it and the situation ? 
A. Yes, sir; except the number of feet on both avenues; but 
then I know the condition of the property and the situation of it. 
Q. You see it every day? 
I do. 
What, in your judgment, is the value of it’? 
I should consider tive fair valuation of that property $2,5 
What property have you bought recently in Irvington? 
I bought some on Union avenue. 
How recently ? 
About a week ago. 
ow much did you pay for it? 
$9.50 a foot 
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Pred ‘*.s : 
A. One hundred feet. ? 


Q. Nine hundred and fifty dollars ? 

A. Yes, sir. 

Q. How far is the property you bought from the Headley prop- 
erty ? 


of one thousand feet. 
106 Q. Do you know the value of the Headley property as it 
was when the improvement was first made in 1873 or there- 
abouts ? 
A. Not particularly, myself; I don’t know as I have any idea. 


Cross-examination by Judge Fort: 


Q. This property—the Headley property—then, in your judg- 
ment, is very much more valuable than the property you bought? 

A. I should say it was, lying on an avenue and mine lying on a 
side street. 

Q. You mean if it was the same style of property yours was it 
would be worth more—that is, if it was the same depth and the 
same running feet? 

A. Worth more. I consider property on Springfield avenue 
worth more than if it was on Union avenue. If the property was 
the same depth on Springfield avenue that I have on Union avenue 
] should consider it worth a great deal more. 

Q. Take the shape and style of the Headley property for build- 
ing purposes, is it worth any more than property situated as yours 
is on Union avenue? 

A. It is, for good many reasons: it is located in the centre; it is 
handy for the horse cars; and more so for business purposes. 

(. Not for residence? , 

A. It would rent there a good deal easier than it would where I 


Q. That is, if the property laid so it could be built on ? 
A. If it laid so you could build on it. 


tedirect examination: 


Q. It is large enough to build on, isn’t it? 
A. I should think it was if it is two hundred feet front on both 


avenues. 
s Counsel on both sides declare the testimony closed and agree to 
argue the matter as soon as Judge Depue will hear it. 
107 Essex Circuit Court. 
JacoB SKINKLE, Petitioner, 
and | On Petition, &c. 
Tue Essex Pusiic Roap Boarp, Respondent. 
The questions of law arising in the foregoing case and reserved 
for review are the following, viz: 
1. Whether the Legislature can take from a municipal corpora- 
10—262 


A. I should judge the distance from there is in the neighborhood — 
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tion property it is entitled to hold, except as an exercise of the right 
of eminent domain and for a public use, and whether the act en- 
titled “An act to authorize the compromising or settling by arbitra- 
tion of any tax or assessment laid by any public road board in the 
State” is in this respect unconstitutional. 

2. Whether a mortgagee who has bought the property covered by 
bis mortgage can apply under the provisions of said act. 

3. Whether the said act is so imperfect in the matter of provision 
for a ode or principle to govern the arbitrators when appointed as 
not to be capable of being carried out. 

4. Whether the act is retrospective as regards property sold before 
it was passed. 

5. What considerations are to guide the judge in deciding whether 
it is a proper case for arbitration. 

Being in doubt as to the foregoing questions of law, I have 
108 caused the foregoing case to be made and stated, and I do 
hereby certify the same to be argued before the bar of the su- 
preme court for its advisory opinion on said questions. 
DAVID A. DEPUE, J. S. C. 


Statements of Assessments Against Property Referred to in the Petition, 
: and Concerning which Arbitration is Desired. 


The property of Caleb B. Headley, corner of Springfield and Clinton 
avenues, Irvington, was assessed for the opening, &c., of Springfield 
avenue April 21, 1873, $940.00. 

Said property was sold for non-payment of assessment December 
26, 1876, for $1,144.40. 

Interest from date of sale at 15 per cent. 

Same property assessed for change of grade October 7, 1878, 
$104.40. | | 

Sold for non-payment Sept. 5, 1881, for $134.81. 

Interest from date of sale at 15 per cent. 

Assessment for paving extra width, $890.74, October 13, 1873. 

For this assessment property not yet sold. 


109 New Jersey Supreme Court. February Term, 1885. 


JACOB SKINKLE, Petitioner, 
U8. Opinion. 
Tue Essex Pustic Roap Boarp, Respondent. 


Argued before justices Van Syckel and Knapp; J. Frank Fort, 
Esq., for petitioner; John W. Taylor, Esq., for respondent. 


The opinion of the court was delivered by Van Sycxet, J.: 


Under the laws relating to the Essex Public Road Board the 
property of Caleb B. Headley was assessed for benefits by the laying 
out and widening of Springfield averrue. 

In December, 1876, the said property was sold for the non-pay- 
ment of said assessment to the said road board for the term of fifty 
years. 
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The sale to the respondent was made by virtue of a supplement 
to its act of incorporation, approved March 31, 1875 (Laws, page 
420), providing for a sale for fifty years, and that the lands so sold 
“may be held and sold, assigned, and disposed of by said board for 
the use of the county, with all the rights and privileges of a pur- 
chaser at such sale and subject to the same conditions and limita- 
tions.” 

The petitioner, at the time said assessment was made upon the 
said premises, held a mortgage thereon and subsequently became 

the purchaser of the premises under said mortgage. 
110 An act was passed March 31, 1882 (Laws, p. 256), entitled 
“An act to authorize the compromising or settling by arbi- 
tration of any tax or assessment laid by any public road board in 
this State.” 

Under this act Skinkle applied for the appointment by a justice 
of the supreme court of three arbitrators to settle and adjust the 
matter in difference between the petitioner and the respondent rel- 
ative to the assessment aforesaid. 

The following questions were therenpon submitted for the opinion 
of the supreme court: 

1. Whether the Legislature can take from a municipal corpora- 
tion property it is entitled to hold, except as an exercise of the right 
of eminent domain and fora public use, and whether the act en- 
titled “An act to authorize the compromising or settling by arbitra- 
tion of any tax or assessment laid by any public road board in the 
State” is in this respect unconstitutional. 

2. Whether a mortgagee who has bought the property covered by 
his mortgage can apply under the provisions of said act. 

3. Whether the said act is so imperfect in the matter of provision for 
a mode or principle to govern the arbitrators, when appointed, as 
not to be capable of being carried out. 

4. Whether the act is retrospective as regards property sold before 
it was passed. 

5. What considerations are to guide the judge in deciding whether 
it is a proper case for abitration. 


1. Does the act of March 3lst, 1882, authorizing a settlement by 
arbitration, illegally interfere with vested rights? 

The right of property which inheres in the road_ board is derived 
exclusively from the sale aud purchase of lands for a term of years 
for non-payment of assessments imposed for the purpose of projected 
improvements within the limits of the road board district. 

The Dartmouth College case is cited in support of the proposition 
that the legislation in question impairs the obligation of con- 

tracts. 
111 Dartmouth College was a private eleemosynary institution, 
endowed with a capacity to take property for objects uncon- 
nected with the Government, and its funds were bestowed by indi- 
viduals on the faith of its charter. The corporation was not invested 
with political power, and took no part in the administration of local 
government. ‘The decision of that case turned on the character of 
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the incorporation, whether public or private. The Court held that 
it was to be regarded, when looking at the power of the State over 
it, as a private corporation, such as a bank or manufacturing com- 
pany. 

Hence it was that the hostile legislation was held to be inhibited 
by the constitutional protection of contracts. 

Strictly public or municipal bodies exercising powers of local 
government for the population within their boundaries have not 
been held to be within this rule. 

Darlington vs. Mayor of New York, 31 N. Y., 164. 


The cases draw a distinction as to property rights of a strictly 
private character vested in municipal corporations. 

If such corporation has power to hold devises and legacies to 
charitable uses, the Legislature cannot seize and appropriate them 
to other purposes. 

But even in such a case the Legislature could deprive the public 
body of the capacity to act as trustee, in which event equity would 
substitute a trustee to perpetuate the trust. 

This course was pursued by the Vermont court in Montpelier vs. 
East Montpelier, 29 Vermont, 12, where the municipal corporation 
held, as trustee, property donated to private uses. 

There is another class of cases recognizing in public corporations 
a vested right in their city halls, markets, water works, fences, and 
other like property, as to which it is affirmed that they stand on the 
same ground of exemption from legislative control and interference 
as a private corporation. 

Atkyns vs. Town of Randolph, 31 Vt., 226. 
Grogan vs. San Francisco, 18 Cal., 590. 
Benson vs. New York, 10 Barb., 245. 


112 Upon general principles immunity from legislative control 

over such property must be conceded to the extent which will 
prohibit the law-maker from divesting the title for the purpose of 
devoting it to private uses or diverting it to the support or benefit 
of other municipal bodies. 

Giving the fullest recognition to the authority of these cases, they 
do not, in my judgment, control this controversy. 

Stating the question in its widest form, it will be whether property 
purchased by a political body for unpaid taxes, laid to enable it to 
exercise its granted functions of government, passed beyond legis- 
lative control, save through the exercise of the power of eminent 
domain. 

As against the State there can be no vested right in the granted 
power to tax or to the taxes after they are assessed. 

The right to repeal such laws at any stage of the proceedings for 
their enforcement has the fullest recognition. 

Belvidere vs. Warren R. R., 5 Vr., 198. 
Same case, 6 Vr., 584. 


‘There is no restraint upon the power of legislation to control and 
modify the method of taxation and its collection, or to reduce or 
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altogether extinguish an assessment laid, provided the law is uni- 
form and general in its application, and in its operation coextensive 
with the limits of the political bodies to which it relates. 

The road board is charged with the construction of a public work, 
and is furnished with the requisite fund for its execution by taxation 
of a class of individuals. : 

Acting as an agency of the State and for its benefit, what consti- 
tutional guarantee can place either the work itself or this fund with- 
out the control of legislation, or what can deprive the sovereign of 
the power to provide for restitution if it shall be considered that an 
excessive burden has been cast upon this class of tax-payers? 

It is true that the assessments, when collected, could not be 

113 appropriated to a seheme other than that they were levied to 

promote, for the supposed benefits to be derived from the 

work constitute the only equivalent received by the land-owners 
upon whom the special burden is cast. 

I think it is equally clear that even after the assessments are col- 
lected the Legislature may abolish the project for improvement, ex- 
tinguish the road board, and refund the collected taxes to those 
from whom they were exacted. 

But, attributing to this legislation the purpose for which, in my 
judgment, it was framed, a still narrower question is presented. 

The act directs that the arbitrators shall besworn; that they shall 
within ten days thereafter view the land and real estate upon which 
the assessments are laid, and after such view shall notify all parties 
in interest of the time they will hear testimony in relation to the 
matters referred to them, and, after hearing all parties and witnesses 
and taking into consideration all taxes, assessments, and impositions 
of every nature whatsoever and of the value of the land and real 
estate in proportion to the taxes and assessments against the same, 
shall proceed to fix and adjust a specific sum or amount to be paid 
by the owner or mortgagee in full settlement and discharge of the 
tax or taxes, assessments or assessment, levied or imposed by any 
public road board upon the real estate described in the petition 
under which the arbitrators are appointed. 

This legislation must be read in cunnection with the provisions 
of the road-board act prescribing the principle upon which said 
assessments and impositions were to be made. 

That act prescribes that assessments shall be made in proportion 
to and not in excess of the benefits conferred by the improvement. 

We have, then, a commission whose duty it is to ascertain and fix 
what sum the land-owner shall pay in discharge of assessments 

upon his land which ought originally to have been laid ac- 
114 cording to benefits. It must be presumed that the Legisla- 

ture intended that the review should be conducted in con- 
formity with this established legal rule and not in an arbitrary 
manner. 

The act authorizes “ the compromise or settling by arbitration of 
any assessment made by the road board.” 

Arbitrators must regard the legal rights of parties. The right of 
the road board is to levy and collect the assessment in proportion to 
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benefits. Theright of the land-owner is to have the imposed bur- 
den limited in extent to the resulting benefit. 

Thus considered, it is indicated with sufficient clearness that the 
arbitrators are to make a just estimate in proportion to the benefits 
conferred. That rule is still dominant and is to be the guide. 

They are to view the lands of the petitioner, to consider their 
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s | value, and the aggregate of all the assessments against them, and 
l thus they will be enabled to say, and they must say, what sum rep- 
H resents the burden which may be legally imposed according to 


benefits conferred. Those who made the assessments originally es- 
timated what they supposed would prove to be. the resulting benefits. 

Imperfection in human judgment has doubtless led to erroneous 
conclusions. ‘These arbitrators should do what experience will show 
the first assessors should have done. 

They will have the benefit of hindsight, which is always better 
than foresight. 

I think the law will bear this interpretation, and it should be 
adopted, because it supports the action of the Legislature in this 
respect. 

In this view of the act its effect and scope is to give an appeal to the 
land-owner in a case where the judgment against him would other- 
wise be final. Restoration to the injured party by the judgment of 
the tribunal established by this law of the sum taken from him in 
excess of the benefits conferred cannot constitute an illegal taking 
of property from the road board. In such legislation there is no 
infirmity. 
Is the act retrospective as regards property sold before it 
115 was passed? The act applies in terms to any “ assessment or 

assessments that may have been or may hereafter be laid or 
imposed,” and the proviso of the third section is this: 

“ Provided, however, that provisions of this act shall not apply to 
‘ases where the land and real estate has been sold for assessments 
and bought therefor by a bona fide purchaser other than such public 
road board or its representatives.” 

This language clearly gives the act a retrospective effect. The 
exclusion from its operation of those cases where lands are sold to 
others than the road board involves the inclusion of purchases made 
by the said board. 

Is the mortgagee, who has bought the property covered by his 
mortgage, entitled to apply under the provisions of the act ? 

The first section of the act provides that it shall be lawful for the 
road board to adjust and compromise any assessment that may have 
or may hereafter be laid by virtue of the power conferred on said 
road board with the owner or mortgagee of lands which may have 
been or may thereafter be assessed for benefits. 

The second section provides that in case of an application by any 
owner or mortgagee for an adjustment and compromise aud of failure 
of agreement between the road board and applicant the said owner 
or mortgagee may apply for the appointment of arbitrators. 

If the act relates to the time when the assessment was laid the 
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relator was mortgagee; if it refers to the time when application is 
made he was owner. 

In either case he is entitled to the benefit of this legislation. It 
is suggested that under the foreclosure proceedings the mortgagee 
purchased the land com onere, and that if the assessment is now 
diminished he gains an unfair advantage. What proportion of the 
mortgage debt the land subject to the assessment is of sufficient 

value to satisfy this court cannot make a subject of inquiry. 
116 =‘ It must be considered, however, that the mortgagee purchased 

the premises with the knowledge, which all persons are pre- 
sumed to have had, that he had a right to apply under the act of 
1882 for relief from the imposition in so far as it was excessive. In 
that view of the case the probability that the assessment would be 
reduced would tend to increase the sum bid for the property at.the 
mortgage sale. 

There is manifest justice in preserving the rights of the mortgagee 
over whose mortgage an assessment for benefits, subsequent in time, 
is advanced in order of priority. 

This question is answered affirmatively. 

What considerations are to guide the judge in deciding whether 
it is a proper case for arbitration remains to be answered. 

The act requires the owner or mortgagee to give notice to the road 
board of this intended application. When the application is pre- 
sented it is made the duty of the judge to determine whether it is a 
proper case for arbitration. That duty cannot be intelligently dis- 
charged without the presentation to him of such facts, duly verified, 
as will show that the petitioner is entitled to relief. It must, there- 
fore, be implied that the burden falls on the applicant to bring sueh 
facts to the consideration of the judge as will enable him to exercise 
a discretion. ‘The object of the act 1s to give relief to the petitioner 
from an assessment in excess of the. benefits conferred upon him. 
The review which he instituted by his application is for his exclusive 
benefit, and does not affect the prior proceedings so far as they relate 
to others. The sole question will be whether he is burdened in 
excess of his benefits. 

To entitle him to a review he must make a prima facie case to 
that effect. 


117 New Jersey Supreme Court. February Term, 1886. 


SKINKLE 
JACOB SKINKLE On Case Certified. 


vs. . 
: Advisory Rule. 
Essex Pupric Roap Boarp. y 


Certain questions in above cause having been certified to the bar 
of this court by the Hon. David A. Depue, one of the justices thereof, 
holding the circuit — for Essex county, for argument, and the court, 
having heard J. Frank Fort, Esquire, counsel of the petitioner, and 
John W. Taylor, Esquire, counsel of the respondents, and having 
considered the matters so certified for its advisory opinion aforesaid, 
do hereby, on this fifth day of December, eighteen hundred and 
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eighty-five, order and direct that the opinion given in this case shall 
be certified to the said circuit court of the county of Essex for judg- 
ment therein or proceedings thereunder in conformity therewith. 
Let this rule be entered. 
B. VAN SYCKEL, 
Jus. Sup. C't. 


Entered February 24, 1886, on motion of John W. Taylor. 
118 Circuit Court of Essex County. 
JACOB SKINKLE, Petitioner, 


Us. 
Essex Pusric Roap Boarp, Respondents. 


Order Appointing Ar- 
bitrators. 


It appearing to the court by petition, duly verified, filed in the 
above-entitled cause pursuant to the provisions of an act of the 
Legislature of this State entitled “An act to authorize the compro- 
mising or settlement by arbitration of any tax or assessment laid by 
any public road board in this State,” approved March 31, 1882, that 
the above-named petitioner is the owner of certain lands and real 
estate in suid petition fully described, and that said lands are assessed 
for certain public improvements mentioned, the amounts and char- 


acter of which are in said petition fully set forth ; and it further ap- 


pearing that said “eco has applied to the respondents for a 
compromise and adjustment of said assessments, and that the re- 
spondents refused to entertain said compromise or adjustment prop- 
osition, and that said petition was presented to the justice of supreme 
court, holding the circuit for Essex county, after ten days’ notice in 
writing of such intended application, left with the president of the 
respondents, reciting all the foregoing facts; and it further appear- 
ing that at said application to said justice the respondertts were rep- 
resented by counsel and after hearing a rule to show cause was 
granted and testimony taken thereunder and said testimony, on the 
return of said rule, was certified to the supreme court upon certain 
questions for its advisory opinion, which advisory opinion is certi- 
fied to this court, sustaining the position of the petitioner on all 
questions so certified ; and whereas it appears that the facts 
119 _ recited in said petition are true, and it appearing to the court 
to be a proper case for arbitration: 

I, David A. Depue, justice of the supreme court, holding the cir- 
cuit court of the county of Essex, do hereby appoint Harrison Van 
Duyne, Henry N. Parkhurst, and Abram M. Reynolds, three disin- 
terested freeholders, as arbitrators to settle and adjust the matter in 
difference between Jacob Skinkle, the petitioner, and the Essex 
Public Road Board, the respondents, relative to such tax or taxes, 
assessment or assessments, in the petitioner’s petition mentioned. 

And it is ordered that said arbitrators take the oath as required 
by said act and, within ten days after their appointment and the 
subscribing of the oath, view the land and real estate in the petition 
recited upon which said tax or taxes, assessment or assessments, are 
laid, and proceed according to said act to hear all parties and their 
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witnesses and fix and adjust, in the manner and withih the time 
provided by said act, a sum or amount to be paid by the petitioner in 
full settlement and discharge of said tax or taxes, assessment or 
assessments, levied or imposed by the Essex Public Read Board 
against or upon the land and real estate of the petitioner particularly 
mentioned and described in the petition, and make up and present 
their final report in writing to the court, signed by a majority of 
them, within sixty days from the date hereof. 


Dated December 3d, 1885. 
DAVID A. DEPUE, J. S. C. 


120 Essex County Circuit Court. 


JACOB SKINKLE, Petitioner, 
and On Petition, &c. 
Tue Essex Pusrtic Roap Boarp, Respondents. 


Oath of Arbitrator. 


STaTE OF New Jersey, | 
88 
Essex County, f 


Henry N. Parkhurst, one of the arbitrators appointed by the 
Honorable David A. Depue, justice of the supreme court, holding 
the circuit for Essex county, in the above-entitled cause, being duly 
sworn, doth hereby make oath and say that I will faithfully per- 
form the duties and trust reposed in me as such arbitrator in the 
matters in difference between the above-named petitioner and said 
Essex Public Road Board as if recited in the petitioner’s petition. 


HENRY N. PARKHURST. 


Sworn and subscribed before me, the county clerk of Essex county, 
this fifth day of December, A. D. 1885. 
J. WARREN VANDERVEER, 
County Clerk. 


121 Essex County Cireuit Court. 


JACOB SKINKLE, Petitioner, 
and On Petition, &. 
Tue Essex Pusriic Roap Boarp, Respondents. 


Oath of Arbitrator. 


STATE OF NEw JERSEY, 
Essex County, _ 

Abram M. Reynolds, one of the arbitrators appointed by the hon- 
orable David A. Depue, justice of the supreme court, holding the 
circuit for Essex county, in the above-entitled cause, being duly 
sworn, doth hereby make oath and say that I will faithfully perform 
the duties and trust reposed in me as such arbitrator in the mat- 
ters in difference between the above-named petitioner and said Essex 
Public Road Board as if recited in the petitioner’s petition. 


A. M. REYNOLDS. 
11—262 


we 
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Sworn and subscribed before me, the county clerk of Essex county, 
this fifth day of December, A. D. 1885. 
J. WARREN VANDERVEER, 
County Clerk. 


122 Essex County Circuit Court. 


JACOB SKINKLE, Petitioner, 


and Fon Petition, &c. — 


Tue Essex Pusiic Roap Boarp, Respondents. 
Oath of Arbitrator. 


StTaTeE oF New JERSEY, 
a] 88 > 
Essex County, 


Harrison Van Duyne, one of the arbitrators appointed by the 
Honorable David A. Depue, justice of the supreme court, holding 
the circuit for Essex county, in the above-entitled cause, being duly 
sworn, doth hereby make oath and say that I will faithfully per- 
form the duties and trust reposed in me as such arbitrator in the 
matters in difference between the above-named petitioner and said 
Essex Public Road Board as if recited in the petitioner’s petition. 

: HARRISON VAN DUYNE. 


Sworn and subscribed before me, the county clerk of Essex county, 
this fifth day of December, A. D. 1885. 
J. WARREN VANDERVEER, 
County Clerk. 


123 Essex County Circuit Court. 


°,° we 
JACOB SKINKLE, Petitioner, 


and | On Petition. Notice to Parties to 
Tue Essex Pusric Roap Boarp,{ Appear Before Arbitrators. 
Respondents. } 


To Jacob Skinkle, above-named petitioner; The Essex Public Road 
Board, above-named respondents, and all parties in interest: 


Take notice that the undersigned arbitrators, appointed by his 
honor David A. Depue, justice of the supreme court, under the pe- 
tition filed in the above-entitled cause, will sit and hear all parties 
or their witnesses in relation to the matters referred to them on 
Thursday, the seventeenth day of December, 1885, at the hour of 
two o'clock in the afternoon of said day, in the library-room, on the 
sixth floor of the building number 800 Broad street, in the city of 
Newark. . 

Dated December fifth, 1885. 

HENRY N. PARKHURST, 

A. M. REYNOLDS, 

HARRISON VAN DUYNE, 
Arbitrators. 
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124 Essex County Circuit Court. 
Jacos SKINKLE, Petitioner, 
and On Petition, &e. 
Tue Essex Pustic Roap Boarp, Respondents. 


Consent as-to Evidence. 


It is hereby consented and agreed that the evidence taken under 
the rule to show cause in this cause and printed and used in the 
supreme court on the “case certified from the Essex circuit” may 
be used by the arbitrators appointed herein as if the same were . 
taken before them on the presentation of the witnesses by the re- 
spective parties in interest. | 

Dated December 24, 1885. 

J. FRANK FORT, 
Attorney of Petitioner. 
JOHN W. TAYLOR, 
Attorney of Respondents. 


125 Essex County Circuit Court. 
f cINKL itioner ; 
JACOB — Petitioner, Report of Arbitra- 
4 tors. 
Tne Essex Pusrtic Roap Boarp, Respondents. 


To the Hon. David A. Depue, justice of the supreme court : 


The undersigned arbitrators, appointed by your honor as the justice 
of the supreme court, holding the circuit of the county of Essex in 
the above-entitled cause, by an order dated the third day of December, 
A. D. 1885, respectfully report that we have attended to the duties 
required of us, and were, on the fifth day of December, A. D. 1885, ° 
duly sworn before J. Warren Vanderveer, clerk of the said county 
of Essex, that we would faithfully perform the duties and trust re- 
posed in us as such arbitrators in the matters in difference between 
the above-named petitioner and the said Essex Public Road Board, 
as recited in the petitioner’s petition ; that within ten days after our 
said appointment and the subscribing of the said oath we did sev- 
erally and together view the land and real estate upon which the 
assessment or assessments in the petitioner’s petition are laid or im- 
posed, and that after such view, to wit, by notice dated December 
5th, 1885, and signed by us respectively, did notify all the parties 
in interest that as such arbitrators so appoiuted by your honor 
under the petition filed in the above cause we would sit and hear 
all parties or their witnesses in relation to the matters referred to us 
on Thursday, the 17th day of December, 1885, at the hour of 2 
o'clock in the afternoon of said day, in the library-room, on the 

sixth floor of the building No. 800 Broad street, in the city of 
126 Newark, a copy of which notice, together with the acknowl- 
edgments by the respective attorneys of the said respondents — 
and the board of chosen freeholders of the county of Essex and of 
the petitioner, is hereto annexed and made a part hereof. 
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In pursuance to said notice we met at the time and place therein 
mentioned and adjourned the said hearing, at the request and by the 
consent of both parties, until the 24th day of December, A. D. 1885, 
at the same time and place; that upon the said last date we met, 
and, at the requestof the parties in interest and by their consent, 
further adjourned said hearing until Thursday, December 31, 1885, 
at the same hour and place. 

Thereupon, upon the said last day, the said petitioner and said 
respondents respectively appeared before us, and, by writing signed 
by the respective counsel of the respective parties in interest, con- 
sented and agreed that the evidence heretofore taken in this cause 
under the rule to show cause made by your honor therein, printed 
and used in the supreme court on the case certified from the Essex 
circuit, be used by us as arbitrators appointed as aforesaid as if the 
same were taken before us by the presentation of witnesses by the 
respective parties, but no more testimony should be taken before us 
in the matter, a copy of which said consent and agreement and the 
evidence therein referred to is hereto annexed ; that thereupon we 
heard John W. Taylor, Esq., on behalf of the said respondents, and 
J. Frank Fort, Esq., on behalf of the petitioner, and duly considered 
said evidence, and it being agreed that we should not consider any 
question as to the taxes levied on the said property by the township 
of Clinton recited in the petition filed in this cause in making up 
our sum or estimate of the amount to be paid by the petitioner in 
settlement and discharge of the assessments levied against the 
said property, but should only consider the assessments laid 
by the respondents against the said property, we did thereupon 
adjourn, to meet on the 2d day of January, A. D. 1886. On 

that date we did further take into consideration the assess- 
127 ments so levied by respondents; of every nature whatsoever, 

remaining unpaid and of the value of the land and real 
estate in proportion to the said estimates so laid and imposed 
against the same, proceeded to fix and adjust a specific sum or 
amount to be paid by the said petitioner so petitioning in full settle- 
ment and discharge of the said several assessments recited in the 
petitioner’s petition filed in this cause and imposed by said public 
road board, the respondents, against the land and real estate par- 
ticularly mentioned and described in the petitioner’s petition under 
which we were appointed; and we did thereupon fix and adjust the 
specific sum or amount to be paid by the said Jacob Skinkle, peti- 
tioner aforesaid, in full settlement and discharge of the said assess- 
ments and each of them, as stated in the petitioner’s petition, at the 
sum or amount of eight hundred and forty dollars ($810); and we do 
hereby report and certify that we have so fixed said sum or amount 
after a careful examination of said land and real estate and said 
public improvements for which said assessments were laid or im- 
posed and the evidence before us, witl a view to charge said prop- 
erty with and to make said assessments conform in amount to the 
benefits conferred,.and do hereby determine that the benefits con- 
ferred upon said property by said improvements amount to the said 
sum of eight hundred and forty dollars ($840) as aforesaid, and do 
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hereby, in pursuance of the command of the order appointing us 
made by your honor, make this our final report in writing to your 
honor as such justice of the supreme court appointing us within 
sixty days from the date of our said appointment, signed by all 
of us. 

All of which is respectfully submitted. 


Dated January 11, 1886. 
HARRISON VAN DUYNE. 
HENRY N. PARKHURST. 
A. M. REYNOLDS. 


128 In the Matter of Jacon SKINKLE, Petitioner, 
' ° and 
Tue Essex Pusitic Roap Boarp. 


The following com missioners, Messrs. Harrison Van Duyne, Henry 
N. Parkhurst, and A. M. Reynolds, having been appointed by Jus- 
tice David A. Depue in the matter of assessment of ‘The Essex Road 
Board vs. Jacob Skinkle, the commissioners met at the court-house, 
in the city of Newark, December 5th, 1885, and were duly qualified 
by the county clerk, and at once organized by appointing Mr. H. 
Van Duyne chairman and A. M. Reynolds secretary ; after organiza- 
tion and consultation adjourned to meet upon the lands under con- 
troversy on December 11th, 1885. 


Invinaton, N. J., Dec. 11th, 85. 


Comnnissioners met pursuant to adjournment (all present). After 
viewing the grounds further adjourned, to meet at the Law Library, 
in the city of Newark, on December 17th, 1885. 


Law Liprary, Dec. 17th, 1885. 


Commissioners convened pursuant to call (all present), and after 
consultation, at the request of counsel and for their convenience, 
postponed the examination in the-case until December 24th, 1885. 


Law Liprary, Dec. 24th, 1885. 


Commissioners met pursuant to adjournment (all present), when 
the printed testimony in the case was presented, read, and discussed, 
after which the commisioners adjourned to December 31st, 1885, to 
hear argument of counsel. 

Law Liprary, Dee. 31st, 1885. 
Commissioners met pursuant to adjourment (all present), 
129 when counsel fully discussed questions appertaining to mat- 
ters involved in this case, Judge Fort appearing for Mr. 
Skinkle and ex-Senator Taylor for the Essex Road Board ; after 
which adjourned, to meet at office of H. N. Parkhurst on January 
2d, 1886. | 
JANUARY 2p, 1886. 

The commissioners met pursuant to adjournment (all present). 
After a full consideration of the case as presented the sum of $840 
was unanimously agreed upon as the amount of benefit the prop- 


4 
etty of Jacob Skinkle derived from the road-board improvements 7 * 


in question. 
Adjourned, to meet January 11th, 1886, at which time the report 


was agreed upon and signed. 
A. M. REYNOLDS, See. 


130 Essex County Circuit Court, City of Newark. 
JACOB SKINKLE, Petitioner, 
v8. 7 On Petition, &c. 
Tue Essex Pusiic Roap Boarp, Respondents. 


The arbitrators heretofore appointed by the court in the above- 
entitled cause having presented their final report in writing within 
sixty days after the date of their appointment pursuant to statute— 

It is hereby ordered, this thirtieth day of January, 1886, that said 
report be filed with the clerk of the county of Essex, there to remain 
of record. : 

And it is further ordered that the respondents pay the said arbitra- . 
tors twenty-five dollars each and to the petitioner the sum of one bun- 
dred and eleven dollars and fifty cents, taxed costs in the case on the 
case certified to the supreme court. , 

| DAVID A. DEPUE, J. 


131 New Jersey Supreme Court. 
Tue Strate (THe Essex Pusric Roap at | 
cee ag ( Writ of Certiorari. A 
JACOB SKINKLE. ] 


New JERSEY, 88: 


The State of New Jersey to J. Warren Vanderveer, clerk of the 
county of Essex, Greeting: 
[x. s.] We, being willing to be certified of a certain report of Har- 
rison Van Duyne, Henry N. Parkhurst, and Abraham M. 
Reynolds, arbitrators appointed by his honor David A. Depue, one 
of the justices of our supreme court, on the petition of Jacob Skinkle, 
on the third day of December, eighteen hundred and eighty-five, to 
settle and adjust the matter in difference between Jacob Skinkle and 
the Essex Public Road Board concerning certain taxes and assess- 
ments in the said petition mentioned, do command you that the So 
said report, petition, and appointment, and all things touching or 
concerning the same, as fully as they remain before you or in your 
custody, you do certify and send to our supreme court, to be held at 
Trenton on the third Tuesday of February next, togetner with this 
writ, that therein may be done what of right and according to law 
ought to be done. 
itness Mercer Beasley, Esq., chief justice of our supreme court, 
at Trenton, this thirtieth day of January, eighteen hundred and 


eighty-six. | 
B. F. LEE, CVk. oa 
JOHN W. TAYLOR, Aitt’y. a 
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Return. 


To the justices of the supreme court of the State of New Jersey : 


I, J. Warren Vanderveer, clerk of the county of Essex within 
named, do hereby certify and return the within-mentioned report, 
petition, and appointment, with all things touching the same, as I 
am commanded. 

Witness my hand and seal this tenth day of February, A. D. 


1886. . 
J. WARREN VANDERVEER, Clerk. [t. s.] 
132 New Jersey Supreme Court. | 


Tne State (Tue Essex Pusric Roap 
Boarp, Prosecutor . 
“i on | On Certiorari. Reasons. 


JACOB SKINKLE. 


The said plaintiff, by John W. Taylor, its attorney, prays that the 
report and proceedings of the said arbitrators and the order direct- 
ing the said report to be filed and the payment of costs and arbi- 
trators’ fees by the said prosecutor may be reversed, set aside, and 
for nothing holden for the reasons following, to wit, viz: 

1. Because the statute, under color whereof said proceedings were 
had and said report and order thereon were made, is unconstitu- 
tional and void. 

2. Because the said proceedings, report, and order were irregular 
and not in conformity with the statute under color of which they 
were had and made. 


3. Because the said arbitrators, in their proceedings and report, 
disregarded and violated the provisions of the act constituting the 


said Essex Public Road Board and the supplements thereto. 


4. Because the specific sum or amount fixed by the arbitrators to 
be paid is not and does not purport to be equal to the whole benefit 
conferred. 

5. Because the said specific sum or amount so fixed is not and 
does not purport tg be in proportion to the benefits conferred. 


6. Because the said order directing the payment of costs and fees 
by the said prosecutor was made without notice to or opportunity 
to be heard by the prosecutor. 


7. Because the said proceedings, report, and order are in divers 
other respects illegal and unjust. 
JOHN W. TAYLOR, 


Att’y for Prosecutor. 
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133. New Jersey Supreme Court. November Term, 1886. 


Tue Strate (THE Essex Pustic Roap Boarp) 
v8. On Certiorari. 


JACOB SKINKLE. 


John W. Taylor, Esq., for relator. 
J. Frank Fort, Esq., for defendant. 


Van SyckeEt, J.: 

The subject-matter for review in this case is the report of arbi- 
trators appointed on the application of Jacob Skinkle, the defend- 
ant, under the provisions of the act entitled “ An act to authorize 
the compromising or settling by arbitration of any tax or assess- 
ment laid by any public road board in this State.” Laws, 1882, p. 
256. 

The relator insists, in the first place, that the arbitrators should 
have taken into consideration not only the assessments against the 
defendant, who alone petitioned for the benefit of said act, but also 
all other assessments for the same improvements imposed by the 
road board on all the lands assessed therefor. 

Does the failure to pursue such a course render the proceedings 
abortive ? 

The proceedings under the act was instituted by Skinkle for his 
his own benefit. No other land-owner is interested in it. Every 
land-owner affected by like assessments may, at his option, institute 

proceedings under the act for his own exelusive benefit. 
134 The estimate and assessment of the arbitrators, in each 
ease in which the benefit of the act is invoked, is conclusive 
only as to the petitioner under the act and has no effect whatever 
upon the assessments of other parties. The judgment of arbi- 
trators appointed in one case could not guide or control those ap- 
inted in any other case. With the diversity of opinion which 
would naturally be entertained by different boards of arbitrators, 
the review in each case of the entire assessment could have but 
little tendency to preserve the principle of equality and proportion 
which should mark the original assessment. The magnitude of the 
labor which would be involved in reviewing and considering each 
assignment in its entirety would be appalling. There is nothing 
in the act which indicates a purpose to establish such a scheme. 

The third section of the act provides that after the arbitrators are 
sworn they shall view the land and real estate upon which the tax 
or taxes, assessment or assessments, is laid or imposed, and after such 
view shall notify all parties in interest of the time and place when 
they will hear the parties and their witnesses, and shall, after hear- 
ing the parties and taking into consideration all taxes, assessments, 
and impositions of every nature whatsoever, and of the value of 
the land and real estate in proportion to the taxes and assessments 
against the same, proceed to fix and adjust the sum to be paid by 
the owner or owners so petitioning in full settlement of the tax or 
taxes, assessment or assessments, levied or imposed by the road 
board. The ouly parties to this proceeding are the road board and 
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Skinkle. The taxes, assessments, and impositions to be considered 
are those against Skinkle, and the value of his lands and real es- 
tate in proportion to the taxes and assessments against them is to 
estimated, and then the arbitrators are to proceed to fix the sum he 
is to pay in discharge of such taxes and assessments. 

The object of the act of 1882 is to relieve lands when the assess- 

ment against them is greater than theaccruing benefit. The 
135 relief is limited to the party applying for the protection of 

the act, and to bring himself within it he must show such 
excess of burden. 

Such was the view taken by. this court in a cause between the 
same parties, reported in 18 Vr., 93. The court there said: 

“The object of the act is to give relief to the petitioner from an 
assessment in excess of the benefits conferred upon him. The re- 
view which he institutes by his application is for his exclusive bene- 
fit, and does not affect the prior proceedings so far as they relate to 
others. The sole question is whether he is burdened in excess of 
his benefits. To entitle him to a review he must make a prima — 
facie case to that effect.” 

If the assessments had been fixed by the arbitrators at a sum 
equal to the full benefit conferred upon Skinkle’s lands the road 
board cannot complain that due proportion between the various 
land-owners assessed has not been preserved, The consideration of 
proportion might ease one land-owner and burden another, but in 
no event could it lead to the laying of an assessment in excess of 
the benefit conferred. Does the report of the arbitrators show that 
they have imposed upon Skinkle’s lands a burden equal to the bene- 
fits ? 

The language of the court is this: 

“ We fix the specific sum to be paid by the petitioner at the sum 
of $840, and we do hereby certify that we have so fixed said sum 
after a careful examination of said land and said public improve- 
ments for which said assessments were laid with a view to charge 
said property with and to make said assessments conform in 
amount to the benefits conferred, and do hereby determine that the 
benefits conferred upon said property by said improvements 
amount to the said sum of $840.” 

This language leaves no room to doubt that the assessment fixed 
by the arbitrators is equal to the entire benefit conferred by the im- 
_ provement. 

In these respects: there is no error in the proceedings, nor does 
any error appear in the order of the judge in regard to costs. 

The proceedings below should be approved. 


136 New Jersey Supreme Court. November Term, 18386. 


JACOB SKINKLE 
ads. On Certiorari. 
Tue State (THe Essex Pusric Roap Boarp). 


The court, having heard the argument of counsel and inspected 
12—262 
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the proceedings and assessment removed by the writ in the cause 
und duly considered the reasons filed— 
It is ordered that said proceedings and assessments be in all 
things affirmed, with costs to prosecutor. 
Entered November 23, 1886. 
On motion of— 
J. FRANK FORT, Attorney. 


137 The act entitled “An act to authorize the compromising or 
settling by arbitration of any tax or assessment laid by any 

public road board in this State,” approved March 31, 1882, is con- 
stitutional. 

The said act is retrospective in its character. 

Either the owner of land or the mortgagee may apply under the 
act. 

A case was made before the justice to whom the application was 
made which justified him in appointing arbitrators. 

The proceedings and report of the arbitrators are legal. 

There is no difficulty in carrying out the provisions of said act. 


N. J. Court of Errors and Appeals. June Term, 1887. 


THE STATE: 


THe Essex Pupstic Roap Boarp, P|’ffs in Error, 
US. 
JACOB SKINKLE, Def’t in Error. 


On Error to Su- 
preme Court. 


Argued at March term, 1887. | 
Mr. John W. Taylor, for pl’ffs in error; Mr. J. Frank Fort, 
contra. 
138 The opinion of the court was delivered by— 


PARKER, J.: 
To understand the questions involved in this cause it will be 

‘ necessary to state, somewhat in detail, the legislation on the sub- 

ject. 

“The Essex Public Road Board” was created by an act of the 

Legislature approved March 31, 1869. The object of the act was 

to create a body charged with the duty of constructing and main- 

taining a better class of public carriage roads in the county of 

Essex. 

The fifth section of the act provides for the assessment of damages 
sustained by owners of lands taken for roads, and also for assess- 
ment upon other lands benefited by such roads. 

The fifteenth section provides that the assessments laid for bene- 
fits shall be and remain liens upon the lands benefited until paid, 
and where the assessments are not paid authority is given to the 
board to sell such lands at public sale to any person who will take 
it for the shortest period of time, not exceeding fifty years, and pay 
the full amount due on the assessment. 

The section last named also enacts that the road board shall give 


LP 
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to the purchaser of the lands a certificate of sale describing the prem- 
ises so sold and the length of time for which they were purchased, 
and also contains the further provision that if at the end of three 
years from the day of sale the lands shall not have been redeemed, 
the board, upon surrender of said certificate, shall execute and de- 
liver to the purchaser a declaration of sale of said lands, with the 
provision that the time for redeeming the same shall remain open 
(notwithstanding the term of three years may have expired) until 
the term for which the purchaser agreed to take the same 
139 shall be ended. 3 
By a supplement approved March 31,1875, it was provided 
that such lands as were not bid off when offered at the original sale 
or at a resale when the first purchaser failed to comply should be 
struck off to the road board by its corporate name for the term of 
fifty years, and that it might be held and sold or assigned and dis- 
posed of by said board for the use of the county, with all the rights 
and privileges of a purchaser at such sale and subject to the same 
conditions and limitations. 

On the 3lst day of March, 1882, an act was passed which gives 
power to compound, adjust, and compromise any tax or assessment 
which may have been laid or might thereafter be laid by virtue of 
the powers conferred by the acts concerning the road board between 
the board and the owner or mortgagee of any land which may have 
been or thereafter might be taxed or assessed for benefits, and to 
discharge the land from the lien of such tax or assessment upon 
payment of the sum agreed upon. 

The said last-mentioned act also provides that in case of an ap- 
plication by any owner or mortgagee for an adjustment with the 
road board of any tax or assessment laid and their failure to agree 
or in case of neglect or refusal of the board to act upon the appli- 
cation, the owner or mortgagee who made the application to the 
board for adjustment may petition the justice of the supreme court 
who holds the cireuit court of the county where the land lies for the 
appointment of arbitrators to settle and adjust the matter in differ- 
ence between the petitioner and the board. 

The third section of the act last mentioned provides that the 

said justice of the supreme court, if, in his discretion, he 
140 deems it a proper case for arbitration, shall appoint arbi- 

trators, who, after notice and hearing, shall fix and adjust a 
specific sum to be paid by the owner or mortgagee so petitioning in 
full settlement and discharge of the tax or assessment, provided that 
said act shall not apply to cases where the land had been sold for 
taxes or assessments and bought by a bona fide purchaser other than 
the board or its representative. 

The said act also requires that the arbitrators shall report in writ- 
ing to said justice of the supreme court, who will order it filed with 
the clerk of the county, and that upon service of a certified copy of 
such report on the road board, with the tender of the amount named 
therein, together with interest, to the board, it shall, by its proper 
officers, receipt the tax or assessment against such land in full and 
give a release and acquittance of the same from the lien of any such 
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tax or assessment, and that the said land shall, by operation thereof, 
be freed, released, and discharged from the lien and encumbrance 
thereof. 

Under the act of 1882 Jacob Skinkle, the defendant in error, pre- 
sented a petition to the justice of the supreme court who holds the 
circuit court of Essex county, asking for the appointment of arbi- 
trators to settle and adjust the matter in difference between him and 
“the Essex Public Road Board ” in reference to certain assessments 
for benefits which had been imposed on certain lands of his under 
the act incorporating the Essex County Road Board and supple- 
ments thereto. : 

It appears by the petition that the title to the lands on which the as- 
sessments for benefits had been laid, at the time they were laid and at 

the time the improvements were made, stood in the name of 
141 Caleb B. Headley, and that the said Jacob Skinkle held a 

mortgage thereon, and that subsequently, but before the filing 
of the petition, said Skinkle became the owner thereof by purchase 
under foreclosure proceedings on his mortgage. 

The petition of Skinkle states that he had applied in writing to 
the road board for an agreement and compromise of the assessments 
on said land laid for benefits, and that said board had declined to 
entertain the same. 

After presentation of the petition duly verified to the justice, and 
after testimony had been taken, the said justice certified to the su- 
preme court, for its advisory opinion, a number of questions of law 
which had been raised before him on the motion to appoint arbi- 
trators. The supreme court heard argument upon the questions 
which had been certified, and returned to said justice its advisory 
opinion, in which the legal position of the petitioner on all the 
questions certified was sustained. Whereupon the justice proceeded 


under the petition and appointed arbitrators to settle and adjust the - 


matter, and to hear parties and their witnesses, and to fix the sum 
to be paid by the petitioner in full settlement and discharge of said 
assessments laid by the Essex Public Road Board upon said land. 

The arbitrators reported that they fixed and adjusted a specific 
sum (naming the amount) to be paid by said Skinkle to the road 
board in full settlement and discharge of the assessments which had 
been made on said land in order to make said assessment conform 
in amount to the benefits conferred upon said property by the im- 
provements. Upon coming in of the report the justice ordered it 

filed. Then the road board, by writ of certiorari, brought all 
142 the proceedings to the supreme court, where it was decided 
' that there was no error. 

The writ of error to this court, therefore, brings before us all the 
questions which were raised before the justice and by him certified 
as aforesaid, as well as the legality of the action of the arbitrators 
in fixing the amount to be paid by the petitioner in discharge of 
the assessments on the land. 

Assuming the statute of 1882 to be constitutional, the action of 
the arbitrators was legal. It conformed to the statute in every re- 


spect. 


. 
e 


~ been !aid, if unable to agree with the road board on a sum by way 


* 1882 was retrospective in its character in respect to land sold before 
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Each land-owner upon whose lands assessments for benefits had 


of adjustment and compromise, had the right to apply for arbitra- 
tors. In considering his application the arbitrators were not required 
to be governed by assessments which had been made, at the instance 
of the road board, on other lands. The statute requires the arbi- 
trators to view only the land mentioned in the petition upon which 
the assessment for benefits had been laid, and, after hearing parties 
and witnesses, to take into consideration assessments on that land, 
and its value in proportion to the assessments against it, in order to 
fix and adjust a sum to be paid by the petitioner in full settlement 
of the lien on that land. The language is too plain to admit of 
doubt. 

It is objected that the specific amount fixed by the arbitrators, in 
their report in this case, is not and does not purport to be equal to 
the whole benefit conferred, nor in proportion to the benefit con- 
ferred. The express words of the report furnish a sufficient answer 
to this objection. The following is the language used, viz: “ And 

we do hereby report and certify that we have so fixed said 
143 sum or amount after a careful examination of said land and 

said public improvements for which said assessments were 
laid and the evidence before us with a view to charge said property 
with, and to make said assessments conform in amount to, the bene- 
fits conferred, and do hereby determine that the benefits conferred 
upon said property by said improvements amount to the sum of 
$540 dollars.” 

The other questions before us for adjudication in this cause are 
those which were considered and passed upon by the supreme court 
before the appointment of the arbitrators, and are stated in the ad- 
visory opinion of said court before mentioned, to be found in 18 
Vr., page 93. 

One of these questions is, What considerations are to guide the 
justice in deciding whether a proper case for arbitration is presented 
by the petitioner? The supreme court answered the question by 
holding that the petitioner must present to the justice such facts, 
duly verified, as A oe that he is entitled to relief under the act. In 
this case the petition was accompanied by affidavits sustaining the 
facts alleged therein. It sets forth that said land had been assessed 
for benefits for opening and widening Springfield avenue, for extra 
paving thereon, and for change of grade on said avenue in certain 
sums which together amounted to $1,955.14, without interest, and 
that the value of said land was not in excess of $1,500. This made 
a case, nut merely justifying the appointment of arbitrators, but 
requiring the justice, in the exercise of a reasonable discretion, to 
appointthem. The petitioner was not required to show more than 

a prima facie case to establish his right to the appointment 
144 off arbitrators; but he did more, and proved by the deposi- 

tions taken on a rule to show cause before the appointment 
was made that he was entitled to the relief provided by the act. 

The plaintiff in error, among other things, denied that the act of 
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the act was passed. The supreme court advised the justice that it 
was retrospective. This is undoubtedly correct. The express lan- 
guage of the act settles it. The first section reads as follows, viz: 
“It shall and may be lawful for any public road board to com- 

ound, adjust, and compromise any tax or assessment that may 
ae been or may hereafter be laid,” &c. The remaining sections, 
which authorize the appointment of arbitrators and direct the mode 
of action, also refef to assessments that may have been laid, as well 
as to those which might thereafter be laid. The proviso at the end 
of the third section clearly shows that the provisions of the act apply 
where the land on which the assessment was laid had been sold to 
the road board, whether sold before or after its passage. 

Another inquiry submitted to the supreme court for its advisory 
opinion was whether a mortgagee who had purchased the property 
covered by his mortgage could apply for arbitrators. The act of 
1882 settles that inquiry by expressly providing that the road board 
might adjust and settle the assessment with the owner or mortgagee 
of lands assessed for benefits, and in case of the neglect of the board 
to entertain the proposition for adjustment or failure to adjust and 
settle, then that the owner or mortgagee might petition for arbitra- 

tors. In this case the petitioner, at the time of the improve- 
145 ments, of the assessments therefor, and the sale, was mort- 

gagee of the land in question, and when the application for 
arbitrators was made he was owner of the land. There is no doubt 
that the petitioner, whether regarded as owner or mortgagee, was 
entitled to relief under the act. 

Again, there is no imperfection in the act for want of providing a 
mode or principle to govern the arbitrators. The matter submitted 
to them for inquiry and settlement is very simple. The petitioner 
complains that the assessments which had been laid on his land are 
greater in amount than the benefits to be derived from the improve- 
ments, and he prays that the assessments be reduced to a sum equal 
to the benefits. Proof is taken as to the value and the arbitrators 
report in accordance with the proofs. If it appear that the land is 
not worth as much as the amount of the assessments that had been 
laid upon it it follows that such assessments were erroneous. There 
is no difficulty in carrying the act of 1882 into effect. 

The questions so far considered have been answered upon the hy- 
pothesis that the act of March 31, 1882, is constitutional. The plain- 
tiffs in error attack its constitutionality, and this is the important 
question in the cause, for if that act be invalid all the proceedings 
under it must fall and the judgment of the supreme court be re- 
versed. 

It is said that the title of the act of 1882 embraces more than one 
object and does express the true true object of the law. ‘The con- 
stitutional requirement in this respect is not violated. All parts of 

the act have proper relation to each other and to tlie title. 
146 State vs. Hammer, 13 Vroom, 438; Payne vs. Mahon, 15 
Vroom, 213. 

It is further urged that the act is unconstitutional because it as- 

suimes to provide a mode whereby land of the road board may be’ 
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taken from it without its consent and by compulsion and coercion 
transferred to another upon payment of a sum fixed by arbitrators, 
in the selection of whom the board does not participate. It is ar- 
gued that such legislation impairs the obligation of contracts, and 
it is styled in the argument a species of robbery. Before acceding 
to this position, expressed in such extreme language, it will be well 
to inquire if the road board ever had any property right in the land 
for which it held a declaration of sale which was beyond the power 
of the Legislature to control. 

While “ the Essex Public Road Board” may be classed under the 
general head of municipal corporations, the powers with which it is 
invested are fewer and more restricted than those which municipal 
corporations usually possess. It may properly be termed a quasi 
corporation whose functions are wholly of a public nature and havy- 
ing corporate powers only for certain specified purposes. Such a 
corporation is a mere agent employed as part of the machinery of 
government to aid in carrying on a portion of its affairs of a local 
nature. It has no property and cannot have, except provided by 
the law creating it or the supplements thereto. Under the original 
act it had no power to acquire and hold lands. It had authority 


only to order sale and transfer to purchasers for the public under: 


and by virtue of unpaid assessments which had been laid for sup- 

posed benefits from proposed improvements. In 1875 power 
147 was given the board (in case others did not become pur- 

chasers) to take a declaration of sale in its corporate name to 
hold and dispose of for the use of the county. The land did not be- 
come the property of the board, but its name was used, for the sake 
of convenience, as the channel through which the public would pass 
title to any one who would subsequently purchase. The land was 
held in the corporate name of the board as the property of the pub- 
lic, subject to the right of redemption during fifty years, and subject 
also to the control of the Legislature. 

Such corporations do not hold property thus intrusted to them as 
their property under contract, but by virtue of legislation, subject 
to all changes which the Legislature may make. To constitute a 
contract there must be two contracting parties. In this case the 
Government (acting through the Legislature) and the road board 
were one and the same party. ‘They did not and could not contract 
with themselves. If there was a contract in the act of 1882 it was 
between the Government and the land-owner whose land had been 
assessed for benefits. By that act the Government said to the land- 
owner, If you think the assessments on your land too high you may 
apply for relief under its provisions. The land-owner “chooses to 
apply, and the application results in taking off part of the burthen 
and releasing the land from the lien of the assessment. The Gov- 
ernment is bound by the passage of the act to the land-owner who 
applies, and the land-owner is bouna by accepting the act and pro- 
ceeding under it. These are the only parties interested. The road 
board, being the mere agent of one of the contracting parties, has 

no right to intervene as an obstructionist and raise the ques- 
148 __ tion of alleged violation of the obligation of contracts and 
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the taking of property without compensation. The road board 
alone complains, and that body has no vested right or interest 
in the premises, no right which is not subordinate to the action of 
the Government through the Legislature. The Legislature, which 
brought “The Essex Public Road Board” into being, has the right 
to amend the acts affecting it in such manner and to sueh extent as 
the public interests may require.- The Legislature may even annul 
all the powers of the road board by repealing tle law creating it so 
long as it does not interfere with individuals who purchase bona fide 
under its provisions. 

The act of 1882 was not only constitutional but wise legislation. 
So long as assessments greater in amount than the value of the land — 
on which they were imposed remained the owner would not redeem, 
nor could purchasers be found. The consequence was that the pub- 
lic did not receive any part of the assessments. By providing a 
mode of adjustment between the Government (through its agent, the 
road board) and the land-owner the public is enabled to obtain a 
portion of the money by discharging the land from the lien. 

The rights of bona fide purchasers are not affected by the act. 


No constitutional right is violated and the public is benefited. 


When the Legislature found that a mistaken and oppressive policy 
had been pursued it was not only its right but its duty to furnish a 
mode of relief. At all events, the road board has not such legal 
status as will authorize it to intervene. 
The views above expressed are supported by numerous au- 
149 thorities. The leading case on the subject is thatof Darling- 
ton vs. The Mayor of New York, in Sist N. Y., 164, &e. | 
The authorities cited on behalf of the plaintiffs in error on the 
question of the constitutionality of the act concede the general 
doctrine that the Legislature may alter and even abolish laws in- 
corporating municipal incorporations, but maintain that in so doing 
property rights cannot be violated. Those authorities, so far as they 
refer to property rights, do not apply to this causé, because the road 
board did not have the right of property in the land in reference to 
which the arbitrators were called to act. They refer to cases where 
counties, cities, or townships, having by their charters full power to 
acquire by purchase and to bold property, have exercised such 
power, usually in furnishing public buildings for governmental use. 
No case can be found which applies to the facts now before the 
court where not a dollar oas been paid for the land by or for the 
road board, but where the land in question was assessed for benefits 
and because of non-payment thereof was transferred nominally to 
the agent for the use of the Government. 
There is no error in the rulings of the supreme court, and the 
judgment of that court is affirmed. 
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150 STATE OF New JERSEY. 
[Coat of arms. | 
DEPARTMENT OF STATE. 


[, Henry C. Kelsey, secretary of state of the State of New Jersey 
and ex officio clerk of the court of errors and appeals in the last resort 
in all causes, do hereby certify that the foregoing is a true copy of 
an opinion read in the above-stated cause, June term, 1887, as the 
same is taken from and compared with the original (filed July 22nd, 
1887) now remaining on file in my office. 

In testimony whereof I have here- 
Seal of the Secretary of the unto set my hand and affixed the 
State of New Jersey. official seal of said court this twenty- 
sixth day of July, A. D. 1887. 
HENRY C. KELSEY, 
Secretary of State. 


| Endorsed:| N.J. court of errors & appeals. June term, 1887. 
The State, The Essex Public Road Board, pl’ffs in error, vs. Jacob 
Skinkle, deft in error. On error to supreme court. Opinion. 
Parker, J. 

{Stamped :] John W. Taylor, Newark, N. Y., Sep. 6, 1887. 


151 New Jersey Court of Errors and Appeais. June Term, 1887, 


In Error to Su- 
preme Court. 


Prosecutor) 
V8. 


JACOB SKINKLE. 


THe Strate (Tuer Essex Purpntic Roap Boarp 
a 
{ 
{ 


The cause having been duly argued at the March term of this 
court, A. D. 1887, by John W. Taylor, of counsel for the plaintiffs 
in error, and J. Frank Fort, of counsel for the defendant in error, 
and the court having considered the same and finding no error in 
the record or proceedings in the supreme court— 

It is thereupon, on this 22d day of July, A. D. 1887, ordered and 
adjudged that the judgment of the supreme court removed by the 
writ of error in this cause be affirmed with costs, and that the record 
be remitted to tne supreme court, to be proceeded with in accord- 
ance with this judgment and the practice of said court. 

On motion of— 

J. FRANK FORT, 
Att'y of Defendant in Error. 


152 [Endorsed :] New Jersey court of errors and appeals. The 
State, The Essex Public Road Board, prosecutors, vs. Jacob 

Skinkle. In error to supreme court. Remittitur. J. Frank Fort, 

att’v of deft in error. Filed July 29, 1887. Benj. F. Lee, clerk. 
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STATE OF NEw JERSEY: 


1, Henry C. Kelsey, secretary of state of the State of New 
[x.s.] Jersey and ex officio clerk of the court of errors and appeals 
in the last resort in all causes, &c.,do hereby certify the 
foregoing to be a true copy of an order made in the above-stated 
cause as the same is taken ,from and compared with the minutes of 
said court. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this twenty-ninth day of July, A. D. 1887. 
: HENRY ©. KELSEY. 
A true copy. 


BENJ. F. LEE, Clk. 


153 Know all men by these presents that we, The Essex Public 

Road Board, James Peck, and John Y. Diefenthaeler, of the 
county of Essex and State of New Jersey, are held and firmly bound 
unto Jacob Skinkle, of said county, in the just and full sum of one 
thousand dollars, to be paid to the said Jacob Skinkle, his certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our successors, heirs, 
executors, and administrators, respectively, jointly and severally, by 
these presents. 

Sealed with our seals and dated this twenty-eighth day of July, 
eighteen hundred and eighty-seven. 

Whereas the above-bounden The Essex Public Road Board hath 
prosecuted a writ of error out of the Supreme Court of the United 
States, directed to the supreme court of the State of New Jersey, to 
reverse a judgment in a suit between the State of New Jersey (on 
the prosecution of The Essex Public Road Board) and Jacob Skinkle 
rendered by the court of errors and appeals of said State, the record 
whereof has been remitted to and now remains in the said supreme 
court of said State: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Essex Public Road Board shall prosecute its said 
writ of error to effect and answer all damages «& costs if it shall fail 
to make its plea good, then this obligation shall be void; otherwise 
to remain in full force and virtue. 


JAMES PECK, [L. 8. ] 
President of Essex Public Road Board. 
JAMES PECK. L. 8. 
JOHN V. DIEFENTHAELER. n . 


Sealed and delivered in the presence of— 


JOHN W. TAYLOR. 


[Endorsed:] Supreme Court of the United States. The Essex 
Public Road Board vs. Jacob Skinkle. Security on error. John W. 
Taylor, att’'y. (Copy.) This bond is approved July 28th, 1887. 
Joseph P. Bradley, asso. justice Sup. C’t U.S. This copy is to be 
annexed to and returned with the writ of error to U.S. Sup. C't. 
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154 ‘Tue Unitrep Srates or AMERICA, 88: 


To Jacob Skinkle, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of New Jersey, 
wherein The Essex Public Road Board is plaintiff in error and you 
are defendant in error, to show cause, if any there be, why a judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 28th day of July, in the year eighteen hun- 
dred and eighty-seven. 

JOSEPH P. BRADLEY, 
Asso. Justice Sup. C’t U.S. 


[I hereby, as attorney for the above-named Jacob Skinkle, acknowl- 
edge service of the foregoing citation by a delivery of a true copy 
thereof to me July 28, 1887. 

J. FRANK FORT, 
Att’y of Jacob Skinkle. 


[Endorsed :] Supreme Court of the United States. The Essex 
Public Road Board vs. Jacob Skinkle. Citation and acknowledg- 
ment of service, &c. Ret’ble Oct. term, 1887. John W. Taylor, 
att’y. Please file this with writ of error. J. W T. 


155 Supreme Court of the United States. 


Tur Essex Puptic Roap BoarRp 
v. On Error. October Term, 1887. 
JACOB SKINKLE. 


Afterwards, to wit, on the second Monday of October, in the year 
1887, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said The Essex 
Public Road Board, by John W. Taylor, its attorney, and says that 
in the record and proceedings aforesaid and also in the giving of 
judgment aforesaid there is manifest error, in this, to wit, that by 
the record aforesaid it appears that the judgment, proceedings, and 
assessments therein mentioned were in all things affirmed with costs, 
whereas the said judgment, proceedings, and assessments should 
have been reversed, set aside, and for nothing held. 

There is also error in this, to wit, that by the record aforesaid it 
appears that the judgment aforesaid in form aforesaid was given for 
the defendant against the said plaintiff whereas by the law of the 
land judgment ought to have been given for the plaintiff against 
the defendant. 

And the said plaintiff prays that the judgment aforesaid for the 
errors aforesaid and for other errors in the record and proceedings 
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aforesaid may be reversed, set aside, and for nothing held, and that 
the plaintiff may be restored in all things which it has lost by oc- 
casion of the judgment aforesaid, &c. 
| JOHN W. TAYLOR, 
Att'y for PUUff in Error. 


[Endorsed :] Supreme Court of the United States. The Essex 
Public Road Board v. Jacob Skinkle. On error. Assignment of 
errors. John W. Taylor, att’y. Filed Jul- 29, 1887. Benj. F. Lee, 
cl’k. This is to be returned with the writ of error to U.S. Sup. 
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The President of the United States to the honorable the judges of 
the supreme court of the State of New Jersey, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said court, before you, on 
remittitur from the court of errors and appeals of said State, between 
the State of New Jersey (The Essex Public Road Board, prosecutor) 
and Jacob Skinkle, wherein was drawn in question the validity of 
a statute of said State on the ground of the same being repugnant 
to the Constitution of the United States and the decision was in 
favor of its validity, a manifest error hath happened, to the great dam- 
age of the said The Essex Public Road Board, as by its complaint 
appears, we, being willing that the error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct thaterror what of right and according to the lawsand customs 
of the United States should be done. 

Witness the Honorable Morrison R. 
The Seal of the U. 5. Waite, Chief Justice of the said Supreme 

Circuit Court, Dist. Court, the second day of October, in the 

of New’ Jersey. year of our Lord eighteeen hundred and 

eighty-six. 
Ss. D. OLIPHANT, 
Clerk of the Cir. C’t of the U.S. for the Dist. of NJ. 


157 [ Endorsed : Supreme Court of the United States. The 

Essex Public Road Board vs. Jacob Skinkle. Writ of error 
to supreme courtof New Jersey. Ret’ble Oct. term, 1887. John W. 
Taylor, att’y. This writ allowed this 28th July, 1887, by Joseph P. 
ee justice Sup. C’t U.S. 
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The Answer of the Justices of the Supreme Court of New Jersey Within 
Named 


The record and proceedings whereof mention is within made, 
with all things touching and concerning the same, we do certifty to 
the Supreme Court of the United States in a certain schedule to 
this writ annexed, as within we are commanded. 


M. BEASLEY, C. J. [SEAt.] 


Endorsed on cover: New Jersey supreme court. No. 262. The 
Essex Public Road Board, plaintiff in error, vs. Jacob Skinkle. 
Filed October, 19, 1557. 
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\ No. 262. 
' 
} THE ESSEX PUBLIC ROAD BOARD, 
} Us. 
! JACOB SKINKLE. 
k 
I 
} On Error to the Supreme Court of New Jersey. 
r 
Wn T f , 
| BRIEF FOR PLAINTIFE IN ERROR. 
| 
) 
i JOSEPH A. BEECHER, 
| Att y for and of Counsel with Plaintiff in Error. 
| JOHN W. TAYLOR, 
| Of Counsel with Plaintiff in Error. 
: 
} NEWARK, N. /.: 
\ WarRD & TiCHENOR, PRINTERS, 832 & 834 BROAD STREET. 
1891. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 262. 


THE ESSEX PUBLIC ROAD BOARD 


JACOB SKINKLE. 


On ERROR TO THE SUPREME CourRT oF NEw JERSEY. 


BRIEF FOR PLAINTIFF IN ERROR. 
L. 
STATEMENT. 

The writ of error in this case brings before the Court for 
review a judgment, pronounced by the New Jersey Court of 
Errors and Appeals, at the June term, 1887, (R., p. 90, fol. 138, ) 
affirming a judgment of the New Jersey Supreme Court, ren- 
dered at the November term, 1886, in favor of the defendant in 
error, (R., p. 88, fol. 133.) The plaintiff and defendant here were 
likewise plaintiff and defendant in the said State courts. The 
plaintiff in error is a body politic and corporate. (Pam. Laws, 
1869, p. 957; Road Board Acts, p. 9, Sec. 1.) 

The questions involved in the case arise out of proceedings 
under an act of the legislature of New Jersey, approved March 
81st, 1882, entitled, “‘An Act to authorize the compromising or 
settling by arbitration of any taxes or assessments laid by any 
public road board in this State.’ (Appendix; also Pam. 
Laws, 1882, p. 256; Road Board Acts, p. 76.) Pursuant to this 
act, the defendant in error, on September 25th, 1882, made appli- 
cation by a petition to the plaintiff in error, (RX. p. 2, fol. 4,) to com- 
promise and settle certain assessments for benefits arising from 
the opening, grading and paving of Springfield avenue, imposed 
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by the said plaintiff, under the act incorporating the same, and 
the supplements thereto, upon premises owned by Caleb B. 
Headley, at the time the said improvements and assessments 
were made, and on which the said defendant then held a mort- 
gage, (R., p. 3, fol. 6.) The said plaintiff considered and declined 
the application, (R., p. 5, fol. 8.) In 1876, while the title of the said 
lands remained as above stated, they were sold at public sale to 
the said plaintiff for non-payment of the said assessments, (R., p. 3, 
fol. 5.) Subsequent to the said sale to, and purchase by the said 
plaintiff, the said defendant became the owner of the fee thereof, 
by purchase under his said mortgage, (R., p. 3, fol. 6,) and as such 
owner applied, by petition, under the act of March 31st, 1882, 
to the Justice of the Supreme Court holding the Essex Circuit 
Court, for the appointment of arbitrators to compromise and set- 
tle the matters in difference relating to the said assessments, 
(R., p. 3, fol. 4,) which application was resisted by the plaintiff. 


Upon filing the said petition, the said Justice, against the 
plaintiffs objections, granted a rule to show cause, and testi- 
mony for the parties was taken pursuant to the same, (R., p. 6, 
fol. 10.) Upon this evidence the case was heard at the Sep- 
tember term, 1883, of the Essex Circuit Court, by Hon. Davip 
A. Dr#uE, the Justice who granted the said rule, (R., pp. 6 to 
73.) The said Justice, being in doubt as to certain questions of 
law raiged, certified the same for argument before the bar of the 
State Supreme Court for its advisory opinion thereon, (R., p. 74, 
fol. 108.) Among other questions certified was the following : 
** Whether the legislature can take from amunicipal corporation 
property it is entitled to hold, except as an exercise of theright 
of eminent domain, and for a public use, and whether the act 
entitled, ‘An Act to authorize the compromising or settling by 
arbitration of any tax or assessment laid by any public road 
board in this State, is in this respect unconstitutional.’’ 
(R., p. 73, fol. 107.) 


The Supreme Court decided in favor of the petitioner, on the 
several questions so certified, (R., pp. 74 to 79,) and held the act 
constitutional. The Justice holding the said Cireuit Court there- 
upon appointed three arbitrators to fix and adjust the said 
assessments under the said act of 1882, (R., pp. 80 and 82,) and 
they reported to the said Circuit Court that the benefits conferred 
by the said assessments were eight hundred and forty dollars 
 ($840.00,) (R., pp. 83 and 84.) On the third day of January, 
Eat 1886, an order of the Justice holding the Circuit Court was made 
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and entered in conformity with this report. The plaintiff in error 
then obtained a writ of certiorari and brought all the proceedings 
before the Supreme Court for review, (R., p. 86,) and at the Sep- 
tember term, 1886, that Court, in all things, affirmed the same, 
(R., pp. 88 and 89.) The judgment of the Supreme Court was 
then removed to the New Jersey Court of Errors and Appeals 
upon a writ of error, and was by that Court in all things affirmed 
at the June term, 1887, (R., p. 90,) and the record remitted to 
the Supreme Court to be there proceeded with in accordance with 
law and the practice of that Court, (R., p. 97.) By this writ the 
plaintiff in error seeks to obtain a reversal of that judgment, on 
the ground that it was erroneous in holding that the act of March 
3ist, 1882, was not a violation of the provisions of the Consti- 
tution of the United States, which prohibits the enactment by a 
State of any law impairing the obligation of contracts. 


Three different assessments were made by the said Board on 
the property above referred to, as follows : 
1. One for benefits for the opening, Wc., of Springfield 


avenue, ratified April 21, 1873, for.............. $940 00 
2. One for benefits in the change of grade of said avenue, 

ratified October 7th, 1878, for................... 104 40 
3. One for paving said avenue, made October 13th, 1873, 
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For the non-payment of the first above mentioned assessment 
the premises were sold December 26th, 1876, to the Road Board, for 
the term of fifty years, for $1,144.40, the amount due thereon, and 
a certificate of sale was executed to it, bearing date December 
30th, 1876, and recorded January 5th, 1877, (Case, p. 3, fol. 6.) 

For the non-payment of the second above mentioned assess- 
ment the premises were sold September 5th, 1881, to the Board, 
for the term of fifty years, for $134.81, the amount due thereon, 
and a certificate of sale was executed to it, bearing date Sep- 
tember 5th, 1881, and recorded January 4th, 1882, (R., p. 3, 
fol. 6.) 

The plaintiff claims the said lands by virtue of the 15th section 
of the act under which it was incorporated, and a supplement to 
that act, approved March 31st, 1875, under which the said sales 
to it were made. The 5th section of this supplement is as 
follows : 

“That such lands and real estate, (assessed for benefits.) as 
‘ure not bid for when offered for sale or for re-sale, pursuant 
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‘‘to the 15th section of the act to which this is a further sup- 
‘* plement, shall be struck off to said Board by its corporate 
“name, for the term of fifty years, and may be held and sold, 
‘assigned and disposed of by said Board for the use of the 
“county, with all the rights and privileges of a purchaser at 
‘such sale, and subject to the same conditions and limi- 
‘tations.’ (Appendix; Pam. Laws, 1875, p. 420, Sec. 5; Road 
Board Acts, p. 69, Sec. 95.) 


“The rights and privileges of a purchaser at such sale,’ 
spoken of in the supplement just quoted, are set forth in the 15th 
section of the said act of incorporation, which provides that 
‘* such purchaser or purchasers, and his, her, or their legal 
‘* representatives shall, by virtue thereof, lawfully hold and 
‘enjoy such lands and real estate, with the rents, issues and 
‘*. profits thereof, for his, her, or their own proper use against 
‘** the owner or owners thereof, and all persons claiming under 
‘*him, her, or them, until the term shall be completed and 
‘*ended for which the purchaser or purchasers shall have 
‘* agreed to take the same as aforesaid and no longer, being 
‘* liable for any injury or waste done or committed, in the same 
‘‘ manner as a tenant for a term of years.’ (Appendix; Pam. 
Laws, 1869, p. 957, Sec. 15; Road- Board Acts, pp. 14, 15 and 
16, Sec. 15.) 

The act of March 31st, 1882, complained of as unconstitu- 
tional, provides that it shall be ‘* lawful forany public road board 
established in the State’? to ‘‘compound, adjust and com- 
promise ’’ any tax or assessment that have been or may hereafter 
be laid or imposed by virtue of the powers conferred, with the 
owner or mortgagee of any lands and real estate assessed for ben- 
efits for laying out, opening, widening, or straightening of any 
public road, street or avenue by any such public road board, | 
and to acquit and discharge the lands and real estate of the 
owner or mortgagee from such lien upon payment of the sum 
agreed upon.’ (Appendix; Pam. Laws, 1882, p. 256, Sec. 1: 
Road Board Acts, p. 76, Sec. 104.) 


This act also provides that in case of the failure of agreement 

_ between such board and the applicant, or the neglect or refusal of 
aig ng board to act upon any such application within a reasonable 
ime, it shall be lawful for such owner or mortgagee to apply by 

_ petition to **such justice of the Supreme Court as shall hold the 
_ Cireuit Court of the county where the land and real estate may 
lay.” for the appointment of three arbitrators to settle and 
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adjust the matter in difference, and in his discretion the said jus- 
tice may make such appointment. Their report being filed, and 
payment or tender of amount found, discharges the land from 
the lien the same as under the first section. (Appendix; Pam. 
Laws, 1882, p. 256, Sees. 3 and 4; Road Board Acts, pp. 76 and 
77, Sees. 105 and 106.) 


II. 
SPECIFICATIONS OF ERROR. 


1. The act of the New Jersey Legislature, approved March 
31, 1882, and drawn in question in said proceedings, was an act 
impairing the obligation of contracts and therefore void, and 
judgment in the cause should have been given for the plaintiff 
against the defendant. 


2. The said act of the legislature was in violation of the 
fourteenth amendment of the constitution of the United States, 
in that it deprived the plaintiff of property without due pro 
cess of law. 


ITT. 


BRIEF OF ARGUMENT. 
First Pornt. 

The act of March 31, 1882, under which the proceedings in 
this cause were taken, and upon which the judgment of the 
State Court was rendered, is a ‘‘ law impairing the obligation 
of contracts,” and *‘ deprived the plaintiff of property without 


due process of law,’ and is repugnant to the constitution of 
the United States. 


1. The plaintiff corporation had full power and authority 
to purchase the land in question, for the term of fifty years, 
under Section 5 of the Supplement of 1875, and did so, as above 
set forth. 

This is not questioned or denied, and the proceedings taken by 
defendant under the act of March 31st, 1882, recognize and es- 
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tablish the validity of the plaintiff’s title to the same at that 
time, which the defendant thereby sought to transfer to himself, 


(R., p. 2, fol. 3.) 
Appendix, p.18 ; Pam. Laws, 1875, p. 420, See. : 


Road Board Acts. p. OY. Ne Cc. 95. 


2. The important question here is whether the plaintiff 
had a contract, by reason of its purchase as aforesaid, the 
obligation of which was impaired by the subsequent ged ion 
Found in the act of March 31st, 1882. (Appendix, p. 18 ; Pam. 
Laws, 1882, p. 256; Road Board Acts, p. 76.) 


By the supplementary act quoted in the former part of this 
brief, it is enacted that ‘‘ lands and real estate”’ struck off to the 
Board ** may be held and sold, assigned and disposed of by said 
Board for the use of the County, WITH ALL THE RIGHTS AND 
PRIVILEGES OF A PURCHASER AT SUCH SALE.,”’ 

Under this enactment the Board became vested ‘‘ with ALL 
THE RIGHTS AND PRIVILEGES OF A PURCHASER,”’ for fifty years, 
of the land in question, by virtue of a contract executed. The 
plaintiff therefore insists that it has a valid contract within the 
terms of the constitution of the United States. 

Appendiz, ¢ 18; Pam. Laws, 1882, p. 256. 
Id. 1875, p. 420, See. 4, 


3 The real object of this proceeding under the act of 
March 31st, 1882, in question, is to impair and annul the ob- 
ligation of that contract, and take for the private use of the de- 
JSendant, the property so vested in the Board. 

The object is expressed, in language used by the Justice who 
delivered the opinion of the Court, in these words: (R., pp. 94, 
95, fol. 146.) 

“Tt is further urged that the act is unconstitutional, because 
it assumes to provide a mode whereby land of the Road Board 
may be taken from it without its consent, and by compulsion 
and coercion transferred to another, upon payment of a sum 
fixed by arbitrators in the selection of whom the Board does not 
participate. Jt is argued that such legislation IMPAIRs THE 
OBLIGATION OF CONTRACTS.” 


& Mr. Justice Story, speaking for the Court in the case of 
_ Witkinson v. Leland, 2 Peters, 653, at 657, says: ‘“ We 
km Td no case where a legislative act to transfer the 
y of A to B, without his consent, has ever been held a 
tional exercise of legislative power in any State in the 
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Union ;’ and Bronson, J., in Taylor v. Porter, 4 Hill. (N. Y.) 
143, tersely says: ‘* 7'he power of making bargains for indi- 
viduals has not been delegated to any branch of the govern- 
ment.” 

It isnct perceived how the legislature could have given to any 
person natural or artificial, public or private, the right to hold a 
term of fifty years in lands and real estate, by language more 
(lirect, clear or conclusive, than that which was used by the law 
makers in conferring that right upon the Essex Public Road 
Board. 


4. The proceedings taken by the defendant under the act 
of March 31st, 1882, which resulted ina judgment affirming the 
report of the arbitrators, impaired the obligation of a contract 
with the plaintiff, protected by the constitution of the United 
Slates. (R.. p. 96, fol. 149.) 

Appendiz, p. 18; Pam. Laws, 1882, p, 256. 
Road Board Acts, p. 76. 

Section 15 of the act of incorporation should be read in con- 
nection with Section 5 of the Supplement thereto of 1875, by 
which the plaintiff was authorized and empowered to do that 
which before it had no legislative authority for doing. 

It is respectfully insisted that the learned Justice of the State 
Court failed to give proper force and effect to the fifth section of 
the supplement of 1875, in connection with the fifteenth section 
of the act incorporating the said. plaintiff, for he says in his 
opinion that, ‘* The legislature may even annul all the powers of 
‘*the road board by repealing the law creating it, so long as it 
‘does not interfere with individuals who purchase bona fide 
‘‘under its provisions.’ (R. p. 96, fol. 148.) Here is an im- 
plied declaration by the Court that the law could not interfere 
with the right of any individual who should purchase such lands 
bona fide under the provisions of the act of 1882. 

When the legislature enacted, ‘‘ 7hatf such lands and real 
‘* estate shall be struck off lo said board, by its corporate Hamme, 
** for the term of fifty Years, and may be held and sold, as- 
** signed and disposed of, by said board Jor the use of the 
‘county, with all the rights and privileges of a@ purchaser 
‘al such sale, and subject to the same conditions and limita- 
‘*4ions,’’? we naturally look further to ascertain what are *‘ 7’he 
‘rights and privileges of a purchaser at such sale.’’ This ques- 
tion is conclusively answered in the fifteenth section above refer- 
red to, (Appendix, p.17,) the language of which is as follows: 
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‘“And such purchaser or purchasers, and his, her, or their 
‘‘legal representative shall, by virtue thereof, lawfully hold 
‘‘ and enjoy such lands and real estate, with the rents, issues 
‘and profits thereof, for his, her, or their own proper use 
‘‘against the owner or owners thereof,and all persons claiming 
‘‘under him, her or them, until the term shall be completed 
‘“‘and ended for which the purchaser or purchasers shall have 
‘“‘agreed to take the same as aforesaid, and no longer, being 
‘liable for any injury or waste done or committed in the same 
“manner as a tenement for a term of years.’ This language 
is clear and explicit and gives to the Road Board a term of fifty 
years in the lands purchased by the same title and subject to the 
same protection that any other bona fide purchaser at such sale 
would have acquired. We think that the Court failed to distin- 
guish between the powers of the legislature to control the plaintiff 


.corporation, and even to repeal the law creating it, and the right 


of property in the said lands, the title to which it held for the 
use of the inhabitants of the County@f Essex. 


Mr. Justice CooLEy, in the case of the Board of Park Com- 
missioners v. Common Council, 28 Mich. 238, uses this lan- 
guage: ‘‘ But it cannot be contended that authority in the leg- 
‘‘islature to determine what shall be the extent of capacity in a 
‘city to acquire and hold property, is equivalent to, or contains 
‘‘within itself the authority to deprive the city of property 
‘‘actually acquired by legislative permission. As to the prop- 
‘‘erty it thus holds for its own private purposes, a city is to be 
‘‘regarded as a constituent in State government and is entitled 
‘*to the like protection in its property rights, as any natural 
** person who is also a constituent. The right of the State as re- 
‘*gards such property, is a right of regulation, and though 
‘*broader than exists in the case of individuals, is not a right of 
‘‘appropriation. The constitutional principle that no person 
‘shall be deprived of property, without due process of law, ap- 
‘* plies to artificial persons as well as natural, and to municipal 
‘‘corporations, in their private capacity, as well as to cor- 
‘* porations for manufacturing and commercial purposes. ”’ 

Park Comrs. v. Com. Council, 28 Mich. 238. 


It is admitted that a municipal or public corporation may be 
abolished or modified at any time, but so may private corpora- 
tions of recent creation. It is admitted, moreover, that in the 
line of political legislation, the power of the legislature is almost 
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unlimited in respect to municipal or public corporations ; but it 
is insisted, nevertheless, that such corporations, so long as they 
are permitted to exist, are under the protection of the constitu- 
tional provision against enactments “impairing the obligation 
of contracts,’’ so far, at least, as regards what may be termed 
their private property. 


The discussion of this subject by the learned author of Dillon 
on Municipal Corporations, (4th Ed. Vol. 1, Sees. 66 to 69, and 
his citations and notes of cases,) gives a clear and concise view of 
the question involved in this case, and the author reaches this 
conclusion, (Sec. 68,p.116): ** Itis agreed by all the authorities that 
‘‘under the power to repeal the charters of private corporations, 
‘‘ the legislature cannot take away property acquired under the 
‘‘operation of the charter; and as to municipal corporations, 
‘‘the only question is whether the legislature can deprive /hem, 
‘‘or rather perhaps their inhabitants of their property. It is be- 
‘‘lieved by the author, that while the legislature has full power 
‘‘of legitimate regulation and control, it cannot deprive them, 
‘*(that is, in essence, the people of the locality at whose expense 
‘‘it has been acquired or for whose benefit it was granted,) of 
‘*such property. It is in effect fastened with a trust for the in- 
‘‘corporated municipality as long as the legislature suffers it to 
“live, and for the benefit of. the people of the locality if the cor- 
‘porate entity which represents their rights shall be dissolved. 
‘* (Sec. 68, p. 116.)”’ 


In Section 66 the author distinguishes between the public and 
private functions of municipal corporations as follows; ‘“‘It 
‘‘assists to an understanding of the extent of legislative power 
‘‘over municipal corporations proper (incorporated towns and 
‘‘ cities) to observe that these, as ordinarily constituted, possess a 
‘‘double character ; the one governmental, legislative or public ; 
‘‘the other in a sense proprietary or private. * * * In its 
‘governmental or public character, the corporation is made by 
‘‘the State one of its instruments, or the local depository of 
‘‘ certain limited and prescribed political powers, to be exercised 
‘‘for the public good on behalf of the State, rather than for 
‘itself. In this respect it is assimilated in its nature and funce- 
‘‘tions, to a county corporation, which as we have seen, is purely 
‘‘nart of the governmental machinery of the sovereignty which 
‘‘ creates itt Over all its civil, political or governmental powers, 
‘‘the authority of the legislature is, in the nature of things, 
‘supreme and without limitation, unless the limitation is found 
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‘*in the constitution of the particular State. But in its proprie- 
“tary or private character the theory is, that the powers are 
‘*supposed not to be conferred, primarily or chiefly from con- 
‘*siderations connected with the government of the State at 
‘‘large, but for the private advantage of the compact community 
** which is incorporated as a distinct legal personalty or corpor- 
** ate individual ; and as to such powers and to property acquired 
‘‘thereunder, and contracts made with reference thereto, the 
‘‘corporation is to be regarded guo ad hoc as a private corpora- 
‘‘tion, or at least not public in the sense that the power of the 
‘‘ legislature over it or the rights represented by it, is omnipotent. ”’ 
And in Section 68, p. 111, he says: ‘* That property acquired and 
‘owned by a municipal corporation by legislative consent, is not 
‘*subject to an unlimited power of the legislature over it, is con- 
‘‘sonant with natural justice. The need of having property, 
‘‘and of property rights,is one of the main reasons why munici- 
‘‘nal corporations are created. This is strongly expressed by 
‘* Savigny in respect of municipal corporations in ancient Rome. 
‘Ifa municipal corporation as representing a distinct community, 
‘““be regarded as a legal person, the legislature in effect says to 
‘it, ‘you may at your own expense acquire property,’ and if it 
‘‘acts on such permission, the courts may, perhaps, fairly de- 
‘*duce a contract that the legislature, while it may regulate or 
‘‘change the uses of such property, will not deprive the corpora- 
‘tion of it. Accordingly the weight of opinion seems to be in 
‘* favor of the doctrine that there may be in such corporations 
‘* rights, under contracts and grants, which are beyond destruc- 
‘* tion by the legislature, though not beyond legitimate legislative 
‘‘authority and control.”’ | 
Dillon on Mun. Corp. 4th Ed. (1890), See. 66, 
p. 107, Sec. 68, pp. 111 and 116, and Jd. Sec. 73 


The result of the decisions as above stated by Dillon, is also 
given by Cooley in his work on Constitutional Limitations, (6th 
Ed. pp. 289 and 290,) in this language: ‘It (the municipal 
corporation, ) can hold and own property only for corporate pur- 
poses, and its powers are liable at any time to be so modified 
by legislation as to render the property no longer available. 
Moreover, the charter rights may be altogether taken away ; and 
in that case the legislature has deprived the corporation of its 
property by depriving it of corporate capacity to hold it.” * * 
‘‘But whether the State can directly interfere and lake away the 
corporate property, or whether on repealing a charter of incor- 
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poration it can take to itself the corporate property and dis- 
pose of it at its discretion, are different questions from any 
raised by the indirect and incidental interference referred to.”’ 

Referring to cases in the Supreme Court of the United States, 
the same author says: ‘* 7’hey draw a distinction between the 
political rights and privileges canferred upon corporations, 
and which are not vested rights in any sense implying consti- 
tutional permanence, and such rights in property as the corpora- 
tion acquires, and which, in view of these decisions, are protected 
by the same reasons which shield similar rights in individ- 
uals.”” 


Wer TAKE THE RULE OF LAW UPON THE SUBJECT TO BE THAT: 
‘‘ When corporate powers are conferred, there is an implied con- 
tract between theState and the corporators, thatthe property which 
they are given the capacity to acquire for corporate purposes un- 
der their charter, shall not be taken from them and appropriated 
to other uses. If the State grants property to the corporation, 
the grant is an executed contract which cannot be revoked. 
The rights acquired either by such grants or by any other legit- 
imate mode in which such a corporation can acquire property, 
are vested rights and cannot be taken away.”’ 


Dillon Mun. Corps., 4th Ed. 1890, Vol. L. Sees. 
66 to 69; and Sees. 72 and 73. 

Cooley’ s Const. Lim., 6th Ed. pp. 289, '290, and 
p. 29. 

Kent s Com., Volk. Il. 275. 

Wades Retroactive Laws, Sec. 56. 

People v. Morris, 138 Wend. (N. Y.) 324, at 329, 
(1835. ) 

Detroit vy. Detroit, et al., 43 Mich. 140, at 148, 
(1880. ) 

People v. Hurlbut, 24 Mich. 44, at 95, (1872.) 

Taylor v. Porter, 4 Hill. 140, at 143, (1843. ) 

State v. Tappan, 29 Wis. 664, at 682, (1872. ) 

Windham v. Portland, 4 Mass. 384, at 388, *389., 
(1808. ) 

Hampshire v.. Franklin, 16 Mass. 75, at *84, 
(1819. ) 

Peopie V. Porter, 26 Hun. (N. Y.) 622, (1882. ) 

People v. Albertson, 55 N. Y. 50, at 55, (1873. ) 

People ee hepherd, 36 N. Y. 285. (1867. ) 
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Fletcher v. Peck, 6 Cranch. 328, at 336, *136, 
(1810. ) 

People v. Batchellor, 53 N. Y. 128, at 140, 141, 
(1873. ) 


Bailey v. Mayor of New York, 3 Hill. 1, at 
539, (1842. ) 


Grogan v. San Francisco. 18 Cal. 590, at 612, 
(1861. ) 

Milwaukee v. Milwaukee, 12 Wis. 103, at. 109, 
*99, (1860. ) 

Terrett v. Taylor, 9 Cranch. *43, at *50, (1815. ) 

Paulet v. Clark, 9 Cranech. *292, at *336, (1815. ) 

St. Louis v. Russell, 9 Mo. 503. 

State v. Haben, 22 Wis. *661, at *666, (1868. ) 

People v. Common Council, 28 Mich. 228, 237, 

— (1878.) 

Wilkinson v. Leland, 2 Peters, *653, at 657, 
(1829. ) 

Dartmouth College v. Woodward, 4 W heat. *518, 
at *718, (1819. ) 

Small vy. Danville, 51 Me. 359, at 362, (1864. ) 

Western College v. Cleveland, 12 Ohio St. 375, 
at 377, (1861.) 

Saving Fund Society v. Philadelphia, 31 Penn. 
St. 175, at 183, (1858. ) 

Benson v. Mayor of New York, 10 Barb. 223, at 
234 and 245, (1850. ) 

People v. Supervisors, 4 Barb. 64, at 70, (1848. ) 

Peoplev. Mayor, &e. of Chicago, 51 Ll. 17, (1869. ) 
S. C. Am. Rep. 278, (1869. ) 

Milan County v. Bateman, 54 Texas, 153, (1880. ) 

Montpelier v. Hast Montpelier, 29 Vt. 12, (1856. ) 

Atkyns v. Randolph, 31 Vt. 226, (1858. ) 

Bodoinham v. Richmond, 6 Me. 112. 

Union Pacific R. R. Co. v. United States, 99 
U. 8. 700, at 731, 732, 739, 742 and 743, (1878. ) 

Pimental v. San Francisco, 21 Cal 352, at 366, 
(1863. ) | 

People v. O Brien, 111 N. Y. 1, at 42, 49, (1888. ) 

Bridge Proprietors v. Hoboken Co. 1 Wall. 116, 
at 142, (1863.) 

Essex Public Road Board v. Skinkle, 20 Vr. 641, 
(1887.) (Report of this case below.) 
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5. The judgment of the Court, affirming the said report of 
the arbitrators, deprived the plaintiff of property without due 
process of law, and is repugnant to the XIV. Amendment of 
the Constitution of the United States. 

DiLLon, in a note to Section 68, p. 113, (Mun. Corps:,) refers 
to the cases of Grogan v. San Francisco, 18 Cal. 590, and Peo- 
ple v. O Brien, 111 N. Y. 1, and says: ‘* Mr. Justice Fretp and 
‘* RuGER express the opinion that the private property of muni- 
‘‘ cipal corporations is protected by the contract clause of the 
‘* Federal Constitution. Since the opinion of Mr. Justice FreLp 
‘‘ was given the XIV. Amendment has been adopted. It pro- 
‘* vides that no person shall be deprived of property without due 
‘‘ process of law, and the property rights of private corpora- 
‘* tions are held by the Supreme Court of the United States to 
‘‘ be within the amendment. A compact body of people, such, 
‘‘ for example, as the city of New York, have needs not com- 
‘‘mon to the State at large; hence their incorporation with a 
‘* distinct capacity to acquire and hold property for the use and 
‘benefit of this distinct body of people. It is their property. 
‘* No reason suggests itself to us why their ownership, as against 
‘*a total diversion of use, is not protected by the XIV. Amend- 
‘‘ment. (Also 7b. Sections 68a, 72, 73.’’) 

Dillon on Mun. Corps., 4th Ed. Vol. I. Sects. 66 
to 69 ; also Sects. 72 and 73. 


Mr. Justice Brap.ry, in his opinion in the Sinking Fund 
‘ase, says: ‘* It will not do to say that the violation of the con- 
tract by the law in question is not a taking of property. In the 
first place, it is literally a taking of property. It compels the 
companies to pay over to the government, or its agents, money 
to which the government is not entitled. That it will be entitled, 
by the contract, to a like amount at some future time, does not 
matter. Time is a part of the contract. To coerce a delivery of 
the money is to coerce without right a delivery of that which is 
not the property of the government, but the property of the 
companies. But if it were not, as it is, an actual or physical 
taking of property, if it were merely the subversion of the con- 
tract and the substitution of another contract, in its place, it 
would be a taking of property within the spirit of the consti- 
tutional provisions. A contract is property. To destroy it 
wholly, or to destroy it partially, is to take it; and to do this, 
by arbitrary legislative action, is to do it without due process 
of law.”’ 

Union P. R. R. Co. v. United States, 99 U. 8, 

700, at 746 and 747, (1878.) 
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Mr. Justice Fretp also spoke clearly and forcibly in those 
cases. Hesaid: ‘‘ Contracts are property, and a large portion of 
** the wealth of the country exists under that form. Whatever 
‘*‘ impairs their value diminishes, therefore, the property of the 
‘** owner, and if that be effected by direct legislative action oper- 
‘** ating upon the contract, forbidding its enforcement or trans- 
‘* fer, or otherwise restricting its use, ‘he owner is as much 
‘* deprived of his property without due process of law as if the 
‘* contract were impounded, or the value it represents were in 
‘* terms wholly or partially confiscated. The law that protects 
‘* the wealth of the most powerful protects, also, the earnings of 
‘the most humble; and the law which would confiscate the 
‘* property of the one, would, in the end, take the earnings of 
‘* the other.”’ 

Union Pacific Railroad Company v. United 
States, 99 U. 8. 700, at 766 and 777, (1878. ) 


The mistake of the Court below seems to arise from inferring 
the right of the legislature to impair the obligation of contracts 
of a public or municipal corporation, from its possession of the 
power to create and destroy such a corporation, (R., p. 96, fol. 
148. ) 

The fallacy of this argument will appear by applying it to the 
contracts of private corporations which are equally subjects of 
legislative creation and abolition. 


The learned Justice, who spoke for the Court below, further 
says: ‘‘ The land did not become the property of the Board. 
* * * The land was held in the corporate name of the Board 
as the property of the public, subject to the right of redemption 
during fifty years, and subject also to the control of the legis- 
lature.’ (R., p. 95, fol. 147.) 


This begs the whole question and shows an oversight of what 
the legislature really enacted on the subject. The lawmakers 
declared : 

“That such lands and real estate [assessed for benefits| as are. 
not bid for when offered for sale or for re-sale, pursuant to the 
fifteenth section of the act to which thisis a further supplement, 
shall be struck off to said Board, by its corporate name, for the 
term of fifty years, and may be held and sold, assigned and 
disposed of BY SAID Boarp for the use of the county, WITH ALL 
THE RIGHTS AND PRIVILEGES OF A PURCHASER AT SUCH SALE, 
and subject to the same conditions and limitations.”’ 
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The land did become ‘the property of the Board,’ though 
as trustee for the county. 

The Board had both the jus fenendi and jus disponendi, 
‘“wrrn ALL the rights and privileges of a purchaser ;” that is, 
of any individual purchaser. 

[t thus appears that the rights of the Board areas fully vested, 
as complete and as SACRED as those of an individual purchaser ; 
and it is submitted that the act in question is void for the reasons 
stated, and that the judgment should be reversed. | 


JOSEPH A. BEECHER, 
All y for and of Counsel with the PItS 


in Hrror. 


JOHN W. TAYLOR, 
Of Counsel for the PP CS in Error. 
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APPHNDIA. 


AN ACT CONSTITUTING A PuBLIC ROAD BOARD FOR THE LAYING OUT, 
CONSTRUCTING, APPROPRIATING, IMPROVING AND MAINTAINING PUBLIC 
CARRIAGE ROADS IN THE COUNTY OF ESSEX. 


Sec. 1. Be it enacted by the Senate and General Assembly of the State of 
New Jersey, That Aaron B. Baldwin, George Peters, William H. Murphy, Jesse 
Williams and Robert M. Hening, and their successors to be appointed and 
elected as hereinafter provided, be and they are constituted a Board of Commis- 
sioners to be known and designated as “The Essex Public Road Board,” for 
the purpose of laying out, constructing, appropriating, improving and main- 
taining free carriage roads in the County of Essex. 

Pam. Laws, 1869, p. 957. Road Board Acts, Sec. 1, p. 9. 


Sec. 15. Any and all assessments which may be made under and by virtue 
of this act (except only assessments of damages for lands and real estate taken, 
and for the alteration of the grade of any road,) shall be and remain liens upon 
the lands and real estate benefited as aforesaid, from and after the time or 
times, when .the said assessments were so adopted, ratified and confirmed by 
the said Board, until the same shall be fully paid or collected ; and that every 
assessment made as aforesaid shall be payable and collectible in four equal 
annual installments in two, three and four years, respectively, from the date of 
such assessment, unless the person or persons assessed shall elect to pay the 
same sooner and in one payment, in which case he or they shall be at liberty 
so to do, and shall be allowed a proper rebate of interest thereon (see 42); that 
if any installment of such assessment shall remain unpaid in whole or in part 
for six months after the same shall become due and payable, the whole or any 
balance of such assessment, notwithstanding anything hereinbefore contained, 
shall thereupon become due and collectible, and may be sued for and collected 
by said Board in their corporate name, in an action on the case, against the 
owner or owners of such lands and real estate respectively, in any court having 
cognizance of the amount sued for, or the said Board may proceed to advertise 
said land and real estate upon which said assessment may be a lien, to be sold 
at public auction, at the Court House of said county on some day not less than 
two months distant, between two and five o’clock in the afternoon; that such 
advertisement shall be published for the space of time aforesaid next preceding 
the sale, in at least three newspapers of said county, at least once in each week : 
that said advertisement shall be the only notice required, and shall contain the 
names of the land owners in default, if the same be known, together with the 
amounts due by them respectively, and a short description of their said land 
and real estate, so assessed as aforesaid; that at the time of said sale the 
several parcels of said land and real estate shall be openly sold to the person 
or persons who will take the same for the shortest period of time, not exceed- 
ing fifty years from the day of sale, and shall pay to the Board before 
the close of the sale, the full amount due upon said unpaid assessment, 
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with interest thereon from the time of the same being made, at the rate 
of seven per centum per annum, and also such sum as the Board shall 
determine to bea fair proportion of the expenses of advertising and conducting 
the sale; that in the event of any purchaser neglecting to make such payment 
as aforesaid, he shall forfeit all claim to said land and real estate, and the same 
shall be re-sold by the Board at their convenience upon such advertisement as 
aforesaid; that the Board may adjourn the sale from time to time by making 
public proclamation thereof at the time of such adjournment; that as soon as 
practicable after the close of the sale, the Board shall make and deliver to any 
purchaser thereat who shall have made such payment as aforesaid, a certificate 
of sale under their hands and seals. and duly acknowledged according to law, 
setting forth, as concisely as may be, the facts of said assessment, advertise- 
ment and sale, together with a description of the lands and real estate so sold, 
the amount actually paid therefor by said purchaser, and the length of time 
for which he shall have so purchased the same: that said certificate shall, 
before its delivery, be recorded in one of the books to be kept by the Board for 
such purpose; that said certificate may be assigned, by deed of assignment under 
seal duly acknowledged as aforesaid, and that such assignment may be record- 
ej in the books of said Board, upon the payment of a fee of one dollar there- 
for, that if at the end of three years from the day of sale, said land and real 
estate shall not have been redeemed by said owner or owners, his, her, or their 
legal representatives, or any mortgagee, or mortgagees thereof, or any judgment 
creditor or creditors, or any other person or persons, having a legal or equitable 
interest therein, by the payment to the said Board for the benefit of said 
purchaser, his heirs or assigns, of the amount originally paid by said purchaser, 
and any other tax or assessment which he may have paid and of which he may 
have given written notice to said Board, together with interest on such pay- 
ments, at the rate of fifteen per centum per annum, the Board shall upon the 
surrender of said certificate execute and deliver to said purchaser, his legal 
representatives or assigns, a declaration of sale, under their hands and seals, and 
duly acknowledged as aforesaid, briefly stating the facts of said assessment, 
advertisement and sale, together with a description of said land and real estate, 
and a statement of the time for which the same has been so sold; that said 
declaration of sale shall be recorded in the books of said Board, and also in 
the records of deeds in the office of the Register of said county, upon the pay- 
ment of a fee of one dollar in each case; that until the recording of such dec- 
laration, the time for redeeming said land and real estate as aforesaid shall 
remain open, notwithstanding the said term of three years may have expired ; 
that such declaration shall be presumptive evidence in all courts and elsewhere 
that such sale and proceedings were regularly made and had, according to the 
provisions of this act; and such purchaser or purchasers, and his, her, or their 
legal representatives shall, by virtue thereof, lawfully hold or enjoy such lands 
and real estate, with the rents, issues and profits thereof, for his, her, or their 
own proper use against the owner or owners thereof, and all persons claiming 
under him, her or them, until the term shall be completed and ended for which 
the purchaser or purchasers shall have agreed to take the same as aforesaid, 
and no longer; being liable for any injury or waste done or committed in the 
same manner as a tenant for aterm of years; but no mortgagee whose mort- 
gage shall have been recorded or registered before any such sale, shall be di- 
vested of his rights in and to said lands and real estate, unless six months 
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notice of such sale shall be given to him, in writing, by such purchaser or any 
person or persons claiming under him, which notice shall be served personally, 
if said mortgagee be a resident of the said county, and if not, shall be addressed 
to his place of residence as stated in said mortgage or assignment thereof ; that 
if any such land and real estate shall be so redeemed by any judgment creditor 
or mortgagee, he shall have a lien on said land and real estate for the amount 
actually paid by him as aforesaid, with legal interest thereon, to be collected 
and recovered in the same manner and at the same time as if included in the 
mortgage or judgment; and that no assessment or sale shall be set aside or 
declared invalid, because of any error in the name of any land owner or because 
of the omission to name him or her when unknown to the Board, or because 
of any slight error or inaccuracy in the description of said land and real estate 
in any of the proceedings, provided the same be so described as to be easily 
identified. 


Pam. Laws, 1869, p. 957. Road Board Acts, Sec. 15, p. 14. 


SUPPLEMENT APPROVED MARCH 31, 1875. 

Sec. 5. And be it enacted, That such lands and real estate as are not bid 
for when offered for sale or for re-sale, pursuant to the fifteenth section of the 
act to which this is a further supplement, shall be struck off to said Board by 
its corporate name, for the term of fifty years, and may be held and sold, 
assigned and disposed of by said Board for the use of the county, with all the 
rights and privileges of a purchaser at such sale, and subject to the same con- 
ditions and limitations. 


Pam. Laws, 1875, Sec. 5, p. 420.. Road Board Acts, Sec. 95, p. 69. 


AN ACT TO AUTHORIZE THE COMPROMISING OR SETTLING BY ARBITRA- 

TION OF ANY TAX OR ASSESSMENT LAID BY ANY PUBLIC ROAD BOARD 

IN THIS STATE. 

SEC. 1. Be it enacted by the Senate and General Assembly of the State of 
New Jersey, That it shall and may be lawful for any public road board estab- 
lished in this state, by majority vote of the members thereof, to compound, 
adjust and compromise any tax or taxes, assessment or assessments that may 
have been or may hereafter be laid or imposed by virtue of the powers con- 
ferred by any act or acts, under which such public road board may have been 
organized or created or is now acting, or which may authorize the laying out, 
opening, widening or straightening of any public road, street or avenue, by any 
public road board in this state, with the owner or owners, mortgagee or 
mortgagees of any lands and real estate which may have been or may hereafter 
be taxed or assessed for benefits for any such improvements, openings, widenings 
or straightenings, and to acquit and discharge the lands and real estate of 
any such owner or owners, mortgagee or mortgagees, from the lien of any 
such tax or assessment upon the payment of the sum or sums agreed upon, 
in such manner and at such time as may be mutually arranged and signified 
by writing. 

SEC. 2. And be it enacted, That in case of an application by any owner 
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or owners, mortgagee or mortgagees, for a compromise and adjustment with 
any public ruad board in this state under the provisions of the first section of 
this act of any tax or taxes, assessment or assessments, taid or imposed as in 
said section stated or, for the cause therein stated, and of the failure of agree- 
ment between such board and the applicant or applicants, or the neglect or 
refusal of such board to act upon any such application within a reasonable time 
after the reception thereof, then, and in that case, it shall and may be lawful, 
upon ten days’ notice to such board, left with the president thereof, for such 
owner or owners, mortgagee or mortgagees so applying, to apply by petition, 
duly verified, to such justice of the Supreme Court of this state as shall hold 
the Circuit Court of the county in which the land and real estate, or any part 
of it, may lay, reciting in such petition the fact of application to such board 
and their failure to agree with the petitioner, or their neglect or refusal to act 
within a reasonable time, for the appointment of three disinterested freeholders 
as arbitrators, to settle and adjust the matter in difference between the peti- 
tioner or petitioners and such board, relative to such tax or taxes, assessment 
or assessments. 

Sec. 3. And be it enacted, That in case it shall appear to such Supreme 
Court Justice that the facts recited in the petition are true, then, and in that 
case, he may, in his discretion, if he shall deem it a proper case for arbritation, 
appcint such arbitrators as aforesaid. who, when appointed, shall, before 
entering upon their duties, subscribe before the clerk of the county, or a Judge 
of the Court of Common Pleas, an oath for the faithful performance of their 
duties and the trust reposed in them as arbitrators in the matter in difference 
between the petitioner and such Board, as is recited in the petitioner's petition, 
and shall within ten days after their appointment and subscribing of the oath, 
view the land and real estate upon which the tax or taxes, assessment or assess- 
ments is laid or imposed, and after such view, shall notify all parties in interest, 
of the time and place when they will sit and hear all parties or their witnesses 
in relation to the matters referred to them ; and shall, after hearing all parties 
and witnesses, and taking into consideration all taxes, assessments and imposi- 
tions of every nature whatsoever, and of the value of the land and real estate 
in proportion to the taxes and assessments against the same, proceed to fix and 
adjust a specific sum or amount to be paid by the owner or owners, mortgagee 
or mortgagees, so petitioning, in fuli settlement and discharge of the tax or 
taxes, assessment or assessments, levied or imposed by any such public road 
board, under any laws of the nature, or for the purpose in the first section 
hereof referred to, against or upon the land and real estate particularly men- 
tioned and described in the petition under which said arbitrators were appointed ; 
provided, however, that the provisions of this act shall not apply to cases where 
land and real estate has been sold for taxes or assessments, and bought 
therefor by a bona fide purchaser, other than such public road board or its 
representative. 

Sec. 4. And be it enacted, That said arbitrators shall proceed to the 
performance of their duties with all reasonable dispatch, and shall make up 
and present their final report in writing to the justice of the Supreme Court 
appointing them, within sixty days after the date of their appointment, which 
shall be signed by at least a majority of them, and which, when presented, shall be 
ordered filed with the clerk of the county, there to remain of record; and upon 
the service of a certified copy of such finding and report of the arbitrators upon 


and tender of the amount named therein to such public road board, together 
with interest at legal rate from the date of filing the arbitrators’ report, the 
president, treasurer or collector thereof shall receipt said tax or taxes, assess- 
ment or assessments, against such land or real estate in full, and give a release 
and acquittance of the same from the lien of any such tax or taxes, assessment 
Or assessments, and all past due interest, cost or penalties thereon, and 
said land and real estate shall by operation thereof, be freed, released and 
discharged from the lien and encumbrance thereof; the arbitrators shall be 
paid by either or both parties as the Court directs, but not to exceed five dol- 


lars each for each sitting, beside the view, and for not more than five sittings 
in all. 


Sac. s. 


And be it enacted, That all acts inconsistent with this act shall 


be and the same are hereby repealed, and that this act shall take effect 
immediately. 


Pam. Laws, 1882, ~. 256. Road Board Acts, Secs. 104 to 108, p. 76, 
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and tender of the amount named therein to such public road board, together 
with interest at legal rate from the date of filing the arbitrators’ report, the 
president, treasurer or collector thereof shall receipt said tax or taxes, assess- 
ment or assessments, against such land or real estate in full, and give a release 
and acquittance of the same from the lien of any such tax or taxes, assessment 
or assessments, and all past due interest, cost or penalties thereon, and 
said land and real estate shall by operation thereof, be freed, released and 
discharged from the lien and encumbrance thereof; the arbitrators shall be 
paid by either or both parties as the Court directs, but not to exceed five dol- 
lars each for each sitting, beside the view, and for not more than five sittings 
in all. 

Sec. 5. And be it enacted, That all acts inconsistent with this act shall 
be and the same are hereby repealed, and that this act shall take effect 
immediately. 

Pam. Laws, 1882, ~. 256. Road Board Acts, Secs. 104 to 108, p. 76. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 262. 


THE ESSEX PUBLIC ROAD BOARD 
v8. 
JACOB SKINKLE. 


On ERROR TO THE SUPREME Court oF New JERSEY. 


BRIEF OF JOHN.W. TAYLOR, 


For Plaintif, Error. 


PRELIMINARY STATEMENT. 


This case arose out of an application by petition on behalf of 


the defendant in error, (under the act entitled ‘‘ An act to au- 
thorize the compromising or settling by arbitration of any tax 
or assessment laid by any Public Road Board in this State,’’) 
approved March 31st, 1882, (P. L. p. 256,) for the appointment 
by a Justice of the Supreme Court of three arbitrators to settle 
and adjust the matter in difference between the defendant in 
error and the prosecutor, relative to certain assessments for ben- 
efits imposed under the act incorporating the prosecutor, and the 
supplements thereto, upon premises at the time owned by Caleb 
B. Headley, and since conveyed to the defendant in error. 


There were three different assessments, as follows: 
1. One ratified April 21, 1873, for the benefits of laying out 
and widening Springfield avenue, for 
2. One on account of benefits of the change of grade 
of said avenue, ratified October 7, 1878, for... 104 40 
3. The other for paving said avenue, made October 
13, 1873, for 
For the non-payment of the first above mentioned assessment, 
the premises were sold December 26th, 1876, for the term of fifty 
years, to the prosecutor, for $1,144.40, the amount due thereon, 


2 


and a certificate of sale executed to it bearing date December 
30th, 1876, and recorded January 5th, 1877. 


For the non-payment of the secondly above mentioned assess. 
ment, the premises were sold September 5th, 1881, for the term 
of fifty years, to the prosecutor, for $184.81, the amount due 
thereon, and a certificate of sale executed to it bearing date 
September 5th, 1881, and recorded January 4th, 1882. 

See Record, p. 74. 


The sales to the prosecutor were made by virtue of a supple- 
ment to the act incorporating it, approved March 31st, 1875, 
(P. L. p. 420,) the fifth section of which enacts: 

‘*That such lands and real estate [assessed for benefits] as are 
not bid for when offered for sale or for re-sale, pursuant to the 
fifteenth section of the act to which this is a further supplement, 
shall be struck off to said Board, by its corporate name, for the 

term of fifty years, and may be held and sold, assigned and 
disposed of by said Board for the use of the county, with all 
the rights and privileges of a purchaser at such sale, and 
subject to the same conditions and limitations.”’ 


THE Riguts OF A PURCHASER. 

‘Such purchaser or purchasers, and his, her, or their legal 
representatives shall, by virtue thereof, lawfully hold or enjoy 
such lands and real estate, with the rents, issues and profits 
thereof, for his, her, or their own proper use against the owner 
or owners thereof, and all persons claiming under him, her, 
or them until the term shall be completed and ended for which 
the purchaser or purchasers shall have agreed to take the same 
as aforesaid.”’ 

See Road Board Acts, § 15. 
NV. J. Session Laws of 1869, p. 957, (§ 15.) 


THE QUESTIONS INVOLVED. 

There were five questions of law involved in the case, which 
were certified to be argued before the State Supreme Court for 
its advisory opinion, viz: 

First. Whether the act is unconstitutional. 

Second. Whether a mortgagee, who has bought the property 
covered by his mortgage, can apply under the act. 


Third. Whether the act is so imperfect as to be unenforce- 
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Fourth. Whether the act is retrospective as regards property 
sold before its passage. 


Fifth. What considerations are to guide the Judge in decid- 
ing whether it is a proper case for arbitration. 
See Record, p. 73. 


These questions, having been argued before the State Supreme 
Court, and its advisory opinion certified to the Justice to whom 
the petition had been presented, judgment was rendered in con- 
formity thereto, and arbitrators having been appointed, in pur- 
suance of said petition, and having made their report, the same 
was thereupon ordered to be filed, and the costs of the petitioner 
ordered to be paid by the respondent, (the plaintiff in error. ) 

The petition, report, orders and all the proceedings were 
brought before the State Supreme Court for review, and were 
affirmed by its judgment, and that judgment having been re- 
moved to the Court of Errors and Appeals of that State, was 
affirmed by that Court, and the record remitted to the State 
Supreme Court, to which the writ of error in this cause was 
directed. 

‘See Record, p. LOv. 


THe ERROR COMPLAINED OF. 


The error here complained of is that the State statute drawn 
in question in the cause, and alleged by the plaintiff to be in con 
flict with the constitutional provision forbidding the passage of a 
‘law impairing the obligation of contracts’’—was held to be 
valid. Also, that it deprived the plaintiff of property without 
due process of law. 

See Record, pp. 73, 74, 92 and 93. 

Extract from the opinion of the Court below. (Record, 
pp. 92 and 93.) 

‘‘It is further urged that the act is wneonstitutional, because 
it assumes to provide a mode whereby land of the Road Board 
may be taken from it without its consent, and by compulsion 
and coercion transferred to another, upon payment of a sum 
fixed by arbitrators in the selection of whom the Board does not 
participate. Jt is argued that such legislation IMPAIRS THE 
OBLIGATION OF CONTRACTS,”’ &c. 

See Bridge Proprietors v. Hoboken Co., 1 Wall. 
116, 142. 
Phillips’ Prac. (5th Ed.) 117. 
49 NV. J. Law &., p. 641. (Report of case below. ) 
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BRIEF OF ARGUMENT. 


The act in question is a ‘‘law impairing the obligation of — 


contracts,” and repugnant to the Constitution of the United 
States, and as such deprived the plaintiff of property without 
due process of law. 

1. By the supplementary act quoted in the former part of this 
brief, it is enacted that ‘‘lands and real estate’’ struck off and 
sold to the Board ‘‘*may be held and sold, assigned and dis- 
posed of by said Board for the use of the county, WITH ALL 
THE RIGHTS AND PRIVILEGES OF A PURCHASER AT SUCH SALE.’ 
(See ante, p. 2.) 

Under this enactment the Board became vested ‘‘with ALL 
THE RIGHTS AND PRIVILEGES OF A PURCHASER,”’’ for fifty years, 
of the land in question, by virtue of a contract executed. 


2. The real object of this proceeding under the act in ques- 
tion, is to impair and annul the obligation of that contract, and 
take for the private use of the defendant, the property so vested 
- in the Board. 

It is admitted that a municipal or public cor por ation may be 

abolished or modified at any time, but so may private corpora- 
tions of recent creation. It is admitted, moreover, that in the 
line of political legislation, the power of the legislature is almost 
unlimited in respect to municipal or public corporations ; but it 
is insisted, nevertheless, that such corporations, so long as they 
are permitted to exist, are under the protection of the constitu- 
tional provision against enactments ** impairing the obligation 
of contracts,’ so far, at least, as regards what may be termed 
their private property. 

‘It [the municipal corporation] can hold and own property 
only for corporate purposes, and its powers are liable at any time 
to be so modified by legislation as to render the property no 
longer available. Moreover, the charter rights may be altogether 
taken away ; and in that case the legislature has deprived the 
corporation of its penety by epnras ” of ree re 
to hold it. * 

** But whether the State can directly aie and take away 
the corporate property, or convert it to other uses than those for 
which it was procured, or whether on repealing a charter of 
incorporation it can take to itself the corporate property and 
dispose of it at its discretion, are different questions Jrom any 
raised by the indirect and incidental interference referred to.’ 

Cooley’ s Con. Lim., (6th Ed.) p. 289. 
Id., pp. 289-290. 
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the United States, says: ‘* They draw a distinction between the 

political rights and privileges conferred on corporations, and 

which are not vested rights in any sense implying constitutional 

permanence, and such rights in property as the corporation 

acqures, and which in the view of these decisions, are protected by 

the same reasons which shield similar rights in individuals.” 
ld., p. 290. 


le" “THE RULE UPON THE SUBJECT we take to be this: 
W hen corporate powers are conferred there is an implied contract 
between the State and the corporators, that the property which 
they are given the capacity to acquire for corporate purposes 
under their charter, shall not be taken from them and appro- 
priated to other uses. If the State grants property to the corpo- 
ration the grant is an EXECUTED CONTRACT which cannot be 
revoked. 


‘* The rights acquired, either by such grants or by any other 
legitimate mode in which such @ corporation can acquire prop- 
erty, are VESTED RIGHTS AND CANNOT BE TAKEN AWAY,” 

Id., p. 291. 

See Wade's Retroactive Laws, Sec. 56. 

Grogan v. San Franciseo, 18 Cal. 590, (1861.) 

People v. Batcheller, 53 N. Y. 128, 140, 141, (1873.) 

People v. Mayor, &e., Chicago, 51 Ill. 17, (1869.) 

S. C. 2 Am. Rep. 278. 
Town of Milwaukee vy. City of Milwaukee, 12 
Wis. 83, (1860.) 

People v. Tappan, 29 Wis. 664, (1872.) 

People v Hurlbut, 24 Mich. 44, (1872.) 

People v. Common Council of Detroit, '28 Id. 

228, 237-242, (1873.) 
Benson v. Mayor, &c., of N. Y., 10 Barb. 223, 
240-3, (1850.) 

Milam County v. Bateman, 54 Texas, 153, (1880.) 

People v. Porter, 26 Hun. 622, (1882.) 

Montpelier v. East Montpelier, 29 Vt. 12, (1856.) 

Atkyns v. Town of Randolph, 31 Vt. 226, (1858.) 

Windham v. Portland, 4 Mass. 390. 

Hampshire v. Franklin, 16 Mass. 76. 

Bodoinham v. Richmond, 6 Me. 112. 

1 Dillon on M. C., (4th Ed.) § 68, p. 112, note 1, 
p. 114, note 1, and § 69. 
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The same aathor, referring to cases in the Supreme Court of 
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| aT “The power of making bargains for individuals has 
not been delegated to any branch of the government.” 
Per Bronson, J., in Taylor v. Porter, 4 Hill. 143. 


“They [municipal corporations, | may also be empowered to 
take and hold private property for municipal uses; and such 
property is invested with the security of other private rights.”’ 

2 Kent’ s Com. 275. 


ee 


Montpelier v. Hast Montpelier, 29 Vt. 12, (1856, ) 
(cited supra.) 


| EHatract from Opinion of Isham, J. | 

‘‘While the legislative power (to enlarge, restrain, or even 
destroy municipal corporations, as the public interest may re- 
quire, )may be exercised over public and municipal corporations, 
it has as uniformly been held that towns and other public corpo- 
rations may have private rights and interests vested in them 
under their charter; and as to those rights, they are to be 
regarded and protected the same as if they were the rights and 
interests of individuals, or of private corporations, and grants 
of property in trust for other than corporate and .municipal use, 
(that is, as we understand, for private, as distinguished from 
public purposes, ) are no more the subject of legislative control 
than are the private and vested rights of individuals.”’ 


Atkyns v. Town of Randolph, 31 Vt. 226, (1868, ) 
(cited supra.) 

[| Hatract from Opinion | 
**It is true, as was urged in the argument by the learned coun- 
sel for the plaintiff, that in some respects the legislature have a 
power in respects to municipal corporations that they have not 
‘In respect to private corporations or individuals. They may 
alter or abolish municipal corporations at pleasure, but yet, not 
_ 80 as to defeat the pecuniary rights of individuals against sach 
corporations, or as depending on their existence. The legisla- 
tore have the same power in respect to private corporations, 
len that power is reserved in the law creating them. So far as 
} Municipal corporation is endowed by law with the power of 
eting, and as such, is made capable of acquiring, holding 
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and disposing of property and subject to the liabilities incident 
to the exercise of such power and capacity, thus being invested 
with legal rghts as to property and contracts, and made subject 
to legal liabilities in respect thereto, to be ascertained and en- 
forced by suits in the ordinary judicial forums upon the same 
principles and by the same means as in the case of a private 
corporations, it must stand on the same ground of exemption 
Jrom legislative control and interference as a private corpo- 
ation. As to third persons who seek to enforce pecuniary liabil- 
ities against towns arising upon contract, such towns are merely 
private corporations or individuals, and in this respect they are 
not affected by the purely municipal, public and political features 
that appertain to their corporate existence, in virtue of, and in 
reference to which alone, they are subject to the absolute control 
of the legislature.’’ (p. 237.) 


Milan County v. Bateman, 54 Texas, 153, (1880, ) 
(cited supra. ) 


Opinion of the Court by Bowner, //. 
| Hatract. | 


‘‘ Counties in their relation toward the State may be viewed in 
a two-fold aspect; one which pertains to their poditical rights 
and privileges ; the other to their rights of property. 

‘“‘Over the former, the legislature, as the representative of 
State sovereignty, can exercise absolute power, unless restricted 
by the organic law. If it could not exercise such power over 
the delegated political rights and privileges of counties which 
are sub-divisions of State governmental authority, we might 
have a system of petty discordant governments within a govern- 
ment, without unity of design or action. 

‘* Hence, the political rights and privileges delegated to coun- 
ties are not within the constitutional prohibitions against retro- 
active laws and those which impair vested rights. Cooley’ s Con. 
Lim. 237; People v. Morris, 13 Wend. 331. 

‘“‘ 4 different principle, however, obtains as regards the rights 
of counties to property which they may acquire. Such rights, 
as a general rule, are protected by the same constitutional 
guaranties which shield the property of individuals. Cooley's 
Con. Lim., 237, 277; Grogan v. San Francisco, 18 Cal. 590. 
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** Hoven though the State itself may have donated the prop- 
erty, it thereby becomes such a vested right as will be protected. 
Wade on Retroactive Laws, § 56; Grogan v. San Francisco, 
18 Cal. 590.”’ 


Grogan v. San Francisco, 18 Cal. 590, (1861,) 
(cited supra. ) 


Opinion of the Court, by Fieip, C. J/J., (now of the U. 8. 


Supreme Court): 
| Hatract. 


**So far as municipal corpor: ations are invested with subordi- 
“‘nate legislative powers for local purposes, they are mere in- 
‘*strumentalities of the State for the convenient administration 
“‘of the government, and their powers are under the entire con- 
‘trol of the legislature; they may be qualified, enlarged, re- 

’ “stricted or withdrawn at its discretion. But these bodies, says 
‘*KENT, ‘may also be empowered to take and hold private prop- 
‘erty for municipal uses, and such property is invested with the 
‘security of other private rights.’ (Com., 2 Vol., 275.) ‘It may 
‘**also be admitted,’ observes Mr. Justice Story, in his opinion 
*‘in the case of 7’he Trustees of Dartmouth College v. Wood- 
**ward, ‘that corporations for mere public government, such as 
“towns, cities and counties, may in many respects be subject to 
‘‘legislative control. But it will hardly be contended that, even 
“*in respect to such corporations, the legislative power is so 
“*transcendant that i4 may, at its will, take away the private 
‘property of the corporation or change the uses of its private 
“funds acquired under the public faith. (4 Wheat. 694.) 
““*The inhabitants of the city of New York,’ says the Su- 
*‘preme Court of New York, ‘have a vested right in the 
‘*city hall, markets, water works, ferries and other public prop- 
“erty, which cannot be taken from them any more than their 
“individual dwellings or storehouses. ‘Their rights, in this 
“respect, rest not merely upon the Constitution, but upon the 

_ “great principles of eternal justice, which lie at the foundation 

__ “of all free governments.’ (Benson v. The Mayor of New 
: * York, 10 Barb. 245.) The authorities are all to the same pur- 

“port. A legislative grant is an executed contract, and as 

h 18 within the clause of the Constitution of the United 

Seapagen prohibits the States from passing any law 

Seg obligation of contracts. This was expressly 
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‘decided by the Supreme Court of the United States in Fletcher 
‘vy. Peck, 6 Cranch, 137. It cannot, therefore, be destroyed, 
‘‘and the estate be divested by any subsequent legislative enact- 
‘“ment. ' And though a municipal corporation is the creature of 
‘‘the legislature, yet when the State enters into a contract with 
‘it, the subordinate relation ceases, and that equality arises 
‘‘which exists between all contracting parties. And, however 
‘great the control of the legislature over the corporation, it 
‘‘ean be exercised only in subordination to the principle which 
‘* secures the inviolability of contract.”’ 


Hampshire v. Franklin, 16 Mass. 76, (cited 
supra.) 


| Hatract from Opinion of PARKER, C. J. | 


‘* The inhabitants of the county of Hampshire are the plain- 
tiffs in the suit, claiming one-third of the expenses of grand and 
traverse juries for all the terms of the Supreme Judicial Court, 
from the time of passing the act of 1812, c. 124, to the time when 
a term of the said Court was established by law within the 
county of Franklin. This they claim by virtue of the express 
provision of the third section of that statute. The defendant 
county has interposed its claim, which is to be considered as filed 
according to law, for a due proportion of the balance in the 
treasury of Hampshire, arising from funds to which Franklin 
had contributed while a part of Hampshire, by virtue of the first 
section of the same statute. TZhis claim of the defendant is 
resisted on the ground that the provision of the statute, under 
which it is claimed, cannot have the force of law, or create any 
obligation upon the plaintiffs ; because it is in the nature of a 
retrospective act, purporting to create a liability, where none 
existed before. 

‘It certainly must be admitted that, by the principles of 
every Sree government and of our Constitution in particular, 
it is not in the power of the legislature to create a debt from 
one person to another, or from one corporation to another, with- 
out the consent, express or implied, of the party to be charged. 
If nothing was due from Hampshire to Franklin before the pass 
ing of the act, which requires the former to pay to the latter a 
proportion of money in the treasury belonging to Hampshire, it 
would be evident that such a requisition must have been made 
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by the legislature through mistake ; and it would not be within 
the constitutional power of any judicial Court to enforce such 
an act. 

* a ¥ % *: * % 

‘*We think, therefore, that the statute of 1812, ex vigore suo, 
had no operation as law; because the object and effect of it was 
fo REQUIRE THE COUNTY OF HAMPSHIRE TO PAY OUT OF ITS 
TREASURY MONEY WHICH, BY THE PRECEDING LAWS, BELONGED 
TO THAT COUNTY, TO THE COUNTY OF FRANKLIN; which latter 
county, before the passing of this statute, had no legal right 
to that money. 

** By general principles of law, as well as by judicial construc- 
tion of statutes, if a part of the territory and inhabitants of a 
town are separated frem it, by annexation to another, or by the 
erection of a new corporation, the remaining part of the town, 
or the former corporation, retains all its property, powers, rights 
and privileges, and remains subject to all its obligations and 
duties ; unless some provision to the contrary should be made 
by the act authorizing the separation. _ 

‘*The same principles will apply with equal force, when a 
county is divided. By the act, then, separating Franklin from 
Hampshire, all the property and credits remained to the latter 
county, as well as all the obligations and duties which had accrued 
before the division. THE ADDITIONAL ACT, THEN, DEPRIVED 
THEM OF RIGHTS WHICH HAD BEFORE BECOME VESTED, AND, 
FOR THE REASONS BEFORE STATED, COULD NOT HAVE ANY 
BINDING FORCE.”’ 


3. The mistake of the Courttbelow arose from inferring the right 
of the legislature to impair the obligation of contracts of a 
public or municipal corporation, from its possession of the 
power to create and destroy such a corporation. 

See Record, p. 95. . 


The fallacy of this argument will appear by applying it to the 
_- contracts of private corporations which are equally subjects of 
legislative creation and abolition. 

_ he learned Justice, who spoke for the Court: below, further 
8: “The land did not become the property of the Board, : 
Ty * * * The land was held in the 

ate name of the Board as the property of the public, . 
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subject to the right of redemption during fifty years, and subject 
also to the control of the legislature.”’ 
Record, p. 95. 


This begs the whole question and shows a forgetfulness of 
what the legislature really enacted on the subject, which is as 
follows: 

‘That such lands and real estate [assessed for benefits} as are 
not bid for when offered for sale or for re-sale, pursuant to the 
fifteenth section of the act to which this is a further supplement, 
shall be struck off to said Board, by its corporate name, for the 
term of fifty years, and may be held and sold, assigned and 
disposed of BY SAID BoarD for the use of the county, WITH ALL 
THE RIGHTS AND PRIVILEGES OF A PURCHASER AT SUCH SALE, 
and subject to the same conditions and limitations.”’ 


The land did become ‘‘the property of the Board,’’ though 
as trustee for the county. 


The Board had both the jus tenendi and jus disponendi, 
‘with ALL the rights and privileges of a purchaser ;” that is, 
of any individual purchaser. 


It thus appears that the rights of the Board are as fully vested, 
as complete and as SACRED as those of an individual purchaser ; 
and it is submitted that the act in question is void for the reasons 
stated, and that the judgment should be reversed. 


JOHN W. TAYLOR, 
Of Counsel for the Plaintiff in Error. 
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Act oF INCORPORATION. 


An Act ConstitutTine A Pusptic Roap Boarp For 
THE LAYING OUT, CONSTRUCTING, APPROPRIATING, 
IMPROVING AND MAINTAINING PuBLic CARRIAGE 
Roaps IN THE County oF Essex. APPROVED 
Marcu 38lst, 1869. 


1. Be rr Enactep by the Senate and General 
Assembly of the State of New Jersey, That Aaron B. 
Baldwin, George Peters, William H. Murphy, 
Jesse Williams and Robert M. Hening, and their 
successors to be appointed and elected as herein- 
after provided, be and they are constituted a Board 
of Commissioners to be known and designated as 
“The Essex Public Road Board,” for the purpose 
of laying out, constructing, appropriating, improv- 
ing and maintaining free carriage roads in the 


County of Essex; that the acts of a majority of 


said Commissioners shall be deemed the acts of the 
Board ; and that each of said Commissioners, and 
their successors, shall, before entering upon the 
duties of his office, take and file in the office of the 
County Clerk of said county an oath or affirmation 
to act faithfully and impartially in the execution of 
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the trust imposed in him by this act, and each shall 
give bond to the County Collector of said county 
in the sum of ten thousand dollars, with three suffi- 
cient sureties to be approved by the Finance Com- 
mittee of the Board of Chosen Freeholders of said 
county, conditioned for the faithful performance of 
his duties under this act, which bond in case ‘of 
forfeiture shall be prosecuted by said County Col- 
lector for the use of the said county. ° 

Section 2 repealed. 

8. The said Board, their agents, engineers- 
surveyors, and others in their employ, shall have 
fuil power to enter at all times upon lands for any 
of the purposes contemplated by this act. 

4. Any lands and real estate deemed necessary 
by the said Board for the laying out, constructing, 
widening, straightening, or other improvement, of 
any road, may be taken therefore and damages 
shall be allowed, and benefits assessed by the said 
Board to and against the persons owning the lands 
so taken and benefited respectively, as hereinafter 
provided. 

5. The said Board shall have an office in some 
convenient place in the City of Newark for the 
transaction of their business, and for the reception 
and safe custody of their books, maps and other 
documents, which office shall be ‘kept open on all 
uvrdinary business days, between the hours of ten 
and three o’clock, and which books, maps and 
other documents, shall, between the hours above 
named, be always open to the examination of 
parties claiming to be interested therein. 
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Section 6 repealed. 

Section 7, (providing for the appointment of five free 
holders, to assess damages and benefits,) repealed and 
supplied by 31-86. 

8. The said five freeholders so appointed, or a 
majority of them, shall give at least twenty days’ 
notice in two daily newspapers of the said county, 
of the time and place of their meeting, to make 
such assessments of damages and benefits, and that 
no other notice to parties interested shall be 
required ; [the above provisions as to notices superseded. 
See post, 32, 34, 36, 45,] and when so met the said 
freeholders or a majority of them shall view the 
premises, and shall have power to examine wit- 
nesses, upon oath or affirmation, (to be admin- 
istered by any one of their own number), and to 
adjourn from time to time, and that after a full 
investigation, they, or the said majority of them, 
shall make such assessments separately, and in 
favor of or against the said owner or owners of said 
lands and real estate, as the case may be, and shall 
make a report thereof in writing, to the said Board, 
without unnecessary delay ;—fand that after the 
like notice of the time, place and purpose of the 
the meeting, (no other or further notice being 
required) the said Board shall review and consider 
the said assessments, and every one of them, and 
shall and may by the resolution, and by a vote ofa 
majority of their whole number, adjust, ratify and 
confirm the same, with or without alteration, as to 
them may seem fit, and shall then cause the same 
to be recorded in the minutes of their proceed- 
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ings; and that at said meeting of said Board, it 
shall be their duty to receive and consider any 
objections to said assessments, or any of them that 
may be presented in writing by any person or per- 
sons claiming to be aggrieved thereby]. (See 82, 
86). And that in assessing said damages the said 
freeholders and the said Board shall have due 
regard both to the value of said lands and real 
estate so taken, and the injury to said owner or 
owners thereof, without making any deduction or 
allowance for benefits, because or by reason of the 
laying out, constructing, reconstructing, widening, 
straightening, or other improvements of said road, 
or said part or parts thereof. (See 31, 36.) 

Section 9 repealed. 

10. When any such assessments shal] be so 


= adopted, ratified and confirmed, the said Board 


shall cause to be prepared, and shall carefully file 
in their office a map showing all the lands and real 
estate upon or by reason of which the said assess- 
ment hath been made, with the boundary lines 
of the several parcels, and the names of the 
several owners thereof, as far as the said Board 
have been able to ascertain the same; provided, 
however, that none of the proceedings to be had 
under this act shall be held to be invalid because of 
any unintentional defect or error in the said map 
or any part thereof. (See 32, 36). 

11. Ifin widening, straightening, constructing, 
reconstructing, or otherwise improving and main- 
taining any existing public road, or any part or 
parts thereof in said county, any alteration of the 
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grade of said road shall be made, the damages 
which may have been occasioned thereby to the 
owner or owners of any lands and real estate upon 
the line of said road, shall be ascertained and 
assessed by five freeholders, or a majority of them, 
in the same way as damages for lands and real 
estate taken in the laying out of a new road; and 
that such damages for the alteration of the grade 
shall be added to and form a part of the cost afore- 
said, and be assessed, and borne and paid in the 
same manner. (See 27). 

Section 12 repealed. 

13. The said damages for lands and real estate 
taken, or for the alteration of the grade of any road, 
when so assessed, shall become due and payable to 
the several owner or owners of said lands and real 
estate so taken or damaged, at the expiration of six 
months from the time when said assessment shall 
have been adopted, ratified and confirmed by the 
said Board; and interest shall become due and pay- 
able thereon from and after the expiration of the 
said six months, unless the said Board shall sooner 
enter upon and take possession of the said lands 
and real estate, in which case interest shall accrue 
from and after the date of such entry and taking 
possession ; and that in the event of said damages 
and interest not being paid on demand after the 
expiration of the said six months, the said owner or 
owners may sue for and recover the same, with 
costs, from the said Board (see 41) in an action on 
the case,in any court having cognizance thereof ; 
and that the proceedings of said freeholders and 
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said Board shall be held and taken in said action a 
conclusive against the defendants therein. 

Section 14 repealed, 

15. Any and all assessments which may be made 
under and by virtue of this act (except only assess- 
ments of damages for lands and real estate taken, 
and for the alteration of the grade of any road,) 
shall be and remain liens upon the lands and real 
estate benefited as aforesaid, from and after the 
time or times, when the said assessments were so 
adopted, ratified and confirmed by the said Board, 
until the same shall be fully paid or collected; and 
that every assessment made as aforesaid shall be 
payable and collectible in four equal annual install- 
ments in one, two, three and four years, respect- 
tively, from the date of such assessment, unless the 
person or persons assessed shall elect to pay the 
same sooner and in one payment, in which case he 
or they shall be at liberty so to do, and shall be 
allowed a proper rebate of interest thereon (see 42); 
that if any installment of such assessment shall 
remain unpaid in whole or in part for six months 
after the same shall become due and payable, the 
whole or any balance of such assessment, notwith- 
standing anything hereinbefore contained, shall 
thereupon become due and collectible, and may be 
sued for and collected by said Board in their cor- 
porate: name, in an action on the case, against the 
owner or owners of such lands and real estate 
respectively, in any court having cognizance of the 
amount sued for, or the said Board may proceed to 
advertise said land and real estate upon which said 
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assessment may be a lien, to be sold at public auc- 
tion, at the Court House of said county on some 
day not less than two months distant, between two 
and five o’clock in the afternoon; that such adver- 
tisement shall be published for the space of time 
aforesaid next preceding the sale, in at least three 
newspapers of said county, at least once in each 
week; that said advertisement shall be the only 
notice required, and shall contain the names of the 
land owners in default, if the same be known, 
together with the amounts due by them respec- 
tively, and a short description of their said land 
and real estate, so assessed as aforesaid ; that at the 
time of said sale the several parcels of said land and 
real estate shall be openly sold to the person or 
persons who will take the same for the shortest 
period of time, not exceeding fifty years from the 
day of sale, and shall pay to the Board, before the 
close of the sale, the full amount due upon said 
unpaid assessment, with interest thereon from the 
time of the same being made, at the rate of seven 
per centum per annum, and also such sum as the 
Board shall determine to be a fair proportion of the 
expenses of advertising and conducting the sale; 
that in the event of any purchaser neglecting to 
make such payment as aforesaid, he shal! forfeit all 
claim to said land and real estate, and the same 
shall be re-sold by the Board at their convenience 
upon such advertisement as aforesaid; that the 
Board may adjourn the sale from time to time by 
making public proclamation thereof at the time of 
such adjournment ; that as soon as practicable after 
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the close of the sale, the Board shall make and 
deliver to any purchaser thereat who shall have 
made such payment as aforesaid, a certificate of 
sale under their hands and seals, and duly acknow- 
ledged according to law, setting forth, as concisely 
as may be, the facts of said assessment, advertise- 
ment and sale, together with a description of the 
lands and real estate so sold, the amount actually 
paid therefor by said purchaser, and the length of 
time for which he shall have so purchased the 
same; that said certificate shall, before its delivery, 
be recorded in one of the books to be kept by the 
Board for such purpose; that said certificate may 
be assigned, by deed of assignment under seal duly 
acknowledged as aforesaid, and that such assign- 
ment may be recorded in the books of said Board, 
upon the payment of a fee of one dollar therefor ; 
that if at the end of three years from the day of 
sale, said land and real estate shall not bave been 
redeemed by said owner or owners, his, her, or their 
legal representatives, or any mortgagee, or mortga- 
gees thereof, or any judgment creditor or creditors, 
or apy other person or persons, having a legal or 
equitable interest therein, by the payment to the said 
Board for the benefit of said purchaser, his heirs 
or assigns, of the amount originally paid by said 
purchaser, and any other tax or assessment which 
he may have paid und of which he may have given 
written notice to said Board, together with interest 
on such payments, at the rate of fifteen per centum 
per annum, the Board shall upon the surrender of 
said certificate execute and deliver to said pur- 
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chaser, his legal representatives or assigns, a 
declaration of sale, under their hands and seals, and 
duly acknowledged as aforesaid, briefly stating the 
facts of said assessment, advertisement and sale, 
together with a description of said land and real 
estate, and a statement of the time for which the 
same has been so sold; that said declaration of sale 
shall be recorded in the books of said Board, and 
also in the records of deeds in the office of the 
Register of said county, upon the payment of a fee 
of one dollar in each case ; that until the recording 
of such declaration, the time for redeeming said 
land and real estate as aforesaid shal! remain open, 
notwithstanding the said term of three years may 
have expired; that such declaration shall be pre- 
sumptive evidence in all courts and elsewhere that 
such sale and proceedings were regularly made and 
had, according to the provisions of this act; and 
such purchaser or purchasers, and his, her, or their 
legal representatives shall, by virtue thereof, law- 
fully hold or enjoy such lands and real estate, with 
the rents, issues and profits thereof, for his, her, or 
their own proper use against the owner or owners 
thereof, and all persons claiming under him, her, 
or them until the term shall be completed and 
ended for which the purchaser or purchasers shall 
have agreed to take the same as aforesaid, and no 
longer; being liable for any injury or waste done 
or committed in the same manner as a tenant for a 
term of years; but no mortgagee whose mortgage 
shall have been recorded or registered before any 
such sale, shall be divested of his rights in and to 
3 
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said lands and rea! estate, unless six months’ notice 
of such sale shall be given to him, in writing, by 
such purchaser or any person or persons claiming 
under him, which notice shall be served personally, 
if said mortgagee be a resident of the said county, 
and if not, shall be addressed to his place of resi- 
dence as stated in said mortgage or assignment 
thereof; that if any such land and real estate shall 
be so redeemeed by any judgment creditor or 
mortgagee, he shall have a lein on said land and 
real estate for the amount actually paid by him as 
aforesaid, with legal interest thereon, to be col- 
lected and recovered in the same manner and at 
the same time as if included in the mortgage or 
judgment; and that no assessment or sale shall be 
set aside or declared invalid, because of anv error 
in the name of any land owner or because of the 
omission to name him or her when unknown to the 
Board, or because of any slight error or inaccuracy 
in the description of said land and real estate in 
any of the proceedings, provided the same be so 
described as to be easily identitied. 

16. The Collector of the County of Essex is 
hereby authorized and directed to deposit to the 
credit of the “Essex Public Road Board,’’ with 
such bank or trust company as shall be designated 
by any order of the said Board, any and all such 
sum or sums of money as said Board may from 
time to time require and direct to be so deposited, 
for payment of any assessment of damages as afore- 
said, or for payment of the cost of any work, 
services or material, done or furnished under any 
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contract, proceeding or otherwise, for surveying, 
locating, laying out, opening, regulating, grading, 
constructing, reconstructing, maintaining or other- 
wise improving any road, or any part or parts 
thereof, the construction or maintenance of which 
by law is or shall be under the direction, control 
and management of said Road Board, or for pay- 
ment of any incidental costs and expenses of said 
Board, specifying in their said order upon said” 
Collector, for what particular purpose or purposes, 
or upon what particular work or proceeding said 
money is required ; and to enable the said Collector 
to raise such money and to deposit it as aforesaid 
without delay, the Board of Chosen Freeholders of 
the said county is hereby authorized, empowered 


Free 
name of the Board of Chosen Freeholders of the bodes my 


and required to borrow from time to time in the Board of 


County of Essex, by the issue of bonds to be signed 
by the Director and countersigned by the Collector, 
and payable at any time not exceeding five years 
(Sec. 43), and bearing such rate of interest as said 
Board of Chosen Freeholders may deem proper, 
not exceeding seven per centum per annum, any 
and all such sum or sums of money as may be 
necessary to pay all such damages, costs and 
expenses incurred or to be incurred as aforesaid ; 
and whenever such damages, costs and expenses, 
or any part thereof, is afterwards collected by 
assessment from the property benefited by such 
improvement, the proceeds of such assessments, so 
to be laid and collected for each and every such Assessments 
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tion of the bonds so to be issued, and the remainder 
or deficiency necessary for the redemption of said 
bonds; and the interest thereon shall he certified 
by said Collector to the said Board of Chosen Free- 
holders as soon as the same shall be ascertained by’ 


him, and be by the said Board of Chosen Free- 


holders, included and raised in the then next 
annual levy for annual taxes in the County of 
Essex, and be applied to the final and full redemp- 
tion of said bonds and the interest thereon; and 
that it shall be the duty of the said Road Board to 
pay to the said Collector all moneys collected or 
received by them for assessments for benefits, as 
soon as the same shall be so collected or received, 

17. The said Commissioners shall receive a 
salary of one thousand dollars each, to be paid 
quarterly by the County Collector, and shall here- 
after be elected and appointed as follows, that is to 
say, one of them shall be annually appointed by the 
Board of Chosen Freeholders of said county, at 
their stated annual meeting on the second Wednes- 
day in May, eighteen hundred and seventy, to hold 
office for the term of one year; aud the other four 
shall be elected by the legal voters of said county 
at the same time and in the same manner as mem- 
mers of the General Assembly are elected; and at 
the election for members of the General Assembly 
in the year eighteen hundred and seventy, two 
Commissioners shal! be elected to serve one year, 
and two to serve for two years, the ballots to be 
separate and to designate the time of service; and 
at the election for members of the General Assem- 
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bly, to be held in the year eighteen hundred and 
seventy-one, and every year thereafter, there shall 
be elected two Commissioners, each of whom shall 
hold office for the term of two years, and no ballot 
shall be counted in any election for Commissioners 
which shall contain the name of more than one 
person to serve as such Commissioner; the two 
persons who shall receive the highest number of 
votes shall be declared duly elected ; the five Com- 
missioners so appointed and elected in the year 
eighteen hundred and seventy, shall enter on the 
discharge of their duties on the first Monday of 
January, eighteen hundred and seventy-one; and 
the terms of office of those subsequently elected and 
appointed shall commence on the first Monday in 
January next after their election and appointment ; 
and any vacancy that may occur in said Board, by 
death, resignation, or otherwise, shall be filled by 
the said Road Board at a meeting called for that 
purpose ; the appointment made shall be only for 
the residue of the term of office so vacated. (Sec. 
44). 

18. The following and no other fees shall be 
allowed and taken for the hereinafter mentioned 
services, namely: to the Justice of the Supreme 
Court or of the Inferior Court of Common Pleas, 
for any appointment of freeholders, and for admin- 
istering to them the oath or affirmation herein 
required, the sum of five dollars; and to each free- 
holder so appointed, the sum of three dollars for 
every day’s service by him rendered. 

19. The said Road Board shall lay before the 
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Director of the Board of Chosen Freeholders of 
said county annually, on or before the first day of 
May, a full and detailed account or report of the 
receipts and disbursements of said Road Board for 
the year preceding, to the end that the same may 
be submitted by said Director to said Board of 
Chosen Freeholders. 

20. All roads.constructed or reconstructed by 
the said Board, whether laid out or appropriated, 

Cnet of manta and taken in charge by them, shall thereafter be 

by the County. maintained and kept in repair by them at the. 
expense of the said county. 

Sec. 21 repealed. 
Sec. 22 repealed. 

Repealer. 23. The act entitled “An act constituting a 
Public Road Board, for the laying out, construct- 
ing, appropriating, improving and maintaining 
public carriage roads in the County of Essex,” 
approved April seventeenth, eighteen hundred and 
sixty-eight, and all other acts and parts of acts 
inconsistent with the provisions of this act, be and 
the same are hereby repealed, and that this act shall 
be deemed and taken to be a public act, and shall 
take effect immediately. 
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24, Sec.1. The Commissioners and their suc- 
cessors, constituting, by the act to which this is a 
supplement, “* The Essex Public Road Board,” are 
hereby authorized and empowered to lay out, con- 


struct, appropriate, improve and maintain, for the 


purpose of free carriage roads in the County of 


Essex, the following named avenues in the County 
of Essex, namely:. 

I. Frelinghuysen avenue, beginning at Astor 
street, in the City of Newark, and running thence 
through the said City of Newark and the Township 
of Clinton to the line of the County of Union. 

Il. Springfield avenue, beginning in Market 
street, in said city, and running thence through 
said city, and the townships of Clinton, South 


Orange and Milburn to the line of the County of 


Union. 

Itl. South Orange avenue, beginning at Spring- 
field avenue, in said city, and running thence 
through said city and the townships of East Orange, 
South Orange, Milburn and Livingston to the line 
of the County of Morris. 

IV. Park avenue, beginning at Bloomfield 
avenue, in said city, and running thence through 
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said City of Newark and the township of East 
Orange, the town of Orange, and the townships of 
West Orange and Livingston to the line of the 
County of Morris. 

V. Bloomfield avenue, beginning at Belleville 
avenue in the City of Newark, and running thence 
through sajd city and the townships of Woodside, 
Bloomfield, Montclair and Caldwell to the line of 
the County of Morris. 

VI. Washington avenue, beginning at Belle- 
ville avenue, in the City of Newark, and running 
thence through the townships of Woodside and 
Belleville to the line of the County of Passaic, shall 
not exceed in width seventy-five feet, (Sec. 47) ; 
and that so much of said act as authorizes or 
empowers the said Board to lay out, construct, 
appropriate, improve or maintain any other road 
or roads in said county, (except upon the applica- 
tion of property owners, as hereinafter provided 
for,) be and the same is hereby repealed ; provided, 
that it shall not be lawful for the said Road Board 
to lay out, construct, appropriate or maintain such 
parts of said avenues or any of them as lie within 
the city of Newark, until the said Board shall have 
given notice for twenty days in two newspapers 
published in said city, of their intention to lay out 
and construct said avenues within the said city; and 
if within the period of ninety days from the first 
publication of said notice the Common Council of 
the City of Newark shall, by resolution of said 
Council, declare it to be their intention to lay out, 
open, construct and maintain for the purposes 


25 
Vast mentioned in this act, so much and such parts of 
8 of the said avenues as lie within the limits of the said 
the city, it shall then be their duty to lay out, con- 
strnet, appropriate, improve, and maintain so much 
lle of the said avenues as lie within the limits of said 
ce city, and the said Common Council shall thereupon 
le, proceed to lay out, open and construct said avenues 
of in the manner now provided by law for laying out, 
opening, vacating, straightening, altering and 
le- widening streets, roads and highways in the said Beart to lay 
F 4 city; but if the said avenues shall not be laid > gs nga 
id ont and constructed as aforesaid, within the said 
1] city, by the Common Council of the City of Newark, 
); within six months from the date of the passage of 
yr said resolution, the said Road Board shall proceed 
t, to lay out, construct, appropriate and maintain the 
d said avenues within the limits of the City of Newark, 
‘4 the same, and to all intents and purposes, as if this 
: proviso had not been enacted ; provided, that it shall 
, not be lawful for said Board to alter the present lines 
of said avenues within the limits of the City of 
} Newark. 
25. Sec. 2. The said Board are hereby authorized Powers of th 


and vested with all the rights and powers necessary 
and expedient to survey, lay out, locate, construct, 
reconstruct and maintain the said avenues and roads, 
and to vacate such part or parts of existing roads 
as may be necessary therefor, in the County of Essex, 
for the convenience of public travel by carriages 
and other vehicles in said county, which said ave- 
nues shall be deemed and taken to be public roads 
or highways, and shall be of such width as to the 
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said Board may seem advisable ; provided, that such 
parts of said avenues as extend west of the summit 
of the First Mountain, shall not exceed in width 
seventy-five feet and the residue of said avenues 
shall not exceed in width one hundred feet. 

26. Sec. 8. Thesaid Board shal] causeto be made 
an accurate survey or surveys of the said avenues, 
with a map or maps thereof, showing the termini and 
routes of said avenues, including the courses and 
distances and the various improvemeuts through 
which the same will pass, and also the names of the 
several owners or reputed owners of tne lands 
through which said avenues pass, and also the names 
of the several owners of land proposed to be taken 
therefor, so far as the same can be conveniently ascer- 
tained, and showing also where the present streets 
and roads as now used are coincident with, or fal! 
within the lines of the avenues hereby authorized 
to be constructed, and also where those streets and 
roads which are now in actuai use do cross said 
avenues ; znd the said Board shall at their discretion 
appoint a place or places and day or days when, 
between certain hours, the said map or maps willbe 
open to public: inspection, either at their office in 
the City of Newark, or at some place or places in 
the vicinity of said avenues; that the Board shall 
give previous notice of such appointment by an ad- 
vertisement published for at least ten days in tw 
daily newspapers printed in said county ; that in such 
advertisement only such short description of said 
avenues as proposed shall be required as shall be 
sufficient to identify the same; that no notice to land 
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owners or other parties interested shall be necessary, 
other than that contained in said advertisement; that 
the Board may adjourn and continne such public 
inspection of said map or maps from time to time 
as they may appoint and publicly declare at any 
meeting; and they shall attend such meeting or 
meetings, and shall examine and inquire into any 
complaint or objection presented by any land owner 
or taxpayer forthe purpose of ascertaining and deter- 
mining as tothe best manner of laying out, locating, 
widening or straightening the said avenues or any 
of them; that the Board after such full inquiry shall 
lay out, locate, construct, widen or straighten said 
avenues, with or without alteration of the original 
survey, as to them may seem fit, and that such 
determination of the Board shall be by a resolution 
entered upon the minutes of their proceedings, 
setting forth the courses and distances of said ave- 
nues in words at full length ; provided, however, that 
in case of any alteration of the original survey or 
surveys, a new and corrected map or maps shall be 
prepared in the manner aforesaid, and shall, after 
being signed by a majority of the said commission- 


ers, be deposited in their said office, and also that a 


duplicate of such original or corrected map or maps, 


as the case may be, shall within thirty days after 
such determination of the Board, be filed by them 
in the office of the Register of the suid county. 

27. Sec 4. The said Board shall construct said 
avenues by excavating and removing earth, rocks, 
trees, stumps, buildings, and all other impediments 


or improvements, and disposing of such portions 
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thereof as are not needed in the construction of said 
avenues, to the best advantage, at public auction ; 
and filling up any low parts of the route, and other- 
Wise preparing the premises for said avenues, and 
by building all bridges on said avenues, and all 
necessary culverts pertaining to the same; provided, 
the said avenues shall not be constructed upon any 
grade different from that established by the muni- 
cipsl authorities (if any has been established) with- 
out the consent of such municipality, and in such 
case compensation shall be made to the person or 
persons injured (if any there shall be who are injured 
by such alteration of grade) ; and that such damages 
for the alteration of grade shall be estimated as part 
of the money necessary to pay the compensation in 
this act directed to be made, and shal! be raised, 
assessed and collected as hereinafter mentioned; 
the construction of said avenues shall be in such 
substautial manner as will combine harduess, even- 
ness and durability with economy; provided, that 
nothing herein contained shall be construed as 
authorizing the said Board to macadamize or pave 
any of said avenues. [These avennes, or certain 
portions thereof, may now be macadamized.] (See 
63.) The said Board, or their successors in office, 
shall determine the width of the carriage way and 
of the sidewalks, except all such avenues and 
streets as lie within the corporate limits of the City 
of Newark, and relay in their proper place, and so 
as to conform to the Board’s plans, all curbing and 
flagging that they shall take up in constructing 
said avenues; but the local authorities are to curb 
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and flag the other sidewalks which it shall be 
proper to curb and flag, as the said several muni- 
cipalities are now authorized to do with reference 
to said sidewalks, and to keep the same in repair. 
(See 63.) 


28. Sec. 5. The owners of that part of the Ownemof 


. . . entitled to 
lands over which the said avenues are authorized to compensation. 


be Jaid, which is not already lawfully in public use, 
shall be entitled to compensation for the use 
thereof hereby authorized, and the owners of 
every building or part thereof, or other improve- 
ment which it shall be necessary to remove, take 
down or destroy, shall be entitled to compensation 
for such building or part thereof so to be removed, 
taken down or destroyed. 


29. Sec. 6. The moneys necessary to pay the Moneys to pay 
? . . for lands 


compensation in this act directed to be made for pa ben dl 


land or property taken, shall be raised by assessing — 
so much thereof, as shall be equal to any peculiar 
benefit conferred upon any lands in the county, 
whetber adjacent or not to said avenues, upon such 
lands so peculiarly benefited, in proportion to the 
benefit received; if said moneys shall exceed the 
value of the benefits conferred upon the lands last 
mentioned, such excess (if any) shall be borne by 
the public at large of the County of Essex, and 
shail be raised by tax, as other taxes are levied and 
raised in said county, and shall be paid by the 
County Collector. (See 46 aud 56.) 

30. Sec..7. The money necessary to pay the 
cost and expenses of executing this act, and of the 
laying out, opening and constructing the said 
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avenues, and also the amounts of rebates allowed 
upon assessments for bevefits, as hereinafter pro- 
vided, together with the interest on said several 
moneys, shall be paid in ten annual installments, 
one-half thereof by the County of Essex, to be 
raised by county tax in the same manner as other 
county taxes are raised in said county, and the 


other half by the several cities, towns and town- 


ships in or through which the several avenues pass, to ‘ 


be levied and collected by the same officers, in the 
same manner, and at the same time that the other 
city, town and township taxes are levied and col- 
lected; but the officers so collecting said moneys 
shall pay the same to the County Collector under 
the same provisions and regulations as county 
moneys are now paid by them to the County Col- 
lector; provided, that no one of the said cities, 
towns or townships shall be liable to a greater 
extent than to the amount of one-half of the 
said costs, expenses and amounts, with the interest 
accruing on it, except as to the liability for its 
quota of the tax to be raised by the County of 
Essex as aforesaid; and provided, that if the Com- 
mon Council of the City of Newark shall Jay out 
and construct so much of said avenues as lie within 
the limits of the said city as aforesaid, the damages 
and entire costs of laying out, openivg and con- 
structing said avenues in the said City of Newark, 
shall be levied, raised, assessed, collected and paid 
as is now provided by law for the laying out and 
opening of streets in said city. 

81. Sec. 8. It shall be the duty of the Court of 
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Common Pleas in and for said county, upon the 
application of said Board, from time to time, and 
after ten days’ notice of such application by an 
advertisement in two daily newspapers in said 
county, to appoint five disinterested freeholders 
residing in said county appraisers, who shall, after 
having severally taken and subscribed before a 
judge of said court, an oath or affirmation to act 
fairly avd impartially in the matter intrasted to 
them, according to the best of their skill and judg- 
ment, be empowered to make a fair, just and 
impartial ‘appraisement of the damages sustained 
by the owner or owners of any lands and real estate 
or buildings, to whom compensation is to be paid 
as provided in this act. 

32. Sec. 9. The said Board shal] from time to 
time give ten days’ notice to the proper appraisers 
and to the persons entitled to compensation, on 
what day and at what hour and place they will ask 
the said appraisers to hear evidence, as to the com- 
pensation for the lands or buildings of the persons 
so notified, and at such time and place and any other 
time and place to which said appraisers may 


adjourn, they shall hear the Board and the parties 


interested if they appear, and the witnesses of the 


Board and of said parties, and determine the com- 
pensation that ought to be paid to the persons so 
notified, and openly and publicly declare the 
amount thereof, and then or afterwards by writing 
sigued by them or a majority of them, make a 
statement of their proceedings and said adjudica- 
tion, which statement shall be filed in the office of 
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the Register of the County of Essex; and it, as 
well as said notices, shall contain a carefully pre- 
pared description of the boundaries of tne land for 
which compensation is to be made, and state 
whether there are any, and what kind of building 
or part of building thereon, for whick also compen- 
sation is to be made. 

83. Sec. 10. If the person to whom such com- 
pensation shall be awarded, is, or the said Board 
are, dissatisfied with the amouut thereof, either 
party may appeal from the said adjudication to the 
Circuit Court of the County of Essex, which is 
hereby given jurisdiction to rehear the said matter, 
and to cause a proper issue to be framed to try the 
question of compensation, and to have the same 
tried by a jury, as an issue out of the Supreme 
Court in a civil action is tried in the said court, but 
such appeal shal! not restrain the Board from con- 
structing said avenues over said lands and remov- 
ing said buildings, if said compensation found by 
said uppraisers shall have been tendered; if the 
jury shall find more than the appraisers, the costs 
of such appeal shall be paid by the Board, but if 
the jury find less or confirm said amount, the costs 
of appeal shall be paid by the owner; iu case any 
parties entitled to compensation cannot be found to 
whom to pay the same, or are unknown, or labor 
under legal disabilities, payment of such compen- 
ration in the Circait Court of the County of Essex, 
shall be equivalent to the payment of the parties 
entitled to the same. 

84. Sec. 11. All notices required by this act, 
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unless otherwise provided, shal! be in writing, and 
shall, if the person reside in the County of Essex, 
be served personally upon the party entitled to 
notice or left at bis or her usual place of abode; 
or if such party does not reside in the county, or is 
an infant, or a lunatic, or an idiot, such notices 
shall be published in such newspapers, published 
in the County of Essex, as the Board shall deter- 
mine, for double the length of time that notice 
personally served is required; and in case the 
persons entitled to notice, or any of them are 
unknown, a general notice to those to whom it may 
concern shall be published in like manner; and in 
the case last mentioned, there shall also be a 
notice posted on some part of the premises of the 
party interested of the effect of such notice last 
mentioned, 

85. Sc. 12. The said Court of Common Pleas 
on request of said Board, shall appoint five honest, 
competent and judicious freeholders, assessors, to 
perform the duties required of the said assessors, 
under this act; said application and appointment 
shall be filed in the Clerk’s office of the County of 
Essex. 

86. Src. 13. The said Board shall cause to be 
laid before the said assessors a copy of all the 
appraisements made under the ninth section of 
this act, with proper maps; and the said assessors, 
after taking an oath to honestly and justly perform 
the duties required of an assessor under this act, 
shall proceed to consider and determine what lands 
in said county (see 46) are peculiarly benefited by 
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the laying out of said avenues, and the amount 

that each lot or parcel is so benefited, and shall 

assess the same in proportion to the benefit re- 
To giveten, ceived; and said assessors shall give at least ten 
days’ public notice of their meeting to perform the 
duties required of them by this act, specifying 
therein generally the purpose of said meeting, and 
being once met, the said assessors may adjourn 
from time to time, until the purpose of those 
assembling may have been accomplished, but no 
notice of any adjourned meeting shall be neces- 
sary ; they sball make a report to said Board in 
writing, of their said determinations and assess- 
ments, and shall accompany the same with at least | 
one map, and at least one schedule for every city, \ 
town or township in which said benefits shall be 
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assessed ; and the names of the owners or reputed 
owners of the lots shall be written upon the lots or 
parcels as laid down in said maps, or it shall be stated 
that the owners are unknown, and there shall be as 
muny duplicates of said report as there are cities, 
towns and townships, in which benefits are assessed, 
in the Clerk’s office of each one of which said 
report shall be filed, and there shall be a duplicate 
of each of said maps and schedules, one of which 
said duplicate maps and schedules shall be filed in 
the Clerk’s office of the city, town or township to 


Mi 


rr" 


which it relates, for the examination of the public; 
the original report and maps and schedules shall 
be temporarily lodged in the office of the Clerk of 
the County of Essex for the examination of the 
public; and the said clerks of said cities, towns 
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and townships shall respectively, within ten days 
thereafter, give notice of the filing of said reports, 
and maps and schedules in their said offices, 
by posting for two weeks notices in five public 
places in their city, town or township; and said 
Commissioners shall give a like notice by adver- 
tising the same in two newspapers published in 
said county for two weeks in every issue of such 
newspapers ; aud the notice of said Board shall 
also state a time and place, when and where the 
said Board will meet, to receive objections in 
writing to said report, assessment and determin- 
ation; if any person or corporation aggrieved by 
said assessments and determinations, by any act 
or thing upon which the same are, or is founded, 
shall not give to said ‘Board notice of his said 
aggrievance or complaint and of the grounds 
thereof, in writing within twenty days after the 
filing of said report, he, she, or it shall be deemed 
to have waived such ground of complaint, and the 
said Board shall receive aud consider the said 
objections so made in writing, and if any of them 
appear to be well founded, they shall reqnire the 
said assessors to review the said assessment and 
make a new report upon the same, readjusting 
the assessment; but in making such review or 
readjustment, said assessor shall not readjust any 
assessment on any land lying outside of the city, 
town or township in which the land lies, the 
assessment on which they are required to review 
and readjust; the said assessment sbull be a lien 
on the said lot or parcel of land uutil the same 
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shall be paid, from and after the date that the said 
Commissioners shall approve of such assessment, 
and said Board shal! approve of ail said assessment, 
that they do not require said ussessors to review 
and readjust, and as to that part of said assess- 
ment, they shall approve of that, so soon as the 
assessment shall have been reviewed and re- 
adjusted, if the same shall appear to have been 
readjusted properly; and in case the said assess- 
ment or any act of said assessor shall be removed 
to any court of review, the suid assessment shall 
not be set aside for any excess of assessment, 
unless it appear that the said assessment was 
greater than the actual benefit the said laying out 
aud opening of said avenue was to any lot or 
parcel of land on which said reviewed assessment 
may have been made, and the said court of review, 
in case they set aside such assessment, shall 
appoint the same or other assessors to review the 
said assessment, and readjust the same and re- 
assess the lands, the assessment upon which shall 
so have been reviewed before the said court, and said 
assessors so appointed by said court shall add to 


the assessment the costs and expenses of such 


review in said court, and of said re-assessment. 

37. Sec. 14. The assessments for the benefits re- 
quired to be paid by this act shall become due and 
shall be collected as is provided in the fifteenth 
section of the act to which this is a supplement; 
and the said Board may, in their discretion, 
appoint a collector to receive any moneys, due for 
assessments, and may require such collector to give 
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a bond to the said Board, in such sum and 
with such sureties as they may designate, for the 
faithful performance of the duties of his office, and 
the said Board shall, by resolution, fix the amount 
of compensation to be paid to such collector; the 
said Board shall also have power to appoint such 
other agents and officers as they shall deem neces- 
sary for the purpose of carrying into effect the 
purposes of this act. 

88. Sec. 15. In addition to the powers conferred 
by this act, it shall be lawful for the said Board, 
and their authorized agents, to use and exercise, 
for the purpose of this act, all the powers and 
privileges belonging or appertaining to overseersand 
surveyors of the highways, under any general law 
or laws of this State, so far as the same may be 
used aud exercised consistently with the foregoing 
provisions of this act. 

39. Sec. 16. The said Board is hereby author- 
ized and empowered to purchase or take (compen- 
sation being first made), any turnpike road in said 
county, or such part or parts thereof as may be 
necessary for the purposes of this act, and the 
damages sustained by the taking of any turnpike 
road, or any part thereof, shall be ascertained upon 
like application, and in the same manner as is herein- 


. before directed where any lands or buildings are 


taken for the purposes of this act, and the compen- 
sation paid or damages appraised shal! be assessed 
upon the lands peculiurly benefited, aud otherwise 
collected, paid and raised in the same manner, and to 
all intents and purposes as is hereinbefore provided 
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for assessing, collecting and paying for lands or 
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How other _— — | . . . 
rhe 40. Sec. 17. The said Board may, at their discre- 


laid out. : ; . : . 
: tion, and in pursuance of this act and of the act to 


which this is a supplement, lay out, construct, 
appropriate, improve and maintain, for the pur- 
poses of free carriage roads as aforesaid, any 
existing road, or may lay out and construct any 
new road, whenever application in writing shall be 
made to the said Board for that purpose by the 
owners of [more than one-half in lineal measure- 
ment of the land fronting] on the line of any such 
road now existing, or proposed new road; but the 
money necessary to pay the expenses of laying out, 
opening, and constructing any such roads, and 
the compensation in this act directed to be made 
to property owners for lands or buildings taken, 
shall to the amount and in proportion to the 


¥ 


benefit received, be assessed upon the lands in 
said county peculiarly benefited thereby, in the 
manner hereinbefore provided for; if the amount 
of the said costs, expenses and compensation shall 
exceed the value of the benefits conferred upon the 
lands assessed for such benefits, such excess (if 
any) shall be borne, raised and paid by the county 


as hereinbefore provided for in relation to said 
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41. Sec. 18. In the event of the damages and 
interest mentioned in the thirteenth section of the 
uct to which this is a supplement, not being paid 
as therein provided for, a suit for the same with 
costs may be brought against the said county, and 
not against the said Board as is in said section 
provided, 

42. Sec. 19. If any person or persons assessed 


for benefits in pursuance of this act and of the act 
re 


to which this is a supplement, shall elect to pay 
the assessment against him or them in one pay- 
ment, within three months from the date of such 
assessmeut, he, she or they shall be entitled to a 
rebate of twelve per centum upon the amount 
assessed against him, her or them. 

43. Sec. 20. The bonds authorized and required 
to be issued by the Board of Chosen Freeholders 
of the County of Essex, by virtue of the sixteenth 
section of the act to which this is a supplement, 
shall be payable in ten years, with the interest 
thereon, and that it shall be lawful to raise by 
taxation as a pari of the county tax of the said 
Couuty of Essex, money to pay said bonds or 
any portion thereof, or the interest thereon. (See 
16, 50, 51). 

44. Sec. 21. The Commissioners now consti- 
tuting the Essex Public Road Board shall respect- 
ively hold their office for the term of [four] years 
from the first Monday in January, eighteen 
hundred and seventy, and their successors in office 
shall be appointed and elected in the year eighteen 
hundred and seventy-three, at the same times, in 
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the same manner and for the same terms as is now 
provided by the act to which this is a supplement, 
for their appointment and election in the year 
eighteen hundred and seventy; and their subse- 
quent appointments, election ad term of office 
shall be at the same time, in the same manner, and 
for the same term as is provided in the seventeenth 
section of said act; and the said Commissioners 
shall receive an annual salary of one thousand 
dollars each, to be paid quarterly by the County 
Collector. 

45. Sec. 22. The second, sixth, seventh, ninth, 
twelfth, fourteenth and twenty-second sections of 
the act to which this is a supplement, and such 
other parts of said act as are inconsistent with the 


_ provisions of this act, and all other acts and parts 


of acts inconsistent with this act, be and the same 
ure hereby repealed, and this act shall take eftect 


immediately. 
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| LAWS OF 1870, PAGE 714. ] 


Supplement Approved March 17, 1870. 


46. Sec. 1. No lands in any city, town or town- 
ship, in which any avenue—named in the supple- 
ment to the act to which this is a further 
supplement, approved the sixteenth day of Febru- 
ary, eighteen hundred and seventy—shall be laid 
out by said Board, shall be liable to be assessed for 
benefits to pay the compensation to be made for 
land or property taken which shall not lie within 
such city, town or township; but the lands in any 
city, town or township, through which any of the 
said avenues shall be laid out, which shall be 
peculiarly benefited thereby, shall be liable to 
the extent and in proportion to the benefit received 
for the lands or property taken therein only; but 
in all other respects except as herein provided, the 
moneys necessary to pay the compensation for lands 
or property taken shall be raised as in said 
supplement directed. 

47. Sec. 2. The first section of the supplement 
to the above entitled act, approved February six- 
teenth, eighteen hundred and seveuty, be amended 
in reference to Washington avenue by striking 
out the words “shall not exceed in width seventy- 


five feet.”’ 
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48, Sec. 38. It shall be lawful for the said Board 
to lay out and construct said avenues or apy of 
them in sections, of so much of said avenues or 
any of them, as is embraced in any city, town or 
township; and any of said sections may, in 
the discretion of the said Board, be first laid 
out and constructed, and the damages for Jand or 
property taken therefor, may be appraised, and 
the benefits assessed and collected in pursuance of 
the said supplement before the residue of any of 
the said avenues shall be constructed or worked. 

49. Sec. 4. The twenty-first section of the act 
upproved March thirty-first, eighteen hundred and 
sixty-nine, to which this is a further supplement, 
be and the same is hereby repealed, and this act 
shall take effect immediately. 


[LAWS OF 1871, PAGE 175.] 


Supplement Approved February 2, 1871. 


50. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 
twentieth section of the act supplemental to the 
above entitled act, which supplemental act was 
approved February sixteenth, eighteen hundred and 
seventy, be, and the same is hereby amended by 
striking out therefrom the words “in equal annual 
installments,’’ and that the bonds heretofore issued 
by the Board of Chosen Freeholders of the County 
of Essex, payable on the first day of July, one 
thousand eight hundred and eighty, and bearing 
date the first day of July, one thousand eight 
hundred and seventy, and such bonds as the 
said Board of Chosen Freeholders shall hereafter 
issue payable at any time not exceeding ten years, 
with interest, and signed and countersigned as 
provided in the sixteenth section of said act, to 
enable the collector of the County of Essex to 
raise money for the purposes in said act and 
supplemental act mentioned, shall be and they are 
hereby declared to be valid, and shall be paid as is 
provided for in said acts for the payment of the 
bonds therein mentioned, which said bonds it 
shall be lawful for the said Board of Chosen 
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Freeholders of the County of Essex, to sell and 
negotiate at public or private sale for the best 
price that can be obtained therefor. 

Terme of sale 61. Sec. 2. AND BE IT ENACTED, That the said 

— bonds shall be received by said Road Board at par, 
in payment of the benefits assessed in pursuance 
of the said act, when the same shall be tendered in 
sums not exceeding the amount in any one case 
assessed, and the bonds so tendered and received 
shall be delivered and paid to the Collector of the 
County of Essex, and shall be received bv him at 


par, and he shall return to the said Board of - 
Chosen Freeholders the said bonds so paid and 
received for benefits, which said Board shall there- 


upon cancel the same. 

52. Sec. 3. AND BE IT ENACTED, That the fourth 
section of the said supplemental act be, and the 
same is hereby amended by striking out the words 


‘‘excepting Bloomfield avenue, which ‘shall be 


macadamized.” 
Bridges and 53. Sec, 4. AND BE IT ENACTED, That all bridges 
culverts to be ; : 
meet and culverts built and constructed by the said 
alae Road Board shal! be built snd coustracted at the 
expense of the County of Essex. 
Board may 54. Sec. 5. AND BE IT ENACTED, That the said 
curb sidewalks 
“iia wetise, Road Board shall have power to curb the sidewalks 


on apy of the said avennes or section of any 
avenue mentioned in this supplemental act, when 
requested in writing so to do by the owners of 
the majority of the land, counting by lineal 
measurement on the line of any of the said 
avenues or section of an avenue, to prescribe the 
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manner in which the said work shall be performed, 
and to cause the expense thereof to be assessed on 
the adjoining lots, whether improved or unim- 
proved, and collected as hereinafter mentioned ; 
and it shall be lawful for the said Board to curb 
one side of any of said avenues or a section thereof, 
when requested by the owners of a majority of the 
land on the line of the side of the avenne or 
section intended to be curbed; and the said Road 
Board, when they shall curb any avenue or section 
or side thereof, shall ascertain the whole amount 
of the costs and expenses of such curbing, and 
shall make a just and equitable assessment thereof 
upon the owners of the lands and real estate 
on the line of said avenue or section or side of 
an avenue, giving ten days’ previous notice in 
two newspapers published in the County of Essex, 
of the time and place when the said Board will 
meet to make such assessment, stating generally in 
said notice the avenue or such section or side 
thereof as they may intend to curb; and the said 
assessment when made shall be and remain a 
lien upon the lands and real estate so assessed 
until paid, and shall be collected in the same 
manner as is provided in said act for collecting 
assessments for benefits. 

55. Sec. 6. AND BE IT ENACTED, That the said 
Road Board shall have power to locate the tracks 
of any horse railroad which may be hereafter 
constructed or relaid over any of said avenues, 
and the tracks of such railroad shall be laid 
on such part of said avenues as said Board 


Expense, how 
assessed and 
collected, 
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shall direct ; and all trees shall be planted on said 
avenues, and all gas and water pipes shall be laid 
thereon, under the direction and supervision of 
said Board. 

56. Sec. 7. AND BE IT ENACTED, That the sixth 
section of the said supplemental! act be, and the 
.same is hereby amended by striking out therefrom 
the words * provided such benefit shall not exceed 
fifty per cent. of the assessed value of any property 
for the year eighteen hundred and sixty-nine,” and 
said proviso is hereby repealed. 

57. Sec. 8. AND BE IT ENACTED, That this act 
shall take effect immediately. 


“? 
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[LAWS OF 1871, PAGE 947. | 


Supplement Approved March 28, 1871. 


58. Sec. 1. Berr Enacrep by the Senate and General 
Assembly of the State of New Jersey, That the Essex 
Public Road Board, in pursuance of said act, and 
the several supplements thereto, is hereby author- 
ized and empowered to lay out, construct, appropri- 
ate, improve and maintain for the purpose of free 
carriage roads in the county of Essex, the following 
named avenues in the county of Essex: Essex 
AVENUE, beginning at the Newark and Pompton 
Turnpike, in the village of Montclair, opposite the 
junction of Church street and Fullerton avenue, 
and running thence through the township of Mont- 
clair to Walnut street, at or near the western line 
of land conveyed by Matilda H. Crane to the Mont- 
clair Railway Company ; and thence to Watchung 
avenue, at a point about twelve hundred feet west- 
ward of the highway known as the Telegraph road, 
and said Board may extend the said avenue to the 
Mount Hebron road, at or near its intersection 
with said Telegraph road ; MIDLAND AvVgNUB, begin- 
ing in the northern line of said township of Mont- 
clair, at the intersection therewith of the western 
boundary of lands of Amos Broadnax, and running 
thence to said Watchung avenue, at the eastern 


Board may 
construct new 
avenues. 


Essex avenue. 


Midland 
avenue. 


Ridgewood 
avenue. 


Lincoln 
avenue. 


Expense, how 
assessed and 
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boundary of land formerly of F. Martel; thence to 
Church street in said township, abount two hun- 
dred feet eastward from the public flag staff, near 
the public school house in said village; thence to 
Park avenue, in the town of Orange, or in the 
township of West Orange; thence toSouth Orange 
avenue, in the township of South Orange; and 
thence to Springfield avenue, in the township of 
Millburn ; Rip@ewoop aveNnvx, beginning at Main 
street, or at Park avenue, in the town of Orange, 
and running thence through the townships of East 
Orange aud Bloomfield to the line of the county of 
Passaic; also LINCOLN AVENUE, beginning at a 
point on the stage road to Paterson, in the town- 
ship of Bloomfield, about one hundred feet south of 
the south line of land of Cecile G. Dunscomb; 
and running thence to the angle in a highway 
which was laid out across lands of the Montclair 
Railway Company and of Eliza C. Wilde, on the 
twenty-ninth day of June, eighteen hundred and 
seventy; thence westward through and along said 
highway ; and thence to the bighway known as the 
old roud leading from Bloomfield to Montclair; 
provided, that the money necessary to puy the 
expeuses of laying out, opening and constructing 
said avenues, and the compensation by the said 
acts directed to be made to property owners, shall 
in all respects be raised, assessed and paid as is 
provided in the seventeenth section of the act 
supplemental to the above entitled act, which sup- 
plemental act was approved February sixteenth, 
one thousand eight hundred and seventy; and the 
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proceedings in and for the laying out, constructing, 
appropriating, improving and maintaining said 
avenues, shall be as therein provided for in relation 
to the roads therein mentioned. (See 40, 61.) And 
provided further, that the expense of maintaining 
said avenues after the same shal! have been laid 
out, opened and constructed, shall be paid by the 
respective townships through which the same may 
be laid out. 

59. Sec. 2. AND BE IT ENACTED, That the said 
seventeenth section of the said supplemental act be 
umended by striking out the words “two-thirds of 
the land,” and substituting in lieu thereof the 
words *“* more than one-lalf in lineal measurement 
of the land fronting.” 

60. Sec. 3. AND BE IT ENACTED, That this act 
shall take effect immediately. 


[LAWS OF 1872, PAGE 1,096. } 


Supplement Approved April 3, 1872. 


61. Sec. 1. Bx ir enacren, by the Senate and Gen- 

eral Assembly uf the State of New Jersey, That. it 

| thou by _ oi lawful for “The Essex Public Road 
may be oon: Board” to lay out and construct the avenues 
sections. named in and authorized by the act supplemental 
t» the act to which this act is a furthur supplement, 

which said supplemental act was approved March 
twenty-eighth, eighteen hundred and seventy-one, 

or any or either of them, in sections of so much of 

said avenues, or any of them, as the said Board 

may determine upon; and any of said sections 

may, in the discretion of the said Board, be first 
surveyed, laid out, constructed, appropriated and 
improved ; and the damages for the land and pro- 

perty taken therefore may be appraised, and the 

‘benefits assessed and collected as provided by law 

in respect to the whole of said avenues, before the 

residue or remaining part or parts of any or either 

of them shall so be surveyed, laid out, constructed, 

Proviso. appropriated, or improved; provided, that it shall 
not be lawful for said Board to lay out or construct 

apy or either of the avenues in said supplement 
authorized, or any part or parts thereof, within the 

limits of the town of Orange, or township of South 
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Orange, nor to assess any property in said town or 
township, for the laying out, constructing appro- 
priating, improving or maintaining thereof. 

62. Sec. 2. AND BE IT ENACTED, That all acts and 
parts of acts, so far as they conflict with the provi- 
sions of this act, be and the same are hereby 
repealed, and that this act shall be deemed and’ 
taked to be a public act, and shal! take effect imme- 


diately. 
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[LAws OF 1872, PAGE 1,269. ] 


Supplement Approved April 4, 1872. 


63. Sec. 1. Be rr enactep by the Senate and Gen- 
Assembly of the State of New Jersey, That it shall be 
lawful for the Essex Public Road Board, and the 
said Board is hereby authorized and empowered to 
macadamize, according to the Telford process, to 
the width of not more than twenty feet upon each, 
so much and such parts of the carriage-ways of the 
several avenues mentioned and defined in the first 
section of the act supplemental to the above 
entitled act, which said supplemental act was 
approved February sixteenth, eighteen hundred and 
seventy, as lie within the following bounds, to wit : 
the carriage-way of Frelinghuysen avenue, from the 
Newark city line to the Union county line, of 
Springfield, South Orange, Park and Bloomfield 
avenues, severally, from the Newark city line to 


the summit of the first mountain, and of Washing. | 


ton avenue, from the Newark city line to the 
Passaic county line, in such manuer and with such 
material asthe said Board shall judge best for the 
public interest; and that the cost thereof, including 
all expenses counected therewith, shall be assessed 
and paid in the same manner as pow provided by 
law iu respect to the laying out, opening and con- 
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structing of the said avenues ; provided, however, Govmewete 
that such part of said cost and expenses as shall be 

raised and paid in the City of Orange, shall be cer- 

tified by said Road Board unto the Board of Assess- 

ments of said city, aud shall thereupon be assessed 

and collected, and shall be a lien upon lands and 

real estate, in the same manner as assessments for 

laying out and opening streets in said city are or 

shall be made. 

64. Sec. 2. AND BE IT ENACTED, That whenever a Cost of 
petition in writing shall be presented to said y'frPmay be 
Board, signed by the owners of a majority of the edjoining land. 
land, counting by linea] measurement, on the line 
of any of the portions of said avenues designated 
in the first section of this act, or upon avy portions 
or sections thereof as may lie between two points 
named in said petition, requesting to have so much 
of the carriage-way as lies between the said points 
named, as may not be macadamized or determined so 
to be by said Board at the date of said petition, 
macadamized, the said Board may proceed to mac- 
adamize the same, and to prescribe the manner in 
which said work shall be performed, and to cause 
the expense thereof, when the same shal! have been 
ascertained, to be assessed on the adjoining land, 
the basis being the lineal measurement thereof ly- 
ing between the points designated in said petition ; 
and the proceedings for the collection of said assess- 
ment shall be the same as is provided in the fifth 
section of the act supplemental! to the act to which 
this is a supplement, which said supplemental act 
was approved February second, eighteen hundred 
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and seventy-one, in relation to the assessment 
therein provided for. 

65, Sec. 3. AND BE IT ENACTED, That it shall and 
may be lawful for said Board, whenever in their 
judgment it shall be advisable or conducive to the 


public interest, to contract with the owner or 


th owners of any buildings or parts of buildings which 
out the inter- 
vention of 
appraisers. 


it is or may become necessary for them to remove 
in the prosecution of their work, for the removal 
of the same by the said Board without the appoint- 
ment of appraisers to assess the damage sustained 
by such owner or owners on account of the 
removal of any such buildings or parts of. build- 
ings, and to pay such damage agreed upon to such 
owner or owners out of any moneys set to the 
credit of the said Board for the purposes men- 
tioned in the sixteenth section of the act to which 
this act is a supplement; and the said Board may 
in like manner contract with and pay the owners 
thereof for any parcels or gores of land which 
have been or may be inadvertently omitted in the 
surveys of said Board, and which it is or may 
become necessary for them to acquire, and may 
also in like manner contract with and pay damages 
to the owners of land and other property which 
may be damaged by reason of the alteration of the 
grade on any of said avenues by said Board. 

66. Sec. 4. AND BE IT eNactED, That all appeals 
which may hereafter be taken from the awards of 
appraisers or commissioners who have been or who 
may hereafter be appointed to assess damageg 
under any of the provisions of the act, to which 


ene 
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this is a supplement, or the several supplements 
thereto, shall be so taken within sixty days from 
and after the date of the filing of the report of any 
such appraisers or commissioners, and either party 
to any appeal so taken may notice the same for 
trial. 

67. Sec. 5. AND Be IT ENACTED, That the said 
Board shall have power, before construction, to 
make partial alterations in the surveys and loca- 
tion of any of said avenues, in avy such part or 
parts thereof, as to the said Board may seem 
desirable; and in case said Board shall make any 
such alteration or re-location, they shall cause a 
map of such alterations to be filed in the same 
manner and in the same office or offices as the 
original survey is required to be filed, and shall 
be marked and designated as an amended survey, 
and from the time of such filing shall supersede the 
original survey; and itshall be lawful for the said 
Board, in case they shall discover any oversights, 
defects vr omissions on the part of the appraisers 
in returns of appraisements by them made, to 
recall such appraisers, and thereupon said ap- 
praisers shall proceed as under their original 


appointment and oaths, to make appraisements of 


and in respect to such matters as were omitted or 
defective in their original report, and to file a 
supplemental report of such new appraisements. 
68. Sec. 6. AND BE IT ENACTED, That the second 
proviso contained in the first section of the act 
supplement to the act to which this act is a further 
supplement, which said supplemental act was 
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approved March twenty-eighth, eighteen hundred 
and seventy-one, be and the same is hereby repealed. 

69. Sec. 7. AND BE IT ENACTED, That the twenty- 
first section of the act supplemental to the act to 
which this act is a further supplement, which said 
supplemental act was approved February six- 
teenth, eighteen hundred and seventy, be and the 
same is hereby amended, by striking out the word 
*‘three”’ first occurring in said section, and sub- 
stituting in lieu thereof, the word “ four.” 

70. Sec. 8. AND BE IT ENACTED, That this act and 
the provisions of tbe original act, to which this 
act is a further supplement, and all the supple- 
ments to suid original act, except the supplement 
approved March twenty-eighth, eighteen hundred 
and seventy-one, shall be, and they hereby are, 
extended and made applicable in all respects to the 
avenue known as ‘Central Avenue,” from the 
boundary line of the City of Newark, to its 
present terminus at Valley Road, in the Township 
of West Orange. 

71. Sec. 9. AND BE IT ENACTED, That all acts and 
parts of acts so far as they conflict with the pro- 
visions of this act, or the act to which this act 
is a supplement, or of the several supplements 
thereto, be and the same are hereby repealed; 
provided, that nothing in this section shall be held 
or construed to alter or effect any of the pro- 
visious contained in the charter of Bloomfield Cem- 
etery Company; and that this act shall be deemed 
and taken to be a public act, and shall take effect 
immediately. 
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[LAWS OF 1873, Paar 424.] 


Supplement Approved March 26, 1873. 


72. Sec. 1. Be rr enacten, by the Senate and Gen- 
eral Assembly of the State of New Jersey, That 
nothing in the provisions contained in the first sec- 
tion of the supplement to the act to which this is 
a further supplement, and which supplement was 
upproved the sixteenth day of February, one thou- 
sand eight hundred and seventy, shall be construed 
to prohibit the Essex Public Road Board from 
causing to be assessed upon the lands within the 
territory formerly constituting the Township of 
Woodside, (but now forming a part of the Eightn 
Ward of the City of Newark), the damages or 
compensation awarded by appraisers, pursuant to 
said act, and the several supplements thereto, for 
lands and buildings taken for the laying out of 
Washington avenue within said territory; but that 
said damages and compensation shall and may be 
assessed, become a lien, be enforced and collected 
in the same manner in all respects as if said 


territory had not been annexed to the said City . 


of Newark. 

73. Sec. 2. AND BE IT ENACTED, That the power 
and authority vested in said Board by the first 
section of the supplement to said act (to which this 


Power to mac- 
adamize con- 
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is a further supplement), which supplement was 
approved the fourth day of April, one thousand 
eight hundred and seventy-two, shall extend and 
apply to Central Avenue, and all the avenues in 
said first section mentioned, thronghoat the whole 
course thereof in the County of Essex. 


Beerd may 74. Sec. 8. AND BE IT ENACTED, That whenever 
behi@onany @0y horse railroad track shall be laid on any 
of av- 


enueswhen avenue under charge or control of said Board, 
tracks aresa- the kind of rail used in the laying thereof shall be 
such as said Board shall prescribe. 
When damages 75. Sec. 4. AND BE IT ENACTED, That whatever 
appeal, after the damages awarded by appraisers for property 
been assessed taken or injured, or for change of grade, pursuant 
Board may as. to the act to which this is a supplement, or to any ( 
andalsothe supplement thereto, shall have been assessed by 
" assessors, upon lands deemed to be benefited, 
agreeably to said act, or any of its supplements, 
before the determination of any appeal taken by 
any party from said award, and upon such appeal, 
the damages shall be increased, the said Board 
shall thereupon, without the intervention of ap- 
praisers, apportion or assess the said excess or 
increase, including any costs adjudged, ratably 
upon the same lands so assessed by said assessors, 
and on the basis of their assessment; and such 


excess or increase shall be and remain a lien on 

said lunds, and be enforced and collected in the 
same manner as the original assessments; and in 
case any of said original assessments shall remain 
unpaid, in whole or in part, shall be added thereto, 
form a part thereof, and be payable at the same 
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time therewith; and any damages awarded under Damage 
any re-appraisement or supplemental appraisement, mental op 
made in pursuance of said acts, or of the order of == 
any competent court, shall be apportioned or oad on ands 
benefited. 
assessed by said Board on the same basis,in the | 
same manner, and be and remain a lien, and be 
enforced, collected, and payable in the same man- 


ner as such increase or excess adjudged on appeal. 


[LAWS OF 1873, PAGE 622.] 


Supplement Approved April 3, 1873. 


76. Sec. 1. Be rr enactep by the Senate and Gen- 

The costs and eral Assembly of the State of New Jersey, That such 

the avenues in part of the costs and expenses authorized by and 

incurred under the second section of the supple- 

of, and there ment to the above entitled act, which supplement 
assessed, &c., was approved March twenty-sixth, one thousand 

otprine eight hundred and seventy-three, as shall be 

assessed and raised and collected in the City of Newark, shall 

be certified by the said Board to the Common 

Council of said city, and shall thereupou be 

assessed and collected and be a lien upon lands and 

real estate, in the same manner, so far as practic- 

able, as assessments for paving streets in said city 

are or shall be made; and that all assessments for 

Assessments benefits made under the act to which this is a 


drew ewiul further supplement, or any supplement thereto, 
aremaie shall be payable with lawful interest from the time 


of the making thereof, and that this act shall take 
effect immediately. f 


I 
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[LAWS OF 1873, PAGE 777. 


Supplement Approved April 4, 1873. 


77. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 
Essex County Public Road Board are hereby 
instructed to report to the next session of the 
Legislature an accurate map of such portions of 
the County of Essex as are included within the 
limits of the improvements heretofore author- 
ized to be made by them under acts of the 
Legislature already passed, together with such 
suggestions as they may deem proper to make in 
order to establish an economical system of public 
parks connected by boulevards or public drives, so 
as to furnish suitable grounds and drives for the 
purposes of health and recreation. 

78. Sec. 2. AND BEIT ENACTED, That this act 
shal] be deemed and taken to be a public act, and 
shall tuke effect immediately. 
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[LAWS OF 1874, PAGE 389.] 


Supplement Approved March 21, 1874. 


79. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That so 
much and such parts of any and all acts supple- 
mentary to the act to which this is a further 
supplement, as relates to or authorizes the laying 
out and construction of the avenues known and 
designated as “ Essex avenue,” “ Midland avenue,” 
and ‘ Lincoln avenue,” be and the same are hereby 
repealed. 

80. Sec. 2. AND BE IT ENACTED, That no contract 
for the construction or macadamizing of any ave- 
nue, or of any section thereof, shall be made by 
the Essex Public Road Board, unless a certified 
copy of the resolution of said Board, providing for 
such construction or macadamizing, shall be sub- 
mitted to, and such resolution shall be approved by 
the Board of Chosen Freeholders of the County of 
Essex. 

81. Sec. 3. AND BE IT ENACTED, That whenever, 
in the widening or straightening of any road or 
avenue, or section thereof, the damages awarded 
by appraisers for property taken or-injured, pur- 
suant to the act to which this is a supplement, or 
to any supplement thereto, shall have been assessed 
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by assessors upon lands deemed to be benefited, 
agreeably to said act or any of its supplements, 
and in the course of the reconstruction or improve- 
ment thereof, there shall be an alteration of grade 
and a subsequent appraisement of damages there- 
for, or by reason thereof, pursuant to the eleventh 
section of the act to which this is a further sup- 
plement, the said Board shall thereupon, without 
the intervention of assessors, apportion or assess 
the Jast-mentioned damages ratably upon the same 
lands so assessed by said assessors, and on the basis 
of their assessment; and the same shall be and 
remain a lien on said lands, and be enforced and 
collected in the same manner as the said original 
assessment; and in case any of said assessments 
shall remain unpaid in whole or in part, sball be 
added to the unraid portion thereof, and be pay- 
able and collectible therewith. 


82. Sec. 4. AND BE IT ENACTED, That [no] writ of Wrtoteertio 


certiorari [shall issue] to review any assessment 
for benefits, or any order or proceedings prelim- 
inary thereto under the act to which this is a 
supplement, or any supplement thereto, unless 
such writ shall be allowed and issued within sixty 
days after the said assessment shall have been 
approved by said Board. 

’ 83. Sec. 5. AND BE IT ENACTED, That this act 
shall be deemed to be a public act, and shall take 
effect immediately. 
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[LAWS OF 1874, PAGE 540.] 


Supplement Approved March 27, 1874. 


84. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 
public notice required by the act approved Febra- 
ary sixteenth, one thousand eight hundred and 
seventy, and aupplementary to the act to which 
this is a further supplement, of the first meeting 
of the assessors of benefits, shall be given by 
publication thereof in two daily newspapers of the 
said county, daily, Sundays excepted, for the space 
of ten days, and that such notice shall be sufficient, 
and that this act shall be deemed and taken to be 
a public act, and shall take effect immediately. 


[LAws OF 1874, PaGE 750.] 


An Act for the Relief of the Township of 
Millburn, Approved March 27, 1874. 


85. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That it 
shall be the duty of the Essex County Public 
Road. Board, and they are hereby directed and 
required to proceed with and complete the laying 
out, opening and construction of the avenue 
known as Springfield avenue, through the town- 
ship of Millburn to the boundary line of the 
County of Essex, so that the same shall be con- 
structed and completed on or before the first day 
of January, one thousand eight hundred and 
seventy-seven. 

86. Sec. 2. AND BE IT ENACTED, That in case the 
said Springfield avenue shall not be constructed 
and completed in and through said Township of 
Millburn, that then and thereafter, that is to say, 
from und after the said first day of January, one 
thousand eight hundred and seventy-seven, the 
said Township of Millburn, and the inhabitants 
thereof, and all property in said township shall be 
exempt from all liability to taxation or assessment, 
or contribution, on account of any expenditures, 
indebtedness, or outlay made and created, or 
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which shall be hereafter made and created by the 
said Essex County Public Road Board, or for or by 
reason of any work or expenditure under their 
supervision. 


87. Sec. 8. AND BE IT ENACTED, That all acts or 


_parts of acts inconsistent with the provisions of 


this act, be and the same are hereby repealed, and 
this act shall take effect immediately. 


de ee - ‘ 
eg Ret. 
e" e . x 


— 


67 


[LAWS OF 1875, PAGE 292.] 


Supplement Approved March 17, 1875. 


88. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That 
whenever the Essex Public Road Board shall here- 
after enter upon and appropriate any portion or 
portions of any highway, which has been hereto- 
fore graded and macadamized by the legal author- 
ities of any town or township through which it 
passes, they shall first cause an appraisement to be 
made of the value to the county of such grading 
and macadam, in the same manner as is provided 
for the appraisement for damages, in sections 
eight, nine, ten and eleven, of the supplement to 
the act to which this is a supplement, which said 
supplement was approved February sixteenth, one 
thousand eight hundred and seventy. 

89. Sec. 2. AND BE IT ENACTED, That the said ap- 
praisement, when it shall have been confirmed, in 


accordance with the provisions of said sections of 


said supplement, shall form a part of the con- 
struction account of said avenue or avenues, and 
shall be paid over by the said Road Board, to the 
legal town or township authorities having juris- 
diction over the highways, so entered upon and 
appropriated, in the same manner and time as is 
provided for the payment of damages for land 
taken by the said road. : 

90. Sec. 8. AND BE IT ENACTED, That this act 
shall take effect immediately. | 
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[LAws OF 1875, PAGE 420.] 


Supplement Approved March 31, 1875. 


91. Sec. 1. Be rr enacren by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 


Board shall said Board shall have power, before construction, 


have power 
reduce width 
of avenues. 


Amendment. 


to reduce the width of any avenues, or any part 
thereof, if they shall deem it: expedient, in which 
case they shall cause to be filed a map of the ave- 
nue or part thereof so reduced in width, in 
connection with the original map or survey of 
such avenue. 

92. Sec. 2. AND Be IT ENACTED, That section 
three of the supplement to said act, which supple- 
ment was approved March seventeenth, eighteen 
hundred and seventy, be amended by striking out 
therefrom the words “of so much of said avenues, 
or any of them, as is embraced in any city, town 
or township.” 

93. Sec. 8. AND BE IT ENACTED, That where an 
assessment for benefits shall have been made, or 
shall hereafter be made under said act, or any 
supplement thereto, upon or against any lot or 
tract of land in the name or names of any several 
owner or joint owners thereof, and the owner or 
owners thereof shall desire any portion of such 
lot or tract released from the lien of such assess- 
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ment, or shall desire to have the whole amount of 
such assessment, apportioned upon specific portions 
of such lot or tract, it shall be lawful for said 
Board to release any such portion from the lien of 
any such assessment, upon being paid or secured a 
ratable proportion of the whole assessment, and 
also to make an apportionment and division of 
such assessment, so that any specified portion of 
the whole lot or tract shall be held and liable only 
for a definite proportion of the whole assessment, 
and be discharged therefrom upon the payment 
of such proportion. 

94. Sec. 4. AND BE IT ENACTED, That section four 
of the supplement approved March twenty-first, 
eighteeu hundred and seventy-four, to the act to 
which this is a further supplement, be amended by 
striking out the word “any,” where it first occurs 
in said section, and inserting in lieu thereof, the 
word “no,” and by inserting next after the word 
‘‘certiorari,” the words “ shall issue.” 

95. Sec. 5. AND BE IT ENACTED, That such lands 
and real estate as are not bid for when offered for 
sale or for re-sale, pursuant to the fifteenth section 
of the act to which this is a further supplement, 
shall be struck off to said Board by its corporate 
name, for the term of fifty yeare, and may be held 
and sold, assigned and disposed of by said Board 
for the use of -the county, with all the rights and 
privileges of a purchaser at such sale, and subject 
to the same conditions and limitations. 

96, Sec, 6. AND BE IT ENACTED, That this act 
shall take effect immediately. 
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[Laws oF 1875, Pace 458. ] 


Supplement Approved April 7, 1875. 


97. Sec. 1. Ber rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That 
where any assessment made under said act or 
anv supplement thereto has been or shall be set 
aside, only as to the prosecutor or prosecutors of 
any writ or writs of certiorari, by any Court of 
review, the Court or any judge thereof shall there- 
upon order a new assessment and appoint the same 
or other assessors to re-assess the amount of the 
assessments so set aside, together with the lawful 
interest accrued thereon, the costs and expenses of 
such review, and of such re-assessment, to be esti- 
mated and laid before them by the Essex Public 
Road Board; and said assessors so appointed shall 
proceed as provided in respect to the original assess- 
ment, and report to the said Board; but in making 
such re-assessment, no tracts or lots of Jand origin- 
ally assessed for the benefits of the said improve- 
ment, and the original assessments upon which 
shall not have been set aside, shall be liable to be 
re-assessed, but the same shall be exempt from such 
re-assessment, and that this act shall take effect 
immediately. 
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[Laws or 1879, Pace 17.] 


Approved February 4, 1879. 


AN act defining the power of public road boards 
in the macadamizing of public roads and ave- 
nues in this State. 

98. Sec. 1. Bg rr enacteD by the Senate and Gen- 
Assembly of the State of New Jersey, That whenever 
any public road board of this state, now authorized 
by its charter, or the law under which it is organ- 
ized, to macadamize the carriageway of any public 
road or avenue under its control, to a width not 
exceeding twenty feet, shall deem it expedient and 
advisable, by reason of the location of a railway 
track or tracks on any public road or avenue, to lay 
a portion of said pavement on either side of said 
railway track or tracks, so as to conform to the 
existing condition of said road or avenue, it shall be 


lawful for said public road board, and it is hereby — 


authorized and empowered to macadamize, to a 
width of not less than ten feet, on either side of 
said railway track or tracks, the carriage way of 
any road or avenue so circumstanced as aforesaid, 
over which said Board now has control; provided, 
however, that no public road or avenue shall be 
macadamized to a width exceeding twenty feet in 
the whole; and, provided further, that nothing 
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herein contained shall in any way affect any exist- 
ing law authorizing the assessment of the costs of 
macadamizing public roads or avenues under the 
control of any public road board of this state; but 
said costs, and all expenses connected therewith, 
shall be assessed npon all the property peculiarly 
benefited in the same manner as now provided by 
law, in respect to the laying out, opening and con- 
structing of said avenues. 

99. Sec. 2. AND BE IT ENACTED, That this act 


shall be a public act and shall take effect immed- 
iately. 
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[Laws oF 1879, PAGE 247.] 


Supplement Approved March 14, 1879. 


A SUPPLEMENT to the act entitled “An act defin- 
ing the power of public road boards in the 
macadamizing of public roads and avenues in 
this state,” approved February fourth, one 
thousand and eight hundred and seventy-nine. 

100. Sec. 1. Be rr enacren, by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 


costs und expenses of macadamizing public roads. 


or avenues under the control of any public road 
board of this state, shal] be assessed and paid in 
the same wanner as now provided by law in 
respect to the laying out, opening and constructing 
of avenues under the laws constituting and reg- 
ulating such public road board. 

101. Sec. 2. AND BE IT ENACTED, That this act 
shall be a public act, and shall take effect immed- 
iately, and that all acts or parts of acts incon- 
sistent herewith are hereby repealed, 


10 
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[LAWS OF 1881, PAGE 19.] 


Approved February 10, 1881. 


AN acT to reduce the expenses of public road 
boards, and to place them under the control of 
the boards of chosen freeholders of the sev- 
eral counties of this State 

102. Sec. 1. Be rr enactep by the Senate and Gen- 
eral Assembly of the State of New Jersey, That the 
commissioners constituting the county public road 
boards, which now exist or may hereafter exist in 
any of the counties of this state, under the laws 
thereof, shall consist of members of the boards of 
chosen freeholders of said counties respectively, 
to be appointed in the same manner as the standing 
committees of the said boards of chosen free- 
helders are or may be appointed for the time 
being, which persons so appointed shall continue 
in office only during the time for which they shall 
have been elected as such chosen freeholders, 
but be subject to removal at the pleasure of 
said boards of chosen freeholders, and _ shall 
receive only such compensation for their services 
as such commissioners as shall be fixed from time 
to time by the said boards of chosen freeholders; 
provided, that no more than a major part of the 
commissioners of any public road board shall be of 
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the same political party; and provided, further, 
that nothing herein contained shall be construed 
to affect the tenure of office or compensation 
of any commissioner now in office and in actual 
service as a member of any such road board; but 
that every such person who duly qualified and 
entered on the discharge of his duties on or 
before the first Monday of January, one thousand 
eight hundred and eighty-one, aud has ever since 
been actually serving as such member, whether 
elected by the people or by the said boards of 
chosen freeholders, under any general or special 
law of this state, shal! be entitled to hold his said 
office during the time for which he was so elected ; 
provided, that the provision of this act shall not 
apply to or affect in any way township road 
boards. 

108. Sec. 2. AND BE IT ENACTED, That all acts 
and parts of acts inconsistent with any of the 
provisions of this act, be and the same are hereby 
repealed, and that this act shall take effect immed- 
lately. 
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[LAWS OF 1882, PAGE 256.] 


Approved March 31, 1882. 


AN act to authorize the compromising or settling 
by arbitration of any tax or assessment laid 
by any public road board in this state. 

104. Sec. 1. Bg ir enactup by the Senate and Gen- 
eral Assembly of the State of New Jersey, That it 
shall and may be lawful for any public road board 
established in this state, by majority vote of the 
members thereof, to compound, adjust and com- 


promise any tax or taxes, assessment or assess-— 


ments that may have been or may hereafter be 
laid or imposed by virtue of the powers conferred 
by any acts or acts, under which such public road 
board may have been organized or created or 
is now acting, or which may authorize the laying 
out, opening, widening or straightening of any 
public road, street or avenue by any public road 
board in this state, with the owner or owners, 
mortgagee or mortgagees of ay lands and real 
estate which may have been or may hereafter be 


taxed or assessed for benefits for any such improve- 


ments, openings, widenings or straightenings and 
to acquit and discharge the lands and real estate 
of any such owner or Owners, mortgagee or mort- 
gagees from the lien of any such tax or assessment 
upon the payment of the sum or sums agreed upon 
in such manner and at such time as may be 
mutually arranged and signified by writing. 

105. Sec. 2. AND BE IT ENAvTED, That in case of 
an application by any owner or owners, mortgagee 
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or mortgagees for a compromise and adjustment 


with any public road board in this state under the 
provisions of the first section of this act of any tax 
or taxes, assessment or assessments laid or imposed 
as in said section stated or for the cause therein 
stated, and of the failure of agreement between 
such board and the applicant or applicants, or the 
neglect or refusal of such board to act upon any 
such application within a reasonable time after the 
reception thereof, then, and in that case, it shall 
and may be lawful, upon ten days’ notice to such 
board, left with the president thereof, for such 
owner or owners, mortgagee or mortgagees so 
applying, to apply by petition, duly verified, to 
such justice of the Supreme Court of this state as 
shall hold the Cireuit Court of the county in which 


the land and real estate, or any part of it, may lay, | 


reciting in such petition the fact of application to 
such board and their failure to agree with the 
petitioner, or their neglect or refusal to act within 
a reasonable time, for the appointment of three 
disinterested freeholders as arbitrators, to settle 
and adjust the matter in difference between the peti- 
tioner or petitioners and such board, relative to 
such tax or taxes, assessment or assessments. 

106. Sec. 3. AND BE IT ENACTED, That in case it 
shall appear to such Supreme Court J astice that the 
facts recited in the petition are true, then, and in 


that case, he may, in his discretion, if he shall deem. 


it a proper case for arbitration, appoint such 
arbitratore as aforesaid, who, when appointed, shall, 
before entering upon their duties, subscribe before 


x be 
> & 


Oath and 
duties of 
arbitrators. 


78 


the clerk of the county, or a judge of the Court of 
Common Pleas, an oath for the faithful performance 
of their duties and the trust reposed in them as 
arbitrators in the matter in difference between the 
petitioner and such Board, as is recited in the peti- 
tioner’s petition, and shall within ten days after 
their appointment and subscribing of the oath, view 
the land and real estate upon which the tax or taxes, 
assessment or assessments is laid or imposed, and 
after such view, shall notify all parties in interest, 
of the time and place when they will sit and hear 
all parties or their witnesses in relation to the 
matters referred to them; and sball, after hearing 
all parties and witnesses, and taking into considera- 
tion all taxes, assessments and impositions of every 
nature whatsoever, and of the value of the land and 
real estate in. proportion to the taxes and assess- 
ments against the same, proceed to fix and adjust a 
specific sum or amount to be paid by the owner or 
owners, mortgagee or mortgagees, so petitioning, 
in full settlement and discharge of the tax or taxes, 
assessment or assessments, levied or imposed by any 
such public road board, under any laws of the 
nature, or for the purpose in the first section hereof 
referred to, against or upon the land and real estate 
particularly mentioned and described in the peti- 
tion under which said arbitrators were appointed ; 
provided, however, that the provisions of this act 
shall not apply to cases where land and real estate 


has been sold for taxes or assessments, and bought - 


therefor by a bona fide purchaser, other than such 
public road board or its representative. 
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107. Sec. 4. AND BE IT ENACTED, That said arbi- 
trators shall proceed to the performance of their 
duties with all reasonable dispatch, and shall make 
up and present their final report in writing to the 
justice of the Supreme Court appointing them, 
within sixty days after the date of their appoint- 
ment, which shall be signed by at least a majority 
of them, and which, when presented, shall be 
ordered filed with the clerk of the county, there to 
remain of record; and upon the service of a certi- 
fied copy of such finding and report of the arbitra- 
tors upon and tender of the amount named therein 
to such public road board, together with interest at 
legal rate from the date of filing the arbitrators’ 
report, the president, treasurer or collector thereof 
shall receipt said tax or taxes, assessment or assess- 
ments against such land or real estate in full, and 
give a release and acquittance of the same from the 
lien of any such tax or taxes, assessment or assess- 
ments, and all past due interest, cost or penalties 


thereon, and said land and real estate shall by oper. 


ation thereof, be freed, released and discharged 
from the lien and encumbrance thereof; the arbi- 
trators shall be paid by either or both parties as the 
Court directs, but not to exceed five dullars each 
for each sitting, beside the vicw, and for not more 
than five sittings in all. 

108. Sec. 5. AND BE IT ENACTED, That all acts 
inconsistent with this act shall be and the same are 
hereby repealed, and that this act shall take effect 
immediately. 
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[LAWS OF 1883, PAGE 48.] 


Approved February 21, 1883. 


AN AcT in relation to the powers of county public 
road boards. 

109. Sec. 1. Be rt enacteD by the Senate and Gen- 
eral Assembly of the State of New Jersey, That 
wherever any county public road board in any 
county of this state, has, or shall have, macadam- 
ized or paved, according to the Telford process, any 
public roads or avenues in such county, by virtue 
of authority granted by law fur that purpose, it is 
hereby authorized and empowered to maintain 
and keep in repair, at the expense of the county, 
the whole and every part of any pavement so laid 
by it according to said process. 

110. Sec. 2. AND Be IT ENACTED, That this act 
shall take effect immediately. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 262. 


THE ESSEX PUBLIC ROAD BOARD 


v8. 
JACOB SKINKLE. 


On ERROR TO THE SUPREME CouRtT OF NEw JERSEY. 


(eaten ent Serena nana 


BRIEF OF THE DEFENDANT IN ERROR. 


STATEMENT. 


The dates of the determination of this cause in the State 
Court, and of the writ of error, return, &c., to this Court, are 
clearly stated in the joint brief of the attorney and counsel of 
the plaintiff in error; said brief also contains a correct copy, at 
pages 16, 17, 18, 19 and 20, of so much of the laws of New 
Jersey as are necessary to be referred to. 

In the statement of fact in the joint brief, extracts are made 
from the act of March 31st, 1875, in such a way as to make it 
appear that a certificate of sale vested in the Road Board and 
interest for a term of fifty years, in the land upon which the as- 
sessment in question was levied. In this respect, the statement 
of fact isan error. At page 17 of the joint brief, the provisions 
of the statute, as to the effect of said certificate, are clearly 
stated. The certificate does not give the purchaser any right, 
until after a stated time, in the land, and the statute reads as 
follows : 

‘*The board shall, upon the surrender of said certificate, 
‘‘execute and deliver to said purchaser, his legal repre- 
‘sentatives or assigns, a declaration of sale, under their 
‘‘hands and seals, and duly acknowledged, as aforesaid 
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‘‘briefly stating the facts of said assessment, advertise- 
‘‘ment and sale, together with a description of said land 
‘‘and real estate, and a statement of the time for which 
‘‘the same has been so sold; that said declaration of sale 
‘*shall be recorded in the books of said board, and also 
‘‘in the records of deeds in the office of the Register of 
‘‘said county, upon the payment of a fee of one dollar in 
‘‘each case; Chat until the recording of such declaration, 
‘the time for redeeming said land and real estate, as 
‘aforesaid, shall remain open, notwithstanding the 
‘* suid term of three years may have expired ; that such 
‘* DECLARATION shall be presumptive evidence in all courts, 
‘‘and elsewhere, that such sale and proceedings were 
‘‘regularly made and had, according to the provisions of 
‘*this act; and such purchaser or purchasers, and his, her, 
‘for their legal representatives shall, by virtue thereof, 
‘‘lawfully hold or enjoy such lands and real estate, with 
‘*the rents, issue and profits thereof, “or his, her, or their 
‘‘own proper use against the owner or owners thereof, and 
‘‘all persons claiming under him, her, or them, until the 
‘‘term shall be completed and ended for which the pur- 
‘‘ chaser or purchasers shall have agreed to take the same, 
‘*as aforesaid, and no longer ; being liable for any injury or 
‘waste done or committed, in the same manner as a ten- 
‘‘ant for a term of years ; but no mortgagee, whose mort- 
‘‘oage shall have been recorded or registered before any 
‘‘such sale, shall be divested of his rights in and to said 
‘lands and real estate, until six months’ notice of such 
‘* sale shall be given to him in writing, by such pur- 
‘*chaser, or any person or persons claiming under him, 
‘‘which notice shall be served personally, if said mort- 
‘* gagee be a resident of the said county, and if not, shall 
‘*be addressed to his place of residence, as stated in said 
‘‘mortgage or assignment thereof.” 


ry” 


In this case the defendant in error held a mortgage on the 
property at the time of the alleged sale to the Road Board ; 
he was a mortgagee; he never had the siz months’ notice 
in the above cited section provided for; the Road Board never 
had, or took a declaration of sale, prior to the proceedings taken 
under the act called in question in this case. The defendant, 
Jacob Skinkle, vesided in Essex county. 
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3 
BRIEF OF ARGUMENT. 
POINT I. 


The construction of this statute made by the Court of Ap- 
peals of this State being that it is an act giving to an injured 
party a legal method to review the proceedings, and a remedy 
against injustice to restore his rights, it is conclusive upon this 
Court. 


The act in question has been held by the Supreme Court of 
the State, upon two occasions, constitutional, and, finally, by 
the Court of Appeals in the last resort in all cases. These 
opinions are in the record, and their perusal will give a clear 
view of the case. (Record, page 74, line 109; Record, page 88, 
line 133: Record. page 90, line 138. ) 

These opinions hold that the act‘in question is an act, the 
object of which is to correct a mistaken and oppressive policy, 
(Record, page 96, line 144,) and follow the doctrine laid down 
in Darlington v. The Mayor of New York, 31 N. Y. 164; and 
in the Record, at page 78, line 109, the State Court say: ‘* Res- 
loration to the injured party by the judqment of the tribunal 
established by this law of the sum taken from him in excess of 
the benefits conferred, cannot constitute (hii illegal taking. — 
In such legislation there is no infirmity.” 

This Court, in speaking of a statute and judgment of the 
Court of Appeals of the State of New York, in principle the 
same as this case, being one on a proceeding to condemn prop- 
erty for public use, said: ‘*The construction of the statute of 
the State by the Court of Appeals and its decision as to the 
powers of the Supreme Court of the State to correct or set aside 
itsown judgments, (on an assessment reward, ) upon application 
within reasonable time, for m istake, iTTe qularity or Fraud, are 
conclusive Upon us.’* 

(FATTISON VY. City of New York, 21 Wallace, 2038. 


POINT II. 


A tax or assessment is not a contract within the clause of the 
constitution under which the appellant seeks relief against the 
State statute in this case. 

In New Jersey it is well settled thata tax is not a contract. 
It is an impost levied by the State. 

Camden v. Allen, 2 Dutcher, 598. 


An assessment against property, imposed through statutory 
processes, enforced upon the citizen by the power of the State, 
does not come within the definition of this Court of the term 
‘*contract,’’ as used in the Constitution of the United States, in 
the clause under consideration. | 

““ The term ‘contract’ is used in the Constitution in its 
ordinary sense, as signifying an agreement of two or more 
minds, for considerations proceeding from one to the 
other, to do, or not to do, certain acts. Mutual assent to its 
terms is of its very essence.” 

Louisiana v. Mayor of New Orleans, 109 VU. 8. 285, (288. ) 

This last case was followed, and the definition of ** contract”’ 
affirmed in 
Chase v. Curtis, 113 U. 8. 452, (464.) 


In Garrison v. City of New York, 21 Wallace, 196, (203. ) 

This Court, speaking by Mr. Justice FIeLp, says: ‘IT Is 
‘‘NOT PERCEIVED HOW THIS FICTION (of a judgment being a 
‘contract of record) CAN CONVERT Che result of a proceeding not 
** founded upon an agreement, EXPRESS OR IMPLIED, but upona 
‘transaction wanting the assent of the parties into a contract, 
‘‘ within the meaning of the clause of the Federal Constitution, 
‘which forbids any legislation impairing its obligation. The 
‘‘purpose of the constitutional prohibition was the mainte- 
‘‘nance of good faith in the stipulations of parties against any 
**State interference. If no assent be given to a transaction, no 
‘* faith is pledged in respect to it, and there would seem, in such 
**case, to be no room for the operations of the prohibition.”’ 

In this last case the question before the Court was, whether 
a statute of the State of New York, passed in 1871, which 
authorized proceedings to vacate an award of commissioners ap- 
pointed to assess damages to property for a street opening, who 
had acted and reported under a statute of 1813, which declared 
their report ‘‘final and conclusive,’’ was unconstitutional, because 
it impaired the obligations of a contract, and this opinion clearly 
affirms that all such matters of damages and assessments for 
benefits are statutory proceedings, and not contract obligations, 
within the meaning of the Constitution, and, as such, are within 
the power of the legislature to alter or abolish at will. 


- 


es 
POINT TIT. 


The power of the State to vacate or order vacated any inquest 
or imposition made by her direction for irregularity, or where 
error, or mistake, or injustice has resulted, and order new pro- 
ceedings, cannot be doubted. 


In the ease of Garrison v. City of .New York, 21 Wallace, 
at 204, this Court said: ‘* The proceeding to ascertain the bene- 
fits or losses which will accrue to the owner of property when 
taken for publie use, and thus the compensation to be made to 
him, is in the nature of an inquest on the part of the State, and 
is, necessarily, under her control. Itis her duty to see that the 
estimates made are just, not merely to the individual whose 
property is taken, but to the public which is to pay for it. And 
she can, to that end, vacate, or authorize the vacation of, any 
inquest taken by her direction, to ascertain particular facts for 
her guidance, where the proceeding has been irregular or fraud- 
ulently conducted, or in which error has intervened, and order a 
new inquest, provided such methods of procedure be observed 
as will secure a fair hearing from the parties interested in the 
property.’ 


The statute under review is set out at full length in the joint 
brief of the attorney and counsel of plaintiff in error, (pages 
18 and 19 of brief,) and provides for the most specific methods 
of procedure, on notice to all parties in interest, and for a full 
review of the previous proceedings through the judicial tribunals 
of the State, and by the action of arbitrators, to be appointed 
by the Court, the appointment being left in the discretion of 
the Court. Before the Court will act, as by the petition in the 
record in this case is fully shown, the Court must be satisfied 
that injustice has been done. 

(Record, pages 2, 3, 4 and 5.) 


The State can repeal laws for the assessment for public im- 
provements or proceedings for their enforcement. As against 
the State there can be no vested right in a municipal corporation 
in the granted power to tax, orin the taxes after they are as- 
sessed. 

This is the law in New Jersey. 

Dixon, Pros., v. Jersey City, 8 Vroom, 39. 
Belviderev. Warren R. R.,. 5 Vroom, 193. 
Same case, 6 Vroom, 584. 


6 


A municipal corporation, given power by statute to buy in 
property at its own sale for the purpose of perpetuating a lien 
for taxes or assessments, cannot claim, after the purchase, to 
have any better right against a taxpayer, or the legislative 
power of repeal or control, than it had before the sale. The mu- 
nicipality gets no greater right against the taxpayer than it had 
before the sale, unless it be to recover the added costs and ex- 
penses of the several sales and evidences thereof. The munici- 
pality parts with no NEW CONSIDERATION on the purchase, 
whereby it acquires any greater rights. 


A public corporation has no vested rights in fines, duties or 
taxes directed to be paid to it, nor in money consideration due 
to it for privileges granted by it. The legislature may release 
them bya law repealing or otherwise. 

State v. Railroad Co., 12 Gill & John. (Md. ) 390. 
Same case affirmed in Sup. Ct. U. 8. 3 Howard, 534. 
Coles v. Madison Co., Breese, (Ill.) 115. 

Holiday v. People, 5 Gilm. (Tll.) 216. 

Connor vy. Barb. 1 Mo. 235. 

Rankin v. Beaird, Breese, (111. ) 123. 


The Essex Public Road Board is undoubtedly a guasi pub- 
lic municipal corporation. It has corporate powers, sub modo, 
and for certain specified purposes. Its power to levy these assess- 
ments is entirely controlled by statute. 

Angel and Ames on Corp., See. 23. 

2d Kent’ s Commentaries, 221. 

Jansel vy. Ostrander, 1 Cowen, 670. 

North Hemstead v. Hemstead, 2 Wend. 109. 
Dillon on Mun. Corp., Sec. 10. 


CONCLUSION. 


The statute in this case was passed by the legislature to rem- 


edy oppression. Property along avenues in Essex county, 


under assessments imposed by the plaintiff in error, had virtu- 
ally been confiscated. The evidence in the record in this case 
will show that the assessments relieved against exceeded the 
ralue of the property they were assessed upon nearly fourfold. 
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1 Srate or MIcHiGcan, ce 
County of Calhoun, 


I, Louis C. Miller, clerk of the circuit court and register in chan- . 
cery for the county of Calhoun, State of Michigan, do hereby certify 
to the Supreme Court of the United States that the annexed instru- 
ment is a true copy and transcript of the record, pleadings, papers, 
and proceedings now in the circuit court for Calhoun county, in 
chancery, in that certain cause wherein Nichols, Shepard & Com- 
pany is complainant and Elon A. Marsh, Minard Lefever,and James 
Scott are the defendants, said record being the record and proceedings, 
opinion, and order on the appeal by said Marsh and Lefever of said 
cause in the supreme court of the State of Michigan, returned by the 
order of said supreme court to said circuit court, and also of the sub- 
sequent proceedings and decree in said circuit court after the affirm- 
ance of the decree on said appeal, as the same appears of record in 
my oftice, and that I have compared said copy with the said original 
record now on file in my office and subsequent proceedings and de- 
cree and find it to be a true copy thereof and of the whole thereof, 
and that the writ of error to the Supreme Court of the United States, 
the allowance of writ of error to the Supreme Court of the United 
States, the bond on writ of error tothe Supreme Court of the United 
States, and the copy of the citation and proof of service endorsed 
thereon are the originals filed in said cause, 

In testimony whereof I have hereunto 
Seal of theCircuit Court set my hand and affixed the seal of said 
of Calhoun Co., Mich- court, at Marshall, Michigan, this 26th day 

igan. of Sept., A. D. 1887. 


_ LOUIS C. MILLER, 
Clerk of the Circuit Court and Register in Chancery. 


2 STATE OF MICHIGAN, i 
County of Calhoun, 


I, Frank A. Hooker, circuit judge of the fifth judicial circuit of 
the said State and presiding judge of the circuit court for the county 
of Calhoun, in said State, do hereby certify that Louis C. Miller, whose 
signature is affixed to the paper hereto annexed, is clerk of the cir- 
cuit court in said county of Calhoun and has the keeping of the 
files, records, and proceedings of the said court in said county and 
is by law the proper person to certify copies of all records and pro- 
ceedings of said court in said county, and that the foregoing attes- 
tation of Louis C. Miller is in due form. 


Dated Sept. 26th, A. D. 1887. 
FRANK A. HOOKER, 


Circuit Judge and Presiding Judge of the Circuit Court for 
the County of Calhoun, in the State of Michigan. 


1—126 
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State or MIcHIGAN, } 
County of Calhoun, 


J, Louis C. Miller, clerk of the circuit court for the county of Cal- 
houn, State of Michigan, do hereby certify that Frank A. Hooker, 
whose signature is a xed to the certificate hereto annexed, is judge 
of the fifth judicial circuit of said State and presiding judge of the 
circuit court for the nea Calhoun, oes of Michigan. 

ee itness my hand and seal of the said 
er ~ sen gO court and county, at the city of Marshall, 
rosie ’ this 26th day of Sept., A. D. 1887. 
2 LOUIS C. MILLER, 
Clerk of the Oircuit Court for Calhoun County, 
State of Michigan. 
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3 Parties. Complainant’s sol’r. Defendants’ solicitor-. 


Nichols, Shepard and Com-j| Charles F. Burton _-| Brown & Thomas, Battle 


pany, acy, vs. Elon Creek, for Scott; R. A. 
A. Marsh, Minard La Fever, Parker, Detroit, for Marsh 
& James Scott, defendants. & La Fever. 

Special Common | | Date. Proceedings. 

orders. orders. | : 


| Apr. 16, 1884 | Filed bill of complaint. 
oe “6 Entered order for subpoena. 
0“ ss Issued subpeena. 


“ 2, * Filed su-pena. Personally served. 

‘mm * Filed amendment to bill of complaint. 

8,442 | May 15, * Entered appearance of def’t Scott by Brown 
and Thomas. 


i. “ Filed separate ans. of def ’t Scott. 
7,219 “36, “ Entered & filed appearance of def’ts Marsh 
& La Fever. 


June 7, ‘ Filed replication to ans. of def’t Scott. 
oo 16, * Filed ans. of def’ts Marsh & La Fever. 


July 2, “ replication to ans. of def’ts Marsh & 
a Fever. 

Aug. 9, “ . degesition of James Scott. 

May 19, 1886 ‘* depositions of Lewis H. Hasselman & 
m. E. Otter. 

“ 21, * ‘* depositions of Horation N. Land & 

illiam G. Scott. 

“3, ‘* stipulation to put on calendar & time 

of hearing. 
Junel2, “ ‘* depositions of Samuel Bradley & James 
B. Ellsworth. 

2, * “supplemental ans. of Marsh & La Fever. 
July 25, “ ‘« stenographer’s official transcript. 
Sept.14, “ “« findings of court. 

“ " — all the sol’rs in this case by mail this . 


e329, * Filed draft of ag decree & notice of 
hearing & settlement & proof of service. 
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Special | Common | : 
| eg | pce ay Date. | Proceedings. 
i 
4 56,533 | asin ciniaibonil Nov. 38,1885 | Filed decree & entered the same. 
| - “ | Notified all the sol’rs in the case by mail this 
| day. 
Dec. 30, “ | Filed stipulation & settlement of case. 
Feb’y 3, 1886 | Filed stipulation & copy of letters patent. 
«" 4, « | « claim of appeal & bond, with notice of 
appeal. 
Mar. 3, “ | Sent record of case to supreme court by Am. 
Ex. 
May 6, “ | Sent exhibits in case to supreme court by 
.: eee ee 
June28, “* | Ree’d record of case from supreme court by 
Am. Ex. 
| Lo ‘* | Filed order of supreme court affirming decree 
| | of circuit court. 
| Ie, ve Notified attorneys of receipt of same. 
| Aug. 3, “ Filed order from supreme court amending 
| decree. , 
Pee “ Notified solicitors of receipt of same. 
Sept. 2, “ Filed taxed bill of costs, $167.74. 
> a. = ‘* amendment to decree & proof of notice 
of settlement of same. 
5,531 time O at Entered amendment to decree. 
| Oct. 25, 1886 | Filed allowance of writ of error to Supreme 
Court of U. 8. 
“ “ Filed bond on writ of error to Supreme Court 
of U.S. 
“ = Filed citation & proof of service. 
Rew a ‘« writ of error to Supreme Court of U.S. 
Feb’y 16, 1887 opinion of supreme court of Michigan. 
Aug. 24, “ ‘* stipulation to withdraw Exhibit No. 11. 
“« 90, “ ‘* stipulation as to record to be sent to 
Supreme Court. — 
5 UniteD STATES OF AMERICA, 88 : 


Seal of the Supreme 
Court ofthe United 


States. 


The President of the United States of Amer- 


ica to the honorable the judge of the circuit 
court of the county of Calhoun, State of Mich- 
igan, being possessed of the record and pro- 


ceedings upon a remittitur from the supreme 
court of the State of Michigan, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, on reimittitur from said supreme court, that being the highest 
court of law or equity of the said State in which a decision could 
be had in the said suit between Nichols, Shepard & Co., complain- 
ant, and Elon A. Marsh and Minard Lafever, defendants, wherein was 
drawn in question the validity of treaty or a statute of or an author- 
ity exercised under the United States and the decision was against 
their validity, or wherein was drawn in question the validity of a 

' statute of or au authority exercised under said State on the ground 


of their being repugnant to the Constitution, treaties, or laws of the 
United States and the decision was in favor of such their validity, or 
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wherein was drawn in question the construction ofa clause of the 
6 Constitution or of a treaty or statute of or commission held 

under the United States and the decision was against the title, 
right, privilege, or exemption specially set up or claimed under such 
clause of thesaid Constitution, treaty, statute, or com mission, a manifest 
error hath happened, to the great damage of the said defendants, as by 
their complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
: ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washingtun on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the thirteenth day of October, in the vear of 
our Lord one thousand eight hundred and eighty-six. 

i | JAMES H. McK ENNEY, 
} Clerk of the Supreme Court of the United States. 
ie Allowed by— 
| STANLEY MATTHEWS, 
Associate Justice. 


| 7 [ Endorsed :] 162 to 360. 4,5. Elon A. Marsh & Minard 
ts Lafever, pl’fis in error, vs. Nichols, Shepard & Co., def’t in 
ce error. Writ of error to Supreme Court of the United States. Filed 


Oct. 25th, 1886. Leonidas H. Brockway, register in chancery. 


8 The United States of America to Nichols, Shepard & Co., a 
corporation, Greeting : 


aS You are hereby cited and admonished to be and appear at a Su- 
ge soa: ae preme Court of the United States, to be holden at Washington on 
Pe fie Ee the second Monday of October next, pursuant to a writ of error filed 
a: in the clerk’s office of the circuit court of the county of Calhoun, 
State of Michigan, wherein Elon A. Marsh and Minard Lafever are 
plaintiffs in error and you are defendant in error, to show cause, if 
any there be, why the decree rendered against the said plaintiff in 
error, as in the said writ of error mentioned, should not be cor- 
_ fected and why speedy justice should not be done to the parties in 
that behalf. 
Witness the Honorable Stanley Matthews, associate justice of the 

_ Supreme Court of the United States, this 13th day of October, in 
_the year of our Lord one thousand eight hundred and eighty-six. 

He Stee STANLEY MATTHEWS, 
Associate Justice. 


ie a 
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9 [ Endorsed :] 162 to 360. 3,5. Supreme Court of the United 

States. Elon A. Marsh & Minard Lafever, pl’ffs in error, vs. 
Nichols, Shepard & Co., def’t in error. Citation & proof of service. 
Filed Oct. 25th, 1886. Leonidas H. Brockway, register in chan- 
cery. 


The within citation was served on me this 23d day of October, 
1886. 
CHARLES F. BURTON, 
Sol’r & of Counsel for Nichols, Shepard & Co. 


10 Supreme Court of the United States. 


v8 


Nicnors, SHe¢parp & Co., Complainant, 
Eton A. MArsu & Mtnarp LArever, Defendants. 


Know all men by these presents that we, Elon A. Marsh, Minard 
Lafever, principals and sureties, of Battle creek, Michigan, are held 
and firmly bound unto Nichols, Shepard & Co., of the same place, 
in the sum of five hundred ($500) dollars, their assigns or rep- 
resentatives; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this — day of , 1886. 

Whereas the above-named Minard Lafever and Elon A. Marsh 
hath prosecuted a writ of error in the Supreme Court of the United 


States to reverse the judgment rendered in the above-entitled action - 


by the supreme court of the State of Michigan : 
Now, therefore, the condition of the obligation is such that if the 
above-named Elon A. Marsh and Minard Lafever shall prosecute 
their said writ of error toeffect and answer al] costsand dam- 
11 ages if they shall fail to make good their plea, then this obli- 
gation shall be void; otherwise to remain in full force and 
virtue. 


ELON A. MARSH. SEAL. 
MINARD LAFEVER. SEAL. 
GEORGE W. MARSH. SEAL. 


ALBANUS M. PHILLIPS. [sgEaAt. 


Sealed and delivered in the presence of— 


MYRON H. JOY. 


Unitrep Srates OF AMERICA, 
Eastern District of Mich., 


George W. Marsh & Albanus M. Phillips, being duly sworn, 
depose and say and each for himself says that he is worth the sum 
of $500 over and above all his just debts and liabilities. 

Sworn to before me this 14th day of September, 1886. 

MYRON H. JOY, 
United States Commissioner, Eastern Dist. of Michigan. 
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I approve of the above bond and a sufficiency of the sureties 
thereto. 


Dated Sept. 14th, 1886. 
MYRON H. JOY, 


United States Commissioner, Eastern Dist. of Michigan. 


Approved. 
STANLEY MATTHEWS, 
Associate Justice. 


— 


{ Oct. 3, 1886. 

I 12 [Endorsed:] 162 to0360. 2,5. Bond. Minard Lafever & 
mt others to Nichols, Shepard & Co. On writ of error to Su- 
: & reme Court of the United States. Filed Oct. 25th, 1886. Leonidas 


. Brockway, register in chancery. 


13 To the Honorable Stanley Matthews, a justice of the Supreme 
Court of the United States : 


And now come Elon A. Marsh and Minard Lafever, by R. A. 
Parker, their solicitor and attorney, and complain that in the rec- 
ord and proceedings and also in the rendition of a decree in a suit 
between Nichols, Shephard & Co., a corporation, complainant, and 
said Elon A. Marsh and Minard Lafever, defendants, in the supreme 
court of the State of Michigan, being the highest court of law and 
equity of said State in which a decision could be rendered in said 
suit, and in which a final decree was rendered against them on the 
21st day of July, 1886, in said suit, wherein it appears there was 
drawn into question an authority exercised by defendants under 
the Constitution and laws of the United States, and also it appears 
that such authority so exercised by said defendants was denied— 

In this: 

(1.) That it appears therein that the exclusive jurisdiction of the 
Supreme Court of the United States, ou the appeal by these defend- 
ants, over the same question and the same parties was drawn in 
question and was denied. 

(2.) That full faith and credit, at the request of these defendants, 
was not given tothe roceedings, record, and appeal appearing in the 
circuit court of the U. S. for the eastern district of Michigan con- 
cerning the same issues and between the same parties. 

(3.) That the right and authority under the Constitution and laws 

of the United States of thedefendants to prosecute their said 

14 = appeal from the said circuit court of the U.S. was drawn in 
uestion and denied. 

(4.) That the right and authority under the Constitution and laws 

_ of the U.S. authorizing the issue of letters patent to inventors, and 

a ~s the ri or mg and authority exercised by said defendants under 
. 236,052, issued in pursuance of said laws, was 
awn ceseaiion and denied. 

A cot ss appears in the records and proceedings of said suit, 
nat n error hath happened to the said Elon A. Marsh 
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Wherefore they pray for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States ; and it appearing that the said supreme 
court of the State of Michigan having remanded the cause and 
transmitted the said record to the circuit court for the county of Cal- 
hourn without returning a copy thereof, they further pray that such 
writ of error may be directed to the circuit judge of said circuit 
court for the county of Calhoun. 

R. A. PARKER, 


Solicitor and Attorney. 
Allowed. 
STANLEY MATTHEWS. 
Associate Justice of the Supreme Court of the United States. 


Oct. 15, 1886. 


15 [Endorsed :] 1,5. 162 to 360. Elon A. Marsh & Minard 

Lafever, pl’ffs in error, vs. Nichols, Shepard & Co., def’t in 
error. Allowance of writ of error to Supreme Court of the United 
States. Filed Oct. 25th, 1886. Leonidas H. Brockway, register in 
chancery. 


16 STATE OF MICHIGAN: 
Supreme Court. April Term, 1886. 


NicHois, SHEPARD & Co., Complainants and Appellees, 
vs. 
Eron A. MAarsu, Mryarp La Frver, and JAmzs Scort, Defend- 
ants and Appellants. 


Record. 


R. A. Parker, sol’r for def’ts ; C. F. Burton, sol’r for compl’ts. 


17 STaTE OF MICHIGAN: 
Supreme Court. 


NIcHOLS, SHEPARD & Co., Comp!l’t, 
v8. 
Evon A. MAarsH, Minarp La Fever, and James Scort, Def’t.s 


Record. 
Bill of complaint. 
In the Circuit Court for the County of Calhoun. In Chancery. 


Nichols, Shepard & Co., a corporation duly organized under the 
laws of the State of Michigan, having its — office and place 
of business at Battle Creek, in the county of Calboun, brings this its 

bill of complaint against Elon A. Marsh, Minard Fever, 
18 and James Scott, all residents of Battle Creek, in said county 
of Calhoun, and alleges as follows: 
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1. That Elon A. Marsh has long been known to the stockholders 
and officers of said corporation, and that he has several times for 
more or less extensive periods been employed by said corporation in 
and about its works at Battle Creek, where complainant is engaged 
in large manufacturing enterprises; that, among other things, com- 
plainants are extensively engaged in the manufacture of steam-en- 
gines designed for farmers’ use and designed to be used as 
traction engines—that is, engines which are mounted on carriages 
and capable of self-propulsion ; that in order to successfully accom- 
plish this result of self-propulsion the engine must be fitted with some 
device by which the power of the steam can be utilized to move the 
carrying wheels either forward or backward or to change from a 
forward to a backward motion at the will of the operator. . 

That many devices for effecting this result have been invented, 
but that defendant, Elon A. Marsh, applied to E. C. Nichols, treas- 
urer of complainant corporation, at various times during the spring 
and early summer of 1880 and exhibited to him and explained a 
device which he, said Marsh, claimed to have invented for the pur- 
pose of accomplishing the said result and which he, said Marsh, 
claimed would excel other devices for the same purpose. 

2. That said Marsh claimed that he had applied to the proper de- 
partment of the United States to procure a patent on said invention, 

and that without a doubt a patent would be granted to him. 
19 3. Said Marsh was desirous of introducing his device and 

of inducing manufacturers of steam-engines to employ it 
upon engines built by them ; that he had placed said device on a 
small stationary upright engine then not in regular use and had 
found that it would codseanlioh the desired result on that engine, 
butit had not been used on-any large or traction engine, and whether 
it would be successful or not in continuous use at hard work was 
not yet fully determined. 

4. That said Marsh, in August, 1880, proposed to E. C. Nichols, 
treasurer as aforesaid, to manufacture one of said devices of a size 
appropriate to be mounted on engines that complainant was then 
building and give it a thorough test. 

That such action on the part of said complainant necessarily in- 
volved a considerable outlay of labor and money, insomuch as it 
necessitated the removal of the device then in use, the stripping of 
a portion of the boiler, and mounting thereon the device of defend- 
ant, in addition to the making of patterns and the fabrication of the 
device itself. 

5. That said defendant proposed, in consideration for the outlay 


~ that would be involved and in consideration of the benefits that 


_ would accrue to him if said device should prove successful in actual 
use, to permit complainant thereafter to use said device on steam- 
 @ngines manufactured by it or under its direction without, any claim 
against it, either because he was the first inventor or because of any 
satent that should be granted him upon his application therefor. 
That upon such terms the said complainant, through E. C. Nichols 
Li it, finally agreed, in August, 1880, to manufacture 
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20 and mount one of said devices upon an engine then in course 
of preparation for exhibition at State fairs about to be held. 

6. That thereafter said corporation allowed said Elon A. Marsh to 
superintend the mounting of said device upon said engine, and, 
after it was so mounted, employed him, at his request, to attend with | 
said engine and exhibit the same, with the said device so mounted 
thereon, at the State fair of Missouri, held at St. Louis, and the State 
fair of Illinois, held at Springfield during the months of September 
and October, 1880, as a sample of the engines complainant pro- 
posed thereafter to manufacture and sell and to enable said Marsh 
to exhibit the said device and promote the sale thereof to other man- 
ufacturers. 

7. That said Marsh did so attend at said places and exhibit said 
engine as an engine manufactured by complainant at its works in 
Battle Creek and as a sample of the engines complainant proposed 
thereafter to manufacture and sell. 

That in mounting said device on said engine and exhibiting the 
said engine the said Marsh was put to no expense, but, on the con- 
trary, was employed and paid a good salary by complainant during 
all the time he was so engaged in exhibiting said engine. 

8. That complainant in all things performed the agreement en- 
tered into by it with said Marsh, and should not be molested in any 
way in the use of said device, according to the agreement and un- 
dertaking of said Elon A. Marsh, but should be allowed to manu- 
facture, mount, use, and sell on any engine manufactured and sold 
by it the said device, and this complainant hoped that it would be 
unmolested in the use and employment of said device, in accord- 
ance with said agreement; but the said Elon A. Marsh claims to 
have prosecuted the application so pending as aforesaid to a success- 

ful issue, and to have procured a patent to be issued to him- 
21 self and to defendant, Minard La Fever, assignee of one-half 

thereof, on the 28th day of December, 1880, and claims that 
thereafter the said Marsh and La Fever jointly assigned an undi- 
vided 4rd of the rights secured under the patent claimed to have 
been so issued to said defendant, James Scott, and the said defend- 
ants claim that the said agreement so as aforesaid entered into be- 
tween this corporation and said Marsh did not secure to complain- 
ant the rights to use said device on such engines as it might manu- 
facture and expose for sale and sell in the prosecution of its 
business, either because said agreement was not in writing or for 
some other reason, and thereafter the said three defendants applied 
to the circuit cuurt of the United States for the eastern district of 
Michigan, sitting in equity, for an injunction to restrain this cor- 
poration, complainant, from directly or indirectly making, using, 
vending, working, or putting into practice, operation, or use, or in 
anywise counterfeiting or imitating the said device claimed to have 
been invented by said Elon A. Marsh and to have been secured to 
him and said La Fever by letters patent dated December 28th, 
1880. 

9. That this complainant answered the said bill and denied the 
validity of said patent according to the ordinary rules and prac- 
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tices of said court; that considerable testimony was taken, show- 
ing the state of the art at the time said Marsh claimed to have in- 
vented said device, all of which appears in the record of said cause ; 
that it further appeared in the testimony in said cause that the 
paper which said complainants claimed as a patent was not a valid 
patent and was not signed as a patent at the time it purported to 

have been issued and bore no signature of the Secretary of 
22 the Interior at the time said suit was begun; that it had 


been signed by A. Bell, who in making such signature des- 


ignated himself as acting Secretary of the Interior, and that such 
signature had been placed on this paper on the 23rd day of Feb- 
ruary, 1882, and long after said suit was commenced. 

10. That the said circuit court of the United States for the east- 
ern district of Michigan, sitting in equity, having heard the cause 
and the arguments of counsel, on the 16th day of April, 1883, en- 
tered a final decree in said cause, dismissing the said bill of com- 
plaint and adjudging that the said complainants therein had no 
cause-of action against this complainant, as claimed in the said bill. 

That complainant is informed and believes and charges it to be 
true that the said defendants have applied to the Congress of the 
United States to grant them a patent for said device, and that bills 
for that purpose have been introduced into both the Senate and 
House of Representatives, but that no such bills have become laws, 
and said defendants have no valid patent and no right to prevent 
any person whatsoever from manufacturing said device. 

evertheless, the said defendants represent to the public that 
they have secured ietters patent upon said device and threaten to 
bring suits against this complainant and those persons purchasing 
from it, and they further affirm that this complainant has no right 
under and by virtue of the said agreement between it and said 
Marsh to manufacture, use, or vend said device, and they thereby 
injure and harass complainants, and their said action in so claim- 
ing to hold such patent as aforesaid and in claiming that com- 
. plainant has no right under and by said agreement prevents 
23 persons desiring engines of the class manufactured by complain- 
ant from purchasing the same of complainant; that defend- 

ants’ claim to the exclusive right to said device is wholly without 
foundation, and, even should the pending application for a patent be 
granted (now pending in the shape of bills before the Houses of Con- 
gress), complainant would still be entitled to manufacture and vend 
the same, and would be entitled to the protection and aid of this court 
to compel said defendants to carry out and perform the said contract 
and refrain from interfering with the acts of complainant done in 
pursuance of said contract,and that until such patents shall have been 
granted complainants are entitled to the protection of this court to 
prevent and restrain said defendants from falsely and maliciously 
| ting that complainants are violating rights secured to them 
by patent right and from falsely and maliciously representing that 
complainants did not in good faith enter into a contract with said 

Marsh by which it became entitled to employ said device on all en- 
_ gines thereafter manufactured by it, even though said Marsh should 


ee 
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procure a patent and become entitled to protection in the exclusive 
use of said device as against all other persons. 

That complainants therefore seek the aid of this court and pray 
as follows : tt 

1. That the defendants may true answer make to this bill of com- 
plaint, but not on oath, answer under oath being hereby expressly 
waived. ! 

2. That defendants may be ordered to refrain and desist from 
asserting that complainants have not the full and complete right to 
make, use, vend, or put into practice or operation and use on any 

engine made, sold, used, or operated by it the said device in 
24 the same form or style or substantially the same form or style 

as that exhibited on the said engine made in 1880, at the 
time of its said agreement with said Elon A. Marsh. 

3. That said defendants may be ordered to desist and refrain from 
publishing or asserting that it has any right to the exclusion of this 
complainant in and to the said device. 

4. That defendants may be ordered and decreed to specifically 
carry out the said original contract made between complainant and 
Elon A. Marsh by which complainant was to be permitted, if de- 
fendant Marsh should obtain a patent on said device, to use, vend, 
and employ said device on any or all engines made at defendants’ 
shop without molestation or interference on the part of said Marsh 
or any one who may have become interested with him in said de- 
vice or the patent thereafter to be procured therefor. 

5. That the writ of injunction of this court may be issued to said 
Elon A. Marsh, Minard La Fever, and James Scott, directing them 
to abstain from interfering with complainant’s use of said device at 
the present time or in the future if a patent should hereafter be 
granted to them. 

6. That the usual writ of subpcena may issue to the said defend- 
ants, Elon A. Marsh, Minard La Fever, and James Scott. 

7. That the complainants may have such other and different re- 
lief or further relief as may be in accordance with their equitable 


rights. , 
NICHOLS, SHEPARD & CO., 
By C. F. BURTON, Their Attorney. 


CHARLES F. BURTON, 
Solicitor for Complainant. 
—— —, Of Counsel. 


{Endorsed :] 162. Cireuit court for the county of Calhoun. In 
chancery. Nichols, Shepard & Co. vs. Elon A. Marsh e¢ al. Bill of 
complaint. Filed April 16,1884. Wm. F. Neal, register in chancery. 
Charles F. Burton, solicitor for complainant. 
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25  Srate oF MICHIGAN: 
The Circuit Court for the County of Calhoun. In Chancery. 


Nicnors, SHEPARD AND Co., Complainant, 
v8. 
Eton A. Marsu, Minarp LAFgEvER, and JAMES ee 
Defendants. 


Dated Arrit 16rn, 1884. 


On reading and filing bill of complaint in this cause, on motion 
of Charles F. Burton, solicitor for the complainant, it is ordered that 
a subpoena be issued out of and under the seal of said court, directed 
to the said defendants, agreeable to the said bill. 

WILLIAM F. NEALE, 
Register in Chancery. 
CHARLES F. BURTON, 
Solicitor for Complainant. 


Entered in Chancery Common Orders No. 8, page 122. 


26 Chancery Subpena. 
STaTE OF MICHIGAN, To wit: 
The Circuit Court for the County of Calhoun. In Chancery. 


In the name of the people of the State of Michigan, to Elon 
A. Marsh, Minard Lefever, and James Scott, Greeting : 


(Subpcena.) 


[ SEAL. ] 


You are hereby notified that a bill of complaint has been filed 
against you in the circuit court for the county of Calhoun, in 
chancery, by Nichols,Shepard and Co., as complainant, and that if 
you desire to defend the same you are required to have your appear- 
ance entered with the register of said court, at his office, in the city 
of Marshall, in person or by solicitor, within twenty days after the 
28th day of April, in the year 1884, which is the return day of this 
writ. 

Hereof fail not under the penalty of having said bill taken as con- 
fessed against you. 

Witness the Honorable Frank A. Hooker, circuit judge, at Mar- 
shall, this 16th day of April, in the year of our Lord one thousand 
eight hundred and eighty-four. 


CHARLES F. BURTON, 
Solicitor for Complainants. 


Underwriting.—A personal decree is sought against the defendants, 
Elon A. Marsh, Minard Lefever, and James Scott, and the bill is 
filed to reach interests in property and not to obtain any further re- 
lief against the remainder of the defendants. 

CHARLES F. BURTON, 
Solicitor for Complainants. 


WILLIAM F. NEALE, Register. 
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27 [Endorsed:] No. 162. State. of Michigan. The circuit 


court for the county of Calhoun. In chancery. Nichols, 
Shepard and Co., complainant, vs. Elon Marsh ef al., defendants. 
Subpena. Filed April 2ist, A. D. 1884. -William F. Neale, regis- 
ter. Charles F. Burton, complainant’s solicitor. Please file. N.,S. 
& Co. 


STATE OF MICHIGAN, | 


» 


Calhoun County, j 4 


I hereby certify and return that on the 18th day of April, A. D. 1884, 
I served the within subpcena personally on Elon A. Marsh, and on the 
19th day of April, 1884, on Minard Le Fever and James Scott, by 
delivering to each of said defendants a true copy of the within sub- 
poena, inscribed copy, and subscribed Charles F. Burton, complain- 
ant’s solicitor, and at the same time I showed each of said defendants 
the original subpeena, with the seal of the court impressed thereon, 
at the city of Battle Creek, in said county of Calhoun. 


Dated April 19th, 1884. 
LOYAL C. KELLOGG, Sheriff, 
By GEORGE C. ROGERS, 


Deputy Sheriff. 
My fees, $3.30 | 
28 Appearance of Defendants and Order for Copy of Bill. 


STATE OF MICHIGAN, 88: 


The Circuit Court for the County of Calhoun. In Chancery. 


v8. 
Eton A. Marsu, Minarp LA Fever, & JAmes Scort, Defendants. 


Dated May 15rn, A. D. 1884. 


In this cause, on motion of R. A. Parker, Detroit, Mich., solicitor 
for the defendants, Elon A. Marsh and Minard Lafever, it is ordered 
that the appearance of the said defendants be, and the same is hereby, 
entered, and on like motion it is farther ordered that the complain- 
ant or its solicitor deliver a copy of the bill of complaint in this 
cause to the said solicitor for said defendants within fifteen days 
after service of notice of this order, and that in default thereof that 
said bill of complaint be dismissed with costs as to said defendants. 

R. A. PARKER, 
Solicitor for Defendants, Elon A. Marsh & Minard La Fever. 


CHARLES F. BURTON, 
Solicitor for Complainants. 


NicHoLs, SHEPARD AND Co., a Corporation, Complainant, \ 


29 esa :] No. 162. The circuit court for the county of 
Calhoun. Inchancery. Nichols, Shepard and Co., complain- 
ant, vs. Elon A. Marsh ef al., def’ts. Appearance for def't- & order 
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for copy of bill. Filed May 16th, 1889. William F. Neale, register 
in chancery. , sol. for compl’t. R. A. Parker, sol’r for 
def’t-, Marsh & Lafever. 


30 STATE OF MICHIGAN: 
The Circuit Court for the County of Calhoun. In Chancery. 


NicHoits, SHEPARD AND Co., Complainant, ) 


v8. 
Eton A. Marsu, MInarp LAFEVER, and JAmMEs Scott, Detsnilante: } 


Dated May 15ru, 1889. 


In this cause, on motion of R. A. Parker, Detroit, Mich., solicitor 
for the defendants, Elon A. Marsh and Minard Lafever, it is ordered 
that the appearance of the said defendants be, and the same is 
hereby, entered ; and, on like motion, it is further ordered that 
the complainant or its solicitors deliver a copy of the bill of com- 
plaint in this cause to the said solicitor for the said defendants within 
fifteen days after service of notice of this order, and that in default 
thereof that said bill of complaint be dismissed with costs as to said 


defendants. 
R. A. PARKER, 
Solicitor for Defendants, Elon A. Marsh and Minard Lafever. 


CHAS. F. BURTON, 
Solicitor for Complainant. 


Entered in Chancery Com. Orders No. 7, page 219. 


31 Answer of Def’ts Marsh and Lafever. 
In the Circuit Court for the County of Calhoun. In Chancery. 


Nicnots, SHeparD & Co., Compl’t, 
v8. 
Evon A. Marsu, Minarp Larever, and JAmes Scort, Def’ts. 


The joint and several answers of Elon A. Marsh and Minard La- 
fever, of the above-named defendants, to the bill of complaint of 
Nichols, Shepard & Co., complainant. 


The defendants jointly and severally, now and at all times here- 
after saving and reserving to themselves all manner of benefit 
and advantage of exception to the many errors and insufficiencies 
in complainant’s bill of complaint contained, for answer thereunto 
or unto so much or such parts thereof as these defendants are ad- 
vised is material for them to make answer unto, they jointly and 
severally answer and say : 


ce . Phat they jointly and severally have no knowledge that the said 
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complainant is a corporation duly organized under and doing 
32 business by virtue of the laws of the State of Michigan, except 

as informed by others and by the bill of complaint, and thev 
do not admit the same, but require strict proof thereof. 


IT. 


They jointly and severally admit that said Marsh was known to 
the managers of the business purporting to be done under the name 
of Nichols, Shepard & Co., and that they have been and are engaged 
in making traction engines which are reversible; that said Marsh 
heretofore invented a device for reversing steam-engines and exhib- 
ited it to one E. C. Nichols, claiming that it was superior to all other 
devices for that purpose on certain classes of engines ; that he applied 
for and expected to receive a patent thereon, and that he was desir- 
ous of introducing his said device into use, and admit that said 
Marsh applied to said E. C. Nichols to be allowed to place one of the 
reversing gears upon an engine and test the same, but deny that the 
same would or did involve any considerable expense for labor or 
otherwise to complainant. 


III. 


They jointly and severally deny any and all of the allegations of 
the fifth paragraph of complainant’s bill. 


IV. 


They jointly and severally deny the allegations of the 6th para- 
graph of complainant’s said bill. 


7. 


They admit that said Marsh attended said St. Louis fair with an 

engine manufactured by Nichols, uapere & Co., but not in 

30 connection with or as representing that said engine repre- 

sented the reverse gear said Nichols, Shepard & Co. were to 

build and use thereafter. They deny that said Marsh was put to no 

expense and was paid a good salary, as alleged in the seventh para- 
graph of said bill. 

VI. 

They deny that complainant ever performed any such alleged 
agreement with said Marsh, or that any such agreement ever existed 
as alleged to be performed, or that said complainant has any right 
by virtue of any agreement whatever. They admit that they claim 
that said application for a patent was coe to a successful issue, 
and that letters patent of the United States issued to the said Marsh 
as inventor and to said La Fever as assignee of an undivided one- 
half interest therein, and were dated the 28th day of December, 
1880, and numbered 236,052. They also admit that an undivided 
one-third interest therein was subsequently ussigned by these defend- 
ants to James Scott. They also admit that they claim that any 
agreement made between said defendant Marsh and said E. C. 

ichols, or any pretended agreement, has no force or effect to give 
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Y or grant any right or license to said Nichols, Shepard & Co. to make, 

| use, and vend to others the device in question as against these de- 
| fendants or either of them, and wb as against said defendant 
H La Fever. 


VII. 


ai They jointly and severally deny all of the allegations of the 9th 
Hi and 10th paragraphs of the complainant’s bill as alleged therein, 
| except as hereinafter stated and except this, that they admit 
| 34 that they are representing to the public that they have se- 
' cured letters patent upon said device, and that they affirm 
H that complainants have no rights under or by virtue of any agree- 
H ment or pretended agreement between it and said Marsh or any 
H other person to make, use, or vend to others to be used said device. 
at They jointly and severally deny that defendants are injuring or 
: harassing or that they bave injured or harassed complainants in 
their business, or that they or their claim prevent or has prevented 
persons from purchasing engines from complainants. They admit 
that they, the defendants, claim the exclusive rights to said device, 
and deny that said claim is without foundation or that complainants 
are or would be entitled to make, use, or vend the same, or that they 
are entitled to the protection of this court under or by virtue of any 
contract whatever. | 

They jointly and severally aver that no contract of license, either 
by said Marsh or any other person, has ever been made with the 
said complainant whereby any rights whatever in said invention 

Ly were vested in them as against said defendant. 


VIIL. 


These defendants, for further defense, jointly and severally aver 
that said defendant Marsh, having theretofore invented a certain im- 
proved form of reverse gear for a steam-engine, which is more fully 
described and claimed in the letters patent of the United States 
issued to said Marsh and said La Fever as assignee, dated and num- 
bered as heretofore described, and being to this court now here 

shown, and being then and there desirous of applying the 

35 same to traction engines, had several conversations with one 
E. C. Nichols to place one of his devices on an engine for 

trial preliminary to some arrangement, to be afterwards agreed upon, 
for a license upon terms if the then pending application resulted in 
a United States patent thereon and if the said device should work 
satisfactorily ; that said Nichols then professed his disbelief in the 
utility of said device, and, although permitting a trial, positively 
and repeatedly refused to make any agreement or arrangement of 
any kind for its continued use, and afterwards claimed that if it was 
good they would use it, patent or no patent, or regardless of the 
' ___ Fights procured by the patent ; that said Marsh did make overture 
to said Nichols for such continued use and requested him to induee 

_ eomplainant to use the device on some specified terms as a license 
to be agreed ee but said Nichols positively refused to do so 
tively refused to make any proposition ; that theretofore 
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said Marsh did, on or about the 8th day of September, 1880, and 
while the application for said patent was then pending, apply said 
device to an engine at said complainant’s yards, but that nearly all 
of the work involving in said application was done by said Marsh ; 
that he was not in the employ or pay of said complainants or of any 
one in their behalf; that afterwards the engine to which said device 
was applied was sent to the fair at St. Louis with other machinery 
and was accompanied by a gang of men; that said Marsh went 
with them and, being a machinist, assisted generally and had part 
of his expenses paid only for his general labor, which replaced that 

of another man, but was not paid wages, and was not in the 
36 employ of said complainant, except as above stated, and was 

not in their employ in any capacity whatever in connection 
with or a part of the consideration of the agreement for a license to 
use said device thereafter; and he avers for himself that he never 
made any proposition to complainants or to any person in their be- 
half for the free use of said device, provided they would allow the 
same to be put upon one of their engines, and employ him, and 
never contemplated any such proposition, and that he never held 
the same out in public. 

IX. 

They jointly and severally further assert that while said reversing 
device was being placed upon said engine, on or about the 8th of Sep- 
tember, 1880, said Marsh having theretofore invented a certain new 
and useful improvement upon the same, which he then and there ap- 
plied for the first time to such device in connection with traction en- 
gines having horizontal boilers, which said improvement was after- 
wards embodied and described in an application for a patent,as is here- 
inafter more fully set forth ; that nil lamanined was of great im- 
portance in applying his original device to that class of traction en- 
gines, and said defendants aver jointly and severally that the said 
complainants, as defendants are informed and believe, contriving to 
injure and deprive the said defendant, Marsh, not only of the said 
improvement, but of the said original invention so far as the same 
was dependant upon said improvement, procured a patent from 
United States to one Andrew J. Hoag, who was at such time the 

foreman of complainant’s works, which said patent was dated 
37 July 26, 1881, and numbered 244,807, and which said patent 
was subsequently reissued, being reissue number —, dated 
- both said original letters patent and said reissue or certified 
copies taereof are now here shown; and the said defendants aver 
that said Hoag, at the instigation of said complainants, falsely 
claimed, averred, and made oath that he was the original inventor 
thereof, and that said patent and reissue was obtained with the pur- 
pose and intent to deprive said Marsh and his assignee of all and 
all manner of benefit that he derived from said invention and to 
obtain not only the exclusive right to make, use, and vend said 
invention on their own account, but to obtain the sole right in and 
to the same throughout the United States to the exclusion of all 
others, and to thatend the said complainants procured the same 
I—136 
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to be subsequently assigned by said Hoag to itself or to them- 
selves by and under the name of Nichols, Shepard & Co., and they 
now claim to exclusively own all rights thereunder; that the said 
complainants have always claimed that the precise form described 
in said defendants’ patent 236,052 was inoperative without their 
said alleged improvement above described as patented to said Hoag, 
and that by virtue of said patent, as the key tothe whole invention, 
they had obtained the exclusive right to make, use, and vend the 
same, and that they would doso regardless of any rights the de- 
fendants might have in the premises. 
: X. 
And these defendants jointly and severally aver that on the — 
day of said Marsh, as such inventor, applied to the Com- 
38 missioner of Patents in due form for a patent upon said last 
invention ; that a patent thereon was refused because of the 
issue of said patent to said Hoag; that, at the request of the said 
Marsh, under the rules and practice of the Patent Office of the Uni- 
ted States and by virtue of the statute, an interference therein was 
declared between the parties hereto, to wit, between said Marsh, 
said La Fevre, and James Scott and said Nichols, Shepard & Co., as 
assignee of said Hoag; that upon said interference a large amount 
of testimony was taken, and that the same came on to be argued 
before the examiner of interferences of the said Patent Office, and 
that after due consideration by such examiner he adjudged that 
said Marsh was the sole, true, and original inventor thereof, and 
that said Hoag was not the true and original inventor thereof; that 
the complainant herein thereupon appealed the same to the board 
of examiners in interference cases of said Patent Office, as is provided 
by law, and that after said argument the said board of examiners 
of interferences, upon due consideration, affirmed the decision of ex- 
aminer of interferences; which said decision is now on file in said 
Patent Office, and which ‘is, together with the proceedings therein 
had, to this court now here shown. 


XI. 


That by virtue of the attempted fraud as hereinbefore set forth 
these defendants claim that the said complainant has forfeited any 
license or any right to any license under or by virtue of any con- 
tract as set forth and specified in their said bill. 


39 XII. 


That the said complainant and the said E. C. Nichols has know- 
ingly and willfully and without cause and right endeavored to 
harass and injure these defendants in respect to the introduction and 
use of said invention, and in pursuance thereof have knowingly, 
willfully, and wrongfully claimed to the licensees of these defend- 
ants and to proposed licensees that the said patent issued to said 
Marsh and La Fever, No. 236,052, was null and void; that said com- 
plainants owned the only valid patent upon said invention and the 
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only patent involving any invention, being the aforesaid patent 
issued to Andrew J. Hoag, as hereinbefore described, and they have 
offered to protect and indemnify such parties, licensees and proposed 
licensees, In case they violated the rights secured to these defendants 
by said patent No. 236,052, and in that connection they have threat- 
ened to prosecute such, parties if they used the said invention with- 
out a license from complainant as the owner of said fraudulent 
patent issued to said Hoag; that by such wrongful efforts of said 
complainant these defendants have been to a very great extent pre- 
vented from introducing said invention and deprived of the roy- 
alties they would otherwise have received, and have suffered great 
pecuniary loss thereby; all of which wrong-doings were a fraud 
upon these defendants and contrary to equity and good conscience. 


XIII. 


And these defendants, for further answer, jointly and severally 
aver that after the issue of said letters patent No. 235,052 to these 
defendants, Marsh and La Fever, and both before and after 

40 the assignment of the one-third interest therein to said de- 
fendant, Scott, they made frequent endeavors to come to some 
agreement with said complainant respecting the terms of a license 
for the use of said improvement; that at first they were informed 
that the complainants did not consider the device of any value, 
and would not use it, and would not come to any agreement re- 
specting its use; that subsequently they asserted that said patent 
was void under the state of the art; that they cared nothing for 
the right secured by it, and would use the invention if they de- 
sired regardless of any patent, and refused to agree to any terms 
whatever; that they never asserted, until long afterwards, that they 
were entitled to any riglit to use the same by virtue of any agree- 
ment made with said Marsh on any occasion whatever, and especially 
of any agreement as is alleged and set forth in their bill of com- 
paint; that thereupon the said defendants, including the said de- 
fendant, Scott, filed their bill of complaint in the circuit court of 
the United States for the eastern district of Michigan against said 
complainants, Nichols, Shepard & Co., wherein they alleged the issue 
of said patent, the assignment of the one-third interest to said Scott, 
the infringement thereof by said complainant, and praying for an 
injunction and an accounting; to which said complainants filed their 
answer, by said E. C. Nichols, secretary and treasurer, neither affirm- 
ing nor denying the issue of said patent, denying the validity thereof 
by reason of certain anticipations, and further averring that the 
pretended invention was worthless in the form described in said patent, 
and that to overcome its defects they had instructed said Hoag to de- 
vise a remedy therefor ; that he had obtained a patent thereon, 

41 which said patent had been assigned to the defendants ; that 
said complainants perm ance £ upon cause shown and leave 
procured from said court, subsequently filed, on two separate occa- 
sions, amendments to said answer or amended answers, setting up 
additional anticipating devices; that nowhere in said pleading did 
they claim or pretend to claim any license whatever or any rights 
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founded upon any agreement with said Marsh or otherwise; that if 
such agreement had existed it would have been proper defense to 
these defendants’ bill of complaint; that testimony was taken 
thereon, and the same was brought on for hearing, and the said bill 
was dismissed by said court by reason of a technical informality 
and not upon the merits of said controversy, which informality does 
not now affect the present validity of said letters patent No. 236,052 ; 
that these defendants thereupon subsequently applied to both houses 
of Congress of the United States, and bills therefor have been unan- 
imously reported by the patent committees of each house to said 
houses, which bills are now pending; that said complainants, in 
pursuance of their determination to harass and prevent these de- 
fendants from obtaining and securing their rights, endeavored to 
prevent the report upon an introduction of said bill, and to that 
end employed counsel and contested the rights of these defendants 
before said committee to have such technical defect rectified—first, 
on the ground that said Marsh had made no invention under 
the state of the art, and, when that argument had failed, second, on 
the ground that complainant had some equitable license; that by 
‘their efforts they have expended time and money and used every 

device to prevent these defendants from obtaining redress 
42 and their just rights, which had been solemnly and formally 

pledged to them by the United States. 


XIV. 


And they further jointly and severally aver that, in pursuance of 
the policy of harassing and injuring these defendants, Marsh and 
La Fever, they instigated the said defendant, James Scott, to file his 
said bill in the superior court of Cook county, State of Illinois, 
against these defendants, Marsh and La Fever, to set aside and re- 
scind the said conveyance of the said one-third interest of the said 
patent 236,052 and to rescind a certain deed of conveyance de- 
scribed therein, executed by said Scott to said Marsh, upon the ground 
that said patent was invalid, and which suit is still pending; that 
they have thus used said Scott as a tool to embarrass, pecuniarily 
and otherwise, these defendants, Marsh and La Fever, in the prose- 
cution of their rights; thatin the prosecution of said case they have 
obtained from said Scott and published an affidavit entitled osten- 
sibly in said cause, but really designed to affect the standing of 
these defendants, Marsh and La Fever, before the public. They fur- 
ther aver, jointly and severally, that this cause was also instituted 
in this court to this end and not in pursuance of any right the com- 
plainants honestly conceived they had in the premises ; that so long 
as they thought they could defeat said patent by reason of anticipa- 
tion and so long as they relied upon the technical defense no such 
scheme was pox toate: | and no defense thought of of a license set 

up in their said bill ; that it was not conceived of nor brought 
43 forward until they had failed upon every other point and it 

became certain that the Congress of the United States would 
¥ hg act make said patent impregnable that they conceived the 
idea of enforcing by suit in this court a pretended license. 
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XV. 


And the said Minard La Fever, answering for himself, says that 
he became the assignee of a one-half interest of the said invention 
throughout the United States; that he paid therefor a valuable con- 
sideration to the said Elon A. Marsh; that such purchase and 


assignment was made subsequent to and without any knowledge of 


the pretended license to the said complainants and ‘before the issuing 
of said letters patent; that when said assignment was made to him 
it was expected that said complainant would agree upon some terms 
upon which they would receive a license after the issuing of said 

atent for the making, using, and vending of said invention; that 
“= as well as said Marsh had frequent interviews with said Nichols 
in relation thereto; that in such interviews no claim was made or 
set up of any right to use the said invention by virtue of any 
arrangement, contract, or license previously made with said Marsh ; 
that the only claim set up on the refusal, as heretofore stated, to pay 
royalty — that said patent was void for want of novelty; that he 
never knew and never heard of any such pretended license until 
long after litigation in United States court in the eastern district of 
Michigan ; and he claims that if there be any right or equity in the 
said complainants’ claim that it has no validity or force as to him, 
the said La Fever. | 


44 XVI. 


And these defendants jointly and sevérally state that they are 
advised by counsel learned in the law that the bill of said complain- 
ants is multifarious and should be dismissed, in this, that it joins 
two distinct causes of action, inconsistent with each other: 

1. An allegation that complainants have the right to use the 
device described in common with the public, and because the same 
is public property, and that defendants have no right to assert to 
the contrary. 

2. An allegation that they, complainants, are licensees of said 
defendants, which said license springs from an exclusive right to 
said invention in said defendants. 

And these defendants pray that they may have the same benefit 
to said objection as if they had specially demurred to said bill 


therefor. 
XVII. 


And these defendants state that they are advised by said counsel 
and believe that the said complainants have not made or stated any 
cause of action in their said bill as entitles them to any relief in 
equity, and, further, that all the matters and things therein stated, 
charged, and set up are matters and things cognizable at law; and 
these defendants, Marsh and La Fever, claim the same benefit and 
advantage of this objection as if they demurred to said bill for want 


of equity. — 


They jointly and severally deny all matters in said bill charged 
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without this, that any other matter or things material or necessary 
to make answer unto, confessed or avoided, traversed or denied, is 
true to the knowledge and belief of these defendants. es 
All of which matters and things these defendants, Marsh and 
La Fever, are ready to aver, maintain, and prove as this honorable 
court shall direct, and they humbly pray to be hence dismissed 
with costs. : 
ELON A. MARSH anpb 
MINARD La FEVER, 
By R. A. PARKER, 
Solicitor for Defendants Marsh and La Fever and of Counsel. 


R. A. PARKER, 
Solicitor for the Defendants Marsh and LaFever, and of Counsel. 


44a Endorsed : 162. Circuit court for the county of Calhoun. In 

chancery. Nichols, Shepard & Co., compl’ts, vs. Elon A. Marsh, 
Minard La Fever, James Scott, def'ts. Answer of def’ts, Marsh and 
La Fever. Filed June 16th, 1884. William F. Neale, register in’ 
chancery. R. A. Parker, sol’r for Marsh & La Fever. 


Replication. Filed July 2nd, 1884. 
445 The Circuit Court for the County of Calhoun. In Chancery. 


NICHOLS, SHEPARD & Co. 
Vs, 
Eon A. Marsnu, Minarp La Fever, & James Scort. 


The replication of Nichols, Shepard & Co., complainant, to the an- 
swer of Elon A. Marsh and Minard La Fever, of defendants. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be taken to the manifold insufficiencies of the said an- 
swer, for replication thereunto says that it will aver, maintain, and 

rove its bill of complaint to be true, certain, and sufficient in the 
aw to be answered unto and that the said answer of said Elon 
A. Marsh and Minard La Fever — uncertain, untrue, and insufficient 
to be replied unto by the repliant; without this, that any other mat- 
ter or thing whatever in the said answer contained material or 
effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things this repliant is and 
will be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by its said bill it has al- 


ready prayed. 
7 CHARLES F. BURTON, 
Solicitor for Complainant. 
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[Endorsed :] No. 162. Circuit court for the county of Calhoun. 
In chancery. Nichols, Shepard & Co., complainant, vs. Elon A. 
Marsh, Minard La Fever, & James Scott, defendants. Replication. 
Filed this 2nd day of July, 1884. William F. Neale, register. 
Charles F. Burton, solicitor for complainant. 


4c Appearance of Defendant and Order for Copy of Bill. 
STATE OF MICHIGAN, 88: 


The Circuit Court for the County of Calhoun. In Chancery. © 


NicHois, SHEPARD & Co., Complainant, 
v8. 
Evon A. MArsu, Minarp La Fever, & James Scort, Defendants. 


Dated May 15ru, A. D. 1884. 


In this cause, on motion of Brown & Thomas, solicitors for the 
defendant, James Scott, it is ordered that the appearance of the said 
defendant be, and the same is hereby, entered ; and, on like motion, 
it is further ordered that the complainant or its solicitor deliver a 
copy of the bill of complaint in this cause to the said solicitor for 
said defendant within fifteen days after service of notice of this 
order, and that in default thereof that said bill of complaint be 


dismissed with costs. 
BROWN & THOMAS, 
Solicitors for Defendant, James Scott. 


WILLIAM F. NEALE, Register in Chancery. 


Entered in Chancery Common Orders No. 8, page 442. 


{Endorsed :] No.—. The cireuit court for the county of 
In chancery. ——, complainant, vs. , defendant. 
Appearance of defendant and order for copy of bill. . 
solicitor for compl’t. 
45 Answer of James Scott. 


The Circuit Court for the County of Calhoun. In Chancery. 


Nicuors, SHerarp & Co., a Corporation, &c., Complainant, 
v8. 
Eton A. Marsu, Minarp La Fever, and JAmes Scorvt. 


The several answer of James Scott, one of the defendants, 
46 in the cause above entitled, to the bill of complaint of 
Nichols, Shepard & Co., a corporation, ete. 


This defendant, now and at all times hereinafter saving and 
reserving to himself all and all manner of benefit and advantage 
of exception to the many errors and insufficiencies in the complain- 


‘ant’s said bill or complaint contained, for answer thereunto or unto 


so much or such parts thereof as he is advised is material to make 
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answer unto, answers and says that he is a stranger to all and 
singular the matters and things set forth in the said complainant’s 
bill of complaint from the first to the seventh paragraph thereof, 
inclusive, and numbered in its said bill of complaint, and knows 
nothing of the matters in said paragraphs eontained, except that on 
or about the 25th day of September, 1883, this defendant was present 
at a conversation between Edwin C. Nichols, secretary and treasurer 
of the corporation of Nichols, Shepard & Co., complainant, and 
Elon A. Marsh, one of his codefendants herein, in which conversa- 
tion the said Elon A. Marsh admitted having entered into a con- 
tract or agreement substantially as in said bill set forth, and he be- 
lieves the allegation in said paragraphs in said bill to be true. 

And this defendant, further answering, says, as to the matters set 
forth in the 8th paragraph of said bill, that he is not informed as to 
whether or not the said complainant has performed the agree- 
ment entered into by it with said Elon A. Marsh, and therefore 
leaves said complainant to make such proof thereof as it shall be 
able to produce; but defendant admits that on or about the fifth 

day of March, 1881, said Elon A. Marsh and Minard La Fever 
47 assigned to this defendant a pretended right in the letters 
patent set forth in said bill of complaint, but that said assign- 
ment was invalid and of no effect for want of consideration and by 
reason of the false and fraudulent representations of said Elon A. 
Marsh and Minard La Fever made to this defendant, and that there- 
after and on or about the 26th day of September, 1883, he rescinded 
the contract and agreement in relation to such assignment of said 
pretended letters patent, and on the day and date last aforesaid filed 
his bill of complaint in the superior court of Cook county, in the 
State of Illinois, in equity, to recover the consideration by him paid 
to said Marsh and La Fever, and has not since the date last aforesaid 
and does not now claim to have any right, title, or interest in the 
said pretended-letters patent or device or invention or device therein 
mentioned ; and this defendant denies that he has claimed that the 
agreement claimed to haye been made by and between said corpo- 
ration and the said Marsh did not secure to complainant the rights to 
use said device in said letters mentioned on such engines as it might 
manufacture and expose for sale since the rescission before mentioned, 
nor does he now claim such to be the fact, but expressly disclaims 
all interest in the matter of said invention or its use by complainant, 
but admits that prior to the said 25th day of December, 1883, and 
while in ignorance of the matters set forth in said bill and other ma- 
terial facts, he did so claim, and, together with said Elon A. Marsh 
and Minard La Fever, commenced proceedings in the circuit court of 
the United States for the eastern district of Michigan to restrain said 
complainant from the use of said device as set forth in complain- 
ant’s bill. 
48 And this defendant, further answering, says that he admits 
the proceedings in the circuit court of the United States for 
the eastern district of Michigan, in equity, and the result thereof as 
set forth in complainant’s bill, but he denies having in any manner 
been concerned in an application to the Congress of the United 
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States for the grant of a patent on said device or in the introduction 
of any bill or bills in either house of Congress on that subject. 

And this defendant, further answering, denies having made any 
public representations touching the matter of said patent or the right 
of coniplainants to use or vend the same, but avers, on the contrary, 
that so-far as this complainant is concerned that it is a fact well 
known to complainants at the time of filing of the bill of complaint 
that this defendant had for a long time prior thereto, then, and all 
times subsequent to the 26th day of September, 1883, wholly dis- 
claimed all right, title, or interest in said pretended letters patent, 
the device or invention therein mentioned, or any matters therewith 
connected, or any interest as a partner, joint owner, or otherwise 
with said Elon A. Marsh and Minard La Fever in and about such 
— or invention or any matters therewith in any manner con- 
nected. 

And this defendant submits that he ought not to have been made 
a party defendant in said bill of complaint, having no interest in 
the matter in controversy therein stated ; without this, that there is 
any other matter or thing material and necessary for the defendant 
to make answer unto and not herein or hereby well and sufficiently 
answered unto, confessed or avoided, traversed or denied, is true to 
the knowledge or belief of this defendant. 

All which matters and things this defendant is ready to aver, 
maintain, and prove as this honorable court shall direct, and prays 
to be hence dismissed with his reasonable costs in this behalf most 


wrongfully sustained. 
JAMES SCOTT. 


BROWN & THOMAS, 
Solicitors for Defendant, James Scott, Battle Creek, Michigan. 


48a Eudorsed: 162. The cireuit court for the county of Cal- 

houn. Inchancery. Nichols, Shepard & Co., complainants, 
vs. Elon A. Marsh, Minard Lafever, & JamesScott, defendants. Sepa- 
rate answer of James Scott, def’t. Filed May 15th, 1884. William 
F. Neale, register in chancery. Brown & Thomas, solicitors for def’t, 
James Scott. 


Replication. Filed June 7th, 1884. 
48). The Circuit Court for the County of Calhoun. In Chancery, 
NIcHOLS, SHEPARD & oe 


v8. 
Eton A. Marsa ef al. 


The replication of Nichols, Shepard & Co., complainant, to the 
answer of James Scott, defendant. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of 
exception which may be taken to the manifold insufficiencies of the 
said answer, for replication thereunto says that he will aver, main- 
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tain, and prove his bill of complaint to be true, certain, and suffi- 
cient in the law to be answered unto, and that the said answer — 
James Scott — uncertain, untrue, and insufficient to be replied unto 
by this repliant; without this, that any other matter or thing what- 
ever in the said answer contained material or effectual in the law 
to be replied unto and not herein and hereby well and sufficiently 
replied unto, confessed and avoided, traversed or denied, is true ; all 
which matters and things this repliant is and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and humbly 
prays as in and by his said bill he has already prayed. 
CHARLES F. BURTON, 


Selicitor for Complainant. 


[Endorsed :] Cirreuit court for the county of Calhoun, in chan- 
cery. Nichols, Shepard & Co., complainant, vs. Elon A. Marsh. et ad. 
defendant. Replication. Filed this 7th day of June, 1884. Wil- 
liam F. Neale, register. Charles F. Burton, solicitor for complainant. 


49 Supplemental Answer. 
To the Circuit Court for the County of Calhoun. In Chancery. 


NicHois, SHEPARD & Co. 
v8. 
Eton A. Marsu, Minarp La Fever, and James Scorrt. 


The supplemental answer of the above-named defendants, Marsh 
and La Fever, to the bill of complaint of the said complainant. 


And for further answer to the said bill the said defendants, Marsh 
and La Fever, without waiving any previous defenses set up, answer 
and say that since the filing of their said answer in the above 
cause that the interference cause pending in the Patent Office of the 

United States, heretofore mentioned in said answer, was ap- 
50 pealed by the Commissioner of Patents by the said complain- 

ant, Nichols, Shepard & Co., and that said appeal came on to 
be heard by said Commissioner, who subsequently rendered his de- 
cision thereon in favor of the defendants, Marsh and La Fever, which 
said decision was to the effect that said Marsh was the true, first, and 
original inventor of the invention and improvement described in 
said interference proceeding and claimed by complainant as the 
assignee of Andrew J. Hoag ; and that thereupon letters patent of 
the United States was issued to these defendants, which letters are 
dated November 25th, 1884, which said letters patent are now in full 
force and vest the exclusive right of said invention in these defend- 
ants, and to which for greater certainty reference is hereby made. 

And these defendants, for further answer, say that subsequent to 
the signing, sealing, and issue of the aforesaid letters patent in ac- 
cordance with the decision of the Commissioner of Patents upon 
said interference proceedings the complainant in this cause, for the 
purpose of destroying the rights which these defendants have in and 
to said invention by virtue of the aforesaid letters patent and for the 
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purpose of securing to themselves the sole and exclusive right to 
said invention throughout the United States, did,on or about the — 
day of , file its bill in the supreme rourt of the District of Co- 
lumbia, in equity, where, after reciting the issue of said letters pat- 
ent to said Hoag and the assignment by said Hoag to itself and the 
issue of aforesaid letters patent to these defendants, and averring 
that said Hoag was the first and original inventor of the invention 

described therein, — did pray, among other things, that 
51 the aforesaid letters patent so issued to these defendants be 

annulled, cancelled, set aside, and held for naught ; that these 
defendants have appeared thereto and answered the said bill and 
defend- their rights secured by said letters patent, and that the issue 
made by said pleading is now pending in said supreme court of the 
District of Columbia; all of which will more fully appear by ref- 
erence thereto, which is hereby prayed. 

And these defendants, for further answer, say that the cause here- 
tofore mentioned in their answer, having been heard in the circuit 
court of the United States for the eastern district of Michigan, in 
equity, between these defendants and James Scott, as complainants, 
and the said Nichols, Sheppard & Co., in which a decree was entered 
ugainst these defendants, has been by the defendants herein duly 
appealed to the Supreme Court of the United States, and that the 
said Court has, according to the rules and practice in such case, al- 
lowed said appeal, and that thereby all of the questions involved 
in the decision of said cause, including tlie validity of the letters 
patent on which the same was founded, are now pending the decis- 
ion of the Supreme Court of the United States; and they further 
say that the defendant in the said cause, Nichols, Shepard & Co., 
has also filed its claim of appeal in said cause to the said Supreme 
Court of the United States in the circuit eourt of the United States 
for the eastern district of Michigan, in equity, which said appeal 
has been allowed by the said circuit court. 

And these defendants further say that they have, since the com- 
mencement of this suit and since the filing of their answer herein, 

filed their bill of complaint in the said circuit court of the 
52 United States for the eastern district of Michigan, in equity, 

aguinst the said Nichols, Shepard & Co., reciting in the usual 
form the issue of the aforesaid letters patent No. 236,052, and also 
the aforesaid letters patent issued at the close of said interference 
a wa No. 244,807, and charging infringement of the aforesaid 
etters patent by the said complainant, Nichols, Shepard & Co., in 
the usual form, under the rules and practice of said court, and pray- 
ing that the said Nichols, Shepard & Co. may answer said bill, and 
that the said court will issue an injunction to restrain said infringe- 
ment, and also for an accounting for profits; that thereby the said 
complainant in this cause is afforded an opportunity of trying all 
questions and matters which are a legitimate defence to the said 
charge of infringement in said bill contained in the tribunal pro- 
vided for that purpose by the statutes of the United States, and 
that all-the matters and things set forth in the bill of complaint are 
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fully available to complainant herein in said court as matters of 
defense. | 

And they pray that this their supplemental answer may be con- 
sidered in connection with the original answer, and that they may 
be hence dismissed with their costs and for such other and further 
relief as to this court may seem meet. 

(Signed) MINARD La FEVER. 
ELON A. MARSH. 
R. A. PARKER, 
Sol’r for said Defendants. 


52a Endorsed: Circuit court of Calhoun county. In equity. 

Nichols, Shepard and Co. vs. Elon A. Marsh, Minard Latever, 
& James Scott. Supplemental answer of Marsh & Lafever. Filed 
June 22nd, 1885. uis C. Miller, deputy register. R. A. Parker, 
sol’r for def’ts M. & L. 


To Charles F. Burton, Esq., sol’r for complainant: 


You will please to take notice that on the hearing of said cause 
May 26th, 1885, if that be a day of hearing, [ shall ask the said 
court to permit the filing of a supplemental answer therein, of 
which the within is a true copy, pursuant to a notice given in the 
open court. 

May 14th, 1885. 

R. A. PARKER, 
Sol’r for Def’ts Marsh & Lafever. 


The above supplemental answer may be filed without ob- 
53 —s jection, provided that the original replication shall be con- 
sidered as a replication to this answer also. 


Dated Monday, May 25, 1885. 
CHARLES F. BURTON, 
Sol’r for Compl't. 
Accepted. 
R. A. PARKER, 
Sol’r for Def’t. 


Testimony Taken in Open Court. 


The Circuit Court for the County of Calhoun. In Chancery. 


v8. 


NicHoLs, SHEPARD & Co., Compl’t, 
Exton A. MARSH, Minarp La Fever, and James Scort, os 


Proceedings and testimony taken in open court, at Marshall, June 
22nd, 23rd, and 24th, 1885, in said cause. 


Appearances: For complainants, Charles F. Burton, Edward J. 
Hill; for defendants Marsh and La Fever, R. A. Parker ; for defend- 
ant Scott, Charles E. Thomas. 


Before the taking of testimony Mr. Parker, for defendants Marsh 


ers of 


3 con- 
y may 
irther 


ER. 


yuity. 
fever, 
Filed 
irker, 


cause 
» said 
in, of 
n the 


ver. 


it ob- 
> con- 


pl't. 


f’ts. 


, June 


rd J. 
afend- 


Marsh 


ON age 


on 


ce ee 


} 
‘ 
' 
' 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 29 


and La Fever, objected to the jurisdiction of the court on the ground 
that the bill and answer raised a question of the validity of 

54 certain letters patent of the United States over which this court 
had no jurisdiction ; which objection was overruled. 

The depositions of Horatio N. Land, William E. Otter, Louis H. 
Hasselman were offered by Mr. Burton and received without objec- 
tion. 

The deposition of James Scott was offered ; whereupon said Parker 
said, I would prefer to have you waive that at present, because I want 
to see Mr. Marsh. The allegation of the incorporation of complain- 
ant was admitted by Mr. Parker, for the defendants Marsh and 
La Fever. 


Whereupon Epwin C. NicHo1s, a witness in behalf of complainant, 
was sworn, and testified as follows: 


My name is Edwin C. Nichols; residence; Battle Creek, Michigan ; 
am 46 years of age, and am secretary and treasurer of the com- 
plainant and have general charge of the corporate business. I know 
and have known Mr. Marsh six or seven years; have known him 
well. He was in our employ as a machinist for two or three vears, 
I think, prior to 1880. 

There was a special feeling of friendship between him and myself 
more than between us and other employees. I had known him as 
a young man at the time he was working for us in rather poor 
health. My attention was attracted to him in various ways about 
the factory, and I had also been moved to take him out of the shop 
at one time and put him on the road, so that 1 knew him rather 

better than the average mechanics who worked for us. 
55 Letter dated July 15th, 1879, shown witness, who testified 
that it is in Elon A. Marsh’s handwriting; was directed to 
me personally and was received by me. 


Letter marked “ Exhibit 1.” 
Letter marked “ Exhibit 2” is shown witness; says that this letter 
was written by Mr. Marsh. 


Witness testified further: I knew of Mr. Marsh’s invention or 
claim of an invention of a reversing device for steam-engines first 
by letter from Mr. Marsh. 


Letter marked “ Exhibit 3” shown witness, who testified: 


Yes; that letter dated February 6th,1880. In that letter he calls 
my attention to the reversing device. I received a further letter 
from him. (Witness shown “ Exhibit No. 4,” dated April 21st, 1880.) 
That is it. The company was then manufacturing portable and 
traction engines on which we used as a device for reversing a tri- 
angular frame in which there were two pinions. The movements 
of the frame reversed the motion, not of the engine, but of the port- 
able apparatus. 

After receiving these letters from Marsh he called on me, in the 
summer of ’80, several times. I first saw a wooden model of his 
device, and then afterwards went with him to a room in the third 
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story of one of the buildings in the city, in which he had a small 
engine upon which was this reversing device, which he put in opera- 
tion while we were there. I examined it somewhat closely. It was 
a sniall perpendicular engine, the device and engine being very 
small. This wasin warm weather; probably May or June ; possibly 
July. 
Q. What further took place between you and Marsh with refer- 
ence to the use of that? 
56 A. Well, he came to see me, as I said, several times about 
it. I went with him to this place where I saw this little 
model engine in operation. He came to me again in August and 
talked about it; desired me to take hold of it—see if we could in- 
troduce it. 

Q. Did you finally conclude to take hold of it—introduce it? 

A. Not atthattime. We had several interviews—that is, he came 
to the shop frequently. I would see him occasionally as he came 
in; however, he came to me in the latter part of August especially 
on the matter. 

Q. Will you state whether or not Marsh was anxious to have you 
take hold of it? 

A. He seemed to be very anxious, indeed; talked about it re- 
peatedly ; came to see me quite a number of times—five or six times 
usually. | 

Q. What inducements, if any, did he hold out to you to take it? 

A. Well, he suggested that he thought that it would be a good 
device for our class of engines; that it could be made successfully. 
He thought it would be comparatively much cheaper than any other 
device that would accomplish that result—that is, the reversing de- 
vice. 

Q. What, if any, offers did you make to him? 

A. I put him off several times, really because I was extremely busy 
with other matters and had hardly time to consider it fully, but he fi- 
nally came, spent quite a little time, and talked about it. This was the 
latter part of August or fore part of September, and at that time 

talked it up generally and specifically. He told me that he 
57 very much desired to have our people take this thing up— 

see what we could do with it; make a thorough and complete 
test of it; have it put upon one of our engines, and have the device 
thoroughly and satisfactorily tested and determine its value. He was 
very sanguine it would be successful; he thought 1 was not treating 
him properly by not helping him at the time; he was poor, and 
had bad luck on various things, and was in hopes he could get 
something out of this. We talked it over very generally. Do you 
wish me to go on and state just what occurred ? 

Q. State as nearly as you can remember just what occurred at 
the interview in the latter part of August or first part of September, 


just before you did finally adopt the device. 


A. After a long conversation about it he stating that he felt very 
anxious, indeed, to have this done and done at this time, because it 
was the close of our season; if we couldn’t do it at that time, why it 
would have to be postponed indefinitely. He urged and solicited 
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that I would permit him to apply one of these devices to an engine ; 
he would make no charge for his own personal services upon 
that work; we were to furnish the engine and assist in making 
patterns. | 

Q. Any special engine? 

A. We had but one engine at that time to which it could be ap- 
plied; that engine we were fitting up expressly for our State fair 
work; he knew of that engine and I knew of it also; that was the 
only engine to which this could then be applied. He proposed that 
I permit this to be done; have our men qe the work—that is, make 

the castings, do the forging, finishing, and turning, help 
58 making patterns, &c.; he would do what he could in gen- 

eral way; have the device applied and make a good, thorough, 
and complete test of it. I was quite reluctant to do it, because I 
could see that it was going to involve considerable expense. We 
were pretty well satisfied with the device that we then had, but he 
urged very strongly upon the matter. I felt a very uncommon in- 
terest in him, and I finally said to him: “ Well, if we can make some 
satisfactory arrangement I am willing to do this.” His proposition 
to me was that if we would do that, if we would permit the device 
to be put on and would furnish material and do such necessary 
work as we would have to do and furnish the engine, &c., that he 
would do what he could personally in the matter, and if that 
worked—his statement was: “If the thing works, if it is satisfac- 
tory, or if you want to adopt it, your people may have it for what 
expense you are at—what expense and trouble; you may use it 
upon all engines of your manufacture, and I will make what I can 
outside.” Upon that I went out with him, out of the office, and gave 
the necessary instructions to the superintendent, and told him that 
Mr. Marsh was to be allowed free use of anything and everything 
we had and whatever help and assistance he needed. I told him to 
have the engine brought to the shops, where we could get at it, and 
thereupon Mr. Marsh went to work. 

Q. Was the device put upon that engine? 

A. It was. 

Q. How long a time did it take to put it on? 

A. Well, they were working at it seven, eight, nine, or ten days 
before it was finally made successful. 

Q. ‘Did you ever see the device after it was finally mounted ? 
59 A. Yes, sir. 

Q. Can you explain what it consisted of as it was finally 
put upon the engine there? I will show you, to aid you, those two 
papers, or, rather, two parts of one paper, and ask you if what is 
shown in there represents in any way what was put upon the en- 
gine and if it represents the whole of what was put upon the en- 
gine. 

(Witness examines “ Exhibit 5.”) 


A. This paper drawing, Fig. 1, shows the device—the substance 
of the device. ‘There are some parts here that were not applied in 
that exact manner. 
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(Paper marked “ Exhibit 6” shown witness.) 


Q. Does that represent more nearly the device which was put upon 
the engine? 

A. Fig. 2, Ex. 6, is substantially the exact manner they are ap- 
plied, with one or two little mechanical exceptions. For instance, a 
slot cut at“S ” in Fig. 2 was not in the device as applied there. 

Q. With or without the drawing, will you explain what was put 
upon that engine in the early part of September in pursuance of the 
contract you have mentioned ? 

A. The device was made of iron mainly. It consisted of a sleeve 
pivoted around the main driving shaft of the engine and two inter- 
gearing cog-wheels of equal diameter, one fixed on the main shaft, 
the other engaged in the second wheel, which had a shaft lying in 
a box forming a portion of this main sleeve; sleeve was so ar- 
ranged to swing in the are of a circle around the wheel which was 
attached to the main shaft. To the second wheel there was a wrist 

pin, to which the valve rod connected by which the valve was 
60 operated, and by the movement of a swinging arm and gear 

around the shaft the engine was reversed. The swinging 
arm was swung from one place to another on the engine that was 
sent to St. Louis by a projecting arm, to which a long reach rod was 
attached, running to the hand of the operator, conneeting with an 
upright lever and quadrant, by which the movement of the swing- 
ing arm was controlled. The swinging arm was prevented from 
going too far either way by engaging at its exireme end with what 
we term stops—that is, the arm in its upward and downward move- 
ment, in its movement in the arc of a circle, was brought to rest 
against two fixed or adjustable stops being placed upon this particu- 
lar engine, a piece of iron bent in a peculiar shape, with a suitable 
set-screw or set-screws in it and the arm playing between these two 
points. Its extreme limit rested against this particularscrew. ‘This 
is substantially shown in Fig. 3 of Ex. 6, which is mechanically its 
movement; not precisely that identical form. Marsh told me that 
he had applied for a patent and it had been rejected. He said he 
didn’t know whether he would get it or not, but he was in hopes to 
do so. 

Q. In putting the device upon the engine what change is neces- 
sary in the engine itself to what it would have been if the device 
had not have been put upon it? 

A. We stripped part of our device for reversing a portion of the 
triangular frame mentioned. It was necessary to take off some of 
the parts. The eccentric which moved the valve rod was removed. 

Q. That would be in about the same place where this device was 

attached ? 
6] A. Substantially in that place. The eccentric and valve 
rod were removed and a part of this reversing device which 
we had on. I think we removed the frame or its attachment for 
holding the frame and the eccentric and the valve rod. I don’t now 
think of any other part necessary to be removed from that particu- 
lar boiler. ) 
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Q. This device was put upen there ? 

A. It was put upon that boiler. 

Q. Did it necessitate the drilling of any holes in the boiler? 

A. Yes; there were some holes necessarily drilled or punched 
through the boiler. 

Q. Did he put this on? 

A. Yes, siv. 

Q. Did it make any necessary changes in the steam-chest or in 
the cylinder ? 


Question objected to by Mr. Parker that there was nothing al- 
leged in the bill as to any change made in steam-chest. 


A. It required the cutting out of a portion of the steam-chest or 
its interior face or edge. ‘The sieam-chest then in use was too small 
to permit a proper throw of the valve. It was found in reversing 
that the valve came in contact with the steam-chest end, which 
necessitated chipping them out. This was peculiar to this mechan- 
ism—a necessary feature due to its moving in the are of a circle, 
which shortened the distance at one point between the valve gear 
and the valve. 

Q. Do you know whether or not the chipping away of the steam- 

chest in any way injured it permanently ? 
62 A. Yes; it destroyed it—its value—for any commercial 

purpose. We threw it away on its return from the fair. The 
steain-chest is bolted on the face of the cylinder with six or more 
bolts, four of which are in the ends of the chest and lie inside of its 
interior. In chipping away to form a space for the movement of 
the valve it left either no metal at all or too little metal between the 
hole through which the bolt goes, so that it became unsafe and un- 
mechanical. 

Q. Do you know whether or not the use of the device necessitated 
a change in the pattern of the steam-chest ? 

A. Yes; we found it necessary to lengthen the steam-chest in all 
engines upon which we had used it and the cylinder to correspond. 


To this defendants objected, and moved to strike it out, because 
the changes made by reason of the adoption of the device is not 
material. 


Q. What became of that engine? 

A. After being tested, so as to be safe to send out, it was placed 
in the paint shop and immediately painted very hurriedly, and then 
sent for exhibition to a State fair in Springfield, Ills., and the St. 
Louis, Mo. 

Q. Who went with it to exhibit it? 

A. Mr. Bradley and Mr. Ellsworth ; also Mr. Marsh. 

Q. How came Mr. Marsh to go with it? 

A. It came about in this way: After the engine had been tested 
Marsh came to me and made avery earnest appeal that I allow him 
to go with that engine to exhibit it; said it would be a great help 
to him; a help to the device. I told him I hardly saw the neces- 
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sity for his going, as two men had already been engaged to go, 
63 and we had but one engine and one separator to exhibit. He 
still urged very strongly if he could go with the engine 
it would give him an opportunity to exhibit the gear to other manu- 
facturers specially interested in that class of machinery, it would be 
an excellent thing for him; further, that he could explain the gear 
to our own party, our own agents, and our own friends better than 
anybody else. I remember further his saying that if anything 
should happen to it, requiring an adjustment or otherwise, that he 
would be able to do it better than anybody else. I felt it was an 
extraordinary expense to send him with it,and he urged very 
strongly, and urged it upon the ground that if he could accompany 
it he would be able to show it to our own people, be able to show it 
to other manufacturers, and induce them to adopt it. I consented 
he might go, and he then said he couldn’t go unless I would pay 
his expenses, and it finally resulted in my saying he might go, we 
would pay his expenses; would pay bim wages. He was to go and 
exhibit the engine in the capacity of an extra hand, so that he ac- 
companied these other two men that I have spoken of. 
Q. What do you know about his expenses having been paid ? 
A. I know his expenses were paid. 
Q. What do you know about his being paid wages? 
A. He was paid wages. 
Q. What wages? 
A. $2.25 a day for his time, and his expenses in addition. Ac- 
cording to the cash book of complainant he was paid for 14 days to 
Springfield and St. Louis fairs, and his cash expenses amount- 
64 ing in all, as our books show, to $86.50. The entry in the 
book is made in the handwriting of Franklin T. Roberts, who 
was our chief clerk at the time, in the pursuance of his duties, and 
who is now dead. (Entries were made on page 217, Oct. 11th, 1880.). 
The entries were as follows: 
* Expense account: Paid Marsh 14 days to Springfield and St. 
Louis fairs, at $2.25, $31.50; paid Marsh cash expenses to Springfield 
and St. Louis, $55.00.” 


Mr. Burton: I don’t wish to offer the book in evidence, but I 
wish to offer the entries: Counsel may have permission to examine 
the book if they desire. 

Mr. PARKER: We want the book and we want the other book 
containing all the entries of this matter. 

The Court: Of course it is not to be expected that the court will 
require a book to go permanently on file as an exhibit, but for the 
use of this trial counsel should have the privilege of having placed 
upon the record such matters as he deeins proper, after the usual 
preliminary test. 


Q. Is that a book of original entry ? 
A. Yes. 
_Q Are there any other books of original entry that you have in 
_ | ion in which there are entries relating to this matter? 
. Not 


that I know of. 
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Q. So the other entries which are made are copied from those ? 
A. I think it must be so. This is the only cash book—that is, 
the cash blotter in use during the months for which it 
65 stands, and any entries other than these would be copies of 
the cash-book entries. I have no recollection of any day- 
book entries relating to this transaction whatever. 

Q. Where would the next entry of this item go from there? 

A. It would be copied into the regular cash book by the book- 
keeper, from there posted in the ledger. This is the original cash 
blotter. 

Q. Have you any personal knowledge about that being paid? 

A. I have a personal knowledge of $50, because I directed at the 
time I made this agreement with Marsh that he be paid $50, which 
is a part of this. That particular $50 was ticketed, as we ternied it. 
Our custom is where we have men on the road to furnish them with 
money and make the credits at the end of the journey ; in this case 
the $50 was ticketed, made as a cash item until he came back. It 
was then accounted for and appears on this book. We do this to 
save the multiplicity of entries. 

Q. Do you know whether or not Marsh’s presence was necessary 
at the exhibition of these engines or whether he took the place of 
another man ? 

A. It was not necessary at all as far as exhibiting either the en- 
gine or separator or both were concerned. We lad two men and 
we very frequently have but one. I mean two men beside Marsh. 

Q. Did Marsh bring suit against your company in the United 
States court ? 

A. Yes; heand others. 7 

Q. At that time had you been manufacturing engines on which 

you had used this device ? 
66 A. Yes; we commenced using this device immediately on 

the starting up of our shops in the fall of 1880 and are yet mak- 
ing them. The shop started up about the Ist of October; this trial 
engine returned, I think, about the 10th of Oct.; we commenced im- 
mediately after the return of the trial engine to prepare to make the 
device and fixed up our paiterns; we modeled one that had been on 
this engine; made our new patterns and began making engines 
with the device upon them. 

Q. Why did you begin manufacturing the device at that time? 

A. We thought it a successful device and thought it to be for our 
interest to apply it and adopt it. | 

Q. You were aware that Marsh was applying for a patent? 

A. Yes. 

Q. What rights did you think you had to manufacture it under 
his patent ? 

A. Why, the right which I supposed we had from the agreement 
which we made with him. 

Q. You relied upon that, did you ? 

A. Entirely so. 3 

Q. When this engine went out to the State fair what was done 


with it? 
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A. It is our purpose to exhibit our engines—all the goods we 
make—at most of the State fairs in States where we have trade ; to 
send out goods that we could show up to our agents, farmers, and pur- 
chasers or intending .purchasers, and to parties who might be inter- 
ested in our class of goods. 

Q. How long have you been engaged in manufacturing of this 

kind ? 
67 A. The corporation was organized in ’59. Nichols and 
Shephard, whom we succeeded, began in 1848, and the two 
have been continuously manufacturing since ’48; we built our first 
traction engine in 1878. 

Q. Was there any special reason why Marsh should desire to 
have the device put upon this exhibition engine ? 

A. In the conversation that we had he knew perfectly well—in- 
deed, I told him—that this particular engine was the only engine 
that we had that we could exhibit at these two State fairs, and he 
was familiar enough with our business and the State fair exhibit 
to see that it would be an opportunity for exhibiting the engine to 
a better advantage, a great deal than it would at any ordinary local 
place. Of course our anxiety was to put the engine where we could 
show it up to the most people to the greatest advantage. 

Q. After they began manufacturing and before the first suit was 
brought in the United States court did you have any talk with 
Marsh about your right to use the device? 

A. I don’t remember any particular talk about our right to man- 
ufacture. The first notice that I remember of any lack of right to 
manufacture was along in February of ’81. I think this was « 
written notice. 


(Witness examined paper marked Exhibit No. “7.”) 


Q. You received this notice, did you ? 

A. Yes. 

Q. Do you know how that notice came to be served on you ? 

A. I do not recollect. 

Q. Do you remember any conversation with Marsh about the 
time the notice was served ? 

68 A. I think he came to me at that time with a form of 

a license that he wanted us to take out. 

Q. What was the date of the notice ? 

A. Feb. llth, ’81. 


(Witness shown paper marked Exhibit No. “8.”) 


Q. That was the license presented to you for signature, was it ? 

A. It was. 

Q. Did you sign it? 

A. No. 

Q. What conversation did you have with Marsh at the time it 
was presented to you ? 

A. He came into the office and, without any preliminary, as I 
now recollect it, handed me that paper, Exhibit “8.” I looked it 
_ over and said to him, “ Why, Marsh, you don’t mean that we are to 
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pay a license, do you?” He said, “ Yes.” “ Well,” I said, “ that is 
rather a strange thing, isn’t it? You know very well we had a dif- 
ferent arrangement from that.” Well, his reply I remember very 
well; his reply was, “Well, I can’t help that.” I simply said to 
him I didn’t propose to do anything of this kind, dismissed it very 
briefly, and that ended it. We continued to manufacture and use 
the device. Suit was brought in the United States court and there 
was a decision. 


Q. After that decision in that court did you have any conversa-’ 


tion with Marsh about.a license? I call your attention to a partic- 
ular conversation which took place in September, ’82. 
A. Yes, sir; I remember the particular conversation which took 
place in September. 
Q. Who was present ? 
69 A. Marsh, Mr. Scott, and myself—that is, James Scott, one 
of the defendants. 

Q. What was said, as near as you can remember? 

A. The conversation began with Mr. Scott. I was on my way out 
from my house and met Mr. Scott near the front gate, who said he 
wished to see me. I went back into the house with him. He had 
been in my library but a few moments; he barely passed the time 
of day, and talked about various things; little or nothing had been 
said regarding this controversy between Marsh, La Fevre, and Scott, 
and Nichols, Shepard & Co., when the door bell rang and Mr. Marsh 
came in. We then stayed around for five or ten minutes talking 
about this case, mainly about the litigation—the case that had just 
been decided a few months before. The conversation was of that 
character indicating a desire on their part to get something like a 
settlement or adjustment of the matter. We talked at random about 
it without getting to anything at all for a few moments; finally, they 
both arose to go; in the meantime Mr. Scott had said that he wished 
to talk about having the matter settled; he wanted to have it ad- 
justed, something done. Mr. Marsh also expressed a desire to have 
the litigation ended. I simply suggested that I thought the litigation 
and trouble that we had been to had been an outrage upon us; that 
so far as I knew we had simply defended ourselves against what we 
deemed to be very unjust and improper attacks upon us. The close 
of the interview resulted in my saying to Mr. Marsh, as the two par- 
ties stood ready to retire from the room, when I repeated that 1 con- 

sidered the matter had been an outrage upon us; then I said 
70 to Marsh, “ Because you know, Mr. Marsh, we did have an 

agreement that we were to have the right to use this device 
upon all of our engines.” Marsh replied, “ Yes, that is so, but you 
didn’t have it in writing.” I said, “ No, we didn’t have it in writ- 
ing, but you would have given it to us in writing if I had asked 
you, wouldn’t you?” He said, “ Yes, I would, but you didn’t ask 
me.” Thereupon we parted, and they came away. 

Q. Do you remember the fact that the paper which was put in 
evidence in the infringement suit at Detroit was reported to you that 
it was not signed by the Secretary of the Interior, and that you had 
a conversation with Marsh with reference to that at any time? 
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A. Yes, sir; I remember such a conversation. I remember that it 
was reported to me that the Secretary of the Interior had not signed 
the paper, and I had a conversation with Marsh, Scott, La Fevre, 
and Converse touching that very thing in Mr. Converse’s office. It 
came about this way: I had known for a long time that the paper 
was not signed. In the spring of ’82, January, February, or March, 
I learned in some way that Marsh, La Fevre, and Scott had discov- 
ered that the patent was not signed, and I called on Converse and 
told him I wished he would see Marsh, La Fevre,and Scott and ask 
them to come to his office I would like to see them; he did so, I 
think, the very next evening; weall assembled there. I told them 
that I understood that they had discovered that their patent was not 
signed ; that I had known it for some time; that now was a pretty 
good time to stop and consider the whole matter, cal! a halt upon 

the litigation which they were bringing upon us. I told them 
71 that we considered the latk of signature a very serious mat- 

ter; that I thought it went practically to destroy the validity 
of the patent if it was fully brought out, and I called their attention 
to the fact that in my judgment and in the judgment of the best 
counsel which I had in the case it seemed to be a very serious mat- 
ter, and | had asked them to come there because it seemed to me 
that it was a matter that they had better talk over and see whether 
they hadn’t better have an end to the litigation, and try, as I re- 
member now, to save the pieces. 

In that conversation we talked it up quite freely. They didn’t 
seem to agree with me with regard to the character of the defect in 
the instrument ; at least they treated it very lightly, I thought. I 
told them I thought it was a very serious matter, and that if they 
now, notwithstanding all the trouble which they had put us to and 
all the expense we had been to, if they were willing to drop the liti- 
gation and give us the rights which we had originally in the thing, 
which we bought and paid for when the thing was in its infancy— 
that is, a right to use it on our engines—that I was willing as far as 
I could to help them straighten it out or do anything to fix it up to 
save them from what I thought to be final disaster in regard to that 
patent. We came to no agreement atthattime. That was the sub- 
stance of what [ said. They talked as though they thought it was 
merely a clerical defect ; it could be easily remedied, and they inti- 
mated very strongly that they thought I was pretty badly scared ; 
that this interview was not for the purpose of helping them, but to 
help myself out. 

Q. What was the date of this conversation ? 
72 A. I have no means of fixing it, except the knowledge that 
it was after they had obtained knowledge of the fact of lack 
of signature, and I think it was before the patent had- been sent 
away for signing. It was about that time, auyway. 


Q. Was it before you had made any motion to take advantage 


of it? 

A. Yes; the interview, when Mr. Scott and Marsh were at my 
house, was in September; it must have been 1883. ‘The first suit 
was decided by Judge Brown in Detroit. Following a new suit was 
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instituted in the same court on the same subject-matter, which was 
dismissed, and then recently a new suit has just been begun. 

Q. What became of the cylinder of the engine that went to St. 
Louis? 

A. That was replaced by a new one. It was necessary to make a 
larger steam-chest, and that larger steam-chest would not fit the face 
of a evlinder. 

Q. It became necessary to make new patterns? 

A. We made patterns for the cylinder or steam-chest. 


Cross-examination : 


[ have been an officer of Nichols, Shephard & Co. since 1879, and 
am still an officer in the same capacity. I was secretary and treas- 
urer when this agreement was entered into. 

. Were you acting in any other capacity in relation to your 
company at that time? 

A. The same official position—secretary and treasurer. 

Q. Were you acting in any other capacity ? 
73 A. Not at the time in any official position. John Nichols 
was president. The directors were Jolin Nichols, David Shep- 
hard, E. C. Nichols, Cornelius Aultman, Franklin ‘T. Roberts. 

Q. Was there any meeting of the board of directors ever held on 
this matter? 

A. Not that I know of. 

Q. Is there anything in the records of the company with reference 
to the adoption of this device ? 

A. Not to my knowledge ; no, sir. 

(). When did you first report or say anything to the other direct- 
ors about having made this agreement with Marsh ? 

A. I talked it over with the president and vice-president very soon 
afterwards; probably a week or ten days or two weeks. I mentioned 
it incidentally. I think it was after the engine went to the fair. I 
have no recollection of any special conversation about it with them. 
Our board of directors doesn’t meet very frequently. 

Q. Did they give you any authority to make this arrangement? 

WitTNEss: Special authority ? 

Q. Any authority at the time when you made it. 

A. No special authority, sir. 

I think I was away when the engine came back ; think I left about 
the first of October, and was gone until near the first of November. 
Mr. Hoag was the superintendent of the works. He is now dead. 
During September the works are supposed to be idle—that is, little 
repairing being done—preparing for the coming year; that is our 
season of life, as we term it. The superintendent has general charge 
of the men employed at that time. Foremen have charge of the 

machinery in different departments. 
74 Q. During that year who had the direction over the kind 
of machinery that you were building? 

A. Well, I suppose that is somewhat divided. Really, as a mat- 
ter of fact, I perhaps had more to do with the general construction 
of goods than anybody else. 
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Q. Were you general manager or anything of that kind? 
A. In substance, I have been general manager for a great many 


' things; was practically general manager at thattime. Our by-laws 


provide that the treasurer has charge of the product, selling, and 
general character of the goods to be made. While 1am not the 
president or general manager—in fact, we have no general mana- 
ger—I have had pretty much all of the business fallen to me for 
many years. 

Q. Were you general manager in ’82? 

A. We have no office as general manager. If you had questioned 
whether I had exercised rights and performed duties of general 
manager I should have said yes, in subsiance. 

Q. All you did in this matter and the conversation that you had 
with Marsh respecting obtaining an interest you did by virtue of 
that position. Am I correct? 

A. I hardly know just what inference you might draw from my 
position. I said that I had general charge and conduct of the busi- 
ness of the corporation for many years. 

Q. Acting m that capacity, did you make this arrangement with 
Mr. Marsh ? 

A. The arrangement was made in behalf of the company by 

me. 
75 Q. Have you had any negotiation with Marsh on your in- 
dividual account in regard to this matter ? 

A. I had interviews with him in which my individual interest 
was uppermost in my mind. ‘These were in the fall and winter after 
this device was put on our machines. The substance of those in- 
terviews were general talks about the points of the invention. I 
think there were two of those interviews; both at my house. They 
were in the fall, I think, preceding the issue of this patent; probably 
in November. I invited both Marsh and La Fever to come to my 
house, and we had a general talk about mechanics—tlis valve gear 
and various things of this kind relating mainly to the pending of 
the patent, &c. I had some interest in knowing how they were get- 
ting along. No proposition. was made on either side that I would 
take hold with them ; we never reached that. The talk was leading 
that way; at least, I so intended it. I know what I had in my mind. 

Q. Can you state the conversation when you, Marsh, and La Fever 
were present? 

A. I kuow the general driftof it. I think I asked them how they 
were getting along with the pending application, and talked in a 
general way about some of the difficulties that attended getting out 
good, substantial broad-claimed patents. ‘That was the general char- 
acter of the interview. 

. Q. Did you speak anything about having pooled in with manu- 
facturers to form a pool at Washington ? | 

A. It came up incidentally. Away along in ’76 a patent com- 

any was formed by Aultman, Taylor, Shephard, Jolin 
76 ichols, and myself in which we agreed to put into a com- 
mon fund a certain amount of money for the protection of 


some general patents we all owned or which we might afterwards 
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buy. I remember speaking about it. Mr. Shephard and Nichols 
are officers of the complainant and were at that time. 

Q. Did you say anything to them at that time that you could 
make or break that patent at your will—the patent they would have 
obtained if they obtained one? 

A. I should think not; I have no recollection of saying anything 
of that kind. 

Q. Did you express any doubt about their being able to obtain a 
valid patent, but that you could through this pool ? 

A. We had a very friendly conversation, talking about the diffi- 
culties of 

Q. Answer the question. (Last question repeated.) 

A. I have no recollection of making any particular statement of 
that kind. I know in general about what was said. 

Q. Didn’t you then state that you had no personal interest in the 
matter of this invention? 

A. I don’t think I made any such broad statement as that. 

Q. Didn’t you then also state that the occasion of the interview 
was purely because of your friendly interest in the matter? 

A. Quite likely. I took a very friendly interest in their affairs. 

Q. But that you had no personal interest in the invention ? 
77 A. I had no personal interest in it at that time. I might 
possibly have said it. 

Q. Didn’t you say that all you had that interview for was to ap- 
prise Marsh and La Fever that every dollar they put into the mat- 
ter would be sunk, and that you would advise them not to spend any 
more of their hard-earned money in that direction ? 

A. I have no recollection of making any such statement as that. 
I don’t think I did in any such broad terms. I may have advised 
them that they might possibly put more money into the patent than 
they would get out; that is quite a common experience with people, 
I suppose. 

Q. Did you say anything at that time about the complainant hav- 
ing any license to use this invention ? 

A. I don’t remember anything of the kind coming up. 

Q. Didn’t you say on that occasion that the complainant refused 
to take one, or entertain any proposition for a license ? 

A. QO, no. 

Q. Was the matter discussed ? 

A. That is my recollection. 

Q. You may be mistaken? 

A. I have no doubt that it is so. I don’t know what the date 
might have been of this interview. I think in November, probably ; 
can’t say whether it was the fore part. 

Q. Do you recollect the day before meeting Marsh and asking 
him to call at your residence the following evening, and his saying 
that La Fever owned a half interest, and he thought La Fever ought 
to be present, and you assented to it? 

A. F don't remember; quite likely; it might have been. 
I have no doubt I asked him to come. 
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Q. Do you say that was purely on behalf of your personal mat- 
ter? 

A. I had in my mind shop matters. I took a personal interest in 
the patent, in the handling and management of it; nothing was said 
about my taking or asking upon what terms I could take a personal 


interest. We talked about things generally. I was leading up to. 


that if it seemed to be desirable. I had those two interviews, and 
rather changed my mind. 1 don’t know that I wanted them for 
partners. I was not acquainted with La Fever. 

I couldn’t say how loug this first interview was after I came back 
from my absence. I know the engine came back on the 10th of 
October or about that time—by the time the fairs were over. I 
don’t know of my own knowledge. I think that we waited before 
commencing manufacturing until this engine returned and report 
was made on it before they decided to go on building anything in 
that way. 

Q. Who made that report ? 

A. Well, it was talked over with the men that went with it— 
Bradley and Ellsworth—and I think Marsh had an interview in 
regard to its operation. I was vot present on the return of the en- 
gine. I talked it over with Bradley and Ellsworth personally after 
I returned. 

Q. Did the complainant commence the manufacture until you 
had talked it over with Bradley and Ellsworth ? 

A. About that time; about the first November I came back, 

79 and we began right immediately about that time. Our shop 

started up—started up about two or three weeks before that. 

This interview with Marsh and La Fever was probably in the month 
of November. 

Q. Do you know when you had that interview whether complain- 
ant had commenced manufacturing engines with this reversing 
device ? | 

A. I think we made new patterns for the gears at that time; 
whether we had got any engines with the gearing on or not [ don’ t 
know. These interviews. were not for the purpose of finding out 
whether we could use that device, and upon w hat terms; I say this 
positively. 

I don’t remember meeting Marsh the latter part of November and 
his telling me that he had received notice of allowance of his patent. 
I did not state to him on any such occasion, “ Yes; I know all about 
it. I knew of it before you did, and I can tell you now that your 
patent is not worth a straw.” I never made any such statement. 

{ had three or four interviews with him before he came to the 
shop to put on the reversing gear. I don’t remember of answering 
the letter of February, 1880. 

Q. Do you recollect of his calling about the 6th of February, ’80, 
and showing you a diagram of this valve gear; that Mr. Hoag was 
present, and that you and Hoag both claiming that it could not be 
made to work? 

A. I remember his calling with a little drawing of the gear ; ‘it 
was a long time prior to its application at our shops. 
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Q. Was it not about the 10th of March that you saw this device 
work on the little engine ? 
80 A. It seems to me that it was later. I think it was in mid- 
summer. 

Q. On that occasion didn’t you express surprise that it was a 
success ? 

A. I have no recollection about that. ! 

I don’t remember that Marsh told me at that time he was apply- 
ing for a patent or preparing his application for one. I have no 
recollection of saying at that time that so simple a device must be 
old, and that he ought not to squander any time or money on it. 

He came to me several times after that. I had an interview in 
which he did request that it would be put upon one of our engines, 
and I rather demurred. 

Q. On that occasion wasn’t the only thing that was said with 
reference to putting it on was that he would put it on at his own 
expense and not mutilate the engine? 

A. There was no. proposition from him to put it on at his own 
expense. He proposed to put it on without any charge for his per- 
sonal work. Nothing was said about not mutilating the engine or 
leaving it in the same condition as he found it, because he couldn’t 
do it. I knew this at the time. I could certainly surmise it. The 
quadrant would have to be bolted to the boiler. ,-I could foresee 
that. I did not know anything about the stop plate being bolted 
on at that time. If it had failed we would have put back the old 
device, I suppose. 

Q. Didn’t he propose to put it back if you would allow him to 
try it? 

‘A. Nothing of that kind was talked about at all; I think not con- 
‘templated. 
81 Q. Wasn’t a failure contemplated ? 

A. If I had contemplated a failure I don’t think I would 
have gone into the arrangement at all. I contemplated something 
more than a failure. 

Q. You didn’t consider it ari experiment? 

A. Entirely an experiment. There was no talk about what would 
be done in case of a failure. 

Q. Was there any provision made in case it should fail to replace 
the device at any time? 

A. I directed the men who went with the engine to take the old 
device with them at that time, for fear this might not show service, 
prove defective, or break down. 

When we first talked this matter over about putting it on the 
engine I think Mr. Hoag was not present and anxious to have it 
tried; not at the time Marsh and I made the arrangement. Hoag 
had spoken about it to me several times. I don’t remember that he 
was present when Marsh was there. 

Q. Was he present on any of these occasions of these conversa- 
tions about putting this on? . 

A. He was present when I gave the instructions what was to be 
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done; Marsh and I went out of the office to Mr. Hoag and I told 
him what to do. 

Q. Was that the only occasion he was present ? 

A. I can’t say. 

Q. Was there anybody else present in any of these interviews 
with Marsh in which negotiations were had ? 

A. At these interviews there must have been somebody else in the 
room. 

Q. Who were there ? 

A. Clerks who worked about the office; I had my desk in the 

office with them. 
82 Q. Do you know of any special one that you can say was 
there ? 

A. I presume that they were in and out; I have no means of 
identifying any one man as a particular person present at that one 
time. Itis an open office; I had my desk with the rest. Marsh 
would come to my desk and talk about it. 

Q. On the first occasion didn’t you tell Marsh that the policy of 
the company was to only use well-known and well-iried devices and 
let others do the experimenting ? 

A. I think not. 

Q. And that your folks wouldn’t consent to allowing it placed on 
there? 

A. I never told him that. 

Q. But that you would see them, and if he would come up the 
next day you would give him an answer? 

A. Not at all; it would be very foreign to our method of doing 
business. 

Q. Is that the reason why you say you didn’t say so, because it is 
foreign to your method of doing business? 

A. Idon’t remember making any such statement; I think it is very 
unlikely. 

I don’t recollect his coming back the next day; he came several 
times—four, five, or six times. I am notable to locate Mr. Hoag as 
present at any of those interviews. 

Q. Didn’t Mr. Marsh make this proposition to you: to put the 
gear on on the following conditions: First, at his own expense ; 
second, not to mutilate the engine; third, not to delay its prepara- 

tion for the fair? 
83 A. No, sir; no such proposition was made by any one; 
neither one of the three. 

Q. Then, of course, you didn’t express yourself as willing or say 
that your folks wouldn't consent to it. Do you remember anything 
of that kind—that you were willing, but you didn’t think your folks 
would consent? 

A. Nothing of that kind occurred. 

Q. Didn’t you state to him you would like to see the device tried 
yourself? 

A. I may have given him some encouragement of that kind. 

Q. And that * would have a talk; that you would use your 
influence with them to accommodate him ? 
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A. No, sir; I didn’t use my influence. I do the think- that is to 
be done; that is the case substantially with all my doings for the 
complainant. | : 

Q. You didn’t consult with the others then ? 

A. No. 

Q. You are the company ? 

A. I am nine-tenths of it now and have been for a good many 
years. 

Q. You don’t have any such formality as directors’ mectings, 
then ? 

A. Very rarely. 

Q. Didn't you want to know on that occasion about how high a 
figure they would charge you for the use of it, and did not Mr. 
Marsh reply that he wouldn’t charge you any more than they were 
able to pay? 

A. Nothing of that kind occurred at all. 
S4 Q. Whether or not you told him that you would let him 
know if they did use it they were able to pay for it; anything 
of that kind? 

A. No. 

[ don’t recollect whether it was on Monday that Marsh finally 
obtained permission to place the device on the engine. 

Q. Wasn’t the contract this: That he was to put it on practically 
at his own expense; not to injure the engine; not to delay its prep- 
aration for the fair; and he was to take off and replace the old gear 
at his own expense, and that for convenience he might come to your 
shop and do the work—that is, make the patterns and apply the 
device and use such tools as he might wish to use that were not in 
use at the time? 

A. No; nothing like that at all; it would be a physical impossi- 
bility. He would be obliged to delay the engine for the-necessary 
time to put this on, anyway. It would be impossible to take off the 
old device and put on a different device without in some degree 
mutilating the engine and boiler. Mutilating would be an injury. 
Then Marsh’s expense would be involved in doing the work or pay- 
ing for it. He certainly did not do the work himself nor didn’t pay 
anybody else for doing. There was no such arrangement. 

Q. You say this couldn’t have been made because it was a physi- 
cal impossibility ? 

A. I make my basis upon that. 

It was not a physical impossibility for him to do the work at his 
own expense. It was to do it without delaying the engine or muti- 
lating it. 

Q. Did it delay the engine from going to the fair? 
85 A. No; we got it out to the fair; painted it nights and Sun- 
days to do it. After the device was put on it was probably 
five or six days before it went to the fair. It would be a physical 
impossibility for Marsh to have done all this. It required the work 
of all the men that could possibly work on it. Perhaps you can 
word it so as to make it seem that he might get it around, but I know 
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no such arrangement was made or entered into or talked of so far 
as I was concerned. 

The shops were nearly shut down at that time and a good deal of 
the machinery idle. There was nothing said in this bargain about 
our paying him for histime and expenses. His proposition was that 
hé would charge nothing for hisservices. We were to furnish every- 
thing else. Nothing was said then about his going to the fair nor 
about our paying him to go. This was suggested after the device 
was applied on the engine and had been made successful. Hecame 
with a proposition to go to the fair. 

Q. Won’t you repeat just what he said with reference to going to 
the fair ? 

A. I will in substance. 

Q. I want it, as near as you can tell, what this conversation was. 

A. Yes; he said he wanted to go with that engine to the fairs; 
that it would afford him a most excellent opportunity to exhibit 
this valve gear to other makers and to engine men, and it would 
give him a chance to sell it or get it introduced—-bring it to the 
notice of other engine-makers; then, furtler,as a further argument, 
he said: “ Now, if you will let me go with this I can exhibit it better 

than anybody else. I know more about it. I can explain 
86 it—explain its principles. I can show it up in better shape 

than any man you can send, and it will help you and it will 
help me.” This is the substance of it. 

Q. How long after the engine or device had been made successful 
— you determined to send that. device with the engine to the 
air’ 

A. Whi, we determined to send this particular engine to the fair 
a long time before. We were obliged to send it with either one or 
both of these devices. I sent it really with both. 

Q. At the time that device was put on or being put on there was 
no certainty that you would send that device to the fair, was there ? 

A. Not absolutely ; no. 

Q. How long after it was applied before you determined to send 
it to the fair? 

A. As soon as we saw it was going to work why I felt anxious to 
have it go to the fair. I wanted to exhibit it just as much as Mr. 
Marsh did. 

Q. At that time you hadn’t determined to build engines with that 
device, then ? 

A. Why, I had determined in my own mind if this device was a 
success that we would exhibit the engine with it‘on, of course. 

Q. Who had charge of the party that went to the fair with it? 
Who was your authorized agent ? | 

A. Mr. Ellsworth was the real man who had charge of all terri- 
tory. Mr. Bradley was the machinist and engine man. 

©. Didn’t you instruct him before he went away with that engine 
that that was a special reverse gear you proposed to use afterwards? 

A. I didn’t instruct him at all, that I remember. He was there; 
he could see it for himself. 
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87 Q. Did you send it there as a specimen of a reverse gear 
vou proposed to use on engines ? 

A. We sent it as a specimen of our latest improved engine; that 
was what it was being exhibited for; that was its purpose to be sent 
to the fair in that shape. 

Q. You say you sent another device. Did you take the old one 
to replace this in case it failed ? 

A. This was put on in such a crude shape; Mr. Marsh labored 
under a great many difficulties; the thing was new to him; it was 
new to us; we were anxious about its permanent work ; we didn’t 
want to get a break-down on the field, so we put the other device in 
the car and shipped it along. 

Q. Why did you send this to the fair as a specimen of your latest 
improved engine when you had not determined—and did not de- 
termine until after !t came back—whether you would use the engine 
with that device at all or not? 


A. We had determined, if this stood the test of durability—we had 


determined it was going to be used for the reversing device. 

Q. Who do you mean by “ we?” 

A. I mean, practically, myself, Mr. Hoag, Mr. Thomson, and our 
general engine experts; it seemed to be received with a good deal 
of favor by our engine men; and, personally, [ rather fell in love 
with it. 

Q. About how long before it went to the fair before—when did 
Marsh apply to go? 

A. I think it was very soon after it had gone into the paint shop 
to be painted; it seems to me it must have been éither that day or 
the next day; he didn’t wait. 

88 Q. What other machinery did you send with the engine? 
A. One separator only. 

Q. Mr. Ellsworth was your general agent, wasn’t he, for that pur- 
pose—that is, to attend to outsiders ? 

A. No; Mr. Ellsworth was one of our traveling men ; we had six- 
teen or seventeen. 

Q. One of your traveling salesmen ? 

A. Yes, sir. 

Q. What was Mr. Bradley doing? 

A. Mr. Bradley was more of an expert in the operation of an en- 
gine perhaps, and he is also a traveling man; on the road a good 
deal of the time. 

Q. A traveling salesman ? 

A. Yes, sir. 

Q. Are they both in your omploy now? 

A. Yes, sir. 

Q. Have they been continuously from that time until the pres- 
ent? 

A. Yes, sir; and for a long time before. 

Q. And they are now under your direction, are they not, for what 
business you tell them ? 

A. They are in our employ ; yes. 

Q. You have control over their movements in traveling, &c.? 
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A. We have the general charge of their movements; direct them 
where to go. 

Q. Their testimony was taken in Detroit a short time ago, was it 
not? 

A. I understand it was. 

Q. They were sent there for that purpose by you? : 

A. Yes, sir. f 

Q. They werethen in theemploy of Nichols, Shephard & Co.? 
89 A. Yes. 

Q. They were then about leaving the State, under the di- 
rection of Nichols, Shephard & Co., were they not? 

A. We had them back from where they were. 

(Last question repeated.) 

A. Yes, sir. 

Q. You mentioned, in connection with Marsh going to the fair, 
some expenses. Did you see the fifty dollars paid to him? 

A. Yes, sir. The fifty dollars, I think, was paid to him at the 
time I gave the direction; my recollection is it was paid to him at 
that time. > 

Q. Did yoy see any more money paid to him than that? 

A. No. 

Q. I understand you this is a book in which all the cash entries 
are made? 

. Yes, sir. 

. Of payments? ' 
Yes, sir. 

. Entries are made by different parties ? 

Yes. | 

They are in different handwriting. You say this item that 
appears at the top of page 217 is in Mr. 

A. Mr. Roberts’ handwriting. : 

Q. Would there be in your system of book-keeping any further 
entries of those items? | 

A. They would be copied from that into the general cash book, 
and from that posted into the ledger. | 

Q. You have also a labor-record book ? 

A. Yes, sir. 
90 Q. All the labor, time, &c., goes into that, does it not? 
A. Yes; the regular labor goes into that. 

Q. Where is your ledger and labor record ? | 4 

A. It is at Battle Creek. 

Q. Will you produce it here before you finish ? 


Wirness: The labor record ? 
CounsEL: Corresponding with this date. | @ 
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A. I am not certain but that is still in Washington. It was used 
on the interference case. I am not sure whether it has been returned 
or not. 

Q. Wasn’t that used on the interference case? 

A. Yes. 

Q. If the other has been returned—or hasn’t the others? : 
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A. I sent for this book, and had it returned. 
Q. Why didn’t you send for the others? 
A. I didn’t think I should need the others. 
Q. Do you know anything about the entries in the other books? 
A. No; I do not. 

Q. If the entries are correctly made that item would appear in 
the other books? 


Witness: Which other books? 
CounsEL: The item of labor. 


A. Certainly not. In the labor record ? 

CouNsEL: Yes, sir. 

Wrirness: Certainly not. 

Q. Wouldn’t it appear in Marsh’s account in the ledger ? 

A. Not atall. It was charged to expense account. Marsh’s labor 

record would show the number of days he worked at the fac- 
91 tory; expense account with expense on the road. Marsh’s 
labor was charged to expense account. 

(. You were sworn in the case of James Scott against Marsh and 
La Fever, at Chicago? 

A. Yes. 

Q. Didn’t you testify in that case you paid Marsh about $100? 

A. Quite likely. From recollection I thought it was about $100. 
I see it is $86.50. —. 

Q. Didn’t you swear that the books would show that you paid 
$100? 

A. I said it was about $100. 

Q. Were you not asked this question: “ Do your books show that?” 
And did you not answer “ Yes, sir;” and a natural inference, “ I 
must have given the order”? ‘Then were you not asked this ques- 
tion: “ Will you swear that your books doshow it?” Answer. “ Yes, 
sir.” 

A. Quite likely. I knew we hada record of it. I also swore with 
reference to the conversation that occurred at my house, when Mr. 
Scott was present, and also with reference to this contract made with 
Marsh for the use of this invention. 

Q. Did you testify that the stop plates on the engine in Marsh’s 
device were for the arm to strike against? 

A. Yes. I think the stop plate had two stops, one fixed and the 
other adjustable, a set-screw at one end only. [am not sure as to 
that; I think but one. A patent was applied for on that matter by 
Mr. Hoag and granted—that is, the stop plate. 

Q. What direction did you give Mr. Hoag to apply for that 

patent? 
92 A. I gave no direction whatever. 
Q. What direction did you give him as to devising this 
stop plate, if any? | 

A. The engine upon which Mr. Marsh had placed this device 
seemed to fail to give good results in consequence of some difficulty 
with the reversing device, and Mr. Hoag, it seems, discovered what 
was the trouble with it, and, as I understand it, he went to Mr. 
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Shepard and told him that he could puta thing on there that would 
stop, or proposed to do it. Mr. Shepard told him to go on and do 
it then. I know of no other directions that were given except that. 

Q. You gave him none personally yourself? 

A. I think not. I don’t remember that I said anything to him 
about it. 

Q. Then in the defect, so called, you did not give him directions 
to devise something to overcome it? 

A. I don’t think I gave any directions regarding it. 

Q. Do you know whether anybody of the corporation of Nichols, 
Shepard & Co. did give him directions to devise something to over- 
come these defects ? 

A. I think Mr. Shepard told Hoag to go on and do that, if any- 
body. 

I signed the answer in the original suit that was brought in the 
United States court originally by the defendants against Nichols, 
Shepard & Co., and quite likely read the answer over. I thought 

the statements in that answer to be true at that time. 
93 Q. Did you not state in that answer that the device as 
Marsh’ had made it was of no value; that it had certain de- 
fects ; that you had instructed one of your workmen to devise some- 
thing to overcome those defects; that he had obtained a patent 
thereon, and that you, asan assignee, were ang it, but not in large 
quantities? 

Question objected to as calling for an answer from witness tostate | 
the contents of a written paper, and it is always proper where a 
question of that kind is asked that the written paper be produced. 


The Court: There is no doubt about that rule. The witness has 
aright to see the paper. Unuer the rule you may take the an- 
swer. 


A. lam quite unable to recollect that with distinctness. It is 
quite an involved question. 

Q. Do you recollect anything of that kind, and especially with 
reference to instructing the workmen to invent a device to overcome 
the defect ? 

A. I can’t remember the exact language. I think there was some- 
thing of that kind in the answer. 

Q. Was that workman your superintendent, Mr. Hoag? 

A. I think it referred to Mr. Hoag; yes, sir. 

Q. And the patent that you referred to in the answer was the 
a that he had obtained and was put in the interference between 

ichols, Shepard & Co. and Marsh that has been referred to? 

A. That is the one; yes. I have no present recollection of an in- 
terview about the 18th of Se tember, 1880. 

Q. Do you recollect that about that time Marsh asked you if you 

or your company wanted an interest in this valve gear, and 
94 our refusing, stating that you only was sending it to the fair 
use it was a novelty ? 

A. No such interview or remark was made by me, to- my recollec- 
tion. 
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Q. Do you say positively that it did not occur? 

A. I have no idea that any such interview occurred. 

Q. Are you willing to say that it did not or that you can’t recol- 
lect anything of the kind? 

A. I repeat that I have no recollection of any such interview. 
During these interviews I think I did not have any talk with refer- 
ence to the company going in with Marsh and working the device 
together for the United States. 

Q. At any time was that matter mentioned—that is, during these 
negotiations, up to and after the time it was placed on the engine ? 

A. No; I think not. 

Q. In your direct examination you stated that you knew that 
placing this upon the engine would involve considerable expense. 
At that time did you have in mind the changes that were necessary 
to place it upon the engine, and did you make any estimate of what 
that expense would be? 

A. Only in a general way. Icould very readily see what would 
very likely be involved in putting on the new device. 

@. Now, what did you have in mind at that time as to these 
changes and the probable expense of them ? 

A. I have no means of knowing the exact state of my mind at 

that time. Of course, I knew asa mechanic and as a busi- 
95 ness man that certain things would be removed, and that 

these new parts would be on. I could see them in my mind 
substantially then as now. 

Q. You knew that the eccentric would have to be taken off? 

A. Yes. 

Q. For one thing ? 

A. Yes. 

Q. And-that the sleeve and that the wheels would be, or the 
sleeve, at least, would be, slipped upon the shaft in the place of an 
eccentric; have another sleeve on ? 

A. Yes; probably I would see that. 

Q. In taking that eccentric off and putting on that sleeve did it 
necessitate any changes in the shaft itself? 

A. No; I should say not. 

Q. Did it necessitate any changes in the construction of the bear- 
ings of the shaft or its attachment to the boiler ? 

A. I think it would not interfere with the arrangement of the 
shaft. 

Q. Now, what other changes would be required ? 

A. Well, it would be a substitution of the new valve rod or eccen- 
tric rod from the gear. 

Q. To the valve stem ? 

A. Yes; the application of the quadrant and its parts were re- 
moved, and some partsof the old device. — 

Q. So far as the valve rod is concerned, did it involve anything 
more than taking away the old one and putting in a new one, or did 

it involve a change upon the old one? 
96 A. I don’t remember as to that. 
Q. Couldn’t that eccentric with the old valve rod be re- 
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placed just the same as though this device had never been on the 
engine ? 


A. Iam not sure as to that, sir; at least, at that time I[ didn’t 


know about it. 

Q. Then you didn’t have that in mind at that time? 

A. I could hardly tell whether the valve rod and its parts 
could be removed and then replaced, or whether some reconstruction 
would be necessary before they could be replaced. 

Q. Wasn’t that talked over? 

A. I think nothing was said about that. 

Q. Wasn’t that necessarily talked over ? 

A. Not at all. 

Q. This device was explained to you, was it not? 

A. I had already seen the device, as I have testified, in operation 
upon a small engine. | 

Q. But it required some changes to put it upon this engine, did it 
not? | 

A. Yes, sir. 

Q. Wasn’t these changes talked over? 

A. That some changes would be made was talked over. I don’t 
think any of the details were gone into. 

A. In putting on the quadrant did that involve taking away any- 
thing that was on the engine? 

A. I don’t now see in my mind anything that would be removed 
at that particular point. 

Q. That is on the rear end of the boiler; that is where the engi- 
neer stands? 

A. Yes. 
97 Q. The end opposite the shaft? 

A. It is somewhat difficult for me to picture the engine of 
five years ago. 

Q. Would it require any change in the engine to take off that 
quadrant? 

A. Not in the engine, probably. 

Q. How many holes were made in the boiler to put it in? 

A. I don’t know. | 

Q. Any difficulty in stopping up those holes? 
oe No more than the usual difficulty of plugging holes in the 

iler. 

Q. Damage the boiler any ? 

A. Somewhat damage its sale. 

Q. No particular injury, is it? 

A. Well, it is none the better for having a hole and a patch or a 
hole and a plug. 

. Q. I ask if it was worse. 
A. Probably worse; yes, sir; mechanically worse. 
Q. Do you know how large those holes were? 
A. Why, probably half an inch, five-eighths, or three-quarters; 
not more than that. 
Q. How many of them? 
A. I don’t know. 
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Q. Would two holes, either half an inch or five-eighths of an inch 
in diameter, placed in that boiler where the quadrant was placed 
and then, afterwards, stopped in the usual manner be an injury to 
that boiler? 3 

A. An injury in the sense that there is always a liability to leak 
where the plug is inserted in the boiler. 

Q. A lap or two of the hammer would stop that, would it 

not! 
98 A. Not always, by any means. 
Q. Wasn’t it a common thing to put screw plugs in a boiler 
for various attachments? 
7 A. It is done when necessary, but is not regarded as a desirable 
thing. 

Q. Didn’t you attach one to the machinery to your boilers in that 
way? 

Witness: What way? 

CounsEL: By putting screw plugs into the boiler. 


A. Certainly. 

Q. Don’t you fix all your engines that way ? 

A. Certainly. 7 

Q. Don’t you attach your axles to your driving wheels in that 
way? 

A. Why, the parts are bolted to the boiler in the ordinary way ; 
nothing else to bolt to. 

Q. It is not found to be detrimental, is it, to do that? 

A. Why, it is found a sort of leakage; constant repair to keep 
plugs tight. It would be much better if we could avoid—if we 
could fix parts to the boiler without serew bolts. 

Q. You say that these holes would injure the sale of that boiler. 
Do you know whether it did or not? 

A. I do not. 

Q. Do you know where that engine is? 

A. I do not. 

Q. Do you know to whom it was sold? 

A. No, sir. 

Q. Do you know its number ? 

A. I do not. 

Q. Have you any record of the sales of engines by number? 
99 A. We have now. 
Q. Did you have then ? 

A. I don’t remember whether we did or not. 

Q. You number them all; you did then? 

A. Yes. 

Q. Did you have any record of this engine, by number, as to these 
changes? In other words,showing the number so as to show the 
change in this “ valve gear.” 

A. I have no recollection about that. My impression is, however, 
that no record of it was made. 

Q. Was there a record made of the number in sending it to the 
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A. No; probably not. 
Q. Wasn’t that your custom at that time? 


Witness: To make such record of the fair engine? 
CounsEL: That is, by numbers. 


A. No; I think not. 

Q. Any complaint ever made to you by the purchaser of that en- 
gine that the boiler was defective or leaked in consequence of these 
holes ? 

A. I have no record of the engine. I don’t now recollect to whom 
it was sold or where it went. 

Q. You couldn’t say that any complaint had ever been made that 
you know of? 

A. No. 

Q. Was the cutting of the steam-chest considered at the time that 
you made this arrangement which you say you made? 

A. No; I think not. It was not by me, at least. 

Q. Then that didn’t enter into the computation as to the changes 

and the expense of that ? 
100 A. Not in any special seuse, because we did not enter into 
any special estimate of what it would cost. It was to be done 
regardless of cost. 

Q. If you had not concluded to use this device afterwards it would 

not have been necessary to have changed the cylinder, would it? 


Witness: To our engine? 
CouNsEL: On that engine. 


A. Yes. This engine was spoiled, or the cylinder part or the 
steam-chest part. | 

Q. Was the cylinder or steam-chest part so connected that.one 
could not be used without the other especially—that is to say, the 
same steam-chest and the same cylinder had to go together, and no 
other? 

A. No; not necessarily. 

Q. Then the cutting out of the steam-chest didn’t affect the cylin- 
der, did it? 

A. The cutting out of the steam-chest did not affect that particu- 
lar cylinder. 

Q. If that device was taken off and the old device restored why 
would it be necessary to have a new cylinder? 

A. I don’t think it would be necessary in that case, sir. 

Q. Then the change in the cylinders was due to the adoption of 
that device, was it not, as a permanent valve gear ? 

A. It was due to the use of the device in this particular engine 
anyway. 

As a permanent valve gear ? 

A. We enlarged the chest—changed the cylinder pattern—after 
we perfected this one engine with its valve gear about which I have 
—— In order to do that—to use the gear we were obliged to do 
that. . 
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101 Q. What is the expense or the consideration of this agree- 
ment? 

A. I don’t know, sir; it is for you to determine. 

Q. What work was necessary in the way of castings you folks 
should do in making this gear ? | 

A. There are quite a number of parts. The sleeve was cast, the 
two gears were cast. I think portions of the quadrant, but am not 
sure. 

Q. Who made the patterns for those ? 

A. Our pattern-maker, Mr. McKinney, made the patterns for the 
gears. Mr. Marsh either made or assisted in making most of the 
other patterns. ! | 

Q. How much time did Mr. McKinney spend in making patterns 
for that ? 


Witness: In making the gear patterns ? 
CounsEL: In making patterns on that device. 


A. I don’t know that I ever asked. 

Q. Can you give any approximation or estimate? State whether 
one day or a week, or what. 

A. O, I should say perhaps not more than two or three days. 

(. What were you paying him ? 

A. | think at the rate of a thousand dollars a year then. 

Q. Now, how much would those castings weigh ? 

A. Well, it isonly a guess. I should say somewheres from twenty- 
five to fifty pounds. 

Q. How much: were they worth per pound finished ? 

A. There wasn’t very much finishing on the castings themselves. 
The finishing part would come upon the wrought iron outside the 
castings—the iron pieces. I could never tell what expense was put 
upon that particular part of the castings alone, Mr. Parker. 

Q. Isn’t there a regular price for finishing castings? 
102 A. We have none. The castings were worth 6 or 8 cents 
a pound without finishing. [ don’t know how much time it 
took to turn and bore them. 

Q. Who did the forging ? | 

A. Some of our men; I don’t know who. We were running one 
or two portable forges. I never made any special inquiry, and never 
inquired as to the time. 

(). Didn’t Marsh do about all the work there was in the matter? 

A. I should think not. | 

Q. Do you know whether he did or not? 

A. I should say that he could hardly have done the molding and 
casting ; certainly not the boring, and surely no forging. I think 
he took off the old device and placed this one on the engine with 
assistance of such of our men as he called upon. 

Q. Do you know who helped him ? 

A. Everybody and anybody who were asked. I wes sworn as a 
witness in the interference case, and testified that | saw Hoag, Nelson, 
and Bradley at work over that engine. 1 did. 

Q. Were you not asked:-this question, and did you not answer as 
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follows: “ Direct question five. How did you obtain a knowledge of 
it and under what circumstances? Answer. To begin at the begin- 
ning, Mr. Elon A. Marsh called on me at my office, at the works of 
Nichols, Shepard & Co., in this city, some time in the early spring 
of 1880. He showed me at that time a drawing of a device 
that he claimed would operate nicely as a valve gear and 
also could be made to reverse an engine. I examined the 
drawings with some interest, but not being familiar with 
103 that method or principle of reverse action, as applied toa 
valve, I gave no decided opinion upon it, but expressed a 
friendly interest in the subject, and after a friendly talk Mr. Marsh 
went away. Not long afterwards Mr. Marsh called on me again ; 
showed mea little model of the valve gear and reversing device, 
and this time I examined it more intelligently and attentively than 
before. Mr. Marsh explained the principle by which. the reverse 
was accomplished and shortly afterwards left me, after we had had a 
pleasant interview, in which I had expressed a friendly, personal 
feeling towards him and a hope and a desire that the device would 
do all he claimed or expected. Some time in August Mr. Marsh 
calied upon me again and wanted me toin some way take hold of the 
invention or device with him, and especially desired that 1 would 
permit him to put one of these valve gears and reversing devices on 
one of Nichols, Shepard & Company’s engines that — might show 
its practical value. After some talk, in which I expressed a desire 
to favor him as far as possible, | agreed that he might come to the 
factory of Nichols, Shepard & Company and make the patterns and 
do such other work connected with the getting up of this device as 
he could without charge to us for labor or services during that time, 
and that we would make the castings—I mean by “ we” Nichols, 
Shepard & Company—and do the fitting, boring, and turning, and 
furnish the material; also would furnish an engine on which the 
device could be placed. Mr. Marsh expressed great satisfaction for 
this privilege and along in the latter days of August he came to the 
factory and proceeded to do the work assigned him. After 
104 working about a week the device was made and placed on 
one of our traction engines. I mean, of course, one of Nichols, 
Shepard & Company’s traction engines. This engine was fixed up 
and was worked with all that day—that is, the day on which it was 
first fixed up after this device was thus placed upon it. 

“I felt a deep interest in the matter of the operation of this engine 
inasmuch as I had authorized the application of the device, and our 
company had, of course, expended. considerable money and had been 
to some expense and trouble in the matter, and therefore I watched 
its operations carefully during that day on which it was first tested. 
I visited it very frequeatly during the day and I was disappointed to 
see that the device utterly failed to work, or, rather, that the engine 
with this device as thus applied utterly failed to work as a traction 
ane Mr. Marsh expressed his disappointment and surprise at the 
failure equally as mucli, I think, and more than I did. He worked 
at it and with it faithfully during the entire day, but still the engine 
utterly refused to propel itself. Toward the close of the day Mr. 
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Marsh told me that he had made up his mind that the difficulty lay 
in the fact that the reach rod, extending from the swinging frame to 
the quadrant lever, was insufficient and not sufficiently rigid. He 
proposed, he said, to substitute a stronger and more rigid reach 
rod for the one then in use, and he felt confident that would remedy 
the difficulty. I saw the engine the next morning after Mr. Marsh 
had substituted the second reach rod before referred to. The en- 
gine was fired up and the traction gears applied or put in mesh or 
gear, and the engine still refused to work at all as a traction engine 

or to propel itself. 
105 “| visited the engine.several times during the forenoon of 

that day. Mr. Marsh was laboring with it, apparently doing 
everything he could to remedy the difficulty, but without any suc- 
cess whatever; and he expressed himself to me as very much dis- 
couraged and very much surprised over the results or rather lack of 
results achieved. I called his attention to the fact that this engine 
was the only traction engine that we had at that time disengaged or 
in shape to send to the Springfield and St. Louis fairs, and that it 
was important that it be made to work, if possible, as the time was 
short in which to fit it up and paint it in a suitable manner for fair 
purposes. He kept at work tinkering and working with the engine 
until nearly noon, and when [ left it about eleven o’clock in the fore- 
noon it seemed to be a total failure, and Mr. Marsh seemed and ex- 
pressed himself to me as thoroughly discouraged with its operation. 
I saw the engine again in the afternoon of that day, and I saw Mr. 
Hoag, Mr. Nelson, and Bradley working over it, but I did not pay 
any particular attention to what they were doing. The next day 
my attention was called to it again by some one coming into the 


office and calling me to come and see that engine. The engine then 


stood in front of the main building of the works, having been moved 
from its former position (which was in the rear of the main build- 
ing). The engine was at this time steamed up and several parties 
were gathered about it. Mr. Hoag was there and Mr. Marsh was 
also there. Mr. Hoag called my particular attention to the fact that 
the engine would now prope! itself on the road, and, upon my in- 

quiry as to what had been done to it to bring about this re- 
106 sult, called my attention to a device which he had placed 

upon it. He pointed it out and I stood with him—beside 
him—while he did so and saw what it was. He spoke of it asa 
thing which he had put upon this engine the preceding afternoon. 
Mr. Marsh stood by while Hoag was explaining to me the device 
whieh he, Hoag, had placed on the boiler or engine. The engine 
was started up and propelled itself around the building towards the 
paint shop. This particular device to which Hoag called my atten- 
tion consisted of a bar of wrought iron, bent into a peculiar shape, 
with a set-screw at one.end, upon which the swinging arin carrying 
the valve gear rested when the said swinging arm was in its lowest 


or extreme downward position. The other end of this wrought-iron | 


bar was so placed that the projecting arm of the sleeve to which the 
reach rod was attached came in contact and rested against this end 
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of the wrought-iron bar when the swinging arm was in its extreme 
upward position.” 

Q. Did you so testify ? 

A. I think so; yes, sir. 

Q. Did you not testify further in answer to question six: “ What 
was done with this engine? Answer. It was sent to the Springfield 
and St. Louis fairs.” 

A. I did. 

Q. Did you not further testify in answer to question seven : “About 
what time, if ever, was it returned to this city? Answer. I think 
about the middle of October.” 

A. I think so. 

Q. Now, was that not the first time that you called Mr. Marsh’s 

attention tothe fact that this was the only engine disengaged, 
107 and that yon wanted to send it to these two fairs? 

A. I think Mr. Marsh was informed before we proceeded to 
do anything with this that we had this one engine,and thatit was 
intended to be used as a fair engine. I have no particular recollec- 
tion about it, but I think he was aware that this was the only engine 
we had at that time—only traction engine. 

Q. In that answer to that question five did you not undertake to 
state what the agreement was between you and Marsh ? 

A. O, no; I was speaking only as to the invention made by Hoag 
in controversy between Hoag and Marsh at that time. 

Q. This testimony was taken on the 21st of April, 1882? 

A. Quite likely at that time. 

Q. In direct question twenty in that testimony, which was as fol- 
lows, did you not testify as hereinafter stated : “ Question. You state 
in your first answer that you are secretary and treasurer of Nichols, 
Shepard & Company. MHave you any other position, and have you 
in the last four years been otherwise engaged? Answer. My chief 
interest and position at present is that of secretary and treasurer of 
Nichols, Shepard & Company. I am also one of the directors. I 
am engaged in various other enterprises outside of this.” Did you 
so testify? 

A. I believe so. 

Q. And did you not testify on cross-examination as follows: 
“ Question twenty-eight. As superintendent of Nichols, Shepard & 

Company’s shops and entire business in the capacity of sec- 
108 retary and treasurer, etc., could you not find out in a very 

short time if you wanted to do so?”—that is, with reference 
to the sending of this engine. Did you not answer, “I don’t know 
whether I could or not?” | 

A. Really I can’t recollect that. 

Q. Didn’t you testify in answer to cross-question twenty-nine : 
“ Your position as secretary and treasurer of that corporation makes 
you the executive head thereof or business manager, does it not? 
Answer. No, sir; the president and vice-president both outrank the 
secretary and treasurer as the executive head,and you are aiso mis- 
taken in designating me as superintendent of these works.” Did 
you not so testify ? 
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A. Yes; I remember that, sir. 

Q. And in answer to question thirty did you not testify again : 
‘‘T have simply asked you a question, and your answer is not, it 
seems to me, pertinent. I have not inquired about the rank of any 
officer of your house; simply ask you whether or not you are the 
acting business manager of that institution, and therefore have the 
supervision or actas the superintendent of that institution. That 
is what I mean. Answer. I have perhaps as much or more to do 
with the actual management than any of its other officers, perhaps 

ecause they are a little lazy or shirk their duties, and I am benev- 
olent enough to let thei do it, at no little personal inconvenience to 
myself.” Did you not so testify ? 

A. Yes. 

Q. Do you recollect some time in the early part of November, 

1880, appointing an interview with Mr. Marsh, and telling 
109 —ihim in that interview that if he did not come to terms with 

you, to satisfy you, you would fortify the invention with some 
patents that you knew of and use it without his consent ? 

A. No, sir; I made no such statements to Mr. Marsh either then 
or at any other time. 

Q. Did you not hear Mr. Marsh testify so in the interference case ? 

A. I don’t recollect it. 

Q. Were you not present at the taking of this testimony or most 
of the time, and did you not hear him testify as follows: “ Question 
46. Did Mr. Edwin C. Nichols ever propose to you to go in with you 
and procure a patent on this invention and work it together or not? 
Answer. Mr. Nichols did make a proposal to me, which I understood 
to mean substantially what the question implies, and that if I did 
not decide to do so, if we could not otherwise agree on terms, he 
would bury Mr. Marsh or the Marsh invention in sackcloth and 
ashes, or words to that effect,” ete. 


By Mr. Burton: I object to it as incompetent and immaterial. 


A. I don’t recollect about that. 

Q. Did you not give your testimony denying that statement ? 

A. I can’t call to mind about it at all, sir. 

Q. Do you recollect meeting Mr. La Fever some time in the early 
part of November at Mr. Merritt’s shop, at Battle Creek, with refer- 
ence to this matter? 

A. I remember going to the shop—Merritt’s shop—and speaking 

to Mr. La Fever upon one occasion. 
110 Q. Did you not then and there ask him what they pro- 
posed to do with reference to letting Nichols, Shepard & Com- 
pany use the invention ? 

A. No, sir. 

Q. Stating to him that you had now concluded to go on and 
use it ? 

A. No, sir. 

Q. Did you not then state to him that you would use it, whether 
they obtained a patent or not, if you wanted it? 

A. I don’t remember making any such statement as that. 
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Q. Do you say you did not make such a statement ? 

A. I see no occasion for making the statement, therefore I think 
I didn’t make it. 

Q. Who served that notice upon you with reference to the in- 
fargo in the early part of February—Exhibit No. “7?” 

. My recollection is that Mr. Marsh brought it in person. 

”) What reply did you make to Mr. Marsh when he served it on 
you? 

A. He brought, I believe, at the same time a form of license, and 
I made the reply to him that I didn’t think we wanted to sign any 
such license. 

Q. Had you learned before that that they intended to claim a 
royalty for the use of that device ? 

A. No; I had not heard anything decisive, | think, of that kind. 

Q. Had you had any conversation with them previous to that 
time with reference to the use of this device, and whether or not they 

intended to claim aroyalty for the use of it if you did use It? 
1}1 A. No; I think not; I think this was the beginning of 
hostilities. 

Q. Have you stated all the conversation that took place between 
you and Mr. Marsh. at the time of the service of this notice? 

A. It was quite brief. It seems to me I have stated in substance 
what then occurred. 

Q. Was any one present ? 

A. No one but Mr. Marsh and myself. 

Q. Are you positive that he brought with him at that time this 
copy of the license? 

A. : think so, as a matter of recollection. 

Q. To refresh your recollection, after the service of this notice 
did you not meet Mr. Marsh and ask him to bring to your louse a 
license and you might make terms with him in regard to using 

A. No, sir. 

Q. And did he not bring this license to your house with Mr. La 
Fever, and when you were shown it and you looked it over did you 
not ask him if other manufacturers had signed such a license as that, 
and did they not reply, “ Yes,” and did you not reply then, “ I'll be 
damned if I will?” 

A. I haven’t any recollection of that. I think the license was 
brought to me at the office of Nichols, Shepard & Company; that 
is o — memory of it. 

Why didn’t you return it to them? 

* I think he left it there. 

Q. Did you not claim, in that interview and conversation, that 
Marsh had stolen the whole device—that it was not his invention at 

all, but belonged to the public? 
112 A. I don’t remember of making that claim at that time. 
Q. Did you ever make that claim to him or to any one in 
his behalf? 

A. You are aware that the defense against the patent was that it 
has been anticipated ? 

Q. Please answer the question. 
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A. Iam answering it. I-think the only claim we have made 
against the invention has been a public claim, in our defense, as to 
the patent. 

Q. Did you not make the claim on this occasion when this license 
was brought to you? 

A. I think not. 

Q. At the time you saw him? 

A. I say I think not. 

(. You are not positive, then ? 

A. I can’t remember the details of the conversation; I have tried 
to give you the substance of it. 

(). Didn’t you obtain an opinion of a man by the name of Forbes, 
in Washington, which was to the effect that it had been anticipated 
by other patents, and therefore Marsh had really made no invention, 
and didn’t you so state and show that opinion to both Marsh and 
La Fever? 

A. The opinion to which you refer was received long after the 
date of these papers, so that it couldn’t possibly have applied to the 
time your question refers to. We did receive an opinion from Mr. 
Forbes, but it was a long time after February. 

Q. And didn’t you always claim, in all of these conversations, 
from the very beginning, that Marsh had made no invention, that 

he could obtain no valid patent? 
113 A. No such claim as that was talked about previous to the 
issuing of this patent to Mr. Marsh, to my knowledge. 

(2. Was it not afterwards? 

A. Afterwards the question of the invention was discussed in 
various ways, both in answer to your bili and in the testimony which 
was taken. 

Q. Did not Nichols, Shepard & Company use this device because 
they claimed it to be public property and not because of any agree- 
ment they had made with Mr. Marsh? 

A. Nichols, Shepard & Company began to use the device before 
any controversy had arisen over the patent—before the patent was 
ever grauted. They did it on the distinct and specific understand- 
ing that they had the right to do it from Mr. Marsh. 

Q. You based it upon that, did you? 

A. Certainly. We based it upon that at the time. 

Q. How long did you continue to use it on that understanding— 
on that basis? : 

A. We never discontinued its use as yet. 

Q. Then at the time you filed vour answer in the circuit court of 
the United States for the eastern district of Michigan you were still 
using it by virtue of this contract that you had made with Marsh, 
were you? 

A. We used the device. 

Q. Please answer my question. 

A. We used the device. We used it because we thought we had 
a right to use it. 

Q. Why did you have the right to use it? 
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A. Well, I have stated we thought we had the right because 
we bought and paid for it originally. 
114 Q. Was that the reason you were using it then ? 
A. We were using it because we thought it a desirable de- 
vice to put upon our engines was the mechanical reason. 

Q. Iam asking you about the legal reason—the foundation of 
your right—whether you were using it because you thought it was 
public property and that Marsh had no right to it exclusively or 
whether you were using it as a licensee or under an agreement with 
Mr. Marsh. 

A. Well, probably we were using—our theory in the matter was 
that first we had the right to use it, both a moral and a legal right 
to use it, and as to the question of its being public property that was 
a matter of proof. We had our own personal opinion about that, 
about the real validity of the invention; of course, we could only form 
an opinion about it in the state of the art. 

@. Mr. Marsh claimed he had made this invention, did he not? 

A. Yes. 

Q. He claimed that he had applied for a patent? 

A. Yes. 

Q. And because of those claims and what you did in the matter 
you supposed you obtained a right from him to use it, did you not? 

A. Well, I supposed we obtained a right to use it because we had 
performed the part that we had agreed to perform in the introduc- 
tion and development of it,and that in consideration of that we had 
and were to have the right to use it. 

Q. Was that under a claim by him of the exclusive righ tin the 

invention? Was it not? 
115 A. I don’t know that that particular thing had ever been 
talked up. 

Q. Wasn’t it talked up when he said he had made the invention 
and applied for a patent ? 

A. Not talked up. Incidentally he said he had applied for a pat- 
ent. I wasn’t especially interested in that branch of it primarily. 
He wanted me to adopt it, use it, and develop it. 

Q. Do you still believe it is public property ? 

Complainant’s counsel objects to witness stating his belief. 


A. I am not clear upon that, sir. 

Q. Did you, at the time that Nichols, Shepard & Company filed 
their answer in that first case in the United States court, believe then 
that it was public property ? 

A. I thought it had been very closely approximated by previous 
inventions. 

Q. And were you not using it at that time because you believed 
it was public property ? 

A. O, no; we were using it because we believed we had the primal 
right to use it. 

Q. Where from ? 

A. Mr. Marsh, if he had any invention in it. If there was any 
invention in it we had that, more or less. 
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Mr. PARKER: 


Q. In paragraph 4 of your answer did you not state this: “ De- 
fendant denies that complainant in his said letters patent ever ac- 
quired any exclusive right to manufacture?” (Counsel reads the 
balance of paragraph 4 and paragraph 5 in said answer down to 
and including the words “use of the same, though not in large 

quantities.”) 
116 Wirness: I don’t recollect the exact language of the an- 
swer; I think there was something of the kind in it. 

Q. At that time was it true that Nichols, Shepard & Co. were 
using this because they believed it to be public property ? 

A. From my idea of it, Nichols, Shepard & Co. were using it be- 
cause they believed they had the right to use it, and the question of 
its being public property doubtless influenced them somewhat in 
the matter. I know I thought at the time “ Farrabee’s” and one 
or two other devices — the inception of it. Of course, thatisa mere 
matter of opinion. 

Q. Didn’t you claim all the time that fall of ’80 and the spring 
of ’81, up to the time of bringing this suit and filing this answer 
in the U.S. court, that it was public property and you could use it 
in any way in all conversations with these defendants? 

A. I don’t think we had any conversations with these defendants 
in the spring of ’80. The patent had not then been issued. There 
was no controversy about it. 

Q. When did you first claim, iu the hearing of any of these de- 
fendants after this suit, that Marsh had given you a license to use it ? 

Witness: After what suit? 

CounsEL: The beginning of the first one. 

Witness: You said after that suit. 

Q. When did you first claim, after that, that Marsh was to give 
you a license ? 

Witness: Do you mean after the decision of the first Detroit case ? 

CounseL: After the beginning of the suit, I said. 


117 A. Well, my first statement of that agreement with Marsh 
and our company was to Mr. Burton immediately upon my 
receiving the 

By Mr. Parker: I object to that. I didn’t ask for that. 

Witness: What is your question? 

CounsEL: My question was — to these defendants. 

A. I first spoke of the agreement with Mr. Marsh at the time we 
had this talk about the license ; then during the pendency of this in- 
terference case I think it was frequently referred to. 

Q. You had a meeting withthe defendants, Marsh, La Fever, and 
Scott, in Converse’s office just before or about the time of the begin- 
ning of that first suit, did you not—that you testified about ? 

A. No; that was after the suit had been brought. It was in the 
spring of 1882 | testified to 

Q. Did you not have interviews with them before that? 

A. I don’t recollect any interviews with these three defendants 
before that especially. 
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Q. Had you not seen Mr. Scott before that time ? 


Witness: What do you mean by seeing Mr. Scott ? 
OUNSEL: Had aun interview with him ; talk with him about this 
matter. 


A. Well, I can’t remember as to that; quite likely ; still I don’t 
know. 

Q. You had had interviews with Mr. Scott previous to this inter- 
view that you testified about that took place at your house with him 
and Marsh, in which you say Marsh made this admission, had you 
not ? 

A. Why, I don’t now recall any special interviews with Mr. Scott 

_ previous to that; [ am quite certain I had none. 
118 Q. Did you in Mr. Scott’s presence at any time before that 
interview in September, 1883, ever claim that Mr. Marsh had 
given your folks—that is, Nichols, Shepard & C a license 
for the use of this invention ? 

A. All the way through the litigation coneerning this interfer- 
ence case that was spoken of. 

Q. Please answer the question. (Last question repeated.) 

A. I think it was referred to frequently during the year or year 
and a half preceding that interview to which you refer. 

Q. In Mr. Scott’s presence ? 

A. I think so, in a general way. 

Q. Can you specify any time? 

A. I don’t now seem to be able to particularize any special time. 

Q. When did you first learn that Mr. Scott became interested in 
this invention ? 

A. Well, probably soon after he bought his interest. I think I 
knew of it—in the spring of 1851, was it not? 

Q. Before the beginning of the case ? 

A. I think so. 

Q. Before April, was it not, or before about the first of April ? 

A. I have no means of locating the date. 

Q. You spoke about receiving this notice. Did not Mr. Roberts 
hand you a notice—your book-keeper—the notice Exhibit “7?” 
Didn’t Mr. Roberts hand you that notice? 

A. I don’t recollect that he did. Itseems to me Mr. Marsh handed 
itto me. There is nothing about the paper to refresh my memory 

on it. 
119 Q. Did not Mr. Converse call on you in behalf of Marsh 
and La Fever with reference to this matter some time in April, 
1881? 

A. I remember having an interview with Mr. Converse. 

Q. Having that in May and calling at his office with petoronce to 
the same matter about the 12th of May, 1881? 

A. Quite likely. 1 don’t, nowever, recollect any special visit I 
made to Mr. Converse at that time. 

Q. In the first interview, the latter part of April—or do you re- 
member one about the latter part of April—say April 26th, at your 


office ? 
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Witness: At my office, you say? I don’t recollect it. 

Q. Did he not then state to you that the object of his interview 
was to ascertain what Nichols, Shepard & Company intended to do 
in regard to the matter of difference between them—NMarsh, La Fever 
& Co.—relative to this valve gear; and, in response, did you not 
—_ to him that you didn’t know as they would do anything about 

; that Marsh had stolen the whole thing and had no claim on the 
devi ice? Do you recollect that? 

A. I don’t recollect using that language. 

(). Do you recollect using it in substance? 

A. I can’t say that I even do that. 

Q. Do you deny using it? 

\. I recollect we talked about the matter somewhat freeiy, and I 
gave what I thought to be a pretty fair opinion of the absolute merits 
of the case at that time from our standpoint, but I don’t remember 

the language of it. 
120 Q. Wasn't it your standpoint at that time that Marsh had 
stolen the whole device and wasn’t entitled to 

A. O,no! That was a question to be determined by proof. We 
had our opinion about the thing, of course. 

Q. Didn’t you claim that to him? 


Witness: To whom ? 
CounseL: To Mr. Converse, as their agent. 


A. I don’t remember about it, sir. 

. Do you deny that you did? 

\. I simply say I don’t remember any such remark as that. 

Q. Did you not state further, in that interview, that you wouldn’t 
pay a damn’d cent for it? 

A. Quite likely. 

Q. That you had done a good deal for Mr. Marsh ; had sent him 
away to St. Louis to exhibit the device, and had been to the expense 
of making it for Marsh. Do you remember stating that? 

A. Quite likely we did; yes, sir. 

(). And more likely that you said that than the other? 

A. Yes; because that is merely a statement of fact; the other 
would be a question of opinion. 

(). And paid Marsh’s expenses while he was exhibiting the device; 
paid him about a hundred dollars. Did you state that? 

A. Yes; very likely. 

Q. That there had been an understanding that they—Nichols, 
Shephard & Company and Marsh—were to handle the device to- 
gether, but that Marsh had gotten the big head and no one could 

do anything with him. Do you remember stating that? 
121 A. I remember having a conversation with Mr. Converse 

about it. I think that is hardly the exact language that I 
used regarding that point. 

Q. At that time did-you make any claim that they bad a shop- 
right license from Marsh to Mr. Converse? 

A. Yes, sir; I haven’t a doubt but I did. 

Q. Do you remember making it? 
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A. I only remember the conversation in general. I have no 
doubt of it. I had that interview with Mr. Converse. I can’t re- 
call the language of the interview. 

Q. Did you not exhibit to Mr. Converse at that time several 
drawings of patents, and explained their relative merits? 

A. Quite likely. 

Q. Did you not contend that Mr. Marsh’s device was not new, but 
that it was old; that Marsh had stolen it? . 


Witness: What do you mean by contend? Who was I contend- 
ing against § ? 

CounsEL: Contending against the defendants or their agent. 

Wirvess: You are talking about an interview with Mr. ‘Converse. 
Do you mean I contended with him? 

CounsEL: With him. 

Witness: That is, disputed with him? 

CounsEL: That you are claiming. 

Witness: What claim is it? 

CounsEL: That the device was old. 


A. I don’t remember as to that, sir. 
Q. Wo you remein ber showing him a drawing of the other pat- 
ents? 
122 A. Ido not. I don’t remember it. I have no doubt, if 
he says I did, that I did. 
Q. Did you claim that you could burst up Marsh’ s patent? 
A. I don’t remember that I said anything about that. 
Q. That you would do so. Do you reinember that? 
A. I quite likely said if they kept on they might find some diffi- 
culties in the way. I don’t remember as to 
Q. Do you recollect mentioning about that time about this having 
been used in 1865 on an engine used at a railroad station, and that 
you could produce a man that would swear to it? 
A. I know we had such testimony at that time. I may have told 
Mr. Converse; quite likely I did. 
Q. Do you remember at that time examining into the matter 
and getting testimony—looking up some testimony ? 
A. This testimony to which you now refer came to the factory 
only a short time before that. We were not looking up. 
Q. Had you looked up the patent—what might be termed the 
anticipatory patents—before that? 
A. Not very largely at that time. 
Q. Do you remember claiming Marsh had used you shamefully 
in that interview ? 
A. It is very likely I expressed an opinion like that; yes. 
Q. That you would make him walk in sack cloth and ashes for 
his conduct. Do you deny saying that ? 
A. I hardly said it, perhaps, just the way you repeat it. 
123 Q. Did you not aiso claim that Marsh, La Fever and Com- 
pany would never get a cent out of the device? 
A. I may have expressed that opinion. 
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Q. And that you—that is, Nichols, Shepard & Company—would 
pool with other manufacturers and fight » to the end? 

A. Well, I recollect about that part, and that I had a talk with 
Mr. Converse, in which I called his attention to the fact that it was 
very customary for manufacturers to oppose patents together—that 
is, pooling against them as railroads do. I think that was the in- 
ference that | drew. 

Q. You say you think you may have told him ? 

A. I may have told him what I just now said. 

Q. Did you not state to him on that occasion that you would 
give the parties having taken out licenses a written guarantee for 
one dollar apiece against any damage for use or manufacture of the 
device ? 

A. I don’t recollect that; I wouldn’t be apt to say it; I don’t re- 
call the conversation at all, any of these little details. 

Q. Do you say that did not occur, or that you did not say it ? 

(). No, I do not say that; I say if the conversation was to be re- 
peated it would be found that those injections came in in connection 
with other things. 

(). This wasn’t the whole of the conversation ? 

A. Undoubtedly not. 

@. Do you remember any more of it? 

A. I think it was very lengthy, sir. 

Q. Do you remember calling on Mr. Converse, at his office, about 
the 12th of May following this? 
124 Witness: Could you give me any point by which I can 
determine that particular interview ? 

Q. I asked you if you remembered that. 

A. Not that particular time. 

Q. About, that time following this other interview ? 

A. I have no special recollection of any such interview now. 

Q. Do you recollect calling on him at all? 

A. I called upon him several times during the season. 

Q. Do you recollect asking a private interview with him? 

A. I do not; no. 

Q. Do you recollect telling him on that occasion that you bad re- 
ceived numerous letters from parties who had taken out licenses for 
royalty on the Marsh gear; do you recollect anything of that kind ? 

A. I recollect conversing about that with Mr. Converse at one time. 

Q. Did you not state to him then that those letters were inquiries 
as to what Nichols, Shepard & Company were doing in regard to 
the matter; do you recollect that ? 

A. I don’t recollect just that statement; no, sir. 

Q. Anything of that kind? 

A. I recollect stating, I think, to the effect that parties were writ- 
ing to us about the Marsh valve gear. 

Q. And further stating: And whether they had taken out license 
or not—that is, Nichols, Shepard & Company; do you recollect their 

asking you that and you stating so to him? 
125 A. I think there were some inquiries received regarding 


% 3 am # 


68 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


that, and I doubtless, at this interview to which you have referred, 
spoke to Mr. Converse about it, among other things. 

Q. Did you tell him on that occasion and in that connection that 
you were somewhat embarrassed in the matter,and that you hardly 
knew what to write these parties, as you had before written them 
that no arrangements had yet been made? Do you recollect that? 

A. No; I do not. 

Q. Anything of that kind? 

A. I do not; no, sir. 

Q. You say it was not said? 

A. I should say that no such statement as that, in the way in 
which you put it, could have been made by me unless it was some- 
thing that referred to a settlement of the litigation; an arrangement 
touching that. 

Q. Did you not state to Mr. Converse that the answers to those 
letters which you had received from other manufacturers stated that 
you had not made any arrangement with Marsh, La Fever and Com- 
pany for the use of this device? : 

A. No; I don’t think I could have made such a statement. 

Q. Did you? 

A. I don’t think I did; no; not touching the use of the device. 

Q. You swear positively you did not? 

A. Certainly I would about touching the use of the device. If 
you ask touching the question of litigation there might be something 

in it. 
126 Q. Did you state in that same connection, in fact, you had 
been standing off the other manufacturers, that this interview 
was for the purpose of getting at some sort of a settlement so that 
you could answer ? 


Wirness: Standing it off. 
CounseEL: Yes; standing off—using that language. 


A. I could have no recollection to say whether I said it or not. 

Q. Did you tell him that you had to answer these letters, and wanted 
to know what Marsh, La Fever and Company were going to do in 
the matter before answering ? 

A. I had quite a talk with him about the matter, but I don’t re- 
member saying anything about having been standing him off; per- 
haps there was something of that kind said. 

Q. Do you remember asking him in that same interview whether 
they—that is, Marsh, La Fever and Company—or what proposition 
they had to make, if any, and then proposed to him that Nichols, 
Shepard & Company were willing to give the patent their support— 
that is sustain it—in case Marsh, La Fever and Company would give 
Nichols, Shepard & Company a license; did you not make that 
proposition ? 

A. I don’t remember about it, sir. I don’t think I would make 
such a statement. I don’t think I did make a statement of that 

Q. Wasn’t that the substance of the conversation ? 

A. No; it might have been ; probably the way you state it indicates 
that that would be a synopsis of something that might have been 
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said, but I would be very loth to say I used just those words, in so 
many words. 
127 Q. Will you say whether this is a correct synopsis or not ? 


Witness: Let me hear the remark again. 

CounsEL: That you were willing—that is, Nichols, Shepard & 
Company were willing—to give the patent your support—that is, 
sustain it—in case Marsh, La Fever and Company would give you a 
license ? 

A. I don’t remember making any such statement to Mr. Converse. 

‘Q. Ora shop right or a free right to use it or anything of that 
kind? 

A. I have no recollection of making that statement to Mr. Con- 
verse at all. 

Q. Didn’t you say in that same connection that you would break 
down the patent if they didn’t do it? 

Watness: Do you mean as a matter of threat, or something like 
that ? 

Q. I asked if you did say so. 

A. No, probably not; in no such way as that. 

Q. You say “ probably ?” 

A. I mean substantially that I wouldn’t make such a statement ; 
didn’t make any such a statement that I would break down the 
patent. 

Q. Didn’t you threaten in the same connection that you would 
pool with the other manufacturers to do it? . 

A. I presume not, sir. 

Q. And you knew you could do it? 

A. I have no doubt I knew pools were quite common. I don’t 
think I made any statement that I would pool; we had no occasion 
to pool. 

Q. Did you not state to him you had already sufficient . 
128 information by which you could break up the patent, and 
that you would ? 

A. I probably expressed an opinion upon it. 

Q. But that you had no ill will against Marsh, La Fever and 
Company ? 

A. Yes. 

Q. You would rather they make money out of it than not and 
bring it in the city ? 

A. That sounds very much like something I might have said. 

Q. You were sworn and testified in the case between James Scott 
and Marsh and La Fever at Chicago, in the superior court, Cook 
county ? 

A. Yes, sir. 

(). In that testimony did you not say in answer to the question, 
“ Did you have a conversation with Mr. Converse in about April, 
1881, in regard to the matters of the patent, and so forth? Answer. 
Yes, sir.” Did you not say so? 

A. I think so. | 

Q. And “ Question. Did you state to Mr. Converse at that time 
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that you would make Marsh walk in sackcloth and ashes?” and 
did you not answer, “I have no recollection of saying that?” 

A. I think I did so testify. 

Q. Were you asked, “Will you say whether you did or did not 
say it?” And did you not reply, “ No, sir. I will not attempt to 
remember a conversation so long ago as that.” Did you so testify ? 

A. I think I did. 

Q. And were you not asked, “ Did you say to Mr. Converse in 

that conversation that Marsh would never get a cent out of 
129 the device, that you would pool with other manufacturers 

and fight them to the end, or words in substance to that 
effect?” To that question did you not reply, “ Quite likely I did, 
sir?” 3 

A. I think I so testified. 

Q. And were you not asked, “ Did you state to Mr. Converse in 
that conversation that you would see the parties that had been 
licensed from Marsh’s decree and give them a written guarantee for 
a dollar apiece against any damages for the use and manufacture of 
Marsh’s device? And did you not answer, “I have no recollection 
of that sir?” 

A. I think I so testified. 

Q. Were you not asked, “Or words in substance to that effect?” 
And did you not reply, “ I do not remember as to that?” 

A. I think so. : 

Q. Were you not then asked, “ Will you say whether you did or 


did not say so?” And did you not reply, “I shall have to say I 
do not remember ?” 

A. I think I[ said so, sir. 

Q. And were you not asked, “ You might have said so and do 
not remember. Is that it?” And did you not answer, “I simply 
say I do not remember making that statement?” 

A. I think so. 


Q. Do you recollect showing Mr. Scott the decision that Judge 
Brown rendered in the original case? 

A. Yes. 

Q. Where was that and when ? 

A. He came to my office in September, 1883, I think. 
130 Q. Was there anything said to Mr. Scott at that time about 
Marsh having given you a license to use this device, this 

agreement which you have testified to? 


Witness: When he came for the decision ? 
CounsEL: I said at that time when you showed it to him. 


A. I don’t remember as to that. His errand to me was to obtain 
a copy of the decision. I remember giving him that. 

Q. How long ago? Was that after this meeting that you say you 
had with him and Marsh at your house that Marsh made this ad- 
mission ? 

A. I think it was the next morning. 
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By the Court: 


Q. That is, he came after the record the next morning after the 


meeting ? 
A. Yes. 


By Mr. PARKER: 


Q. That is, the meeting about which you have testified with re- 
gard to Marsh’s making this admission ? 

A. 2 

Q. Was there anything said that night about this decision ? 

A. I think it was referred to. 

Q. Was there anything said about that decision before Marsh came 
in that evening ? 

A. It seems to me. not. | 

Q. What was said with reference to it ? 

A. I can’t recall. It was referred to by me and by the other par- 
ties incidentally, and then it was talked about as being quite a sweep- 
ing decision. I don’t recollect the details regarding it. 

Q. Did Mr. Scott seem to understand its purport or did he 
not ? 


131 Witness: The purport of the decision ? 
CouNSEL: Yes, sir. 


A. I thought not from some things which he said or seemed to 
indicate by his manner. 

Q. Did you then tell him you had a copy of it and that if he would 
call he could see it? 

A. No; I don’t remember that I did. 

Q. Anything to that effect? 

A. My recollection is that he expressed some surprise about it; 
said he had not seen or had not read it, and asked something about 
it, where it could be had. It seems to me I told him I had a copy 
of it which he could have, or something of that kind. 

Q. How long had you been talking over the controversy before 
you got up or before they got up to go? 

A. Not very much had been said about the controversy up to—in 
fact, nothing up to the time, I believe, in which Mr. Marsh came in. 
I think Mr. Scott and I had not really referred to it, and Mr. Marsh 
and Mr. Scott seemed mutually embarrassed, and the interview didn’t 
continue very long. It seems to me that they were there only half 
an hour or so, as I now recollect it. 

Q. Have you stated all the conversation that took place on that 
occasion? - 

A. It seems to me so in substance; perhaps not. The coriver- 
sation at first was somewhat general, and then drifted around upon 
this litigation. 

Q. During that conversation did you say anything with reference 
to Marsh having made this contract and license ? 


Witness: Do you mean before the final ? 
132 CounseL: Before the final termination of it. 
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A. I don’t remember that I did. I think we were talking more 
about the litigation in general. 

Q. Do you swear that you didn’t say anything about it? 

A. I don’t now recall, at any stage in the conversation, a reference 
to the agreement of license for Nichols, Shepard & Company at all. 
It seems to me the conversation didn’t shape itself to call it forth at 
that time. 

Q. Did they or either of them make any propositions of settle- 
ment? 

A. I think Mr. Scott suggested that they would like to settle or 
like to have it disposed of, and in answer either to an inquiry or a 
suggestion of mine. I think he spoke about ten thousand dollars 
being about the proper sum for Nichols, Shepard and Company to 
pay to have the whole matter settled up. 

Q. That you refused, of course ? 

A. Yes. 

Q. Was there anything else said about a settlement during that 
time ? 

A. Why, they talked in a general way that they would like the 
thing settled, got out of the way; it had been an unfortunate 
and expensive litigation; they thought it had better be settled. Of 
course, [ had but little to say on that point. I was receiving propo- 
sitions rather than making any, as they had called upon me for 
that purpose. 

Q. When he proposed to settle for ten thousand dollars did you 
tell him that you didn’t think you ought to pay anything because 

Marsh had given you the right? 
133 A. Not in that exact form, I think. 
Q. Did you in any form? 

A. When he spoke of ten thousand dollars I think I simply said 
that it was idle to talk about that. 

Q. When you got up to go the conversation was practically fin- 
ished, was it not? 

A. I considered it so; yes. 

Q. Then you made this casual remark ? 

A. We were really talking all the time. When they arose to go, 
why we were still talking about the fact that there was litigation, 
saying that they hoped it might be settled ; ought to.have been set- 
tled, &c. Isaid it ought not to have been begun. That brought 
the remark from me as I have testified to. 

Q. In that remark did you mention Nichols, Shepard & Company 
at all? 

A. I said “ we,” of course. 

Q. Did you say “ we” or did you say “me”? 

A. I must have said “ we.” 

Q. Are you = 

A. Because I referred to the litigation that “ we” had had in the 
matter. My remark was—if you would like me as near as I can 
state what my remark was I think I can give it in substance ap- 
proximately. My remark was that the litigation had been forced 
upon us, and that it was an unjust thing; as I expressed it, I stated 
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it was an outrage upon us. Then I said, “ Because you know, Mr. 
Marsh, that we did. It was the agreement that we were to have the 
right to use this device upon ail our engines.” 

Q. You are sure you said “ we” were to have the right or “I” 
was to have the right? 

A. That “we” were to have the right. 

134 Q. You are positive about the language of that? 

A. Iam positive what wasin my mind. Of course,I had no 
personal right to * considered in the matter that I know of; the 
litigation had not been with me; it had been with our company. 

Q. Do you think that the remark that you say you made now was 
the exact remark you did make on that occasion ? 

A. No; I wouldn’t say it was the exact remark ; I say it is, in sub- 
stance; as near as I can recollect, the substance of it was the sub- 
stance of what was said. 

Q. As to what Marsh replied, do you say he replied exactly as 
you say he did, or is that the substance of it? 

A. My nearest recollection of Marsh’s reply is this: He said, 
“Yes; that is so, but you didn’t have it in writing.” 

Q. You say he said that is so? 

A. No; I am not attempting to give the exact words. 

Q. Do you swear he said “ yes”? 

A. I am very positive he said yes. 

Q. Do you say that he said that you didn’t have it in writing? 

A. I am very positive he said that. 

Q. Now, Mr. Nichols, might he not have said with reference to 
having it in writing, “ Thatis so; it would have been in writing” ? 

A. No, no; not possible to put that construction upon what he 
said, because I immediately followed it up by saying, “ But you 
would have put it in writing if I had asked you;” and he replied, 

“ Yes, but you didn’t ask me.” 
135 Q. You say he said that? 

A. I do say he said that. 

Q. You are positive about that ? 

A. Yes. 

Q. Are you positive you said that he would have put it in writing 
if you had asked him to? 

A. I am positive about it. It was the substance—almost the ex- 
act wording, it seems to me. 

Q. Are you any more positive about that than you are about the 
rest of it? 

A. I am just as positive about it all in substance as I[ have testi- 
fied to. 

Q. Why are you any more positive about this special remark— 
made as you were getting up to go or as they were—when you are 
not positive about the language of the rest of the conversation pre- 
vious to that time? 

A. The conversation previous to that time had been a general 
conversation, not specifically directed to any one thing. They were 
there apparently to talk about some offer, adjustment, and settlement 
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of this matter. I would only be interested in the conclusion that 
they might reach about the terms—for instance, the specific. 

Q. Had Mr. Marsh ever admitted before to you or any one else or 
to you in any one’s presence that he ever made any such agree- 
ment ? 

A. I don’t think he has admitted to me in any other presence that 
he had made that agreement. 

Q. Had he to you personally ? 

A. Well, I testified here yesterday that when he presented the 

license I said to him, “ You know that was not what the 
136 agreement was. We were not to pay any license.” His reply 

to me was, as I testified, “That is so, but I can’t help it.” I 
consider that an admission. 

Q. Now, is the reason why this impressed itself upon your mind 
so much more strongly than the rest of the conversation because 
it was the first time he had made that admission in the presence of 
anybody else ? 

A. Well, I don’t know that that would be a specific reason for re- 
membering it. I remember it because it was significant. I suppose, 
Mr. Scott being a partner, &c., that it would be no great consequence 
either way. Still, I remember it because it was what I had always 
claimed. I was wanting to hear him frankly admit it, as I thought 
he did. 

Q. Now, Mr. Nichols, you say you have always claimed ? 

A. Yes; always. 

Q. Will you state the occasions, aside from those two that you 
have mentioned—that is, when he presented the notice and this in- 
terview—when you have ever claimed anything of the kind? 

A. I claimed it in a conversation with Mr. Converse, referred to 
here. The basis of all I said to him was from the fact that I claimed 
distinctly the use of the invention by agreement of purchase at that 
time. I told Mr. Converse so at the time. I have always in conver- 
sation with everybody. In fact, so far as I know I have never said 
reve, to the contrary or omitted to say this thing ; always held 
that we had that right; always claimed it. 

Q. Why didn’t you claim it in court? 

A. Well, when I went to-—— 

Q. On the first occasion ? 

137 Wirness: On the first occasion? When I went to Detroit 

to engage attorneys in this case—in that case—I told Mr. 
Burton what the agreement was with Mr. Marsh at that time. I 
was no lawyer. I had never been involved in any patent litigation 
in my life; knew nothing about patents or patent litigation ; not a 
thing. I told Mr. Burton this, but I told him that I had no proof 
of it. I gave him the agreement between Marsh and myself. Mr. 
Marsh denied it; I affirmed it. Mr. Burton told me then and there 
that the preponderance of proof would be upon us, and that it would 
be—I think he said if we plead this we would have to rest upon that 
plea if we made it, after asking me what testimony I had in cor- 
roboration of it. It seemed he took the view, and I thought so also, 
that we were not safe in resting upon that plea. I was not able to 
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produce any corroborative proof at that time, or didn’t know of any, 
but the fact that we claimed to use the device under and by virtue 
of that arrangement was the very first statement that I had made to 
the attorney in this case. 

Q. But in that statement you told him Marsh denied it. 

A. Certainly I said Marsh denied ‘it ; at least did not admit it. 

Q. Now, when Mr. Scott came the next day to see this opinion did 
you talk with him in regard to this license or Marsh’s admission 
the night before? 

A. Very little, I think. I don’t know, but it was that morning 
that I heard of it; that morning; not long afterwards. 

Q. Did you before he went to Chicago? 
138 A. It rather seemes to me not. I think he went to Chicago 
immediately. I haven’t the next time. You know by the 
dates; I don’t 

Q. Did he ask you anything about what Marsh had said that 
morning ? 

A. He asked me forthe opinion. I furnished it to him. I don’t 
remember that we had any conversation about the matter that morn- 
ing at all. 

Q. Did he say anything about rescinding the sale that had been 
made? 

A. Well, whether it was at that time or a few days later I can’t 
say, but it seems to me now that when he brought back the book— 
at any rate, within a few days after—possibly the very morning to 
which you refer—he remarked that he had been deceived in the 
inatter, and that he was going to make an effort to get his property 
back. 

Q. Did you encourage him in that? 

A. Why, I don’t know that I said much about it. I couldn’t see 
that I had any interest in it. 

Q. Do you recollect his making an affidavit in that case stating 
the substance of this interview at your house, which affidavit came 
into your possession and which was never filed in the case? 

A. I had a copy, I think, of his affidavit only. 

Q. Didn’t you have the original, and didn’t you show it to me at 
iny office, in Detroit? 

A. Well, I don’t remember whether it was a copy or the original. 
I knew of the affidavit, and I had a copy of it after it was made. 

Q. Did you not cause that affidavit or extracts from it to be pub- 
lished in the papers at that time? 

A. Yes; I think I did. 

Q. How came you by that affidavit? 
139 A. I got it from Mr. Brown. 
Q. Mr. Brown was Mr. Scott’s attorney, was he not? 

A. Yes. 

Q. Was he your attorney, too? 

A. No. 

Q. Did you ever authorize Mr. Brown to make any offer or settle- 
ment in the Scott case which involved a settlement of that case? 

A. No; not as far as we were concerned. 
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Q. Do you know whether he made any such offer or not? 

A. I do not. 

Q. Do you know who was Mr. Scoit’s attorney in Chicago in that 
case ? 
. I suppose Mr. Hill was. 
. Mr. Hill, this attorney here now, 

Yes. 


Q 
A. 
Q. Who is your solicitor here, or counsel ? 
A. 
Q. 


> 


He is counsel here ; yes. 
Do you recoliect that Marsh made some application in Con- 
gress to validate and remove the cloud from that patent ? 
A. I understood that he did so; yes. 
Q. Did you 3ee the bill? 
A. I have a copy of the bill, which I received some time since. | 
didn’t see the original; no, sir. 
Q. Did you not oppose Mr. Marshi’s efforts to obtain the passage of 
the bill by writing letters to members of Congress ? 
A. I wrote several letters on the subject. | 
Q. Can you say whether that is a copy of the bill ? 


140 (Witness examines “ Exhibit No. 9.”) 


A. I don’t know. 

Q. You say you have a copy? 

A. I have a copy like this; I think a printed copy. 

Q. Did you not employ counsel in Washington to appear before 
the committees to whom the bill was referred in each house, re- 
spectively, and argue against the proposed action ? 

A. Yes, sir; I instructed Mr. Mahon, of Washington, to oppose 
the passage of the bill. 

Q. How would the passage of the bill affect your rights ? 

A. Well, as I understand it, the first bill is retroactive; would 
validate the patent back to its original date; secondly, I was in- 
formed by counsel that Mr. Parker took the position that, if the pat- 
ent were validated as of original date, by appealing the Detroit case 
to the Supreme Court the Supreme Court would adjudicate that case 
upon the patent as it then stood. 

Q. That is, after the passage of the act ? 

A. If the bill were passed. 

Q. If you had a license from Marsh to use this device what differ- 
ence did it make to you whether the patent was validated ? 

A. I didn’t know whether I could show the license or not, my 
dear sir. That made a difference with me, didn’t it ? 

CounsEL: Very likely. 

Witness: I thought so. 

Q. Did you not authorize Mr. Mahon to claim before these 
141 committees and did he not claim that Marsh had made no 
invention ; that the thing was old? 
Wirness (addressing the court): Am I obliged, your honor, to dis- 
close my instructions to the attorney ’ 


By the Court: I presume counsel! will object if they wish to take 
advantage of their privilege. : 
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By Mr. Burton: Unless Mr. Nichols was present I don’t suppose 
he can tell what his attorney did. 

Witness: I don’t know what the attorney did. 

By Mr. PARKER: 

Q. Did you not instruct your attorney to oppose the passage of 
that act on the ground that Marsh had made no invention ; that the 
matter—the subject-matter—of the patent was old? 

A. No; I gave nosuch instructions. I am willing to answer that. 

Q. You say you don’t know whether he did so oppose it or not? 

A. I do not. 

Q. Did you authorize and instruct him to oppose it and state as 
the reason of the opposal that Marsh had given your company a 
license ? 

A. I gave him no such instructions. 

Q. Did you allow him to use his discretion in the matter? 

A. My recollection is that I simply wrote Mr. Mahon that the bill. 
would be against our interest to have the bill passéd. I think I 
wrote him that there were reasons, which I have already given, 
namely, that the bill was retroactive, and, if validated from the be- 
ginning, it was your position that it might be adjudicated as it then 
stood ; third, that you had filed a new bill against us, in which you 

set up that your patent was perfected ; that you had the pat- 
142 ~—ent duly signed by the Secretary of the Interior, &c., and had 

brought a new suit; that while that suit was pending we 
thought it was not best for Congress to validate the patent which was 
sued upon. 

Q. That was after the patent had been actually signed ? 

A. It was while your bill was pending. 

Q. That was after the patent had been actually signed, was, it 
not? 

A. I think the dates will show that. 


By Mr. Parker: I think, if your honor please, that is all. I 
would like to give notice if I find anything that I wish to ask I 
may be aliuwed to do so. I think that is all. 


Redirect by Mr. Burton: 


Q. Mr. Nichols, you yesterday spoke of a union of several gentle- 
men—Mr. Aultman, Mr. Taylor, Mr. Shepard, Mr. John Nichols, 
and yourself—who employed attorneys to do your work in relation 
to patents and patent rights. Are they all members—all those gen- 
tlemen eacihinient in your corporation ? 

A. Yes, sir. 

Q. Were at that time? 

A. Yes, sir. 

Q. Was there anybody in that association that was not inti- 
mately connected with you in the business—in your business as a 
corporation ? 

A. No, sir; they were all stockholders and all directors. 

Q. What was the nature of the association of those gentlemen ? 
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A. It was to protect and guard the patentee’s interest under 
143. which we were nanufacturing our goods by the reissuing, ex- 
tending, purchasing, &c., of patents connected with goods in 

which we were interested. : 

Q. I call your attention to the various conversations you had 
with Mr. Converse. When did you first see him or when did you 
first see him with reference to this matter at all, as close as you can 
recollect ? | 

A. I think it was in the spring of 1881—March, April, or May ; 
I can’t remember the exact time. 

Q. What interest did he have or state that he had in the ques- 
tion ? 

A. Well, he said he had been asked by Marsh or La Fever to see 
what Nichols, Shepard & Company wanted to do about the Marsh 
reverse gear. 

Q. Did he come to your office or you go to his? 

A. I think he came to our office. I think I also went to his after- 
wards. ; 

Q. How many consultations did you have with him ? 

A. Several. I can’t recall all the interviews, but I must have seen 


~ him three or four times. 


Q. Can you now recall what happened at the first interview ? 
What did he come there for? 

A. Well,in a general way, I know the character of the interviews. 
They were all relating to this subject-matter of the Marsh reversing 
device and Nichols, Shepard & Company’s use of it, on the one hand, 
and a sort of— 

Q. It was after this notice had been served ? : 

A. O, yes; and one litigation was supposed to have been pending. 

Q. Who was threatening litigation ? 

‘A. Well,in the way of rumors. It was coming to me from vari- 

ous sources. | 
144 Q. Mr. Converse said they were going to sue you. 

A. Yes; Mr. Converse told me that they would probably 
sue for an infringement. It was well understood that they didn’t 
recognize our right to use the device at that tiie. 

Q. Did you make any claim to Mr. Converse at that time of any 
right to use the device ? 

A. I told Mr. Converse in the beginning and all the way through 
on every proper occasion. I always held and always maintained 
and always said that Nichols, Shepard & Company used it because 
they had the right to use it—had acquired it. 

Q. Will you recall, to the best of your ability, the conversation 
which was had at Mr. Converse’s office at the time you called there 
in which you spoke about orin which you asked the question that 
ro spoke about writing letters to other parties? Do you remem- 

r that conversation ? 

A. Yes. 

Q. Was that at Mr. Converse’s office ? 

A. I think it was. 
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Q. Will you state the conversation, as nearly as you can remem- * 
ber it? 

A. In that particular regard it was on my part. I called his at- 
tention to the fact that [had received several letters from manufact- 
urers wanting to kiiow what was the situation of the Marsh reversing 
device, as far as we were concerned; and, as I now recall it, my 
chief anxiety about the matter was that I didn’t want todo Marsh 
and La Fever any harm; at the same time I thought that they 
had treated us. very shabbily. I was a little uncertain just what 
to do. 

®. For what reason ? 
145 A. Why, I didn’t want to do anything that would interfere 
with their placing their device in the hands of other manu- 
facturers, and at the same time I felt somewhat reluctant to furnish 
them any extraordinary facilities by which to litigate us. 

Q. Would the reply that you might make to those letters in any 
way influence the granting or the taking of licenses by other par- 
ties? Could it be made to do so? 

A. No doubt it would, sir. 

Q. Would the fact that you should claim that you had a license 
or shop right for which you had paid and for which you were not 
to pay any further royalty—would that affect or influence other 
parties or be apt to influence other parties ? 

A. Well, I can’t say as to that. I think perhaps it would, from 
the fact that we were using it and adopting it—would doubtless 
have its influence. 

Q. Do you .remember whether you made this statement or re- 
marked to Mr. Converse at that time that you didn’t want te reply 
to other manufacturers, stating the rights that you claimed, because 
such a statement might work injuriously to Marsh? 

A. I think I did make in substance that kind of a statement. 

Q. I call your attention to the interview in Mr. Merritt’s shop 
with Mr. La Fever. Do you remember what occurred at that time? 
When was that? 

A. It must have been long before the granting of the patent— 
along in November, probably. My recollection is I simply asked 
him how he was getting along with the application for the pat- 

ent. 
146 Q. You were asked this morning whether at that interview 
with Mr. La Fever you didn’t state to him that you intended 
to use that invention, whether Marsh got a patent or not. You 
stuted that you did not use such language as that, if I remember 
right? 

A. Yes. 

Q. Do you remember what was the purport of the conversation 
that you did use? 

A. I can’t recollect that there was any controversy between us at 
that time. They had no patent; were making no claims for one. 
They had an application. I can’t recall the interview as having 
any bearing in that direction at all. 

Q. Some time in November you think it was? 
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A. Yes. 7 

Q. Shortly after you came here or very soon after ? 

A. Yes; very soon after I returned from 

Q. You had not sold any machines with the device on ? 
A 

Q 


. No. 
. Do you know whether at this time you had really got any 
machines manufactured with the device on ? 

A. No; I do not. 

Q. Do you remember how many machines you had manufactured 
that fall before the 28th of December—on which the device was 
used, I mean, of course? 

A. In the natural course of business there would be—assuming 
that we started up the first of November—from then until the 25th 
of December there would be probably from five to ten. 

Q. About two months’ work ? 
147 A. The engines upon which this device would naturally 
be placed. 

Q. Up tothe 28th of December you would not have assembled a 
great many engines, anyway, would you ? 

A. No; in the course of our operations it would take us some 
time to get ready to do that, besides the preparation of engines upon 
which there was no reversing device. 

Q. When you came to see me after the first bill was filed you re- 
member handing to me that paper ? 


(Witness examines Exhibit No. “ 10.”) 


A. Yes, sir. 
Q. It is the affidavit of Mr. Miles. How came you by that 


paper ? 


By Mr. Parker: I object to what transpired between him and. 


his counsel, besides what has been testified to, as he can’t make evi- 
dence for himself in that way. 


A. This paper was handed to me by Alfred A. Ellsworth, a clerk 
in my office. 

Q. You had read it? 

A. Yes, sir. 

Q. If what the witness stated therein is true, that would furnish 
something of a defence to the first bill, would it not? 


By Mr. Parker: I object. It is not a matter of opinion; it — 
a matter of law. 
By Mr. Burton : 


Q. You suppose they would ? 
A. Certainly I suppose so. 
By Mr. Parker: I object; it is suggesting a conclusion. 


By Mr. Burton: 
148 - Q. Will you state whether or not at the time you came to 
me you considered that you in reality had two defenses to the 
action that was then pending ? 
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By Mr. Parker: I object to it as incompetent and irrelevant and 
calls for an opinion. 


A. I did. 


By Mr. Burton: 


Q. And the defense which was actually adopted was taken, after 
consultation with counsel, because of counsel’s advice, was it? 


By Mr. Parker: I object the same as last, and, further, that it is 
leading. 


A. It was. 


By Mr. Burton: 


Q. At the conversation with Mr. Converse, where Mr. Parker 
asked you if at that conversation you did not say to him that you 
knew where a device similar to this one had been used on a station 
engine, and that you had a man or a witness who would prove it, 
you answered—what did you answer to that ? 

A. I don’t now recall that question. 

By the Court: He answered he presumed that he did, for such 
was the fact; I think was the substance of the answer. 


By Mr. Burton: 


Q. If you made any such statement, what did you refer to? 
A. I referred to the affidavit of Mr. Miles. 

Q. This one that has just been shown you—Exhibit “ 10?” 
A. Yes, sir. 


Recross-examination by Mr. PARKER: 


@. That witness, Miles, was sworn in the first case, was he not ? 
A. Yes. 
149 Q. His testimony was taken ? 
_ <A. Yes; his testimony was taken. 
. The manufacturers that you said you would pool with them 
had reference to the members of your concern, did it? 

A. Yes; our patent company. — 

Q. The manufacturers that you said you were going to guarantee 
fora dollar apiece if they would manufacture were not members 
of your company, were they? 

A. I don’t remember having made any such a statement, to be- 

in with; if any reference had ever been tnade such parties, of 
course, would not be members of our company. 

Q. If you ae make a statement you didn’t refer to members of 
your yan are: he 

A. Certainly not. 

Q. You say you told Mr. Converse that you had the right to use 
this device ? 

A. Yes, sir. 

Q. Did you show him that affidavit just referred to of Miles’ ? 

A. I don’t know whether I did or not. 

Q. Did you mention Miles’ name? 
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A. I think very likely that this affidavit was exhibited to him; I 
am not sure; we talked it over in a very general way. I had it at. 
that time, I know. 

Q. What was there said about having the right ? 

A. In substance I said to Mr. Converse? 

Q. Yes, sir. 

Witness: Do you mean what did he say—Mr. Converse? We had 

furnished an experimental machine, had given Mr. Marsh all 
150 the facilities, paid our money, had developed and introduced 

the device, and that it was upon the understanding that we 
had the right to use it on all our own engines. That was the agree- 
ment; that was what I was finding fault about—that he went back 
upon it. 

Q. Then you based your claim of right upon the agreement that 
you testified about, did you, in that conversation ? 

A. Our claim of right to use the device primarily rested upon that 
fact; yes, sir. 

Q. And nothing else? 

A. That was the claim we made—that we had a right to use it in 
consequence of what we had done for Mr. Marsh in the introduc- 
tion and bringing of it out. 

Q. In that matter did you mean your paying Marsh’s expenses, 
&e., to go to St. Louis ? 

A. I think I told him pretty generally what we had done. I 
think I explained it to him in a general way all that we had done. 

Q. Was that expense in part consideration that you paid for the 
use of this device ? 

A. This time, Mr. Parker, Mr. Marsh was paid ; his expenses and 
time were paid exhibiting this engine upon his solicitation. 

Q. Didn’t you claim that in consequence of what you had done 
for Marsh that Marsh, as a matter of gratitude, ought to give you 
the right? 

|e) 

Q. Wasn’t that your claim ? 

A. Notat all. 

Q. Wasn’t that what you meant when you said Marsh had treated 
you shabbily ? 

A. No, sir. 
151 Q. Because he didn’t recognize it ? 
A. No, sir. 

Q. Hasn’t that always been your claim with reference to this? 

A. Not at all. 

Q. Until lately ? 

A. No, sir. 

Q. Didn’t you say you had done a good deal for Marsh in that 
sale connection ? | 

Witness: Do you mean before this device was applied ? 

Q. Didn’t you say you had done a good deal for Marsh in that 
conversation ? 

A. Quite likely I did, sir. 
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Q. Didn’t you base your claim upon what you had done for Marsh 
generally ? | 

A. No, sir. 

Q. Did you mention any special contract ? 


Witness: In my conversation with Mr. Marsh? 
CouNsEL: Yes. 


A. I have no doubt, sir; in fact I am very positive I did. 
Q. You think you did? 
A. Yes, sir. 
Q. You were very earnest in speaking of it, too? 
A. I think I said it in my usual plain, and perhaps emphatic, man- 
ner. I don’t know that I went into any special 
(). If he didn’t report it to Marsh and La Fever he didn’t report 
what you said ? 
A. I know nothing about his report. I know what I said in sub- 
stanee. 
152 Q. This interview that you had with La Fever at Merritt’s 
shop was about the time that you had received returns or 
Ellsworth’s report of the operation of the device in this fair business, 


> 


-was it not? 


A. I think it must have been shortly after that. 

Q. Do you know whether or not you had made any engines at 
the time of the interview having this device on them ? 

A. I think we had refitted the first one and had made new pat- 
terns and we were in process of manufacturing others, but how far 
we had progressed I cannot identify. 

Q. Wasn’t the object of that interview to notify them that you 
proposed to manufacture engines with that 
A. O, no; it was a mere incident my calling upon him at all. 

Q. Didn’t you tell him that you were going to commmeuce making 
the next week ? 

A. Not at all, sir. 

Q. You spoke of changes that were made when this engine came 
back. Do you know whether there was any change made in this 
ralve gear ? ? 

A. I think we made a new sleeve entire. Instead of using cast 
gears we made blanks and cut them with a milling machine. 

Q. Was the stop plate changed ? 

A. Yes. 

Q. In what respect ? 

A. Well, the stop plate was a bit of wrought iron. We made a 
pattern; made it from cast iron; put in two set-screws instead of 
one. 

Q. Now, wasn’t that first stop plate made with only one stop, and 

didn’t you change it to two when it came back ? 
153 A. Oh, no; it had two. 
Q. You are positive about that? 

A. Yes; I know how it was .rom two points at which the swing- 
ing arm came to rest upon the stop plate. 

Q. Did you hear the testimony of anybody else upou that point, 
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the testimony of Mr. Hoag and others, who claim to have invented 
it? 

A. I think I did; most of it. 

Q. Didn’t he claim, in your presence, there was but one stop on 
it when it came back and you put on two? 

A. My present recollection is Hoag claimed that there were but 
one set-screw ; on its return he put in the second set-screw. I think 
you will find that is the fact. 

Q. Then, when you saw Mr. Burton, you had two defenses, and 
you then made your election which one of them you would take? 

A. I think I—like a very proper client—told my lawyer the case ; 
told him all I knew about it, and then took bis advice as to what 
was best to be done. 


By Mr. Burton: 


Q. Did you see Mr. Marsh’s application for a patent at any of 
these conversations before you began using the apparatus? 

A. No. 

Q. You didn’t know what the application contained or what was 
in it? 

A. No; all I knew was he said he had made an application and 
it had been rejected. 

Q. You didn’t know how extensive it was? 

A. No, sir. 


By Mr. PARKER: 


Q. When did you first see the application or specification ? 
154 A. I saw a copy of the file wrapper along in the summer 
or spring of 1881; a copy of it. 

Q. You have a copy of it? 

A. Yes. 

Q. When did you get that copy? 

A. Along in the spring or summer of 1881. 

Q. Was it before you saw Mr. Converse? 

A. No; I think it was afterwards ; I am not sure as to that. 

Q. When did you first see the copy of Marsh’s patent or speci- 
fication or drawings of it? 

A. I think about the time you began this suit. 

Q. When did you first see any anticipatory patent, so called ? 

A. Well, we had Farrabee very early in the suit. 
: Q When you saw Mr. Converse the first time didn’t you have 
it! 

Witness: Have what? 


CounseL: This patent that you are speaking of. Didn’t you show 
it to him ? 


A. I don’t know whether I had them or not. 

Q. Didn’t you show drawings to Marsh before he obtained the 
patent and argue with him that he couldn’t get one? 

A. Oh, no. 
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Q. Didn’t you know all about the details of this invention im- 
mediately after the allowance of the patent? 

A. I knew about its details hefore the allowance of the patent, 
because I had seen the device itself. 

Q. Didn’t you commence investigating the matter at once, about 
the time that patent was allowed or after it was issued ? 


155 Witness: Do you mean investigating the legal qualities of 
the patent ? 
CounseEL: Yes, sir; that is what I mean exactly. 


A. No; I think I made no move towards that until after the in- 
dications of the beginning of the suit. 

Q. What do you mean by “indications of the beginning of a 
suit”? That is very indefinite. 

A. The presentation of the license was one of the indications, to 
my mind. 

Q. Do you mean the presentation of the notice ? 

A. I mean the notice. 

Q. Do you mean to say you didn’t investigate before that ? 

A. I don’t think we bad given it any particular attention before 
that. 

Q. Then, at the time you claimed to Converse that it was old 
when you first saw him—if you claimed it—you didn’t know whether 
it was or not? 

A. I knew pretty well what I was talking about at that time if 
I had not these patents and specifications, which you claim to-day 
I did; of course I must have had them. So far as the device itself 
was concerned [ didn’t need patents and specifications to tell me 
what that was. 


EvuGEener M. Converse, a witness for complainant, testified as fol- 
lows: 


Examined by Mr. HILL. 


My name is E. M. Converse; age, 29; reside at Battle Creek, and 

am an attorney-at-law. I know the complainant. 
Q. Who was the active manager of the corporation ? 
156 A. Edwin C. Nichols; have known him as such for ten 
years or thereabouts. 

Have known the defendants Marsh and La Fever—La Fever 8 or 
9 years and Marsh about 6 years; have heard of Marsh’s valve gear; 
first heard of it some time in the year of 80. My first knowledge 
was a report about town that Marsh had discovered some wonderful 
invention ; heard of it from Marsh himself the latter part of ’80 or fore 
part of ’81; talked with Marsh several times about it. He was in 
the habit or, at least, frequently came to my office, and we discussed 
his invention. I onaatie an occasion when he talked about its 
being used by complainant; that was some time in January,’81, or 
February; possibly the fore part of February. . 

Q. What was said by him and you on that occasion ? 
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Conversation objected to on the ground that witness was defend- 
ant’s attorney. 


Q. Were you the attorney of Marsh and La Fever in January, 81? 
A. I was not. 
' Q. What was that conversation ? 


Objected to on the ground that he was the defendant’s attorney. 


|. A. Marsh was in my office talking about the device and the use 
| of it by Nichols, Shepard & Company, and also related to me the 
names of other concerns using the device, and various matters con- 
nected with him and the invention. He stated to me that com- 
plainant refused to take the license; refused to pay them anything 
for the use of the device. He at that time explained how he came 
to put the device on. 
157 Q. What did he say in that regard, as near as you can re- 
mem ber ? 


Objection repeated. 


A. He stated that he wanted to put that device on one of their 
engines ; that he went to see E. C. Nichols, and, after some talk, 
Bt Nichols consented that he might put it on; that he did put the de- 
oun vice on the traction engine which afterwards was taken to the fairs, 
eae I think, in Illinois and St. Louis. He related to me some of the 
particulars of his going with the engine, and stated that at first the 
understanding between him and Nichols — that they should make 
this—use this device; that Ed. had treated him so that he proposed 
now that he should pay for it; that they were abundantly able to 
pay for it, and he intended to insist upon it. That is substantially 
what he said. : 


- 


Cross-examination : 


This conversation, as near as I can fix it, was the latter part of 
January or fore part of February, ’81. It is my recollection there 
was more than one conversation at the time—at about that time— 
within a week ortwo; three weeks, perhaps. They were at my office, 
in Battle Creek ; do not now recollect that any one else was present, 
but there might have been. 

Q. What did he come there for? 

A. He came up to talk matters over, I guess; saw him very often 
during January and February ; had then been on speaking terms 
with him—had two years. 

Q. Were you consulted in any way by him or by La Fever with 
reference to a notice that was sent to complainaut ? 

A. Afterwards I was. 
158 Q. Did you give advice with reference to the notice? 
| A. I think I did, if I recollect rightly. 

Q. You think this was after that conversation ? 

A. I am not certain about that; that is my recollection. 

Q. They consulted you with reference to this other business, did 
they not? 
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By the Court: 


Q. Who? 

By Mr. PARKER: Marsh and La Fever. 

Witness: What business ? 

By Mr. Parker: This infringement—that is, the use by Nichols, 
Shepard & Company of this device. 


A. They did at one time employ me in the matter. 

Q. They employed you before the notice was sent to cease in- 
fringing ? 

A. I wouldn’t say as to that. I don’t think I sent any notice. 

Q. They consulted with you, you say, as to a notice? 

A. I think I had some knowledge of the notice. [ think that 
they consulted with me about it. I am not certain. 

Q. Do you remember the date of that? 

A. QO, no. 

Q. Do your books show when you were first consulted in the 
matter ? 

A. I think they do, as an attorney ; yes, sir. 

Q. When was that? 

A. Well, to the best of my recollection, I was first employed by 
them in the latter part of March, of 1881. 

Q. The latter part of March ? 

159 A. Yes, sir. 

Q. Now, when they consulted you with reference to this 
matter of the use of this device by Nichols, Shepard & Company 
was there anything said witl: reference to any use by permission ? 

Witness: By permission ? 

Q. Any use by Nichols, Shepard & Company by permission. 

A. I don’t think Mr. La Fever ever said anything about it. 

(. Did Mr. Marsh? 

A. At the time I speak of Mr. Marsh told me what the under- 


standing was between him and Mr. Nichols. 


Q. Did that matter come up again when he consulted you? 

A. Yes, sir. 

Q. You are positive about that, are vou ? 

A. Yes, sir. 

Q. Whether it would be a defence or not? 

A. Mr. Marsh talked with me about it; yes, sir. 

Q. Did you advise the sending of the notice ? 

A. As I stated, I don’t know; perhaps I did; I had some knowl- 
edge of a notice being sent or about to be sent; I have a recollec- 
tion of that. 

Q. Did you advise the bringing a suit for infringement? 

A. I think I did. 

Q. Have you stated in those conversations Mr. Marsh’s exact lan- 
guage? | 

A. O, no; substantially his language, though. 

Q. Did he say in what particular Mr. Nichols had treated him 

shabby ? 
160 A. No. 
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Q. He didn’t say whether it was any failure to carry out the 
agreement on their part ? 

A. No. . ) 

Q. Nothing of that kind? 

(No verbal answer.) 

Q. Did you afterwards, when employed as their attorney, see Mr. 
Nichols about this matter? 

A. Yes, sir. 

Q. How many times? 

A. QO, two or three times. 

Q. Did you make any statement or report in writing to Marsh and 
La Fever of the interview or those interviews ? 

A. I think on one or two occasions I made a synopsis of our in- 
terview and gave it to one of them. 

Q. Is that paper in your handwriting, marked Exhibit “ No. 11”? 


(Witness examines Exhibit “ No. 11.”) 


A. Yes, sir. 

Q. Will you please look at this paper and see whether or not that 
is the report that you made, that you have referred to, to Marsh and 
La Fever of those interviews ? 

A. I think it is. 

@. Are those statements correct ? 

A. I think they are, substantially. 

Q. Did you state in these statements to Marsh and La Fever the 
whole of the conversation or the substance of the whole of the con- 
versation that took place between you and Nichols on those occa- 


sions ? 
A. O, no. 
Q. You did not? Why didn’t you state it all? 
161 A. I stated I made a synopsis of such points as I thought 


would be of the most interest to them. 
Q. What else did he state in that conversation or those conversa- 
tions besides what is in those statements ? 
A. A great deal. , 


By the Court: 


Q. That Mr. Nichols said ? 
By Mr. PARKER: Yes, sir. 
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(After argument as to whether it is proper cross-examination or 
not the question was withdrawn.) 


Q. How long after the date of this last paper, dated May 12th, 
were you employed by Marsh & La Fever? 
. Not long; a few days. 
. You were a witness in the case in Chicago, were you not? 
. Yes, sir. 
. Between Mr. Scott and Marsh aud La Fever ? 
. Yes, sir. . ) 
. Mr. Converse, who employed you—Mr. Marsh or Mr. La Fever? 
. I think both of them. 7 
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Q. Both present? 

A. I think they came together. 

Q. Had you seen Mr. La Fever before this ? 

Witness: Before my employment ? 

A. I think I had. 

Q. To whom did you disclose this conversation or these conversa- 
tions that you had with Mr. Marsh ? 

A. Henry H. Brown. 

Q. That is an attorney of this court at Battle Creek ? 

A. Yes, sir. 

©. He was Mr. Scott’s attorney, was he not, in the Chicago 

case ? 
162 A. I don’t know. 
Q. How came you to tell him ? 

A. He came to talk with me about it. 

. Did you know in whose behalf? 

A. He stated that he was looking up some evidence for Scott's at- 
torney in Chicago. 

Q. Did he say anything about Nichols, Shepard & Co.; he was 
acting for them ? 

A. No, sir. 

@. When was this? 

A. About a year ago now. 

Q. About the time you gave the testimony over there in Chicago? 

A. QO, ho. 

Q. Before that—some time before ? 

A. O, yes; I think May or June before. The testimony at Chi- 
cago was in November. 

Q. Did you ever have any conversation with Nichols about it? 

A. Yes, sir. 

Q. When? 

A. Well, about the time I gave my testimony at Chicago. 

Q. At the time when you told Mr. Brown did you refer to your 
book and see when you were employed by Marsh and La Fever ? 

A. Yes, sir; Mr. Brown—let me explain—came and asked me 
about matters, and I told him I would look it up, which I did, and 
located my dates. Then I told him the facts as stated here, sub- 
stantially. 

Q. So you are positive it was before that employment ? 

A. As an attorney for them ; yes, sir. 
163 Q. Are you equally positive it was before or after the notice 
was given to Nichols, Shepard & Co. to desist from manu- 

facturing the device ? 

A. I was not employed by them until after the notice was given, 
to the best of my recollection. 

Q. Weren’t you paid for your employment at that time and in 
that connection ? 

A. Iam unable to say. 

Q. Didn’t you give.a receipt for the payment? 

A. Iam unable to say. 
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Q. You wouldn’t undertake at this time now to give Mr. Marsh’s 
exact language in that conversation ? 
A 


1. O, no. 
Q. Or those conversations ? 
A. No, sir. 


Q. You give the impressions which were upon your mind? 

A. No, sir; I give substantially what he said. 

Q. Can you give accurately what he said? 

A. I don’t think I can improve upon what I have given. 

Q. Do you swear that is his exact language ? 

A. QO, no. ; 

Q. Or only what is substantially the language ? 

A. It is substantially what he said to me; ves, sir; that is just it. 

Q. No more and no less ? 

A. Yes, sir. | 

Q. Was there any more of it than you have stated ? 

A. There might have been more of the talk, of course, but that is 
substantially the statement made to me. As to the exact language, 

I don’t pretend to be able to give it at this time. 
164 Q. He didn’t state the details of any contract that had been 
made, that you remember? 

A. No further than what I have stated—the circumstances under 
which we put this device on the engine; the facts in regard to its 
being an engine that they were going to exhibit at the fairs, who 
went with it, and what the understanding between him and Mr. 
Nichols was in regard to it. 

Q. Just as you have detailed it? 

A. Yes, sir; that is the details. 

Q. That is all he said ? 

A. That is all I recollect now ; yes, sir. 

Q. And he didn’t tell you wherein Mr. Nichols had treated him 
shabbily ? 

A. Not to my recollection; he had frequently expressed himself 
unfavorably towards Mr. Nichols at about that time. 


Redirect examination by Mr. Hitt: 


Q. Mr. Converse, you were present at an interview in January or 
February, 1882, when Marsh, La Fever,Scott,and Mr. Nichols were 
present, after the discovery of the difficulty with the patent, the same 
not being signed by the Secretary of the Interior ? 

A. I think I was; yes, sir. | 

Q. Do you remember what was said by Mr. Nichols, if anything, 
in regard to the agreement or understanding between him and Mr. 
Marsh to the use of the invention on that occasion ? 

A. Well, I am unable to give his statements. 

Q. Substantially ? 

A. There was considerable talk at that time, and Mr. Nichols 

made the same claim then that he had made frequently be- 
165 fore to me as to his right to make this invention. 
Q. To use the invention ? 
A. Yes, sir; but the drift of their conversation was not on that 
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point; it was how Marsh, La Fever and Company were going to get 
out of what seemed to be a dilemma. 

Q. You remember the propositions Mr. Nichols made—substan- 
tially the propositions that he made to them as to the settlement of 
the matter ? 


A. 
Q. 


A. 


I do not. 


And the course to be pursued ? 


Iam not able to fix the question of the proposition at that 


time, whether it was at that time or not. 


Q). 
A. 
Q. 
A. 
Q. 
A. To have Marsh and La Fever and Mr. Nichols get together. 
(). 
A. 
Q. 
A. 


You distinctly remember the interview and the purport of it ? 
Yes ; I remember the interview and the purport of it. 

Do you know how that interview came to be called ? 

Well, I think, on the suggestion of—possibly my suggestion. 
What was that suggestion, if you remember ? 


For what purpose ? 

To see if they couldn’t adjust their differences. 

On what account? 

Well, because of the fact I felt that they had discovered their 


patent was defective, and we thought that it was a good time to try 
again and see if they couldn’t close up their controversy. 


166 


Q. 
A. Well, it was in January or February, 1882. 
Q). 
A. 
Q. 
A. Yes, sir. 
Q. 
A. 
Q. 


A 


+ 


tecross-examination by Mr. PARKER: 
When was that interview ? 


W here ? 
At my office. 
Your office ? 


How long did it last ? 

Not long. 

Was Mr. Scott present? 

I think Mr. Scott did come up; yes, sir; he had nothing to say, 


however. 

‘Q. What time during the day was it? 

A. In the evening. | 

Q. Do you say Mr. Nichols claimed on that occasion that he had 
a shop right from Mr. Marsh ? 

A. He claimed the right to make this invention ; yes, sir. 

Q. Did he claim the right to make the invention ? 

A. Yes, sir. 

Q. Did he claim he had a shop right, do you mean ? 


A. I don’t think he said shop right. . 
the understanding with Marsh, that he had the right to make those 


reversing gears. | 
Q. Did he state what that understanding was? 
A. Not at that time; no, sir; to my recollection. 


I think he went on, under 


Q. Did he say anything about that Marsh had made no inven- 
tion ? 

A. I don’t recollect he did at that time. 
something about it. I don’t think he did. 


He might have said 
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167 Q. If Mr. Marsh had made no invention, did he say any- 
thing about his having the right to use it? 

A. I don’t think he said any such thing. He didn’t in my pres- 
ence, as I now recollect. 3 

Q. Were you there all the time ? 

A. I was; yes, sir. 

Q. Hear all the conversation ? 

A. I think I did. 

Q. Have you given it all? 

A. QO, no. 

Q. What reply did Marsh make to that assertion of Nichols that 
he had a right by virtue of his agreement ? 

A. The usual reply. He ignored it. 

Q. Denied it? 

A. He ignored it eptindy : started in somewhere else. 

Q. Didn’t he deny it? 

A. I don’t think he did at that time. I don’t think he replied at 
ee it; possibly he might. It is my recollection Mr. La Fever 
di 

Q. When did he deny it? 

A. I have heard him deny it several times on the stand as a wit- 
ness, 

Q. Didn’t he deny—and haven’t you heard him deny— it other 
times ? 

A. I think I have; yes, sir. 

Q. Did Mr. La Fever deny it in Marsh’s presence and in his hear- 
ing? | 

A. As I stated, my recollection is that Mr. La Fever made 
the reply to the remark made by Mr. Nichols on that occasion in- 
stead of Mr. Marsh. I am not certain about it, though. 

Q. That was in Marsh’s presence? 
168 A. They were all there; yes, sir. 


Cross-examination by Mr, Burton: 


Q. Mr. Converse, what was this paper which has been marked 
Exhibit “11?” 

A. It was—it is a memoranda or synopsis of an interview had or 
two or three interviews had with Mr. Nichols. 

Q. Made for what purpose ? 

A. For the satisfaction of Mr. La Fever. 

Q. Is it included in that synopsis—all that took place wetwemn you 
and Mr. Nichols? 

A. No, sir. 

Q. At the time of making this or at the time of this interview or 
those interviews which you had with Mr. Nichols, which were epi- 
tomized in this paper, you were representing Marsh, La Fever & 
Company ? 

A. Yes, sir. 

Q. You were then in their employ ? 

A. Yes, sir. 
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Q. Does this synopsis give a statement of all of the conversation 
had by you with Mr. Nichols? 

A. It does not. 

Q. In what respect is it lacking ? 

A. That is only an outline of some of the matters of our conver- 
sations. : 

Q. What, if anything, did Mr. Nichols claim to you that is not in 
the synopsis, if you remember? 3 


By Mr. Parker: I object. You cannot make evidence of the 
complainant’s own admissions, statements, or claim. 

By Mr. Burton: Statements between the complainant and the de- 
fendants’ agent. 


169 (Last question repeated.) 

A. There was a good deal said that is not contained in those 
statements relative to the device and the relations between Mr. 
Nichols and Mr. Marsh and the probable course that would be pur- 
sued in ease of litigation. Various things were talked of. Mr. 
Nichols and I talked the entire matter over very freely, I think. 

Q. At the time of these conversations were you, on behalf of Mr. 
Marsh and La Fever, in any way threatening suit against Mr. 
Nichols? 

A. While these interviews were had with a view to arriving at 
some adjustment of the difference that has arisen between them, I 
wouldn’t say that 1 was their agent, threatening a suit, but we con- 
templated a suit. 

Q. On the first page of this is a statement: “ That there is an un- 
derstanding that they (N., S. & Co. and Marsh) were to handle the 
device together, but that Marsh had gotten the big head and no one 
could do anything with him.” That was a statement Mr. Nichols 
made to you? 

A. I think that is substantially the statement made by Mr. 
Nichols. 

Q. What was Mr. Nichols’ language on that point, as near as you 
can remember, on the understanding that they—N., 8S. & Company— 
were to handle the device together—N., 5. & Company and Marsh 
were to handle the device together? Did Mr. Nichols state that 
there was to be a partnership or something of that kind? 

A. Mr. Nichols at that time stated to me that his arrange- 
170 ment with Marsh was that they should have the right to 

make this device. Mr. Nichols, | think, said to me that he 
had every reason to believe that there was some other influence— 
some influence brought upon Mr. Marsh that had caused him to 
take the course that he was then pursuing. 

Q. What course was he pursuing? 

A. Well, seeking to have Nichols, Shepard & Company pay for 
the device instead of their having it as was the understanding. I 
think at that time—or at one of the interviews, anyway—Mr. Nich- 
ols credited the going back on the understanding to Mr. La Fever, 
very largely. 

Q. There are several of these reports, or are they all one report? 
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A. More than one, I think. | 
Q. Were they all made at one time or made at several different 


times? 
‘(Witness examines Exhibit No. “11.”) 


A. They are two different reports. 

Q. Didn’t Mr. Nichols at all times claim that he had the right to 
use that device by reason of the understanding that he had with 
Marsh and for which he had paid? 

A. Yes, sir. 


By Mr. Parker: I object. The question goes beyond the scope 
of any agency that has been proved; that it is an attempt to make 
testimony by the complainants of admissions or statements in their 
own favor. 


Redirect examination by Mr. Parker: 


Q. How soon after these interviews was that report made? 
A. The first one, I think, was made within a day. 


171 Q. Is your recollection now any better regarding that than 
it was then as to what took place between you and Mr. 
Nichols? 
A. No, I think not. 


Q. You were asked in reference to this statement in the first re- 
port that Mr. Nichols said that there was an understanding that 
they (Nichols, Shepard & Company and Marsh) were to handle 
the device together, and you replied that he claimed that he had 
the right—that they had the right to use it on their engines. Now, 
did you make this report from that statement that you say he 
made ? 

. I made that report from that interview; yes, sir. 

. From that statement ? 

. That doesn’t include any other statements. 

. What is the rest of it, then ? 

. That doesn’t include—— 

. Do you mean this doesn’t include any other statement ? 

. Certainly not. 

. Then did he say on that occasion that there was an under- 
standing that they (Nichols, Shepard & Company and Marsh) were 
to handle the device together ? 

A. I think he must have said so; it appears to be there. 

Q. Then he stated further that they were to have the right to use 
it on their engines ? 

A. Yes, sir. 

Q. I understand you? 
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A. Yes. 
Q. Why didn’t you put that in there, too ? 
172 A. I don’t know; I would like to explain how I came to 


make that paper or those papers; maybe you will under- 
stand it then. 
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CounsEL: I prefer you wouldn’t explain, but answer the question. 
I asked you why you didn’t put that in there. 

A. Because I was under no obligatien to do it; there was no oc- 
casion for it. | 

Q. Was there any more or wasn’t as much occasion for it as there 
was to put in this statement that you did put in? 

A. No, sir. 

Q. Why not? 

A. Now, I can explain, I-suppose. After having the interviews 
with Mr. Nichols I met Mr. La Fever and Mr. Marsh and related to 
them as near as I could the result of the interview and what had 
been said and done. Then, at the request of Mr. La Fever, the first 
interview, the first synopsis was made, if I am not mistaken, at that 
time—his request to me to jot down what I considered the essential 
points, points that he wanted a memorandum of; and I made them 
at that time—gave them tohim. I think he said that he wanted to 
show it to Mr. Metcalf, a gentleman that had been acting for them 
in the matter of getting the patent. 

Q. He was acting then as their attorney, was he not, as you un- 
derstood ? 

A. I think he was interested with them; yes, sir. 

Q. At that time did Mr. La Fever teil you the particular points 
that he wanted put down ’? 

A. He called my attention to the points. After having stated as 

near as I could the entire conversation, he then asked me to 
173. make that synopsis of what Mr. Nichols had said of what I 
had related to him. 

Q. Then you made this as a synopsis of the whole of the conver- 
sation with Mr. Nichols, did you not—that is, he understood it so? 

A. I don’t know how he understood it, Mr. Parker. 

Q. You say he asked you to make a synopsis of that conver- 
sation ? 

A. Yes. 

Q. As the result of that request you made this synopsis ? 

A. Yes, sir. 

Q. Why didn’t you put — the other statements, if Mr. Nichols 
made them, as well as this statement that you have—this under- 
standing about working it together? 

A. Probably there was no reason for it. 

Q. Wasn’t the reason this: that Mr. Nichols didn’t say so? 

A. No, sir; Mr. Nichols did say so, most emphatically. | 

Q. If he did say so, then, you didn’t remember it, did you, when 
you wrote this statement ? 

A. I have remembered it ever since he said it. 

Q. Did you remember it when you wrote that statement? 

A. Certainly I did. I have every reason to believe that I related 
it to Mr. La Fever. 

Q. Do you say that you did? . 

A. I say that I have every reason to believe I did. 

Q. Do you say that you related it to him? 

A. I think I did. I have every reason to believe I did. 
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174 Q. You were sworn in Chicago in the case of Scott vs. Marsh 
and La Fever? 
A. Yes, sir. 


Q. Didn’t you swear on that occasion that this was a synopsis of 
the whole conversation ? 

A. Just as I have stated here. I think I did. 

Q. Were you not asked in that testimony, That (that is, this 


paper) was the substance of it, wasn’t it? And did you not answer, 


That was a part of the statement? 
By Mr. Burton: I object. 


A. I think so, if it so says there. 

Q. Then weren’t you asked, Wasn’t that the substance in these 
two papers you signed, with the dates I have given you (referring to 
the two papers here in the court)—were not those the substance of 
the conversation you had with Mr. Nichols? And did you not 
reply, Yes, sir; that is a synopsis; that is the substance. 

A. I presume I did. 

Q. On that occasion did you testify to any other conversation or 
any other portions of the conversation other than is embodied in 
this paper ? 

A. I think I did testify further in regard to conversations. 

Q. Did you not state that the matter in these papers was true in 
that testimony ? 

A. I could tell better by seeing the testimony. 

Q. I will read it to you. After referring to the paper dated April 
26th, 1881, and May 12th, 1881, you were fad Is that yours? 

Answer. Yes, sir. This question—that is correct, is it? 
175 A. Yes, sir. 
Q. Question. Was what you stated in that paper true? 
Answer. I think so; yes, sir. 

A. Yes, sir. 

Q. Then, Question. In this conversation you stated in that paper 
that you had with Mr. Nichols was a true statement, wasn’t it ? 
Answer.‘ That was, I said yesterday, simply a synopsis of our con- 
versation. 

A. Yes, sir. 

Q. Now, when was this report dated May 12th, 1881, written; 
how long after the interview ? 

A. I think two or three days, maybe; along there; to the best of 
my recollection it was three or four days. 


James Scorrt testified on the part of the complainant as follows: 


Examined by Mr. Burton: 


I am 75 years old; am one of the defendants; have known com- 
plainants by reputation for the last 15 years; had more or less com- 
munication with them; Mr. E. C. Nichols, manager of the business. 
I have lived in Battle Creek 17 years. During the last 7 or 8 years 
I have been farming; have been in the wood business; have owned 
more or less land; have dealt some in patents also; first became 
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acquainted with Marsh in 1880, and with La Fever in the winter or 
spring of 81; first had something to do with them in relation to 
Marsh’s valve gear in the fall, September or October, of ’80, before 
the patent was granted. He brought a drawing of it to my house ; 
showed it to me before he sold to La Fever; brought it for the pur- 
pose of sale, and offered me a half interest for $300. 


176 Objected to as incompetent and irrelevant. 


I did not purchase. I saw Marsh some time in February follow- 
ing. I knew he had sold a half interest to La Fever. He thought 
they would sell a third to me. 

Q. Did you wish to purchase it at that time? 

A. They talked it up in that way, that I did entertain an idea to 
purchase. 

Q. What inducement, if any, did they offer to induce you to pur- 
chase ? 

A. Well, sir, a good many ; if it is necessary to go into all—— 


Mr. Parker objected to this matter as immaterial and irrelevant. 


Witness: I can tell all of them. 

Q. Go on, if you will. 

A. They represented to me that Nichols, Shepard, for one, was 
using it; were putting on from eight to ten a week, as I understood 
them. 

Q. Did they tell you under what sort of an arrangement Nichols 
& Shepard were using it? 

A. They said they would take a license in June following. 

Q. Did they state whether they had taken one or not? 

A. They said they had not taken it. 

Q. Did they state to you whether Nichols & Shepard would pay 
a royalty or not? 

A. That was the understanding, that they would pay a royalty. 

@. How much? : 

A. The royalty was $5 for each engine they put it onto. 
177 Q. Did they state that other people were paying royalty ? 

A. Yes,sir; they had taken five,I think, other licenses, and 
they were paying royalties, or were going to. ‘They were putting on 
then, they said, at the rate of about 40 a week; that was besides 
Nichols & Shepard. 

Q. Why did they make a distinction between Nichols & Shepard 
and otber parties ? } 

A. I asked them the question. 

Q. What reply did they give? Why did they make any distinc- 
tion between Nichols & Shepard and others? 

A. That I never knew, really. 

I bought an interest in the patent on the 5th of March, ’51; was 
afterwards a party toa suit in Detroit against Nichols, Shepard & 
Company. 

Q. How much did you give for your interest in the patent? 


Objected to as incompetent. 
13—126 
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A. $5,300—$5,000 for the United States; all outside I was to have 
for $300. 

Q. What did you give—money or property ? 

A. Both; that was agreed upon as the value of the property 
turned over; paid partially in money and .partially in real estate. 


Exhibit “ No. 7” shown witness. 


Q. Did you know anything about that notice at the time you 
purchased ? 
A. I never saw it before, nor never knew of it before to-day. 


178 Notice dated the 11th of February, ’81. 


I became aware that the so-called patent had not been signed 
in the spring.of ’°82,in Mr. Converse’s office; he called my atten- 
tion to it. I think no one was present. At that time or soon after 
we had a meeting at Converse’s office in which Marsh, La Fever, & 
Nichols were present. The purpose was to try to settle our differ- 
ences; I think it was at Mr. Converse’s instigation; he seemed 
anxious to get us together; he requested me to come ; we had a con- 
siderable talk there; I could hardly repeat it. 

Q. Do you remember whether Mr. Nichols at that meeting made 
any claim of any right by agreement with Marsh to manufacture 
this device without payment of a royalty ? 

A. I think Nichols made such a claim, in which he offered to 
surrender the right that they had; all the rights he had that he 
would surrender, provided we would give them the right to use it. 

Q. In writing ? 

A. Yes, sir; I think that was. 

Q. What did Marsh or La Fever say. to that cleim ? 

A. I think Mr. La Fever spoke and repudiated the claim ; I think 
he did. 

Q. What did Mr. Marsh do? 

A. I think he said nothing. 

Q. What was the final result of that meeting? 

A. Didn’t amount to anything. 

Q. Did you, Marsh, and La Fever bring another suit in the U.S. 
court? 

A. There was another suit brought almost immediately after the 
first one was decided. 

Q. When did you first become acquainted to say that you 
179 knew and understood the meaning of Judge Brown’s decision 

in the first suit ? 

A. On the 25th of September, ’83. 

Q. How did you learn this meeting ? 

A. I went to Nichols & Shepard’s office ; Mr. Nichols showed me 
that decree. 

Q. Had you seen it before that time? 

A. Never. 

Q. It was in the Official Gazette, printed ? 

A. Yes, sir. 

Q. Did you at that time meet Mr. Nichols at his own house ? 
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A. The night before; previous to that I met Marsh & La Fever at — 
my house. We consulted together about going over to Nichols’. A 
proposition was made that Marsh should go; he rather objected. 
La Fever proposed I should go, and I objected a little about going. 
We then were talking something about trying to compromise, and 
we talked the thing over and separated without anybody, as I un- 
derstood, agreeing to go. The next day I made up my mind I would 
go up there, and so I did; found Mr. Nichols at home; he was in his 
office room. We had just got to talking when Mr. Marsh came in. 
Neither of us knew the other was coming, as I understood. We en- 
tered into conversation in regard to this patent and the use of it, 
and I think that Nichols and Marsh were talking about com promise. 
We had some conversation about the matter Nichols asked Marsh 
what he would compromise; what he thought about; how are’ you 
going to compromise. Marsh said he didn't think that he wanted to 
say anything; he should leave it with his counsel, Mr. Parker, at 

Detroit, if there was a compromise made. Nichols replied, 
180 “I would like to see a business of mine that I couldn’t fix a 

price on or could not make a proposition to compromise.” 
Marsh said nothing in reply. I told Nichols I would compromise 
for $10,000. Nichols said he wouldn’t entertain that. We got up 
about that time and stood between Nichols and Marsh. Nichols said 
to Marsh, says he,“ You know,” says he, “ that you promised us and 
agreed that we should have the right to use that device of yours on 
all our engines.” “ Yes,” says Marsh, “ but it wasn’t in writing.” 
“ But vou would have put it in writing if I had asked you.” 

®. Who said that? 

A. That was Mr. Marsh. 

Q. Who said, You would have put it in writing if I had asked 
rou? 

A. Mr. Nichols. “ Yes; but you didn’t ask me.” Mr. Marsh said, 
“Yes; but you didn’t ask me.” 

@. What further conversation ? ! 

A. That was impressed upon my memory because it was right in 
direct opposition to what they had talked tome; soimpressed upon 
it that it isn’t—it can’t possibly be wrong. 

Q. You say that was in direct opposition to what they had 
talked to you? 

A. Mr. Marsh had said to me that he had no understanding with 
Mr. Nichols. I had repeatedly asked him — had no understanding 
with Mr. Nichols regarding it, and had no terms. 

Q. Why had you repeatedly asked Mr. Marsh if he had any un- 
derstanding with Mr. Nichols? 

A. I.don’t understand you. 

Q. Why did you ever ask Mr. Marsh if he had any understanding 

with Mr. Nichols previous to this? 
181 A. Because we was entering into a suit; had a suit. I had 
learned somewhere that they made that claim. 

Q. You had asked Mr. Marsh about it ? 

A. I did. 

Q. Was there any further conversation that evening? 
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A. That was it, pretty much; that was about the last thing that 
was said. As soon as I got out on the walk I asked Mr. Marsh on 
what he had admitted. 

Q. What did you say to Mr. Marsh ? 

A. I told him I was surprised that he should go into the enemies’ 
camp and make such an admission as he had made there that night. 

Q. Did he make any reply to that? 

A. He said he didn’t think it amounted to anything. Says I, 
“T think you will find it will.” That’s why I went to Mr. Nichols 
the next day. I had acted in perfect harmony with Marsh and La 
Fever up to that time. . 

Q. The next day you went to 

A. I called at Mr. Nichols’ the next morning, the first thing. 

Q.- How soon after that did you take action based on that? 

A. That same day, sir, I did. When I saw and talked with Mr. 
Nichols I learned of this decision. 

Q. You took counsel, and as the result of the counsel you inaugu- 
rated this suit against them in Chicago? 

A. That’s it. 
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Cross-examination by Mr. PARKER: 


. Mr. Scott, you have been sworn before in this case? 

. I believe I have. 

Your testimony was taken down in writing, was it not? 
. I think it was. 

. Did you sign it? 

. I don’t know; I don’t remember. 

Is that your signature? 


(Witness examines Exhibit No. 12.) 


A. Yes, sir. 

Q. Do you want to offer this in evidence? 

CounsEL: I am not particular. 

Wirness: There may be some little discrepancy, but the substance 
of what I have sworn to in those statements is alike, I think. 

Q. Was the time of taking this deposition the only time that you 
have stated the facts about this conversation that you say took place 
at Mr. Nichols’ house? 

. No; I think I met him twice. 
20 testified in that suit at Chicago, did you not? 
es. 
You made an affidavit also in that case? 
I guess I did. 
Was any portion of that affidavit published ? 
. I think it was. 
Did you not so testify when that deposition was taken ? 
. Perhaps I did. 


(Witness shown Exhibit 13.) 


183 Q. Wasn't that article shown to you and was it not marked 
as an exhibit in connection with your deposition ? 
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A. I can’t tell you. 

Q. Do you know where that affidavit is now ? 
A. I don’t. . 

». Was it ever filed in that case ? 

\. I can’t tell you. 

2. Do you not so testify in your deposition ? 
A. I don’t know; perhaps I did. 


By Mr. Parker: Mr. Burton, will you produce that affidavit ? 

Mr. Burton : I haven’t got it. 

Mr. ParKer; Haven’t had it? 

Mr. Burton: I have had it. I haven’t got it now; haven’t had 
it for the last six or eight months. 


Q. (To witness.) Did you read this article that was published ? 

A. I think I did. 

Q. You say there might be a slight discrepancy between this depo- 
sition and this present testimony ? 

A. There possibly may be, but I don’t think this deposition that 
I am relating about is so full as I told it. I don’t think there is so 
much, perhaps, as was said then—as | swore tothen. Possibly there 
may be more. I don’t think my memory was any better regarding 
it than it is now. 

Q. Do you recollect stating in that deposition that you never heard 

Mr. Nichols make that claim until he made it that night ? 
184 A. Possibly I might have said so, but he made that—I 

think he made that—in connection with what they had 
against that other device they had there of Hoag’s. I think he put 
it altogether, claiming we should give him to settle—give him a 
shop right. I think he put up all the claims hehad. He wanted a 
shop right—a right to use it. 

Q. He offered to trade the Hoag patent to settle it? 

A. I think he did; something besides. I think there was some- 
thing of that kind. 

Q. Wasn’t that other proposition to settle by offering the Hoag 
patent to Marsh, and they to have a shop right for both of them? 

A. I think it was, but I think he had some claim against Marsh 
at that time. La Fever objected. At that time we were with Con- 
verse in ’82. 

Q. In that interview he made the claim, also, that Marsh had 
stolen the device, didn’t he? 

A. We had a great deal of talk. I couldn’t tell you for that. 

Q. l call your attention to your testimony, question 98, in your 
deposition: “ Did they not claim that Marsh had stolen the inven- 
tion, and that his patent was not good for anything? Answer. I 
think they did claim that his patent wasn’t good.” 

A. They claimed most everything. I can’t remember particularly 
about it. ; 

Q. Wasn’t that the claim, so far as you understand, all the way 
through—that Marsh’s patent was not good for anything; that he 
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had siolen it; that they, complainant, had the only valid 
185 patent there was upon any portion of the device? Wasn’t 
that the position they took ? 

A. My understanding was that they claimed that there was other 

atents. I think they had five or six others that they were bring- 
ing forward to show that that patent wasn’t good. I think that that 
was SO. 

Q. In your testimony of the conversation that took place at Nich- 
ols’ house didn’t you say that Mr. Marsh always did deny that they 
had a right. Referring to question 71, Scott’s deposition, “ Do you 
remember turning to Marsh and asking if that was so, and Marsh 
denying it? Answer. Marsh always did deny it.” Do you remem- 
ber giving that testimony ? 

A. Always denying his having a right; yes, sir; he did. He 
always had denied. 

Q. Why did you go to Nichols’ the next morning ? 

A. From that admission that Marsh had made the previous night. 
I didn’t know the opinion of Judge Brown until I got there. 

Q. Did you say anything to Nichols about this statement that 
Marsh had made? 

A. I think I did. This was the first time I ever saw the opinion. 
I had been informed we were beat at Detroit. I had never been 
shown, to my knowledge, a type-writer copy of Judge Brown’s opin- 
ion long before this. 

Q. Did I not show you a type-writer copy of the opinion of Judge 
Brown in the Williams House in April of that year, on Sunday ? 

A. I don’t think you did. 
186 Q. Wasn’t 1 copy sent to Marsh, La Fever & Co., and did 
you not see it before that time? 

A. I did not. 

Q. Did we not have an interview at the Williams House, by spe- 
cial appointment, about that decision, and wasn’t the whole matter 
talked over? 

A. No, sir. It was at the Lewis House, I guess, you mean. 

Q. We had an interview at the Lewis House ? 

A. Yes, sir. 

Q. Wasn’t the whole matter talked over and the opinion shown ? 

A. We came together there. 

Q. Wasn’t it talked over and the opinion shown at the Lewis 
House? 

A. Mr. Metcalf done the most of the talking. 

Q. Weren’t you there? 

A. I was present. | 

Q. Didn’t you participate in the talk? 

A. I couldn’t get no chance to talk. 

Q. Didn’t you hear what was said ? 

’ A. I stayed there and heard what I could. I learned we were 
beat at Detroit. 

Q. After that interview broke up didn’t you come back to the 


Lewis House to see me in the hallway and talked the matter over 
again, especially with reference to selling your interest ? 
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A. I think I talked with you again about it; I did. 

Q. Did I not then explain to you the nature of the decision ? 

A. — remember that you explained the nature of the decision ; 

Oo not. 
187 €. Did you come back and ask me some questions about it? 
A. Possibly I might. 

Q. When you filed your bill in Chicago did you say anything in 
the bill about this admission of Mr. Marsh’s? 

A. I think so. 

Q. Are you positive? | 

A. O, I can’t tell you certain about it. I think I stated my case 
there. 

Q. Wasn’t that put into the supplemental bill? 

A. I don’t know where it was put. 

Q. Some time afterwards, a long time afterwards, in fact, or rather 
an amendment to the bill ? 

A. I rather think it was. I guess you are right in that. 

Q. Have you stated Marsh ’s language on that occasion, at Nichols’ 
house, that evening? __ 

A. As far as I could; the substance of it, I think; very nearly 
the words. 

Q. How far were you from him at the time that talk was had ? 

A. Well, sir, they wasn’t more than.ten feet apart. I stood be- 
tween Mr. Nichols and Mr. Marsh; heard very plainly. 

Q. Did you hear very plainly ? 

A. Anyway I did on that occasion, as I stayed there. 

Q. Were you not slightly deaf on that occasion yourself at that 
time? 

A. I don’t think I was, sir; no, I don’t. 

Q. Is your hearing any worse now than it was then ? 
188 A. I don’t think it has got any better. 
Q. Is it any worse? 

A. I sometimes think it is. I don’t think I am getting any-—— 

Q. As a fact, at that time, were you not hard of hearing ? 

A. I was; yes, sir; I was. 

Q. You know whether you heard all that was said or not? 

A. I think I did, because I sat there where I could hear. I sat 
there between them. I think I could hear what was said. 

Q. You are positive about the language? 

A. Lam very positive about it, because it made an impression upon 
me, so much that I went to Mr. Nichols and Shepard the next morn- 
ing. I had no idea of going there. I was acting in harmony with 
them up to that time. . 

Q. With whom ? 

A. With Marsh and La Fever. 

Q. Then the reason you went to Nichols,Shepard & Company and 
the reason you didn’t act in harmony with them was this admission ? 

A. That was what took me there, and then this decree. 

Q. This you had never known before? 

A. I hadn’t known of it; only I knew we got beat. I didn’t know 
the contents of that decree. I never saw it. 
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Q. Do you mean to say that you didn’t know that it was because 
that patent wasn’t signed ? 
A. No, sir; I know that. I don’t pretend to say that I un- 
189 derstood what wasthe matter. Mr. Parker says, “ Now, we'll 
commence a new suit.” Mr. Bell was the acting commis- 
sioner, and he was also under Mr. Shurtz, and he says the same man 
that was acting under Mr. Shurtz, he is acting under Mr. Kirkwood, 
and he signed it. “ Everything is all right now. We'll take our 
testimony we have already got. We'll commenceanewsuit. We'll 
be placed right where we was before. Now it will be all right.” 
That is the way I understood it. 
Q. Do you recollect having this Judge Brown’s opinion ? 
A. Yes, sir; I could tell you if I had it. Mr. Judge Brown said 
he didn't see any judicial way for us to escape that decision. 
Q. Did you talk it over with Nichols at that time? 
A. No, sir; I had it there—borrowed it of him. I-went right on 


straight for Chicago. 
Q. At once? 
A. In two hours. 
Q. You didn’t see Marsh and La Fever about it? 
A. No, sir; in two hours I was on my way to Chicago. 
Q. Why were you in such a hurry ? 
A. I wanted to go to Chicago. I had got started. 
Q. Why didn’t you go and tell Marsh and La Fever that you had 


been deceived in that matter? 

Wirness: Why didn’t I do a great many things to get out of the 
scrape. 
Q. Why didn’t you go and tell them? 

A. For the simple reason I didn’t. I can’t tell you why I didn’t. 

CounseL: That's what I want to know. 
190 A. Well, sir, I knew that them lots in Chicago I wanted to 
get an injunction upon was in Marsh and La Fever’s name. 

I didn’t want to give him an opportunity to change that before I 
got them ; that is one simple reason, if you like to know. 

Q. Did you think that they had been deceived in the opinion, 
too? 

A. No. I think they knew it—I think so. 

Q. Did you think they had been deceiving you? 

A. I did. 

Q. In the scope of the opinion ? 

A. I did. 

Q. You thought, then, they had been deceiving you? 

A. I did. 

Q. Who did you give that affidavit to that you swore to in this 
case that has been mentioned ? 


Wirwness: Is that the one? 
CounsEL: Tlie one that these extracts are made from. 


A. I don’t know where or on wiat occasion. I don’t understand 


exactly. 
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Q. This affidavit that is dated on the 20th of November, as stated 
in this article, that you said you read ? 
A. I don’t remember. 
Q. Where was it made? 
A. I can tell you if I could see it; I could perhaps tell better 
about it. 
Q. You remember making it, you said. 
A. I don’t know but I gave it to Mr. Brown. I don’t know but 
I may have. 
Q. Mr. Brown, one of your attorneys ? 
191 A. Yes, sir. 
(. Had he any authority to publish it? 
A. I don’t remember. 
Q. Had he any authority from you to give it to Mr. Nichols? 
A. He was acting for me, and I couldn’t say; he was acting for 
me, and [ couldn’t tell you anything about it. 


By Mr. Parker’: In connection with this deposition, at the time 
it was taken, there were some exhibits marked, one of which is this 
article in the paper and marked here; also copies of the original 
bill and the amendment to it in the case in Chicago, which in the 
deposition were shown to Mr. Scott and testified to by him as being 
correct. I wish to offer the whole thing together as parts of that 
deposition, parts of his testimony. 


(Papers marked Exhibits “ 14 and 15.”) 
Epwin C. NicHois, complainant’s witness, recalled, further testi- 
fied as follows, viz: 
Cross-examination by Mr. PARKER: 


Q. You testified in your cross-examination, Mr. Nichols, that you 
had caused extracts of portions of the affidavit made by Mr. Scott 
to be published. Is that article, “A Chapter of History,” a copy of 
that purported article entitled “A Chapter of History?” 


(Witness examines Exhibit No. 13.) 


A. Yes, sir. oe 
Q. Do you know where that affidavit is? 


A. I do not. 
Q. Where was it the last you saw it? 
192 A. I had it at my office at one time. It may possibly be 


there now. I thought I sent it to Mr. Burton. 
Q. Have you seen it since? 
A. No; I don’t now recall having seen it since. 
Q. Did you cause the bill in this case that you filed to be pub- 
lished also? 
A. No, sir; I did not. 


By Mr. Burton: I will state, Mr. Parker, that I have some papers 
in Detroit; I don’t know that the affidavit is there; I don’t know 
that it is; my impression is that I haven’t got it; I haven’t seen it 


for some time. 
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By Mr. Parker: At the time Mr. Scott’s testimony was taken — 


vou had it in Detroit? 

By Mr. Burton: I think I did at that time; it is barely possible 
it may be there now. 

By Mr. Burton: We offer in evidence the various exhibits that 
have been marked at our request. 


JamMEs Scott, complainant’s witness, recalled further testifies as 
follows, viz: 


Cross-examination by Mr. PARKER: 


Q. Do vou recollect, after this interview with Mr. La Fever, with 
Mr. Nichols, and Mr. Marsh in September, of having an interview 
with Mr. La Fever and Mr. Marsh out on Main street, in Battle 
Creek ? 


Wirness: After what? 

CounsEL: In the evening, the next evening after this interview 
you had at Mr. Nichols’ house, did you have an interview with 
Mr. Marsh or Mr. La Fever on Main street, in Battle Creek ? 


A. The boys came—Mr. Marsh and Mr. La Fever came — to 

my house Sunday evening; Monday night I was up to Mr. 

193 Nichols’—lI and Mr. Marsh; Tuesday I went to Chicago; I 
was there till Wednesday. | 


By the Court: 


Q. Then you would say thatthey did not? You were asked if on 
the evening after you were at Mr. Nichols’—that is, the next even- 
ing following—you had a talk with these boys. You say you were 
in Chicago? 

A. Yes, sir. 

Q. Did you. have an interview with them in the evening after 
you came back from Chicago? 

A. I think I did. 


Q. Did you say anything to them about this admission that . 


Marsh was said to have made? 

A. I don’t remember of anything; I didn’t talk much. 

Q. Did you tell them you had begun a suit in Chicago ? 

A. I don’t think I did. 

Q. Did you tell them anything about Judge Brown’s opinion; 
that you had been deceived in it? 

A. I don’t think I did. 

Q. Didn’t say anything about any of these things? 

(No verbal answer.) 


By Mr. Burton: I now offer in evidence the exhibits that we 
have produced : “ Exhibit 1,” letter of July 15th, 1879, from Marsh 
to E. C. Nichols; “ Exhibit 2,” letter of July 12, 1879; “ Exhibit 
3,’ letter of February 6th, 1880, from Marsh to E. C..Nichols; 
“Exhibit 4,” letter of April 21st, 1880, from Marsh to E. C. Nichols; 
“ Exhibit 5,” printed specifications and drawings No. 236,052; “ Ex- 
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hibit No. 6,” printed specifications and drawings of patent 
194 = No. 308,567; “ Exhibit No. 7,” notice, dated February 11th, 
1881, from Marsh and La Fever, to Nichols, Shepard & Com- 
pany; “ Exhibit No. 8,” blank form of license with interlineations 
filled out, but not signed, entitled “ License, with royalty, for Marsh 
& La Fever’s patent valve gear;” “ Exhibit No. 10,” Miles’ affidavit. 
By Mr. Burton: I will offer the roll certified from the United 
States court of the bill of complaint, the plea, demurrer, and dis- 
continuance. F think it comprises all the papers, the subpeena, &e., in 
the cise of Elon A. Marsh, Minard La Fever, and James Scoit 
against Nichols, Shepard and Company, Edwin C. Nichols, John 
Nichols, and David Shepard, who are put in with their official 
titles, being a case commenced May 3rd, 1883. 


(Said document marked “ Exhibit 16.”) 

By Mr. Burton: I also offer in evidence a file wrapper containing 
the Marsh application, being a certified enrollment from the Patent 
Office, stating what is in there. 


(Said document marked “ Exhibit 17.”) 


By Mr. Burton: I will also offer the proceedings in the first case 
of Marsh, La Fever, and Scott against Nichols, Shepard & Co., in- 
cluding bill of complaint, answer, replication, order granting leave 
to file amended answer, replication to amended answer, motion to 
strike Exhibit “A” from files—I don’t care for that—second amend- 
ment to answer, minutes of hearing, and the proceedings allowing 
bill & cross-bill, and the decree is here also. No opinion was filed. 


(Said document marked “ Exhibit 18.”) 
By Mr. Burton: I will also offer a certified copy ofthe bill which 
was filed in the third case. That case is still pending. 


195 (Said document marked “ Exhibit 19.”) 


Mr. BuRtTON: I offer the depositions of Mr. Ellsworth and Mr. 
Bradley and offer to show that they are out of the city. 


Epwin C. Nicuo xs recalled: 


I know Mr. Bradley. I do not know where he is to-day. He is 
not in the State of Michigan, I suppose at least. He is in complain- 
ant’s employ, and if he is attending to his duty he is in Wisconsin. 
Mr. Ellsworth is in Illinois; on the 26th of May was in Illinois, and 
Bradley was in Texas. I brought them both for the purpose of tes- 
tifying, and retained them about ten days. I finally felt obliged to 
send them away again, and for that reason instructed that their 
depositions be taken. 


By Mr. Burton: I now offer the depositions. 

By Mr. Parker: J object on the ground that the depositions were 
taken solely, as stated in the notice, for the reason that they were 
about to leave the State of Michigan and could not attend on the 
trial of the cause, whereas it appears that they are in the employ of 
the complainant and subject to its control. Notice having been 
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given heretofore of the taking of testimony in open court, the com- 
lainant cannot deprive the defendants of that privilege when he 

ve control of the witnesses. 

By the Court: The depositions may be admitted as a matter of 
course. 

Mr. Burton: I now offer the depositions taken in Indiana. I 
understand they are admitted without objection. 

By Mr. Parker: I have no formal objection to them. 

196 By Mr. Burton: That is our case. 


Complainant rests. 
Defense. 


Eton A. Marsi, sworn on the part of the defendants, testified as 
follows : 


I reside in Battle Creek, Michigan ; am one of the defendants in 
this case. I know Mr. E. C. Nichols; have known him since ’79, 
and have been acquainted with the business and shop of the com- 

lainant about the same length of time; have worked for them. I 
sews about this reverse gear. I invented it. I first called Nichols’ 
attention to it about Feb. Ist, 1880, by letter. Exhibit “3” is the 
letter. I received a written reply. I saw him the following day at 
his office, showed him a drawing of the device, and explained as 
fully as I could its prospective scope. Mr. Hoag, the mechanical 
superintendent, was present. I have heard Nichols’ testimony. I 
don’t think much was said with reference to using the device or 
trying it. Both Nichols and Hoag seemed to think it wouldn’t 
work ; at all events, wouldn’t bea satisfactory device to use; thought 
there was nothing in it. I afterwards placed the device on an engine 
I fitted up at the shops of the Battle Creek Machinery Co.; took it 
to the room of the society in the Eldred block, in that city. I then 
saw Mr. Nichols about it. He came and examined this engine while 
I had it steamed up. He expressed some surprise that it should 
work so nicely ; operated it; tested ita little. It was on a small en- 
gine. He thought perhaps while it might do well on a little engine 

it would not be of any account on a large engine, and rather 
197 sought to discourage any further experiment with it. He 
advised me not to spend time and money on it. He thought 
that so simple a device must be old. I think I told him at that 
time about an application for a patent. I don’t think much 
was said about complainant’s using it. There might have been 
something, but the result of Mr. Nichols’ examination didn’t war- 
rant any negotiation. Mr. Hoag saw the device afterwards, in July, 
’80. I didn’t have any more talks with Nichols until the latter part 
of August, about the 26th or 27th; that was at his office. I think 
Hoag was present on that occasion. 
Q. What, if anything, was said with reference of applying it to 


ne of their engines? 
me. t Aol solicited the application of the device to their engine, and 
_.._Mr. Hoag was also desirous of having it applied. Mr. Nichols was 
. paibee disiocli inclined ; thought he couldn’t allow the application ; didn’t 
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think they would want to use it in any event; rather refused, but 
told me to come up again inaday ortwo. I don’t think this inter- 
view lasted over half an hour. 

Q. What proposition, if any, was made? 

A. I don’t think there was any proposition of any kind made at 
that time. 

Q. What was said by Nichols, if anything, with reference to their 
not experimenting as to the policy of the company ? 

A. He expressed himself, either at that time or the day after, that 
they didn’t like to do that sort of thing; that they were in the habit 
of adopting devices of known merit; rather preferred to wait until 

other people had tested it and then adopt it. 
198 I think I went back the following day, or it is my im- 
pression that that interview was on Saturday and I went back 
Monday. 

Mr. Nichols finally permitted me to put the device on. I don’t 
remember who was present. I think we walked out in the yard 
together and looked at the engine before he gave his permission 
finally. I think we were alone. 

Q. On what terms was that permission granted ? 

A. It was agreed if I would put the device on myself, at my own 
expense, and not mutilate the engine or deter it from going to the 
fair that I might do so. 

Q. Was there anything said about Nichols being willing, but he 
didn’t think that his folks would consent to it? 

A. Yes. The day before he thought that his folks wouldn’t like 
to have it put on; thought they would object, but that he would 
see them and let me know when I came up again—that is, the 
other members of the company. 

Q. What was said, if anything, about any price to be paid for its 
use In case of a success? 

A. There was something said about that, and I told Mr. Nichols 
that the price wouldn’t be so steep that he couldn’t afford to use it, 
and he spoke up, with some warmth, that they were able to pay for 
it; they were probably able to pay for it, whatever the price would 
be, if they chose to use it. 

Q. What was said, if anything, or what condition was made, with 
reference to putting the engine back in its original condition ? 

A. Well, I agreed to do that, to put it back in its original condi- 

_ tion, if they chose to have me. 
199 Q. Where were you to do the work ? 
A. At their factory. 

Q. What was said, if anything, with reference to the future use of 
the device by them ? 

A. There was nothing said at that particular time, to my recollec- 
tion now. 

Q. Was there any agreement made about any future use? 

A. No, sir. 

Q. What agreement, if any, was made as to what should be paid 
for the future use, if any? 

A. There was no talk about future use. The idea Mr. Nichols 
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seemed to have — that they wouldn’t want to use it, anyway; that 
they were merely allowing me to put it on as a favor to me. 

Q. You heard Mr. Nichols’ testimony with reference to the agree- 
ment he says you made with him ? 

A. I did. 

Q. What do you say with reference to that agreement ? 

A. I have no recollection of any such agreement ever being 
made. 

Q. What do you say now? Was there or was there not such an 
agreement ? 

A. There was not. 

Q. At any time during the progress of putting it on was there 
anything further said with reference to any future use ? 

A. No; not during the application of the device. 

Q. What did you do after this permission was granted with refer- 
ence to it? 

A. I went on and made the patterns—made the drawings first 

and then the patterns—and got them cast there at the foundry 
200 and done the most of the fitting of it myself and applied it 
myself, stripping the engine to put this device on. 

Q. In the placing of the device on the engine what was done with 
reference to the adjustable abutment or stop against which the arm 
should rest ? 

A. Well, the device was applied with an adjustable stop at the out- 
set, but the manner in which it was applied wasn’t fully satisfactory. 
I wish to correct myself there. When I first put the device on there 
wasn’t any stop. I left the stop off. The , area at the engineer’s 
end of the engine held the device in place, but after I had made one 
trial, owing to another weak reach rod, the device was unsatisfactory, 
and I then put on a stop with an adjustable set-screw in it; it oper- 
ated satisfactorily after that. 

Q. Will you state in detail what you did in putting on that stop? 

A. Well, I made a sketch with a piece of chalk on the shop floor, 
and then had a blacksmith make the forging. 

Q. Who was the blacksmith ? 

A. The blacksmith was Michael Rainbow. After the stop was 
forged I drilled the holes in it, and with the assistance of one of their 
workmen 

Q. Who was that? 

A. John Henry; and finally applied the stop plate to the boiler, 
in connection with this device. 

Q. Was that stop included in the description of your invention in 
the original application ? 

A. No; it was not. 

Q. Application had been made before this, then? Did you after- 

wards make a claim for an application for a patent upon it? 
201 A. I did. 
Q. With what result at first ? 

A. Well, we got an interference with the—— 

Q. Was it refused ? 

A. It was refused. 
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Q. Why? 

A. Because it interfered with the claim of one Andrew J. Hoag, 
the superintendent of Nichols, Shepard & Co. 

In this interference testimony was taken, and it was finally de- 
cided in our favor. I think likely I was much as eight or ten days 
from the time I commenced making the patterns until I had the 
device on the engine ready to run successfully. The last day was 
the 8th of September. That engine was taken up for exhibition 
purposes; sent to the Springfield and Illinois fairs; from there it 
went to St. Louis, at the St. Louis fair; from there it went to Belle- 
vue, Illinois, fair; from there back to Battle Creek. I don’t know 
what finally became of it. 

Q. What, if anything, was said between you and Nichols while it 
was being placed on the engine about any use of the device by com- 
plainant? 

A. All of our talks about the use-of the device was after it was 
applied. During the application I was very busy and don’t know 
that I saw Nichols more than once, and then not to have any con- 
versation with him. 

I presume likely Nichols went with me to see Hoag and told Hoag 
to furnish me with whatever was necessary. Members of the firm 
got interested in the device after I got it put on the boiler. Hoag 
was especially so because he wanted a reversing device. I think 

Mr. Nichols was interested also. 
202 They were not using the link device, but a form which re- 
verses a gearing of the engine without reversing the motion 
of the engine, a sort of interchangeable gear which necessitated stop- 
ping the engine, and then they could reverse it by the shifting of 
one gear-wheel over into another. It necessitated a stoppage in order 
to do it. 

Outside of my own work there wasn’t very much labor done. Pos- 
sibly there might have been three days’ work by one man. I think 
that was by a pattern-maker, McKinney. He made a pattern fora 
gear-wheel; must have spent half a day, but I don’t recollect dis- 
tinctly. 

By the Court: State what you did. We don’t care to have you 
describe at length what each man did. What, in your judgment, 
was the three days’ work worth—the value of it? 

A. The value of that three days’ work wouldn’t exceed eight dol- 
lars. 

Q. What were those castings worth? 

A. Well, I think there was about 35 or 40 pounds of castings ; 
worth maybe two dollars, at the outside. . 

Q. What was done to the engine in order to change it from one 
device to the other? 

A. Nothing but slipping off the eccentric on the engine as it was 
and punching four holes in the boiler and attaching my device in 
the place of the eccentric that was taken off. The steam-chest was 
chipped out a little, which I did. | 

It necessitated a longer steam-chest. It did not spoil that one, 
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because we used it three or four weeks without any bad results 
203. whatever. No change was made or injury done to the shaft 
or eccentric or old machinery to hinder replacing it. I am 


machinist by occupation; have worked at pattern making and me- 


chanical drafting for about 14 years. I am well acquainted with 
steam-engineering and construction of boilers, &c. don’t think 
the holes would do the boilers an injury; there would be no partic- 
ular effect. [ was not paid anything as wages or expenses during 
the time. There was nothing said about my going with the engine 
anywhere while Il was putting on the device. The first time any- 
thing was said about that was after the engine had been success- 
fully tried. Nichols came to me and wanted to know if I had any 
objection to letting that device go to the fair with the engine. I 
told him I would think about it and see. I didn’t know I would 
have any objection. He says, “If you will permit it to go I would 
like to have you doit very much. It would bean attraction for 
the engine. I will pay you the same wages I pay my other men, 
and, in fact, let you take the place of one of my other men.” And 
after a little consideration I consented to do so. He said he would 
give me two dollars a day and expenses. For expenses I got $50 at 
the office, which wasn’t enough, and I borrowed seven dollars of 
Bradley ; total, $57. : 
That was not enough; it lacked several dollars of what I paid 
out. I paid out other py while I was gone. In addition to 
my railroad fare and hotel bill I must have paid ten or twelve dol- 
lars for repairs and labor on the fair ground and the toll of going 
there on the river bridge; several items, I don’t remember what 
they all were. 

204 The engine was shipped to the fair on the 18th of Sep- 
tember, ten days after the trial. I recollect seeing Nichols 

on or about the 18th with reference to the complainant taking an 
interest in the matter. The day before this interview he asked me 
what I proposed to do with it. I told him I had an idea of intro- 
ducing it to the trade after I got my patent. I told him the con- 
dition the patent was in. He made some remark about the diffi- 
culty of getting a patent; he mentioned his pool that he is con- 
nected with, and said he didn’t want anything to do with the device 
personally. That evening I got to thinking it over, and thought, 
perhaps, he had some idea of making me a proposition and didn’t 
know just how to get at it, and sothe next day I asked him in 
plain terms if he had any such thing in his mind, and he said no, 
that he hadn’t; wanted me to distinctly understand that if he ever 
wanted to use that device, which was doubtful, that he would use it 
anyway, whether I had any claim on it or not in the way of a 


patent. 


By Mr. Hite: 


Q. When was this? 
A. This was on the 18th of Septeinber. 
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By Mr. Hitt: 


Q. Before it went to the fair ? 

A. I think the engine went that same day. I know I went on 
the 19th, and I think the engine went the day before. I know 
Samuel J. Bradley; his and Mr. Elisworth’s testimony was taken 
at Detroit in my presence. 

. You heard Bradley testify about its being common talk that 
Nichols, Shepard & Company was going to use this device. What 
do you say as to that? 

A. I can say that it is not true. I never made any sucl state- 

ment as he accredits me of making. I did not state to third 
205 parties on that occasion, in his presence or out of his pres- 

ence, that complainant had made any arrangement for the 
use of it, nor did I ever make any such representation. 

After Mr. Etlsworth’s testimony as to praising up the device quite 
likely that is true. I never lost a good opportunity to speak a good 
word for it. 

There was some difficulty about it between Bradley and myself, 
and we haven’t been on speaking terms since the St. Louis fair, four 
years ago. We were never very intimate; in fact, I saw very little 
of him until those fairs; had some difficulty with him during the 
fair. The way it arose—the first thing he done when he went to 
Springfield was to give me orders to wipe the engine up, oil it, build 
up the fire, and get the things ready for business, while he sat down 
on boxes and smoked a cigar. I knew it was his business, so I 
didn’t agree to do it. I told him i would help him doit. It started 
from that. At St. Louis we disagreed about the running of the en- 
gine. He told me he would knock medown. I concluded I would 
go home. Mr. Ellsworth smoothed the matter over and I didn’t. 

Q. Who had charge of the party ? 

A. Mr. Ellsworth. 

Q. Have any trouble with him? 

A. No, sir. 

Q. Did Mr. Bradley have charge of it in any shape? 

A. Not any more than is usual as helper. 

I had an interview with Hoag just before I went to the fair or 
just before I came back. My impression is it was right away after 
I came back. It was in regard to what I intended to do with the 
device. He thought it a pretty good thing, and said I ouglit to see 
Ed. Nichols and make some arrangement with him whereby Ed. 
could handle it for me—make some money out of it. I told him [ 
had previously sold a half interest to Mr. La Fever, and while it 

was too late to make Nichols any offer of an interest, yet we 
206 hoped to do some business with him in the way of using it 

on their engines. He thought if La Fever had an interest in 
it that was the end of it. I also saw Hoag with reference to this 
matter after he had obtained his patent—the one that was afterwards 
an interference; that was at Gogonac Lake. I met him on the deck 
of a little steamer I was running, and he said that he had—— 


Mr. Burton: We object to what he said. 
15—136 
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Witness: He said that he had obtained a patent on that device, 
and wanted to know what we could do about it. He thought we 
had better sell the other half to Ed. Nichols; said he had assigned 
his patent to him. 

After I came back from the fair we had some interviews with Mr. 
Nichols in November. I think that La Fever and I met Nichols at 
his residence in Battle Creek on the evening of November 7th. He 
met me at the shop one evening and requested me to come up to 
the house. He said that he wanted to talk about the invention. 

I told him La Fever was an interested party, and if he wanted to 
talk about that device it would be proper to invite Mr. La Fever. ! 
He says, “All right.” We went up the next evening to his residence. 

Mr. Nichols commenced in a general way to talk about the inven- 
tion, and he inquired what success, if any, had attended our efforts. 
He told us some of the difficulties he had met with or some diffi- 
culties some other men had met with in introducing inventions, and 
advised us not to put all our hard-earned money in the invention ; ( 
thought we would sink it. He seemed to take, at least said so, a 
friendly interest in my affairs, and that was the object of pe 
207 meeting. Hedidn’t care to use the device,and,as he expressed 
it, wouldn’t give a snap of his finger for it; wouldn’t go 
across the road to own it. That, 1 believe, is the substance of the 
interview. 3 

Q. Do you remember his saying anything about whether he could 
mwnake or break that patent if you obtained one? 

A. Yes. He spoke about his pool that kept an attorney at Wash- 
ington, and he told us that he could make or break the patent at 
his will. 

Q. Anything said about any use of it by complainant? , 

A. He said that they didn’t. Nichols, Shepard & Co. wouldn’t 
use it; didn’t want to use it. We talked with him about that. 

Q. What was said, if anything, about their having a right to use 
it if they wanted to? 

A. Nothing. 

Q. Anything said about any agreement they had made to use it ? 

A. No, sir. 

I recollect meeting him later in the month and telling him about 
having received notice of the allowance of the patent, and thought 
it would be good news for him. He seemed to take so much inter- 
est in it. He said he knew it; knew it before 1 did, but said it 
would be a straw patent; wouldn’t be of any account. 

After the patent was allowed and before it issued I went among 
the manufacturers introducing it. I went to the works of Gaar, 

Scott & Company ; applied it to one of their engines; they took out 
a license. From that we took and made application of the device to 
several other engines; took licenses, many firms. I never 

208 did as much in the way of work in applying the device in 
any other place as I did at the work at complainant’s. These 

_ manufacturers bave always freely accorded meevery facility, all the 
material I desired and such as I desired, and men to do the work, 
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Q. What representations, if any, did you make to those licensees 
that Nichols, Shepard & Co. were using it or going to use it? 

A. I told them on the start that Nichols, Shepard & Co. were 
using it, and they admitted that they had been using it against our 
protest. 

Q. What did you say to Mr. Lamb, whose testimony was taken, 
with reference to their use of the device ? 

A. Well, I presume I told him that Nichols, Shepard & Company 
were trying to steal it, and that they were using it; said substan- 
tially the same to William D. Scott. 

(. Do you know whether or not they signed the licenses because 
complainant was using it’or because it was proven to be a good 
thing ? 

Objected to. . 


A. They signed the license because they thought they were going 
to use it; they liked it upon trial, and thought I had a big thing. 
They advised me to set a certain figure for the license. I think they 
were the first ones to sign one. They were in every way friendly. 
I don’t think the position which complainant took had anything to 
do with them. 

I came back from that trip; I think I was home New Year’s Day, 
and stayed one or two days. Then I went back; didn’t get home 

again until early in February. I was not in Battle Creek at 
209 ~=all during January, and did not see Mr. Converse in Janu- 

ary. I heard his testimony with reference to a statement 
with him. I did not make any statement to him in January with 
reference to any license or agreement with Mr. Nichols or complain- 
ant to use this device. I first became acquainted with him the fall 
of 1880. I met him September 18th or 20th, along there some- 
wheres, and don’t remember meeting him again until the following 
March of ’81. The occasion of first meeting him was that La Fever 
was acquainted with him, and he had Converse draw the agreement 
between him and me of the transfer of the interest in this invention. 

Q. Did you ever state to him that Nichols, Shepard & Company 
had made an arrangement with you by which they were to have 
the use of this device ? 

A. No, sir. 

Q. Did you ever state to him any agreement, that there was any 
agreement of any kind by which they were to have the use of it? 

A. No, sir. | 

Q. Did you ever state to him that the understanding was that 
they were to use this device, but that Nichols had treated you shab- 
bily and now they must pay for it? 

A. No, sir; I never told him anything of the kind. 

Q. Did you have any conversation with him at any time from 
which it could be implied any such statement or that any such ar- 
rangement existed that you know of? 

A. I don’t think I ever had such a conversation. No, sir. 
210 (. What were your relations with Mr. Converse subsequent 
to your first meeting, in Mareh, 81, whether that of attorney 


and client? | 


116 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


A. I think he acted for us in that capacity. I was away most of 
the time. . I think he did some business for us through La Fever in 
my absence. 

I was informed by La Fever on my return about a notice being 
drafted and sent to complainant. 

Q. Did you sign the notice ? 

A. I see there is some misapprehension here. There were two 
notices served on complainant. The one that you refer —,I think, 
wasserved prior tothis one. This one I served myself. All the knowl- 
edge I have of the other was information from La Fever. Subse- 
quently the notice marked “ Exhibit 7” was served by myself. 
This is my signature: “ Marsh & La Fever, by E. A. Marsh.” Iam 
not certain whether I saw Converse with reference to this notice. I 
am not certain who drew it. I think it is in Converse’s handwrit- 
ing, but don’t know. It isn’t mine. I went up to the office toserve 
this paper on E. C. Nichols, but not finding him in I left it with the 
head clerk, Franklin T. Roberts. I think I explained the nature 
of it to him ; did not know whether it came to Mr. Nichols’ know}l- 
edge until to-day. 

Q. Had you seen Mr. Nichols before the service of that notice, 
Exhibit “7?” 

A. Yes; I think I saw Mr. Nichols about that time. I guess it 
was the sixth of February, 1881. I think I had just returned 
from Indianapolis, where I had been applying a device, and he 
asked me what success I had met with and I told him, and he 

then wanted to know if those parties had taken out a license, 
211 and I told him they had, and he seemed to be glad and inter- 

ested ; thought he would like to take out a license and be as 
friendly, at least, as other people. He wanted to know if I had one 
of the contfacts with me. I told him I hadn’t one with me, and he 
said he would like to see one. I agreed to bring one up to his office. 
A day or two later, on my way to the office with a blank partially 
filled out, I met him, and he changed the place of meeting to his 
house the following evening, and I met him there. 

Q. I now show you Exhibit “ 8,” and ask you if that is the form 
of license you filled out and took on that vccasion. 


(Witness examines “ Exhibit No. 8.”) 


A. It is. 

Q. You heard his testimony that that license and the notice were 
brought by you to him together ? 

A. Yes, sir. 

Q. Was that true? 

A. It was not true. 


as ~ Q Will you go and state what occurred when you took that paper 


tohim? I understood you to say you went to his residence the next 


| i. 8, sir. I went to his residence with this paper and another 
reat illed out the same as that, expecting that he would sign. 
Q. Thinking to have them signed in es image ? 


(es, sir; we always have them signed in duplicate. I let him 
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take this one; he looked it over and wanted to know if anybody 
had signed a license of that description. I told him they had—there 
had been several parties; and he said that he wouldn’t sign such a 

document, and then he wanted to know how much I was go- 
212 = ing to charge him for the use of the device. I told him we 

proposed to charge him just the same and no more than any 
one else. He said he would never give us a cent; took the license, 
folded it up, put it in his pocket. 

Q. You have never seen it since until to-day ? 

A. I never saw it until to-day since 

Q. Was there anything said by you on that occasion in relation 
to discontinuing the use of it? 

A. Yes, sir; | warned him then if he didn’t intend to pay for it 
to stop using it at once, because we would not tolerate an infringe- 
ment. 

@. What next? 

A. He said if we wanted to fight Nichols, Shepard & Company, 
or “ buck it” rather, as he expressed it, that we might fire ahead ; 
we would find out that they had more money than we had, that a 
lawsuit was no laughing matter, or words to that effect. 

Q. What next occurred with reference to this matter ? 

A. The service of this notice. 

Q. What claim did he make, if any, with reference to the right 
to use the device at the time you took the license papers ? 

A. He didn’t make any claim at that time. 

Q. Do you recollect an interview with him at the First National 
Bank in Battle Creek in the early spring of 1881—some time there- 
abouts ? 

A. I do. 

Q. Was that before or after this license paper had been taken to 
him ? 

A. That was after, I think. 

Q. How did that interview come about? 
213 A. Well, he called on Mr. La Fever at Merritt’s shop and 
requested an interview with us. He said he had some papers 
to show us that interested us and set a time to meet him at the City 
Bank. 

Q. Then what occurred at that interview ? 

A. Well, he showed us some copies of patents which he thought 
were anticipations of our device, and he also showed us an opinion 
from an attorney, which he claimed he gave a hundred dollars for. 

Q. Did he claim that then ” 

A. Yes, sir. 

Q. Do you remember the man’s name? 

A. Well, he didn’t tell me the man’s name. He said that an at- 
torney in Washington had furnished him an opinion for which he 
gave a hundred dollars. He carried that opinion and he read some 
extracts from it that our patent was wholly anticipated, of no force ; 
he had ealled the meeting, he said, to show us where we stood, and 
he wanted to know if we couldn’t drop or compromise in some way 
whereby he was to have a shop right and we make all we could out 
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of the invention. He said that he had twenty-five thousand dollars 
which he would put into the suit if we chose to fight it, but he pre- 
ferred to take a shop right and let the matter drop. That was, I 
believe, the substance and the meaning of what he said. 

Q. What, if anything, was said about you having made any ar- 
rangement with him by which they were to have a shop right ? 

A. Not anything. 

Q. What did you say in response to this statement ? 
214 A. Well, we told him that the most of these patents which 
he had showed us, we had already copies of thein or some of 

them had been cited as anticipations by the office in their prelimi- 
nary examination ; and as for the opinion—his attorney’s opinion— 
we didn’t happen to take much stock in that, because we had an opin- 
ion from another attorney, who said that we would win the case. 

Q. When did you first employ Converse, so far as you know, before 
or after that interview mentioned ? 


Witness: That is, the interview I am speaking of now? 
CouNsEL: Yes. 


A. Well, it was after that. 

Q. Had Mr. Scott vbtained an interest in it at the time ofj the in- 
terview ? 

A. I think he had. 

Q. Have you any means of fixing the date of that? 

A. Yes, sir; I think I can. I haven’t the means here; for that 
reason I can’t tell so well now. 

Q. Did you keep a memorandum of these interviews? 

A. Yes, sir. 

Q. Of what you were doing at that time? 

A. Yes, sir. 

Q. Where i is that book now? 

A. I haven’t got the memorandum book, but I have made notes 
from time to time, either on a scrap of paper or in some way, so 
that I can fix those dates, nearly all of them. 

Q. Did you send Mr. Converse to see Mr. Nichols early in April 


some time? 
215 A. Yes,sir; I think I did, in connection with Mr. La Fever 
and Mr. Scott. 


Q. What statement did he make after having returned? Did he 
put it in writing after his return? 
A. After his return from that interview he told us substantially 
had occurred. We thouglit it would be a good thing to have 
d and requested him to put it in writing, and he wrote it on 
ratch heck. { tore the sheets off, and gave them to us. 
. Did he state to you on his return that Mr. Nichols claimed that 
mu had made an arrangement whereby they were to have the right 
ise ¢ the device on their engines free? 
_A.N eed he did not. 
d hesay anything of that kind as a part of the conversa- 
part o _the statement Mr. Nichols made? 
he did not in my hearing. 
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Q. Did he state orally anything more or different from what ho 
wrote on the scratch book ? 

A. No, sir. 

Q. I now show you “ Exhibit 11.” What is that paper? 


(Witness examines “ Exhibit No. 11.”) 


A. That is the paper he gave us at that time. 

Q. The first portion of it? 

A. Yes, sir. 

(. There is another portion there dated later. I will come to that 
in a‘moment. Was there any response made by Mr. Nichols to 
that interview ? 

A. None that I know of. 

. Do you know whether or not Mr. Converse had a second inter- 

view with Mr. Nichols as your attorney ? 
216 A. Yes, sir; he so informed us, that Mr. Nichols called at 
his office, something like two weeks after that, and spoke 
about some correspondence he was having with other manufacturers, 
and he also put that in writing, the substance of his interview. 

Q. Did he state that Mr. Nichols said anything to him about any 
arrangement or agreement or understanding whereby they were to 
have the right to use the device? 

A. No, sir. 

Q. Did he state anything different from what he put in writing ? 

A. No, sir. 

Q. Well, now, at the second interview on that paper state what 
he did. 

A. Well—that is, I have given it as the substance of the second 
interview, of which I have spoken. 

Q. What did he say Mr. Nichols said with reference to you and 
Nichols, Shepard & Co. working the invention together? 

A. Well, he said that Mr. Nichols was very indignant to think 
that we wouldn’t recognize his right after telling us how to handle 
that device, and stated that Nichols wanted the right to use it free 
of cost, and if we would give it to him why he would allow us to 
own the rest of it, or words to that effect. 

Q. You subsequently brought a suit in Detroit ? 

A. Yes, sir. 

. Do you remember about the date of that? 

A. I think we filed our bill on the 8th of June, ’81. 

Q. Did you have, during this time and before the filing of that 
bill, any interviews with Mr. Scott in the matter—you three to- 

gether? 
217 A. Yes, sir. 

Q. You heard Mr. Scott’s testimony this morning that 
when he bought into the patent he had no knowledge of that notice, 
Exhibit “ 7,” did you’ 

A. Yes, sir. 

Q. What is the truth about that? 

A. My impression is that he knew about it; I am quite certain 
he did. 


ee . 


. _— , — 
Fi te Gee 2 _ Cok sa r ae 
3 6d sae. * Ps 3 33 
* *.. eee it ee. ere wh ee 
ie he a ee es “ we 
> Ce eee 
Sle - Z 
Roan ‘*« a? 
z 


120 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


Q. You heard him state that you and Mr. La Fever told him that 
Nichols, Shepard & Company were going to use thisinvention. Did 
you so tell him? 

A. I don’t think I did; no, sir. 

Q. Was there anything said about Nichols, Shepard & Co. having 
the right to use it? 

A. No. 

Q. Or having made any arrangement to use it ? 

A. No, sir. 

Q. Was there anything said about their using it—they were 
using it? , 

A. I presuime likely there was, from the fact that they were using 
it, and | know we thoroughly informed Mr. Scott of the attitude of 
Nichols, Shepard and Company, and that probably they were going 
to use it, and that they were using it. 

Q. Did he know or did you inform him that they claimed the 
right to use it—that they elaimed the use of it regardless of 

A. No; I don’t know as they claimed to use it at that time—that 
is, claimed the right to use it. 

Q. You spoke of their attitude in regard to using it at that time, 
and that Mr. Scott was informed of the attitude. What do you 
mean by attitude? What position they took? What was the under- 

standing of the position Nichols, Shepard & Co. took ? 
218 A. That they were trying to appropriate it without recom- 
pense. ‘That was fully understood by Mr. Scott and by us. 

Q. After that bill was filed and some time in the early part of ’82 
did you have another interview with Mr. Nichols at Converse’s 
office ? 

A. Yes, sir. 

Q. Who were present ? 

A. Mr. Scott, Mr. La Fever, and Mr. Converse. 

Q. What, if anything, was said on that occasion relative to this 
device and the controversy between you ? 

A. Mr. Nichols brought up the question of thesignature, stating 

Q. Signature of the patent ? 

A. Signature of the patent. He says, “ You are now where I 
thought, which I have known for some time ;” and he went on and 
stated that the defect was fatal, but that it could be fixed up without 
becoming generally known. He thought it would be a good oppor- 

tunity to settle the matter up by giving him a shop right. 

Q. What was said, if anything, relative to the patent they had 
obtained from Hoag ? 

A. He spoke about that, and offered to pool with our patent. I 
believe he offered that as one of the considerations for a shop right. 

Q. That is, offered it to you? 

A. Yes, sir. 


By the Court: 


Q. To settle up the suit in Detroit ? 
A. Yes, sir; the infringement suit. I presume the interference 
suit, too. 
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By Mr. PARKER: 


Q. Was the interference suit in progress at that time? 
A. Yes. 


By the Court: 


Q. What time was this? 

A. In the spring of 1882; it was instituted in the fall of 1881. 

Q. Say anything about having the dead wood on you? 

A. Yes. 

Q. What did he say with reference to that ? 

A. Well, that was the expression; that he had dead wood on us; 
that he had usin a place now where he could do just about as he 
had a mind to in regard to the title or destruction of the patent un- 
less we acquiesced in his scheme. 

Q. You heard Mr. Converse’s testimony about Mr. Nichols claim- 
ing on that oceasion that they had the right, or, rather, that Nichols, 
we * & Company had the right originally to use this? 

A. 

Q. What can you say in reference to that? 

A. I didn’t hear Mr. Nichols make any such remark at that 
time. 

Q. If he had made it would you have heard it? 

A. I think I would; yes, sir. 

Q. Was there any such claim made to your knowledge on that oc- 
casion ? 

A. No, sir; not up to that time. 

Q. When did you first hear any claim of that kind, Mr. Marsh ? 

A. Well, I can’t remember just at present, but it was within the 
last two years that I first heard of that. I don’t think I ever heard 
that claim made by ary one until within the last two years, any- 

way 
220 O. You heard M. Scott’s testimony about that interview 
that occurred at Mr. Nichols’ house in September, 1883 ? 

A. Yes, sir. 

(). Had you heard of any such claim before that interview ? 

Yes, sir; I had. 

Q. How did you hear of it? 

A. Mr. Metcalf was the first man that told me. He said that Mr. 
Nichols was circulating that report among the citizens of Battle 
Creek, and had claimed to several that Mr. Marsh actually gave him 
a shop right. That was my first knowledge,and it must have been not 
more than two or three months before that interview at the house 
that Mr. Scott 

Q. You heard Mr. Scott say how that interview came about? 

A. Yes, sir. 

Q. Will-you state what you know about it ? 

A. Yes; I went down to the State fair at Detroit in the fall of ’83, 
and while there I met Mr. Parker, my counsel, and Mr. Burton, 
counsel for Nichols, Shepard & Company. In the general conver- 
sation it developed that Mr. Nichols had been down to Detroit, and 
16—126 
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had felt a desire to have the case settled up, and those attorneys that 
I speak of advised us or some one of us to go and see Mr. Nichols. 
When I got back home I told Mr. Scott and La Fever what I had 
heard at Detroit, and it was decided by all three of-us that one of 
us or two go up and see Mr. Nichols. We first requested Mr. Scott 
to go, but he said he didn’t want to come in contact with the 
921 ‘villain underany circumstances. It was a foregone conclu- 
sion with Mr. La Fever, so, as usual, I was selected to go, and 
the next evening I went up to Mr. Nichols’ house, and his daughter 
came to the door and said Mr. Nichols was engaged, but I might 
walk right in. She opened the library door. As I stepped up Mr. 
Nichols and Mr. Scott were having a sort of tete-a-tete together and 
their heads, perhaps, two or three inches apart, going into the mat- 
ter pretty fully. They were both surprised, and I was, too. Mr. 
Nichols 
Q: Will you state whether you heard anything that they said as 
you went in? 


A. No; I didn’t hear anything that they were talking about. 


Mr. Nichols spoke up and said they were talking about our case, 
and, as it was a matter that all three of us were interested in, I had 
better take a seat and sit down and talk it over. Well,I was rather 
inclined to withdraw, seeing Mr. Scott there. I thought he had 
changed his mind and had concluded to talk with Mr. Nichols about 
it himself. I did stay, and we talked it over; finally came away 
without making any arrangement. 

Q. What proposition, if any, was made? 

A. The only proposition that was made was one that Mr. Scott 
made. He agreed to take ten thousand dollars for a shop right. 

Q. What became of that; what was done? 

A. Mr. Nichols said he wouldn’t entertain that proposition. 

Q. How long did that interview last? 

A. Well, I think it must have lasted an hour and a half. 

Q. What was said, if anything, with reference to the interference 

ease in Washington ? ss 
222 A. Mr. Nichols offered to bet me ten thousand dollars 
against one that he would win it—bhis folks. 

Q. Was he bluffing generally or appeared to be? 

A. I thought perhaps he might have been. 

Q. You heard Mr. Nichols’ testimony with reference to his claim 
of a right? 

A. Yes, sir. 

Q. On the part of Nichols, Shepard and Company ? 

A. Yes,sir. 

Q. You heard Mr. Scott’s testimony ? 

A. Yes, sir. 

Q. Will you state what there was to that ? 
_ _ A. I didn’t know anything about it until afterwards. The first I 

_kne of it was I noticed it there in the paper containing an extract 

rom Mr. Scott’s affidavit. | 
2% Was there anything of that kind on that occasion ? 
thing of that kind was said by me. 
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Q. Did Mr. Nichols make any claim on that occasion that you 
had given Nichols, Shepard & Company a shop right? 

A. Yes, sir; he did claim it at that time and for the first time 
to me. 

Q. Was that the first time you had ever heard him make the 
claim ’ 

A. It was; yes, sir. 

Q. What did he say with reference to that claim ? 

A. Well, he said substantially, I think, what he said here to-day— 
that I had promised it to him. ; 

Q. That you promised him a shop right? 

A. That I promised him a shop right; yes, sir. 
223 Q. What was said with reference to your putting it in 
writing ? 

A. Nothing whatever. I merely denied it. Well, the way the 
matter came about, he told this to Mr. Scott; he did not tell it to 
me. Mr. Scott said that he heard of it before, and he says, “ Elon 
denies it.” 

Q. That was you? 

A. Yes; and he turned around ; says he, “ Don’t you deny it 
“Why,” I says, “certainly 1 do. Mr. Nichols knows better; of 
course I deny it.” That was all I remember being said on the 
subject; we came away then. 

Q. What did Mr. Scott say to you afterwards about that? 

A. He thought it was a lie; that is what he told me as we walked 
down together. 

Q. You spoke about seeing a statement of Scott’s affidavit in the 
paper about your making an admission ? 

A. Yes, sir. 

Q. Is that a copy of the articles there? 


9» 


(Witness examines “ Exhibit No. 13.”) 


A. Yes, sir; that is the copy which I saw. 

Q. That, you say, was the first time that it was claimed you made 
that statement that you know of? 

A. Yes, sir; that is the first time that Mr. Nichols claimed it in 
my hearing. 

Q. The first time you heard of the admission ? 

A. Yes, sir; the admission. 

Q. Did you have an interview with Mr. Scott shortly after that? 

A. Yes, sir. 

Q. That evening ? 
224 A. We walked down to the city together from Mr. Nichols’ 
house ? 

Q. Did you and Mr. La Fever have an interview with Mr. Scott 
two or three days afterwards ? 

A. Yes, sir. 

Q. Was anything said about your making this admission ? 

A. No, sir. 

By the Court: Are you undertaking to prove the statement of 
codefendants ? | 


eye 


— 5 2 7 
: , mee s 633 6 ie ae ate: tt 
Pe a he , ae Nigh gt oe Mes ae eee Pa S i. Soe ae ache Pie, ig Pant tne ee 

d ‘ ae Je Fg hs tom ede ee % ; a ‘aul a » 9 pig Re ae gt is ges bs. ; a A) 
a Fe teh e Sees ve Dae ON eee Bes ty eee fa Ty ae, ee 
a. Ei. % " in ee a pe Sepa ee Sw : ose ee - 

er ‘3 te ee 7 ee tg pone ‘ oo 4 
a* 


9724 = =ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


By Mr. Parker: With reference to Mr. Scott’s testimony about 
the interview. 


Q. In that interview did Mr. Scott say anything about your 
having made any such admission ? 

A. No, sir. 

Q. Was there anything said about the claim of Mr. Nichols that 
you had given them a shop right—was that matter referred to? 

A. Yes. Mr. Scott brought that up. He was telling La Fever 
what Mr. Nichols claimed, and he didn’t seem to attach much im- 
portance to Mr. Nichols’ claim. 

Q. Did he say anything about having brought a suit rescinding 
the sale on that occasion ? 
A. No, sir. 


By Mr. Parker: I want to reserve the right until to-morrow for 
a memorandum that Mr. Marsh couldn’t find to put such questions 
as may be necessary at that time. I don’t think of anything I want 
to ask further. : 


Cross-examination by Mr. Burton : 


Q. How long have you been living in Battle Creek ? 
225 A. About fourteen years. 
Q. When were you first employed by Nichols, Shepard & 
Company ? 
A. I was first employed by them, I think, in the fall of ’78. 
Q. How long did you continue in their employ ? 
A. Not very long. I think only just during the winter. 
Q. Then were you employed again in ’79 ? 
A. Yes, sir. 
Q. Whereabouts were you employed at that time? 
A. I was employed as a road hand at that time. 
Q. How long did that employment continue? 
A. About three months. 
Q. Then did you go into their employ after that ? 
A. Then I went into shop-work until the latter part of December, 
I think ; only five or six months. 
Q. What were your relations with Mr. Nichols during that time? 
A. I hadn’t any except that he employed me to go on the road. 
While I was on the road I was under his orders. 
Q. Were your relations with him pleasant or otherwise ? 
A. Well, they were pleasant most of the time. 
Q. Have any disagreements with him? 
A. No; nothing of a serious nature. 
© Q. Did you have any disagreement with other members of the 
* company? 
A, Yes; I did. 

_ @Q Did Mr. Nichols rather take your part in the disagreements 
BE cn with the other members ? 
© 22% A. No, sir; not that I know of. 

eae Q. The old gentleman, John Nichols, rather objected to 


working there, didn’t he? 


Tite: See oe 
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A. Not that I know of. 

Q. Wasnjt you sent out on the road asa road hand rather as a 
matter of fa vor because Mr. Nichols wanted to employ you and Jobn 
Nichols objected to your being employed around in the vicinity 
where he was? 

A. I couldn’t state. I don’t know anything about it. I never 
had any such suspicion as that. 

Q. When did you make this invention—this reversing gear ? 

A. Well, sir, I first made this invention on the 25th day of De 
cem ber, 1879, on Christmas Day. 

Q. What did the invention consist of? 

A. Well, it consisted of two gears of equal diameter, one mounted 
on the main engine shaft and the other in the lever fulcrum around 
such shaft, carrying a wrist pin, to which a valve rod was connected, 
and provided with * * * for shifting this movable wheel in its 
bearing either on one side or the other of a line drawn from the 
center of the shaft—the reciprocation of the valve—for the purpose 
of reversing the movement of the engine. 

Q. Is that all ? 

A. Well, that, with the various facilities for its operation. The 
scheme I had in my head at the time that it should be a device—— 

Q. Was that all the invention ? 

A. In its detail I carried it further. I provided means for stop- 
ping the reversing arm at acertain necessary point—fixed point or 

adjustment. 
227 Q. When did you make that invention of that part of it, 
the device for stopping ? 

A. When I made the original. 

Q. All made together, was it? 

A. Yes, sir; it was obvious to me, and probably would be to any 
mechanic, that the device must have a certain stopping point 
necessarily. I thought of it because I couldn’t help it. 

Q. It was all one invention, then, was it? 

A. Well, it was developing all the time. 

Q. Did you include the whole of the invention in the first machine 
you made? 

No. 

What part was left out ? 

The portions which were called adjustable stops was left out. 
Was the adjustable stops put on your original invention ? 
Yes, sir. 

Did it work without adjustable stops ? 

. Certainly it did. 

Worked perfectly well without adjustable stops ? 

Yes, sir. 

Was the adjustable stops necessary ? 

. It was not by any means; no, sir. 

. Why did you include them in the invention ? 

. Because they are valuable facilities for operating the device— 
that i is, in setting the valve. 

Q. What was the first engine that you made ? 
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Witness: Where ? 
CounsEL: The first engine to which you applied this device. 


228 A. It was a little upright engine, which is now owned by 
Martin Brown, and has been for the last five or six years 

used as a printing-press engine. 

Q. That is the one you say you did not apply adjustable stops? 

A. No; that I did apply adjustable stops to that one. Nichols, 
Shepard & Company’s engine was the one I didn’t apply them to on 
the start. 

Q. The first machine you did have adjustable stops ? 

A. Yes, sir. 

Q. But the first one that you applied at Nichols, Shepard & Com- 
ahr aay you didn’t apply adjustable stops ? 

A. No. 


Q. Or any other stops adjustable? 

Witness: Nostops; they were readily adjustable. 

Q. Wasn’t one a set-screw ? 

A. Yes; inthe second trial they were ; in the first trial there would 
be no stop plates. We had a regular lever quadrant with notches in 
it, which was an effectual stop so far as it went, but it wasn’t rigid 
enough and allowed the device to tremble, the reach rod to buckle ; 
if it had been stiff enough it would have been an effectual stop ; 
then, to obviate it, I put a stop plate with an adjustable stop in it. 

Q. That was on this special engine ? 

A. Yes. 

Q. Before it went away ? 


A. Yes. 
Q. Was that change that was made there essential to the working 


of that engine? Would it have worked before that ? 
229 A. Yes; the change certainly was necessary, but I might 
have made it, made the necessary change, in putting on a 
heavier reach rod, which would be so heavy that the engine wouldn’t 
have power enough to buckle it up, even if the whole force of the 
engine were exerted on it. 
. Before that you had two adjustable stops on the Moon engine? 
. Yes, sir. 
Where is that engine now? 
I don’t know where it is now. 
When did you say Mr. Nichols saw this the first time? 
. I think it was the tenth of March, 1880. 
. Adjustable stops were on that, were they ? 
. Yes, sir. 
Q. At that time did you tell him that you had made application 
for a patent—at the time you showed him the little engine for the 
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A. I think I did; yes, sir. 

Q. Did you at that time consider the use of the adjustable stops 
essential to proper working of the engine ? 

A. No. | 

Q. Do you now consider it essential to the working of the device? 
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A. No, sir; I never considered the adjustable stop-work essential 
to the working of the device. 
Q. But you considered some stop essential ? 
A. Yes, sir. 
Q. You never have made one of those engines without using a 
stop of some sort on one of those reversing gears? 
230 A. No; I never made a reverse gear without a stop of some 
kind ; at least I never used one without a stop. 
Q. Did you make any statement of the necessity of a stop in this 
device in your first application ? 
A. Yes, sir; I think I did. 
Q. Did you make any claim for it? 


By Mr. Parker: I object; it is a matter of record. 


Q. Why did you not make a claim for it? 

A. I guess you will have to ask my solicitor about that; I think 
that matter was intentionally omitted in some way. 

Q. You saw the specifications and signed them, did you not? 

A. Yes; but I gave the attorney full power of attorney to substi- 
tute or amend. 

Q. Did you give him full power to leave out any part of it that 
he saw fit? 

A. I think that was the scope of the power of attorney; I am not 
certain now. 

Q. Why did you afterwards make a second application, in which 
you applied for these stops, in combination with what you had pre- 
viously obtained ? 

A. Well, because [ wanted a patent on it. 

(. You understood you had no monopoly over that by virtue of 
the first patent ? 

A. I think I could only take the advice of counsel in that matter. 
Just what my thoughts were at that time I couldn’t tell you now. 

Q. Did you swear to this bill in the last case in the United States 
court, of which Exhibit “19” is a certified copy? 


231 (Witness examines Exhibit No. “ 19.”) 


A. I don’t know. I presume I swore to this. 

Q. You swore to a bill to be filed there, did you? 

A. Yes. 

Q. Was it read to you or did you read it? 

A. Yes; I read it; yes, sir. 

Q. I call your attention to section six of this bill: “And your 
orators further allege that the invention described in said letters 
patent numbered 236,052, dated December 28th, 1880, and the let- 
ters patent numbered 308,567, duted November 25th, 1884, are ca- 
pable of being used and are necessarily used conjointly and in the 
same machine or mechanism.” 

A. Yes. 

Q. Do you remember that? 

A. Yes, sir. 

Q. Is that true? 
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By the Court: F would like to enquire what figure this inquiry 
into the merits of that patent cuts in this case? 

Mr. Burton: It is material as showing what was included in the 
contract that was entered into, as we claim, at Mr. Nichols’ shop, if 
they were necessarily used in the same mechanism. If any contract 
at all was made it necessarily included both of them. It is simply 
matters which were included in the first patent; that is the point. 

Witness: As a matter of fact, while an adjustable stop may be 
used conjointly with the original patent, it doesn’ necessarily follow 

that it must be use’; but you will understand that the second 
232 patent broadly claims the word “ stop,” and it is therefore nec- 
essary that the two of them be used in using this device. 


Q. Now, you say about the 26th of August you went to Mr. 
Nichols’ office for the purpose of seeing him about the application 
of this device toan engine, and from that time during the next three 
or four days you had arrived at some sort of an arrangement to put 
the device on an engine. Did you? 

A. Yes, sir. 

Q. Did you know what engine Mr. Nichols had in his shop at that 
time? 

A. Yes; I knew tolerably well. 

Q. Did he state which engine the device might be applied to ? 

A. I think he did. I think he offered this traction engine, which 
was an eight-horse-power engine and smaller than the others which 
he had used and the one which he could spare the best for the ex- 
periment. 

Q. Did he state to you that he had an intention of sending that 
to the fairs? 

A. I think he did; yes, sir. 

_Q. Well, at that time was it your intention to take the device off 
immediately after a trial? 

A. Well, [ didn’t have any definite idea about it. I agreed to do 
it in case he wanted me to, and return the engine to its former con- 
dition. I know it was a part of the agreement. 

Q. Immediately ? ! 

A. Well, there was nothing said about just when, except that he 
4 3 that engine to goto the fair; that would imply immediately, 

think. 
~ Q. You knew the engine was going to the fair? 

233 A. Yes, sir; that was generally understood. 
a Q. And did you desire to have your device go with it? 
A. Lhad no idea of its going to the fair until Mr. Nichols made 
the st ion himself. 

Q You knew that that was the engine for the fair? 
A. Yes; I knew we had about a month to do it in. 
w long a time did you expect it would take to apply your 


_. A. I didn’t think it would take me over a week or ten days. 
_@ Then you knew that the engine was to be prepared to go to 
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Yes; I knew it had to be painted. 

Did you know how long it would take? 

. Not for certain ; I might have made a close estimate. 

. How long would it naturally take ? 

. I should think it would take seven or eight days. 

Why did you desire to have the device on that engine? 

. I had no special desire to have it particularly on that engine. 
. Why did you desire to have it on any engine? 

A. For the same reason I desired manufacturers to try it and see 
for themselves that it is a good thing. 

Q. You didn’t know how it would work except on a small engine? 

A. No; Icouldn’t say ; that did pretty good work. When a device 

will work on one scale and I enlarge the scale from a two- 
234 horse engine I think it ought to operate just as well ona 
ten-horse engine. 

Q. What did you propose to Mr. Nichols to do for him provided 
he would let you put the device on the engine ? 

A. Nothing. 

Q. What inducement did you hold out to him? 

A. The inducement that it was a good device, one which he might 
choose to adopt and pay for the same, as I would with other con- 
cerns. 

Q. Did you say to him if he chose to adopt it thereafter he should 
pay for it? 

A, Well, that was certainly the understanding I meant to con- 
vey, while I don’t think anything was said about it; I think he un- 
derstood it that way. 

Q. Has it been your experience that manufacturers of machinery 
do try everything that comes along in that way without any special 
remuneration ? 

A. No; I don’t think they try everything, but I know they do 
try a good many things with the expectation that they may find 
something they will want, that will be for their benefit and use. 

Q. You put the device on that apparatus, and on September 18th 
you say Mr. Niehols told you that if he wanted to use that he would 
without paying you anything for it? 

A. Yes, sir; I think that was the time that he made that remark. 

Q. That was before the engine had gone from the shop to the 
fair? 

A. Yes, sir. 

Q. Why did you allow him to use your device in that way after 

such a statement as that had been made? 
235 A. I didn’t think that his position would make any mate- 
rial difference with the manner in which the trade would re- 
ceive it, and after having given my consent to have it go to the fair [ 
didn’t think it would be right at that late day to withdraw it, no 
matter what his position was. 

Q. Why did you go along yourself as an employee of his? 

A. Because I had agreed to go. 

Q. Notwithstanding the fact that he had clearly indicated to you 
this intention to—— 
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236 


Q. 
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A. 
was a matter of bluff, which he wouldn’t dare carry out; that it was 
a sort of an insinuation that he did not mean. 

Q. 

A. 

Q. 

A. It was just about a day before I went to the fair. 
Q. 
A. 


Q. 
A. 
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Well, I didn’t regard it as an intention really. I thought it 


You thought he didn’t mean what he said? 
No, sir; 1 didn’t. : 
When did Mr. La Fever become interested in this ? 


Did he purchase from you or some other person ? 

He purchased from me. 
By the Court: 

What time? : 

1 think it was the day before I started for the western fairs. 
By Mr. Burton: 

What consideration did Mr. La Fever pay you? 


By Mr. Parker: I object. I think I shall insist upon being heard. 
It is within the scope of your honor’s power to say whether they may 
have the right to go into the private affairs of Mr. Marsh and Mr. 


La Fever as to payment. 
By the Court: I have seen a great many questions that I 
think have very little significance in the case. ‘Take the an- 


. Well, he gave me three hundred dollars for a half interest. 


An undivided half interest ? 
Yes, sir. 


. Purchased directly from you ? 


Yes, sir. 

Did some other person have an interest at one time ? 
Yes, sir. 

Who was that? 


. My brother. 


That was an interest or an agreement for an interest ? 


. Just an agreement for an interest. 
. That was returned to you? 
A. 


Yes, sir. 
Did Mr. La Fever’s contract cover -the whole invention which 


Is included in the description of both these applications ? 
A. 


It included—— _ 
By Mr. PARKER: 


Q. Was that assignment in writing, Mr. Marsh ? 
A. Yes, sir. 


oo Mr. Parxer: I object to his testifying what the contract con- 
ins. 

By Mr. Burton: We won’t insist upon it. 

Q. At the time Mr. La Fever purchased was just about the time 
_ yon started for the fair, was it? 

_ A. Yes, sir; I think the day before. 
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Q. Was Mr. Nichols informed of that at that time ? 
237 A. I am not certain about that now. 

Q. It was just at the time Mr. Nichols told you if he 
wanted to use the invention he would ? 

A. Yes,sir; I think it was the same day. I am quite certain that 
the transfer was made right away after Mr. Nichols said that. 

Q. During all the time you were applying this device you say 
you only saw Mr. Nichols once? 

A. No; I didn’t say that. 

Q. What was it you said about that? 

A. I said I didn’t think I saw him more than once. 

Q. You had control of Mr. Nichols’ employees and ali the assist- 
ance you desired, didn’t you ? 

A. I did; yes, sir. 

Q. Who instructed that? 

A. I don’t know. 

Q. You simply asked for assistance and got it? ~-. 4°” 

A. They were ready to volunteer anything. I don’t know where 
they got their authority from. 

Q. The injury to the engine—taking into consideration the chip- 
ping of the steam-chest—was somewhat greater than you expected, 
wus it? 

A. No; I knew I would have to do that. 

Q. Did you tell Mr. Nichols you would have to do that? 

A. I don’t remember now whether I did or not. I think quite 
likely I did. I generally do tell all that has to be done in such 
cases; it is my practice. 

Q. The chipping in the steam-chest weakened the attachment, 
didn’t it? 

A. No; not any. 

Q. Not any? 
238 A. Not any in the least. 

Q. Do you know whether afterwards that steam-chest was 
taken away—thrown away ? 

A. No; I don’t. 

Q. You know they have to make steam-chests longer than those 
were? 

A. I think they likely do; yes, sir. 

Q. You never did put that engine back in the condition in which 
it was before you took it, did you? 

A. No, sir; I never was required to. 

Q. That was a part of the contract, as you understood it, that you 
should do that? 

A. If desired, I would do it; yes, sir. 

Q. Never was desired to? 

A. No, sir. 

Q. Ever anything said about your doing it? 

A. No; not after it was put on. : . 

Q. Did you ever offer to put it back in shape? 

A. Well, I don’t know that I did. I will tell you that engine 
wasn’t returned uutil alopg in the middle of November, I think. 
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It went to three fairs, which held it three wecks, besides the going 
there. It was several weeks coming home after the fair was closed. 
I know I waited for it quite anxiously. It didn’t come back until 
a couple of months from the time it started away from home. 

Q. It leaked a little around the steam-chest when it was out? 

A. I didn’t notice anything of the kind in the two weeks I was 
with it. 

Q. Did you keep track of what Nichols, Shepard & Co. were 
doing in their shops, with reference to this device, immediately after 

that? 
239 A. No, sir. 
Q. Do you know when they first begun to manufacture the 

device for application to their engines ? 

A. I have an idea that they commenced in January. 

Q. You think that they didn’t commence before that? 

A. I don’t know that they did; no, sir. I heard at that time they 
had just commenced. 

Q. Did you keep track yourself? 

A. No; I didn’t go up there to see for myself. 

Q. When did you say you went to Indiana to see Gaar, Scott 
& Co.? 
‘ A. It must have been about the 20th of October—no, of Novem- 

er—’80. 

Q. You say you stated to them that Nichols, Shepard and Com- 
pany were manufaciuring this device ? 

A. No; not at that time I didn’t. 

Q. Were going to? 

A. I don’t know that I said anything about it at that time. That 
was the second trip. 

Q. On that second trip you mentioned it? 

A. I told thei when if went back that they were using it. 

Q. Did you state to them on either of those trips that Nichols, 
Shepard & Co. were going to manufacture that device and use it? 

A. Well, I think I told them Nichols and Shepard were using it ; 
thought enough of it to steal it. I think I told them that. 


By the Court: 


Q. Who to? 
A. Gaar, Scott & Co. 


240 By Mr. Burton: . 


Q. You are sure you told them that? 
A. No; not positive. 
Q. You ved pot did? 
A. Yes, sir. 
#4 “a gg that before or after they had taken a license—Gaar, Scott 
A. I think it was before. 
Q. Why did you tell them that ? 
A. Because I believed it. 
Q. You told them it had been thoroughly tested, didn’t you? 


. 
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A. I don’t know whether [ told them that or not. I think they 
thoroughly tested it. That was what I aimed at—their works, to let 
them test it. 

Q. Didn’t you tell Gaar, Scott & Co. that the apparatus had been 
thoroughly tested by Nichols, Shepard & Co.? 

A. No, sir; I did not, to my knowledge. 

Q. Didn’t you tell them that it had been thoroughly tested ? 

A. I might have told them; I can’t remember now. 

Q. Did you think at that time that Nichols, Shepard & Co. were 
going to use this device without taking a license from you ? 

A. I did think so; yes. 

Q. What reason had you for thinking that? 

A. Because Mr. Nichols told me so himself. 

Q. Didn’t you say a few moments ago yon thought Mr. Nichols 
didn’t mean what he said when he told you that? 

A. That was a good while before that. 
241 Q. You had another interview, had you? 
A. We had several interviews; yes, sir. 

Q. When you told, if you told, Gaar, Scott & Co. that Nichols, 
Shepard & Co. were going to use that, did you meau them to infer 
that they were going to use it with your permission or without it? 

A. No; I think I told them that they were—that they wanted to 
use it bad.enough to steal it. 

Q. On December or November 29th, 1880, a letter was written 
which I will ask you if you signed ? 


(Witness examines letter.) 
A. Yes; that is my signature. 


By the Court: 


Q. To whom was it written? 

By Mr. Burton: Written to Gaar, Scott & Co. He says, “I have 
secured a patent on the device for reversing the motion of steam- 
engines which I wrote you about last spring. It has been thoroughly 
tested, and gives the operator better control of the engine than can 
be had with the link motion or any other device.” Where had it 
been thoroughly tested ? | 

A. Well, I think I tested it very thoroughly at these fairs. 

Q. There had been no other tests made? 

A. No, sir; up to the time 1 wrote that letter there hadn’t been 
but two of these made. : 

Q. Gaar, Scott & Co. made nothing but traction engines? 

A. They made plain engines and traction engines, too. 

Q. When you wrote that to Gaar, Scott & Co. you referred, I'sup- 
pose, to the tests that were made, or you meant to refer to the tests 

made on the engine that you took to the fairs, did you not? 
242 A. Possibly I did. 
Q. You had in your mind what Nichols, Shepard & Co. 
had done with it? 

A. I won’t attempt to say what I did have in mind with regard 

to that. 
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Q. You didn’t have any other thing in mind, did you? 

A. I think I had in mind the idea of introducing it to Gaar, 
Scott & Co. 

Q. When you went to the fairs what did you represent this de- 
vice to be? 

A. A reversing device. 

Q. Did you make any statement whether Nichols and Shepard 
were going to use it or not? 

A. No, sir; not that I remember of now. 

Q. Who did you show it to? 

A. Well, I presume to about a hundred thousand people. 

Q. Did you show it to any person especially—any manufacturer 
especially? . 

A. Yes, sir. 

Q. Who? 

A. Well, I couldn’t attempt to name them all over and give a full 
list; there were so many there. 

Q. Did you show that as an engine belonging to Nichols, Shepard 
& Co. or did you simply show your device? 

A. I showed it as an engine belonging to Nichols, Shepard & Co., 
and, as a matter of course, this device, being new, attracted a good 
deal of attention. I took the liberty occasionally to say that I in- 
vented it. 

Q. Was your showing that engine as one of Nichols and Shepard’s 

traction engines one of their samples? 
243 A. One of their sample engines. 
Q. That was one of the engines manufactured by them, 
such as they were proposing to manufacture, wasn’t it ? : 

A. I don’t know as they proposed to manufacture—I don’t think 
I represented it as—— 

Q. Did you take pains to distinguish that the engine and boiler 
were Nichols, Shepard & Company’s, and that the reversing device 
was yours, and Nichols, Shepard & Company would use it if they 
would pay you for it? : 

A. I think quite likely I did. 

Q. You think? Can you mention any one person that you made 
that distinction to? « . 

A. As a matter of fact, I had a little hint dropped to me by Mr. 
Nichols before I went to the fair, and he told me not to make that a 
special feature of the engine; that I invented that; to exhibit the 
engine and go with it. So I was careful not to represent to the pub- 


- lie that I was out there exhibiting that valve gear, but that I was in 


the employ of Nichols,Shepard & Company. While! did to several 
manufacturers—quite a large number of them, for that matter—tell 
them quietly that that was my invention and I proposed to intro- 
duce it to the trade, I didn’t make any special effort to advertise it. 
sm you proposed to induce manufacturers to use that de- 


vice 
A. I proposed to do it in one way, and if Nichols, Shepard & 


i _Q Did you say to any one that the engine was one that Nichols, 
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Shepard & Company had manufactured and the device they couldn’t 
manufacture unless they paid you for it? 
244 A. I don’t recollect using those words. 
Q. You didn’t make any statement of that kind? 

A. No; I don’t recollect that I did. 

Q. When did you begin to threaten Mr. Nichols with suits? 

A. When I found out that he didn’t intend to pay for it. 

Q. What time was that? 

A. That was, I think—really, the first threat I made was at the 
time he refused to sign the license. It is possible that we served a 
notice on him before that, come to think about it, but I am not cer- 
tain now. [am notcertain now when the first threat was made. 

Q. Was the refusal to sign the license before or after this written 
notice was served ? 

A. That was before this notice was served. 

Q. You yourself didn’t know of any written notice served before 
this time of this written notice of February 11th ? 

A. No; not of my own knowledge ; no, sir. 

Q. How long after that was it that the license was presented ? 


Witness: After when? 
CounsEL: After the written notice was served. 


A. It was before. The written license was presented to Mr. Nich- 
ols for inspection before this writing. 

Q. How long before ? 

A. Four or five days, I guess; three or four days. 

Q. Did you testify in the Chicago suit in response to this 
245 question: “ Now, in regard to the arrangement, if any, when 
you first put the improvement upon one of their engines, 
what was said and done between you and Nichols, so far as you re- 
member was said?” “ Well, that was the result of several days’ 
negotiation with Mr. Nichols, that arrangement. The application of 
my device to one of Nichols & Shepard’s engines was made after 
several days’ negotiation, in which they seemed to be disposed to reject 
my application to that engine, but finally they consented to let me 
do so if I would do it at my own expense—if I would apply the de- 
vice at my own expense—and not mutilate theirengine.” ‘That was 
correct, was ‘it? 

A. Yes, sir. 

Q. Why did it take several days to come to an arrangement of 
that kind? 

A. That question you can probably get answered better by Mr. 
Nichols; I don’t know. 

Q. Why, if that was the arrangement, did it happen that almost 
the first thing you did was to get Mr. Nichols or Nichols, Shepard 
& Company’s pattern-maker to make a pattern for you? Did you 
pay for that? 

A. No. I think that was an arrangement made with E. C. Nich- 
ols, for one thing, to avoid delay at the last moment, when he wanted 
to go to the fair. I think that was it. I guess that’s it. 

(. How did it happen that you got them to make the castings ? 
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A. That was a proposal of their own. They were willing to do 

that. 
Q. When was that proposition made by E. C. Nichols? 
246 A. I think that was in the original proposition. 
Q. Then the proposition wasn’t that you should do it at 

your own expense, and do the work, make the patterns, &c.? 

Q. You didn’t mean that all the material should be at your ex-’ 
pense ; simply your own personal labor? 

A. Yes; yes, sir; I think he agreed to furnish the material. 

Q. Is that what you mean here when you say, “ But finally they 
consented to let me do so if I would do it at my own expense?” 

A. Yes, sir. 

Q. How is that any expense’ 

A. It is a question of expense with a laboring man. It certainly 
would have been if they had paid me for my services. 

Q. For whose benefit was this apparatus going to be applied— 
yours or Mr. Nichols’? 

A. That was a question for future determination. 

Q. If it was applied and worked satisfactorily you hoped to induce 
him to use it, didn’t you? 

A. Yes, sir. 

Q. Then would it be for his benefit or yours? 

A. Well, it would be for his benefit if he had used it. 


Q. Why? 
A. Because it was so much better than what he had. 
247 Q. Then the arrangement was not that you do it at your 


expense, but that you do it at your expense for your labor 
and his expense for the material ? 

A. Well, I think that was about the way the arrangement was 
made ; that I was to put it on, strip the engine, put the device on, 
and do the work, and that he would furnish the material; if neces- 
sary, to have a little labor. He was interested in having it put on 
after he had once made up his mind. I volunteered that. 

Q. That was a part of the arrangement ? 

A. I believe it was; yes, sir. 

Q. You say that the help aggregated to three days? 

—. I think that was about the amount; yes, sir. 

Q. te understood that the steam-chest would be mutilated ? 

A. Yes. 

Q. But you said nothing about it to him ? 

A. Well, I don’t know whether I did or not now. 

Q. Why didn’t you? Youdon’t remember that part of it, whether 
you did say the steami-chest would be mutilated or not? 

A. I don’t. I don’t remember whether I told Mr. Nichols or not ; 
a matter of no importance whatever. 

Q. You pa on several reach rods, didn’t you ? 

A. No, sir. rh 
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A. I presume that expense was stood by Nichols, Shepard 
248 & Company, excepting the making of them. 

Q. Every particle of the expense that went to changing the 
device and the replacing and repairing afterwards, except your 
personal labor, was paid for by Mr. Nichols, Shepard & Company, 
was it not? 

A. I don’t know. 

Q. You didn’t pay for it, did you ? 

A. I lost track of the engine after it got back from the fairs. 

Q. Why didn’t you, in pursuance of the agreemeut that you had 
made, offer to refit that ? 3 

A. Well, I didn’t know that they wanted it refitted. 

Q. You lost all interest after the thing had been exhibited ? 

A. I don’t know about that. I certainly never lost all interest in 
the reverse gear I made on the engine. I thought I got through 
with the engine when I got back from the fairs. 

Q. Did the statement Mr. Nichols told you—that ne was going to 
use it, anyway—have any bearing on you in the losing of interest in 
the engine? 


Witness: That particular engine ? 
CounsEL: Yes. 


A. No; I don’t think I did. 

Q. In the interview that you, Mr. Scott, and Mr. Nichols had you 
say that Mr. Nichols then, for the first time in your hearing, claimed 
that he had the right to use that, anyway ? 

A. Yes, sir. 

®. You denied it? 

A. I did deny it. 

Q. Did Mr. Nichols show any feeling because you denied it? 
249 A. No; I don’t think he did. I don’t think he expected 
me to admit it. . 

Q. Did he say anything about its not being in writing, or did you 
say anything about its not being in writing? 

A. No; nothing said in my presence about it. 

Q. That you didn’t hear? 

A. I didn’t hear that. 

@. You are certain he didn’t say to you, “ But you would have 
put the agreement in writing if I had asked it?” You are certain 
you didn’t say to him he didn’t ask you to put it in writing? 

A. Yes, sir; I am certain. 

Q. Do you know how many men would ordinarily go with one 
of those engines to the fair? If there was an engine and separator, 
how many men would go with the engine and separator ? 

A. Well, I presume three or four. 

Q. Do you know whether your presence was necessary there or 
not ? 

A. I don’t think it was. : 

Q. Do you know why Mr. Nichols should have sent you if your 
presence wasn’t necessary ? 

A. I think the reason why he sent me was because I knew more 
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about the reversing gear than anybody else. He wanted me to go 
along and handle it. That’s all I know. 

Q. Why should he want you to show off that reversing gear if he 
wasn’t going to use it? 

A. He wasn’t particularly desirous I should go to show the revers- 
ing gear. He wanted the engine shown up with the reversing gear 
on it, and he wanted some one who knew how to handle it. 


250 By the Court: F 


Q. What do you mean by handling—running it? | 
A. Yes, sir; running the engine; handling the reversing de- 
vice. 


By the Court: 


Q. Was it difficult so an ordinary man couldn’t handle it? 

A. No, sir; but it being a new device, your honor, it would re- 
quire some one who understood it to handle the engine to the best 
advantage. 


Mr. PARKER: 


Q. Also who understood a reversing engine to have some idea 
of it? 

A. Yes; this was the first of that class they had ever applied. 
It was really necessary that somebody should go along to handle 
the reversing device, while a second man done the steering. I pre- 
sume he selected me because I understood the reversing device. 

By the Court: I understood you it takes one hand to run an en- 
gine and one to steer it. 

A. I don’t mean that now. One man can do that very well now, 
but at that time—it being the first one of that class—it was a con- 
venience. It would have been awkward for men not being used t 
handle an engine of that kind while at the fair. | 


By Mr. Burton : 


Q. Had you ever had that on a traction engine before ? 
A. No, sir. 
Q. Why should you know more about running on a traction en- 
gine than anybody else? It is very simple, isn’t it? 
A. Yes; it is. 
Q. Why should you know more about it ? 
A. Very simple ; for I knew more about it, anyway, than anybody 
else did. 
251 Q. How long would it take a person to understand the 
working of that? 
A. Any man of ordinary intelligence ought to understand the 
principle, if pointed out to him, and get familiar with it in a day. 
Q. Wouldn’t he understand it in fifteen minutes? 
A. He might. He might have special intelligence in that line. 
Q. All that was necessary was to throw the handle over, wasn’t it ? 
| A. Yes; but if they didn’t understand the device—suppose it gave 
out, then they wouldn’t know how to fix it. In fact, this did give 
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oul on one occasion on the fair ground, and, as I happened to be 
there, I fixed it in a few minutes, and it went right on. 

Q. You testified that Mr. Nichols asked you to go along with the 
engine and offered to pay you wages? 

A. Yes, sir. 

Q. What wages ? 

A. He offered to give me two dollars a day. 

Q. Did he pay you? 

A. Well 

Q. Did you get your pay ? 

A. I have an idea that I didn’t get my pay fully. 

Q. You got fifty dollars, did you ? 

A. I was paid fifty dollars to start out with. 

Q. Anything for wages? 

A. I don’t remember of ever getting anything for wages. 

Q. Did you present any bill for them ? 

A. No, sir. 

Q. Why not? 
252 A. I had reasons of my own. 
Q. State. 

A. I wanted Nichols, Shepard & Company to have the device— 
take out a license—as I knew Mr. Nichols was somewhat cranky 
about the device, anyway. He urged me to sell the thing at first 
just as it was. 

Q. When was he a little cranky about it? 

A. He commenced to get cranky before I went to the fair. 

Q. You saw this entry, being a payment of fifty-five dollars for 
ex penses ? 

A. Yes, sir. 

Q. And $31.50 for fourteen days’ labor ? 

A. Yes, sir. 

Q. Did you receive money to those amounts? 

A. I have no recollection of the second. 

Q. Of the fourteen days’ labor? 

A. Yes, sir. 

Q. How many days were you there? 

A. 1 think I was gone about fourteen days. 

Q. That is about the proper time ? 

A. About the proper time; yes,sir. ‘l‘hatis the time I have been 
credited with. 

Q. You don’t remember that you received per diem—days’— 
wages ? . 

A. I don’t remember getting pay; no, sir. 

Q. Who paid your board bills? 

A. Well, I did; I paid for them myself. 

Q. Any one else pay any part of them ? 

A. Yes. 

Q. Who? 
| A. Mr. Ellsworth. 

253 Q. That was charged to you? 
A. I think it was. 
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Q. Did you pay it to him or was it charged over to the company ? 
A. I think likely 1t was. No; I never paid it, I know. 
Q. You say you didn’t present a bill for your days’ wages because 
Mr. Nichols was a little cranky? You wanted to humor him; was 
that it? 
A. Yes; that’s it. 
Q. Did you think the amount of twenty-eight dollars would make 
any difference with him? 
A. Yes; I presume I did; I don’t know now; I don’t recollect 
about that. 
Q. Do you say you didn’t get the pay of $31.50, as charged against 
you—days’ wages ? 
A. No; I am not certain about it. I don’t deny that it was paid. 
Q. Did you take the place of another man on that engine? 
A. So I was informed by Mr. Nichols himself. 
Q. What other man was it? Do you know?” 
_A. No; I do not. 
Q. You don’t know of any other man who was intending to go 
away if you didn’t? 
A. No; I don’t know who it was. 
Q. You are somewhat accustomed to go to State fairs, are you ? 
A. No. 
Q. You know now how many men would be necessary to run an 
engine of that kind and exhibit it properly ? 
254 A. It ought to have two men with the engine and two men 
with tie separator, I should think, to properly exhibit it. 

Q. Four men? 
A. Four men; yes, sir. 
Q. Were you short of help there at that time? 
A. No, sir. 
Q. Were you employed all the time in exhibiting the engine? 
A. Well, I was at my business around the engine all the time. 
Q. Did you, in exhibiting the engine, do anything more than ex- 
hibit its reversing qualities ? 

A. Yes. I fired the engine considerably, oiled it up, and run it 
a good deal all alone. 
Q. Did you stand around and exhibit it when it was attached to 
the separator or used as a stationary engine? 

A. It wasn’t used in that way very much; any more than an 
hour or two a day anyhow. 
Q. You are not now certain whether he paid you more than fifty 
dollars or not? | 
A. Fifty dollars was received in cash at the time before I left for 
the fair. 
Q. Before you went away ? 
A. Before I went away. 
Q. How much did you receive after you came back ? 
A. I won’t attempt to say how much I did get. 
—6Q. When your attention was called to this same question in Chi- 
ago, in the Chicago case, you said that he paid you fifty dollars, 
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You were asked, “ Was that all_ that was paid?” to which — re- 
plied, “I believe it was ; yes, sir.’ 
255 A. Yes, sir. 
Q. Was your memory better then than it is now? 

A. I hadn’t seen that item in the book when I said that. 

@. Wasn’t that book in the interference case? 

A. Yes, sir. 

Q. Didn’t you know all about it at that time? 

A. Yes, sir; but I didn’t see that item in the book at that time. 

@. Hadn’t that book been offered in evidence, or the entries in it? 

A. Yes, sir. 

Q. You were present when it was put in evidence? 

A. Yes, sir. 

@. You hadu’t seen it? 

A. I saw the book ; yes, sir. 

Q, Hadn’t you seen—hadn’t your attention been called to that 
very item ? 

A. No, sir. 

Q. You say that interview with Mr. Scott and Mr. La Fever, just 
preceding the interview at Mr. Nichols’ house, was a result of a visit 
of yoursto Detroit, where you met Mr, | arker and myself ? 

A. Yes, sir. 

Q. In which he made a certain statement to you ? 

A. Yes,.sir. 

Q. Who made those statements to you—Mr. Parker or | ? 

A. I think you did. 

Q. What did I tell you? 

A. Well, sir, my recollection is that you told me that Mr. Nichols 
had been down there and expressed a desire to have this case set- 

tled. 
256 CounsEL: Yes. 
Witness: Thought I had better see Mr. Nichols; thought 
the matter could be satisfactorily arranged. ‘That is my recollection. 

Q. Anything further? 

A. I think you stated—you or Mr. Parker, I don’t know which 
one—that Mr. Nichols said that he thought that he was more than 
half in the wrong. 

Q. You won’t say whether I stated that or whether Mr. Parker 
did? 

A. One or the other stated that. My impression is that you said 
it; I don’t know. 

Q. When you gave your Chicago testimony you said that I said 
that, did you not? 

A. I don’t recollect now. 

Q. You say now that I made that statement to you? 

A. I think so; yes, sir. 

Q. You further stated that I said to you that Mr. Nichols felt that 
the matter was hurting his reputation very badly? 

A. Yes, sir. 

Q. Which do you think ? 

A. I think you did. 
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Q. Are you certain of it? 

A. Either you or Mr. Parker. 

Q. I wish you would locate that as to which one of us it was. 

A. It would be hard to do that. 

Q. I will read the entire answer that you made: “ Well, in regard 
to that interview which was at the house of Mr. Nichols when Mr. 

Scott was there, I had been down to Detroit a few days before 
257 ~~ that,and I met the counsel for Nichols, Shepard & Company, 

with our own counsel, and they told me—both of them—that 
Mr. Nichols had been to Detroit a few days before and expressed a 
strong desire to have the whole case settled up, and would like to 
have a talk with Marsh, La Fever and Company, or some of them. 
He said he felt convinced he was more than half in the wrong, and 
it was hurting his reputation very badly.” From whom did you get 
that information; Mr. Parker or me? 

A. Well, we were all three in the same room together talking 
there, and you done as much of the talking as anybody. 

Q. What did I say about Mr. Nichols’ statement to me? 

A. I think that is the part just read. 

Q. You are sure I said that to you ? 

A. I am sure one or the other said it to me; I think you did; yes, 
sir. 

Q. It was the result of that conversation with us, was it, that 
finally brought about the meeting at Mr. Nichols’ house.? 

A. Yes, sir. 

Q. You say that you first heard of the claim—that is, Nichols, 
Shepard & Company’s claim—of the right to use this within the last 
two years. Where did you first hear that claim ? 

A. I think Mr. Metcalf told me that Mr. Nichols was circulating 
such a report around among the business men in Battle Creek. 

Q. The first claim you heard was that he would use it any way if 
he wanted to, was it? 

A. Yes, sir. 
258 Q. Without regard to any arrangement? 
A. Yes, sir. 

Q. About two years ago; can you fix the date? 

Witness: What circumstances do you want? 

Q. Can you fix the date Mr. Metcalf told you this ? 

A. Well, it was in the summer of 1883; it might have been in the 
early part of the summer. 

Q. Was it before or after Mr. Nichols made a claim in Mr. Scott’s 
presence? . 

A. It was before that. 

Q. How long before? 

A. Three or four months. 

Q. Have you taken any pains to contradict that report ? 

A. I have taken pains to say it was a lie, when I first heard it, to 
two or three men. 

_ Q. Had Mr. Scott said pagthing about it? 
_ A. Yes; I think that he heard Mr. Metcalf telling that and he 


_ scouted the idea. 
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Q. You denied it in Mr. Scott’s presence, then? 

A. Yes. 

Q. During all of that one hour and a half that you and Mr. Scott 
and Mr. Nichols were together what were you talking about ? 

A. About the bill, about Congress, about the interference case, and 
the decision of Judge Brown—the different branches of the suit and 
our case. 

Q. Any proposition towards a compromise at all, except the one 
by Mr. Scott, of the payment of ten thousand dollars? 

A. No, sir. 

Q. Did you not go up there because you had heard that 
259 Mr. Nichols was seeking to compromise—wanted to make a 
settlement ? 

A. Yes, sir. 

Q. You didn’t talk settlement after you got there? 

A. | went up there to find out whether it was true or not; 
whether he meant it. 

Q. You didn’t believe me when I told you? 

A. Yes; if I hadn’t I shouldn’t have went up there. I wanted 
to find-out whether he was telling you the truth or not. 

Q. Or was it Mr. Parker that told you ? 

A. It couldn’t have been that 

Q. You are not sure whether it was me told you or whether Mr. 
Parker? 

A. I won’t swear that it was you particularly ; 1 know that you 
had a good deal to do with the conversation. 

By the Court: You have been all over this once. 


By the Court: 


Q. You said before you went West with the machine that Mr. 
Nichols gave you to understand that he should use that patent with- 
out compensation, did you not? 

A. Yes, sir. 


By the Court: 


Q. What.led to that remark by him? 

A. Well, I think that I stated, in giving my testimony, that he 
had made a remark the day before which led me to think that he 
wanted to take an interest in this invention of mine. As I hadn’t 
yet sold an interest to Mr. La Fever, I thought perhaps Mr. Nichols 

would buy an interest in it, so I went up to see him about it 
260 and asked him, and he said that he wouldn’t give anything 

for it; he didn’t want it, didn’t want to use it, but if they did 
they’d use it; he would use itanyway. I asked him if that is what 
he meant and he gave me to understand if he wanted to use it he 
would use it anyway. 


By Mr. Burton: I think that is all the cross-examination of this 
witness, if the court please; I suppose he will be here in the morn- 
ing if we find anything omitted. 
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Eton A. Marsu, defendants’ witness, recalled, further testifies as 
follows, viz: 


Cross-examination by Mr. Burton: 


Q. One or two more questions I wish to ask you, Mr. Marsh. Mr. 


‘Marsh, have you ever notified persons that you understood were in- 


tending to purchase machines from Nichols, Shepard & Company 
that you claimed the reverse gear on those engines, and that Nichols, 
Shepard & Company had no right to use or sell them, and that you 
should look to them or hold them responsible for payment to you if 
they bought from Nichols, Shepard & Company ? 


Witness: Hold the individuals responsible—the purchasers ? 
CounseEL: Yes, sir. 


A. No; I don’t remember ever having notified anybody to that 
effect. 

Q. Never said that to anybody ? 

A. Not that I know of; no, sir. 

Q. Do you know Mr. Whittaker, who was here yesterday in the 


-room ? 


A. I have met him once or twice; yes. 
Q. Did you know that he was about to pirchase an engine in the 
spring of 1883? 
261 A. No. | 
Q. Did you meet him on the street and tell him if he pur- 
chased an engine with your reversing gear you should look to him 
for the payment? 
A. No, sir. 
Q. Any words to that effect ? 
A. Not that I remember of. 
Q. Are you sure you didn’t? 
A. Yes, sir; [ am quite positive I didn’t. 
Q. About what amount of royalties have you collected for the use 
of this gear? 


By Mr. Parker: I object to it asincompetent and irrelevant, and 
I have a great notion, if your honor please, to instruct the witness 
not to answer. It is going into their business. 

By Mr. Burton: The object is to show that this invention has 
been very valuable to them, and we shall claim argumentatively as 
the result of our work. 

By the Court: You can go on with the questions. 


A. Well, sir, my impression now is we have received between four 
and five thousand dollars in royalties. 
From various manufacturers ? 
A. Yes, sir. 
Q. Up to the present time ? 
A. Yes, sir. 
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Redirect examination by Mr. Parker: 


Q. I would like to have you fix the time when you asked him with 
reference to the remark ? 
By Mr. Burton: We did fix it, in the spring of ’83. 
By Mr. Parker: Where? 
262 By Mr. Burton: At Battle Creek. 
By Mr. Parker: It is indefinite—in the spring of ’83. 
By Mr. Hitt: You can make it plainer on cross-examination. 
By Mr. Burton: I don’t know that I can impeach Mr. Marsh. 
By Mr. Parker: Unless you ask it for impeachment I don’t sup- 
pose it makes any difference. 
By Mr. Burton: I can show the fact; that is all. 


By Mr. PaRKER : 


Q. Mr. Marsh, did you bring with you your memorandum that 
you referred to yesterday ? | 

A. Well, I brought with me one memorandum, but I didn’t find 
the one which I[ referred to yesterday as showing the date of ship- 
ment of that engine and of the trip to the St. Louis fair. 

Q. You say you couldn’t find that? 

A. No, sir. 

Q. What one did you find ? 

A. I found the one in which I kept a memorandum of my trips 
while introducing this valve gear. 

Q. Covering what period ? 

A. From the fall of 80 until about ’82, I think. 

Q. Do you know when you left home on those trips? 


(Witness refers to Exhibit “ No. 20.”) 


A. I left home the 7th of December, 80. I went to Richmond, 
Indiana. . 

Q. That is, you left Battle Creek ? 

A. Yes, sir. 

Q. When were you in Battle Creek again ? 

A. I returned to Battle Creek the 24th of December. 
263 Q. Remained there how long? 
A. I remained there until the 27th of December and went 

to Indianapolis. 

Q. And when did you return again? 

A. On the 4th of February. 

Q. During the time that you were at home between the holidays 
did you see Mr. Converse? 

A. I did not, to my knowledge. 

Q. Before you went away did you have any conversation with Mr. 
Converse on the first occasion ? 

A. No, sir. 

Q. After you came back what was the first business that you had 
with Mr. Converse ? | 

A. The first and only business which I can recollect now was the 
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preparation of the notice which I served on Nichols, Shepard & 
Company to discontinue the use of my valve gear. 

Q. That is the notice that has been in evidence and served on the 
llth? 

A. Yes; I think it is. 

Q. Have you any entries there with reference to that notice ? 

A. Battle Creek, February 11th, 1881. To Mr. Converse for draw- 
ing notice to serve on Nichols, Shepard & Company, 75 cents. 
. Was that money paid? 
Yes, sir. 
. Was he employed in that matter? 
. Yes, sir; he was employed to draw up that notice. 

In what capacity was he employed ? | 
Well, as a lawyer, I suppose. 

Q. That is, as vour attorney ? 
264 A. Asan attorney; yes. 
Q. When were these entries made? 


(Witness examines Exhibit “ No. 20.”) 


A. They were made at the time. 

Q. What does it contain—the book generally, this Exhibit “ 20”? 

A. It is a memorandum book. 

Q. Of what matters generally ? 

A. I presume general matters. There are other matters besides 
those which I mentioned. 

Q. It seems to be principally entries of payments, &c.? 

A. Yes, sir; items of expenses. 

Q. From what item will you point out, do you know, the occa- 
sion of your leaving that refreshes your recollection on the first oc- 
casion ? 

A. The first item of expense is my railroad fare to Kalamazoo, 70 
cents, December 7th, ’80. 

Q. Where did you go? 

A. Kalamazoo. December 8th, paid hotel bill, $1.25; railroad 
fare to Richmond, Indiana, $6.25. 

Q. What is the next entry there with reference to it ? | 

A. December 9th, arranged with Gaar, Scott & Co. for the control 
of our reversing device. 

Q. And the next? : 

A. Payment of the hotel bill on the 9th. 

Q. Where? 

A. At the Arlington House, in Richmond, Indiana. 

Q. What are those items ? 


By Mr. H1ii: What is the object ? 


>O>oPro 


3 ‘By Mr. Parker: I dislike to have the book in evidence, because 


there are a large number of entries in there—— 
pe By ir. “yah Is there any dispute about the time he went 
dow: re 
By Mr. P ARKER: Well, in a certain way there isa dispute. Mr. 
nverse te tified that off and on during all this time he was in his 
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office repeatedly and talked with him about this matter. There is a 
dispute in that way. 

By the Court: The witness testified he wasn’t; this book is not 
original evidence of anything. 

By Mr. Parker: It is as much original evidence as the book if 
put in and admitted. 

By the Court: Very likely ; you could put this in under the rule. 
The court is not responsible for a great many things that have bap- 
pened in this case. 

By Mr. Parker: Very true. 


Q. So far as you know when you got through was the time that 
you employed Mr. Converse as an attorney ? 

A. Well, I think that was the first case that I had with him ? 

Q. How long did that employment continue ? 

A. Well, on that particular occasion, only for that day. 

By Mr. Burton: May I see the book ? 

Witness: I don’t care to have the book go in evidence. 

By Mr. Burton: I have a right to see the paper. 


Q. When was he next employed ? 
A. About the latter part of or about the middle of April, I think. 
Q. Where were you at that time—in the intermediate time? 
266 A. Well, I had been away again and had returned about 
two or three weeks; I don’t think I was gone away long. 

Q. Did you see him between the time of the employment in re- 
gard to that notice and when he was second or next employed ? 

A. No, sir; I don’t think I did. 

Q. During the time that you saw him in this matter did you 
make any statements to him with reference to this matter except by 
way of employment by you as your attorney ? 

A. I don’t remember of having made any such statements. 

Q. Have you had any trouble with Mr. Converse ? 

A. Well, nothing special, I believe. 

Q. What difficulty have you had with him, if any? 

A. We had a dispute on a bill that he presented to us once. He 
furnished us with press copies of testiinony taken by him, and they 
were so poor we couldn’t read them, and he charged us a pretty 
steep price. We refused to pay the bill, and he has had to sue for 
it—for payment—and finally mye less than half of his original 
bill against us. 

Q. Then you had some difficulty with him? 

A. We had some difficulty; yes, sir. 

Q. Do you remember having any couversation with Mr. Whitta- 
ker at all with reference to this valve gear? 

A. Yes, sir; I do. 

Q. What was it? 

A. Well, in the winter of ’82 and ’3 I was foreman for R. 
267 B. Merritt—that i is, of his machine shop—and during that time 
I was foreman there Mr. Whittaker came in one day and said 

he just bad a talk with Ed. Nichols about this case. 

@. What case do you mean ? 
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A. About the patent case. He didn’t, I think, understand that 
there were any branches of the case; and he said that he bought a 
machine once of the Birdsell Manufacturing Company, or he bought 
it of somebody, and Birdsell made him pay a hundred dollars for the 
infringement, and he told Ed. Nichols that he wouldn’t buy one of 
his engines on that account, because Marsh could come onto him 
and make him pay for it—pay for the valve gear; and he said Ed. 
Nichols gave him a guarantee that Marsh should never molest him. 
I don’t recollect that anything particular was said about it. He 
seemed to bring it to me asa matter of news, as something that 
would interest me—the talk he had with Ed. Nichols. I don’t rec- 
ollect paying particular attention to the matter at that time. 

Q. bia you threaten him at all yourself? 

A. No, sir; I don’t think I did. No, sir; I never talked of threat- 
ening anybody in that respect. I always considered Nichols, Shep- 
ard & Co. were abundantly able to pay for it, and they were the 
parties in my mind who should pay for it. 

Q. By the way, I neglected to ask you how old you are. 

A. Thirty-one years of age. 

Q. Did you do anything with reference to the introduction of this 
bill that has been produced in Congress ? 

A. Yes, sir. 
268 Q. State briefly and generally what you did; whether you 
. went down there and saw after it, how long you were gone, 
c 


A. Well, sir, I drew up the bill, got members of Congress to in- 
troduce it in both houses, went before the committees and argued 
2 matter before the committees, and spent a good many months 
there. 

Q. Where ? 

A. In Washington and about Congress to get the bill passed. 

Q. At a large expense ? 

A. Yes, sir. 

Q. Do you know Mr. Mahon ? 

A. I do. 

Q. Of Washington ? 

A. Yes, sir. 

Q. He has been acting for Nichols, Shepard & Company in this 
interference, has he not? 

A. Yes, sir. : 

Q. Been up here taking testimony ? 

A. Yes, sir. 

Q. Did he appear before those committees ? 

A. He did. 

Q. And opposed the reports ? ; 

A. Yes, sir. 

Q. In what manner ? 


By: - A. Well, by his personal appearance and arguments, and also on 
one or two occasions by additional counsel. 


Warren Stone, of Washington. 


ei tia, 2 
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Q. Was Mr. Stone in the interference case also on that side? 
269 A. He was. 
Q. What argument did he use before the committee? 


By Mr. Burton: I object. 


A. That the device was old and public property, and if Congress 
gave me a wy that it would cause innocent users to pay for it; 
men that had the right to use it by the fact that it was old and 
public property. 

Q. Did he claim to represeut any one? 


iy Mr. Burton: I object. 


A. He claimed to represent Nichols, Shepard & Company and C. 
Aultman, of Canton, Ohio. 

Q. After the decision by Judge Brown in April, 1883, do you 
recollect having an interview in Battle Creek with myself, Mr. Scott, 
and others ? 

A. I do. 

Q. Was the opinion bv Judge Brown there on that occasion ? 

A. Yes, sir. 

Q. Do you know whether it was read, or portions of it, and the 
contents discussed ? 

A. Yes, sir; I think it was. 

Q. Did Mr. Scott hear it? 

A. Yes, sir. 

Q. Did he take part in the discussion ? 

A. Yes, sir. 

Q. How long was that discussion or interview ? 

A. Three or four hours, I should think, in length. 

Q. How thoroughly was the matter gone over ? 

A. Well, I should think pretty thoroughly. 

Q. Any dissatisfaction expressed by Mr. Scott for want of knowl- 

edge or anything of that kind ? 
270 4. No,sir. I don’t think there was. 
Q. Who else was present? 


Witness: Besides Mr. Scott ? 
CounsEeL: Besides Mr. Scott and yourself. 


A. Mr. La Fever, Mr. Metcalf, and yourself. 

Q. For how much can this valve gear be made of yours? 

A. Well, sir, it can be manufactured for any price between two 
and five dollars. 

Q. What advantage was it, then, over the device that was then 
being used by Nichols, Shepard & Company ? 

A. It had every advantage. 

Q. Name some of them. 

A. It allowed the operator to handle the engine at his will. He 
could run either backwards or forward and reverse the motion of the 
engine—that is, without shutting off the steam—whereas in the other 
instance it was necessary to shut the engine completely down, come 
to a dead stand, and let some one or more men disengage the re- 
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versing mechanism which they had and shift its position ; then it 
required a starting up of the engine again and a movement in the 
other direction. 

Q. From your testimony that you gave before—yesterday and 
now—I judge this (to make it plain): That the reversing gear was 
a shifting gear-wheel that was engaged between the main shaft and 
the driving wheels? 

A. Yes, sir. 

Q. And that it was fastened to its shaft. Am I correct? 

A. Well, I don’t know that the pin passes through the wheel into 

the shaft. 
271. Q. Where was it? 

A. It was a sort of triangular apparatus—that is, there 
were three wheels which intermeshed together in a sort of a triangu- 
‘lar frame. Two of them would engage laterally with the driving 
wheel on the shaft. When one of them, for instance, was drawn up 
by dropping the lever down the engine should run forward ; by 
raising the lever up it would disengage this one I speak of and en- 
gage the one that would shift, then reversing the motion of the 
engine. | 
. That is, the whole engine? 

. The whole engine. 
. Going backward or forward ? 
. The engine parts didn’t reverse at all. 
. The engine on the boiler kept running the same way ? 
. In the same direction ; yes, sir 
You say it was necessary fora man to stop his engine and get 
down off from it? 

A. Yes. 

Q. Shift the frame, then go back again and apply steam before 
you could reverse the motion of the whole engine? 

A. Yes, sir. 

Q. By this device of yours you could reverse right from the plat- 
form without even shutting off steam ? 

A. Yes. 

Q. What would be the expense of using the old form of link mo- 
tion on this engine? 

A. Well, with the same class of work which would make one of 

our valve gears for five dollars, the link motion would cost 
272. from twenty-five to thirty dollars: so I would say that the 

link motion, made just as well, with the same class of work- 
moh , would cost from five to six times as much. 

hat royalty did you charge or were you charging at that 
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A. Practically five dollars. 
a. Five dollars on each engine? 
. On each device; yes, sir. 
ry So that, even with paying the royalty, they would have derived 
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A. Yes, sir. 

Q. Do you know. whether Mr. Bradley was accustomed to revers- 
ing the engine at the fair from the platform when you went with 
him ? 

A. No, sir; I don’t think he was. 

Q. Had he handled that engine at all before it went to the fair so 
as to understand “the feel of it,” so to speak ? 

A. No, sir; I don’t think he had operated my reversing device at 
all at that time. 

Q. Would it have been safe to have trusted it toa man who 
hadn’t operated it at these fairs? 


By Mr. Burton: I submit that is a matter of opinion and incom- 
petent. 

By Mr. Parker: It is a matter of expert opinion. Mr. Marsh is 
an expert. 

Witness: Well, it might have been possible for him to have 
handled that all right, although [ don’t think it was probable. The 

device was new and entirely unknown to him in practice, 
273 and, beside that, he wasn’t used to handling reversing devices 

of that character which enabled him to handle the engine 
from the driver’s stand. 

Q. How long, if you know, had Nichols, Shepard & Company 
been using this old reverse gear that you have described ? 

A. I don’t think they had been using it but one season before. 

Q. When you put that reverse gear on the engine will you de- 
scribe the form of stop that was used against which the swinging 
arm that carried the movable wheel rested when the engine was 
running? 

A. When I first applied that device to that engine I didn’t have 
that arm of which you speak for the frame of the movable wheel 
to rest against. 

Q. You changed it; you put it on? 

A. Before it went to the fair? 

Q. Before you finished the test ? 

A. Yes, sir. That device consisted of a piece of wrought iron 
bent into the proper form and bolted to the boiler under the swing- 
ing frame of this device, and contained one set-screw, which afforded 
me the perpendicular adjustment, and the strap itself was capable 
of adjustment in a longitudinal direction by slipping along on the 
boiler. When the device wasthrown from one direction one of the 
arms rested against the wrought-iron strap, and when thrown in the 
other direction one of the other arms rested on the head of the set- 
screw of which I spoke. 

Q. Was there any upright standard as shown substantially in 
Exhibit “6?” 

A. There was not. 

Q. You heard Mr. Nichols’ testimony upon that point, did 

you? 
274 A. Yes, sir. 
Q. Will you state whether it was correct? 
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A. Well, sir, it was incorrect. 
Q. If I get your idea, this block was bolted to the boiler under 

the shaft partially ? 

Rit || A. Yes, sir. 

alba Q. And the arm, if slid on the boiler, made the adjustment? 
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an A. Yes, sir. 
; ae Q. Tilted up? 
: Sar A. Yes, sir. 


Q. And when the arm came down there was a set-screw by which 
ae you could get the adjustment perpendicularly ? 
Hee A. Yes, sir. 
eat Q. The other one was the horizontal adjustment? 
a A. Yes, sir. 
| Q. There was no upright arm with a stop against which it struck 
in passing down, and then another one at the top? 
A. No, sir. 
Q. In what condition was it when it went to the fair? 
A. Well, it was in the condition which I have described with re- 
gard to that wrought-iron stop. 
Q. When was any change made in that ? 
A. I don’t know when the change was made—any change was 
made in that regard. 
Q. When you came to apply stop plates to engines afterwards 
what change did you make? 
A. I applied a perpendicular stop plate. 
Q. As shown in your patent subsequently obtained ? 
275 A. Substantially the same as that. 

Q. I now show you letters patent 308,567, which may be 
marked for identification, granted to E. A. Marsh November 25th, 
1884. Will you state whether or not that is the letters patent 
issued as the result of the interference case—of the decision in that 
case ? 


(Witness examines Exhibit No. “ 21.”) 


A. It is; yes, sir. 

Q. I call your attention to the second sheet, to the drawing figure 
pom ane ask you if that is the form of stop that you subsequently 
applied. 

x Yes, sir. 

Q. Do you know whether or not that form of a stop was after- 
wards used by the complainants, Nichols, Shepard & Company ? 

A. It was; yes, sir. 

Q. How long have they used it to your knowledge ? 

A. I think se have used it since the spring of ’82. 

Q. Up to how long? 

A. Up until last fall. 1 don’t know but they are using it yet, for 
that matter. 
_ ~- Q Teall your attention to figure 2 upon the second sheet—sheet 

_ 2—to the slot “S” in the swinging arm and ask you to explain the 
_ Felation between that slot and the standard “ N” in figure “ 3.” 
A, Blot “S” in figure “2” is means provided for guiding the 
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, swinging frame along the surface of the standard of stop-plate 
er end 


CouNsEL: Don’t be too technical. See the letter “ U.” 


A. Provides facilities for preventing vibrations in the arm of the 
swinging frame. 


276 Q. Do you know whether or not the complainant used 
that ? 
ch A. They did; yes, sir. 


. Was that involved in the original matter ? 
A. No, sir. 


By the Court: What do you mean by “ being involved in the 
original matters?” 


ck By Mr. Burton: It is indefinite; that’s a fact. 
Q. In the original application of the reverse gear to the engine at 
their shops? 
re- A. It was not. 
By the Court: 
yas Q. I understood you to say it was not upon that engine at all? 
A. It was not upon that engine that was taken to the fair. 
rds 
By the Court: 

Q. On the engine—the small engine? 

A. No, sir. 

Q. The engine that was taken to the fair, referring again to figure 

be 3 of sheet 2 on this exhibit 21,1 understand you contained so much 
th, of that figure 3 in substance as extends up to the letter “ N,” cutting 
ent arm off at that point? 

hat A. Yes, sir; that was what it was in effect. 

Q. In shape? 

A. In shape, 

Q. And that subsequently with other additions were made ? 

A. Yes, sir. 

ure Q. Mr. Hoag claimed to have invented that stop plate, did he 
tly not ? 

A. Yes, sir. 

Q. Did you hear his testimony upon that point ? 
er- 277 A. I did. 
Q. When and where did he claim to have invented it? 

A. He claimed to have invented it in the yard of Nichols, Shep- 
ard & Company’s, and on the 7th day of September, in about one 
second. 

Q. What particular piece of mechanism did he claim to have con- 

for structed of that invention ? 

By Mr. Hit: I can’t see any possible relevancy to this testimony. 

_ By Mr. Parker: That is a matter for argument hereafter. 


Witness: The stops for limiting the throw of the mechanism and 
providing means for making those two stops adjustable. 
2U0—136 


the 
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Q. What particular wag of mechanism ? 
A. It was the stop plate. 
Q. This same stop plate that you put on that engine, do you 
mean ? 
A. Yes, sir. 


By the Court: 


Q. On what engine? 
A. On the engine at Nichols and Shepard’s; at their shops; the 
one which went to the fair. 


By Mr. PARKER: 


Q. The first engine? 
A. The first engine. 


By the Court: 


Q. There had been a stop different from this, as I understood 
your testimony ? 

A. It was a stop different in form only, your honor, but in effect 
the same. 

By Mr. Parker: Was the dispute between you and him in refer- 
ence to who invented that particular stop plate that went on to that 
particular engine? 

A. Yes, sir. 
278 Q. As to whether you made it or he made it ? 
‘A. Yes, sir. | 

Q. And not that he had constructed an independent stop plate at 
some other time and place? 

A. No, sir. 

Q. In regard to the steam-chest, will you state just what that was, | 
the construction of it, and how it was chipped out? 

A. The steam-chest was a cast-iron box, perhaps ten inches 
long, seven or eight inches wide, and three inches deep, open at 
both sides and at one end. I had to chip—— 

Q. State bow it was fastened to the iaibiaee first. 

A. It was fastened and set by means of several bolts—I think 
six—which passes down through the walls of this box, and at each 
bolt hole there was a slight enlargement in the wall of the steam- 
chest semicircular—— 

Q. Draw a diagram. 


By the Court: What significance has this question of how much 


chipping it took? 


By Mr. Parker: To understand the construction. 

By the Court: What do we care about its construction? It is a 
mere question of dollars and cents. This case won’t hinge ona 
matter of ten or fifteen dollars fo that steam-chest. 

By Mr. Parker: It is a matter they have gone into. 

By the Courr: You can go into it now. Tire question is whether 
a contract was made here. The amount of chipping done won’t 
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make any great difference, but you can take the proof if you con- 
sider it important. 

279 By Mr. Parker: I shouldn’t consider it of any importance 
if they had gone into the matter pretty fully ; they have gone 

beyond the contract. 


(Witness draws diagram in pencil, subsequently marked Exhibit 
a) 


By the Court: If he has got to take any time drawing it you had 
better call him again. 
Witness: I am all through now, your honor. 


By Mr. PARKER: 


Q. Now, will you explain ? 
Witness: The chipping necessary to be done on the steam-chest? 
Q. Describe its construction about the bolt holes first. 

A. This o> ge a plan of the steam-chest, looking down on the 
top of it, with the valve seat underneath or on the surface of the 
cylinder and the ports in the valve seat. Around it is the walls of 
the steam-chest with the bolt holes running through and the semi- 
circular enlargements which surround the bolt holes. At one end 
I had shown in figure one a dotted line across two of these enlarge- 
ments representing the amount which I had to chip out with a cold 
chisel. In figure “2” I have shown by section a portion of this 
wall, and by letter “A” about the proportionate amount of iron I 
chipped out from that semicircular enlargement. 

Q. The circular space represents the bolt hole? 

A. Represents the hole running through. 

Q. Was the width—the bearing of the holes of that steam-chest 
upon that valve seat—deereased in extent by that cutting out? 

A. It was; yes, sir. 

Q. How much? 
280 A. I don’t remember just exactly how much, but I think 
it took away a good portion of it on the inside of the bolt. 

Q. Was the width of the bearing on the valve decreased between 
the bolt holes? 

A. It was not. 

Q. From one to the other ? 

A. No, sir. 

Q. That bearing had to be steam-tight ? 

A. It did ; yes sir. 

Q. Did the chipping out have anything to do with the being 
steam-tight and rendering it inefficient in that respect ? 

A. No, sir; it did not cause it to leak any that I now remember. 

Q. Would the cutting out to the extent that you have shown and 
the enlargement at the bolt holes have any tendency to weaken or 
destroy its efficiency as to being steam-tight if it was properly 
packed ? 

A. No, sir; it certainly would not weaken it; and while I don’t 
think it would be advisable to do it unless there is some object in 
it, yet it didn’t in that case cause the steam-chest to leak. 
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Q. Will you state whether or not you were anxious all the way 
through this matter until this suit was brought to come to some 
arrangement with Nichols, Shepard & Company for the use of the 
gear? 


By Mr. Burton: I object whether he was anxious or not; he can 
show what he has done. 


A. I was; yes, sir. 
Q. Did you make any effort in that direction ? 
A. I did. 
Q. What reply did you receive ? 
281 A. That Nichols, Shepard & Company probably wouldn’t 
use it. 


By Mr. Burton : 
Q. From whom? 


By Mr. PARKER: 


Q. State from whom—from whom did you get the reply. 

A. From E. C. Nichols; he was the only one of the firm I ever 
negotiated with, and at first, before he commenced using it, it was 
his impression all the time that Nichols and Shepard’s would never 
use it, and finally when they did use it they used it because I 
had no: legitimate claim upon it. 


Recross-examination by Mr. Burton: 


Q. Will you look at figure 3 on Exhibit “6” and tell me what 
there is included in the patent that was the result of the invention 
subsequent to the 8th day of September—subsequent to the time 
you put that apparatus on the exhibition engine? 

Witness: You must make your question a little plainer. 

Q. What part of that did you invent after you fixed up the exhi- 
bition engine? 


By Mr. Parker: I object to the question as to whether he in- * 
vented anything afterwards ; there is no testimony that he did. 


A. Nothing that I see in that exbibit that I invented after that 
time. 

Q. Everything that is included there, then, was a part of what 
you gases to show on that exhibition engine? 

A. No 


Q. What part of that didn’t you propose to show? 
A. The parts that I didn’t show is the slot “S,” which prevented 
lateral vibration. 
282 Q. That is all, is it? 
A. Yes; that is practically all; of course, there are forms 

there which I didn’t use; the form of stop plate, for instance, I 
didn’t use. 

Q. Did Yo use a mechanical equivalent to that form ? 

A. I did; yes, sir. | 


way 
ome 
the 


can 


dn’t 


rms 
ve, I 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 157 


Q. A mechanical equivalent to everything else that isshown there 
except the slot? 

A. Yes, sir. 

Q. Do you know whether Nichols, Shepard & Company have 
used that slot since that patent was issued ? 

A. No, I don’t. ° 

Q. Do you know whether they are using it now? 

A. I do not, now. 

Q. Do you know whether they have used it or not? 

A. Yes, sir. 

Q. Do you know whether they have ever used it with that set- 
screw by this “ U” part of that slot? 

A. No; I don’t know whether they used that part of it or not. I 
don’t remember now. It has been probably a year since I examined 
one of their engines. 

Q. Is that slot of any utility unless the sides of the “ U” press up 
against the segmental guide ? 

A. Yes. 

Q. Whatis the duty of it more than 

A. If I understand your question, they don’t have to press against 
it; they can be fairly free and yet prevent any material vibra- 

tion. 
283 Q. They must be so close to it that if there is any vibration 
it will stop by the coming together of the parts? 

A. Yes, sir. 

Q. If the “ U” part is so that it will not rub or toueh on more than 
one side, then it would be without utility, would it not? 

A. Yes; I think it would, so far as that point is concerned. 

Q. Is it embraced in that part of the invention in that patent? 

A. I don’t understand the question. I would say that if it touched 
on one side it would still have utility; it would only be in case it 
didn’t touch at all. 

Q. Just on one side it would be equivalent to a straight arm, 
would it not? | 

A. Well, that would depend upon whether that straight arm 
touched the guide or not. 

Q. I show you specifications and drawings of patent No. 244,807, 
the Hoag patent, and ask you if that is the original of the reissued 
patent with which you went into interference. 


(Witness examines Exhibit “ No. 23.”) 
A. I should presume it was. 


By Mr. Parker: I guess we concede that; there is no question 
about that; I don’t see how there could be. 


By Mr. Burton: 


Q. I show you reissued patent No. 9951 and ask you if that is the 
reissue of the Hoag patent. 


(Witness examined Exhibit “ No. 24.”) 
By Mr. Parker: We concede that is the reissue. 
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a A. I think that it is. 
Q. What became of the patterns that you made when you were 
putting them onto the trial engine? 
284 A. I have no means of telling you, sir; I left them at the 
shop there. 


By Mr. PARKER: 


Q. When did you leave them ? | 
A. I never took them away; I left them at the time they were 
made. 


By Mr. PARKER 
Q. When you went to the fair? 


5 A. Yes, sir. 
3 * By Mr. Burton: 
Q. Did you ever call for the patterns or attempt to take them 
away ? 
A. No, sir. 


Q. Will you let me take that memorandum book ? 
(Witness hands “ Exhibit No. 20” to counsel.) 


By Mr. Parker: Show Mr. Burton the entry. 

Witness: I suppose it isn’t necessary for him to take that book 
and examine all the items in it; there are some private matters 
in there. 


Q. Was this a memorandum book that you kept for the purpose 
of keeping track of this matter? 
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A. That and other matters; yes; a general memorandum book. 
Q. You got it about that time? 

A. Yes, sir. 

Q. The first entry in here appears to be December 7th, 1880. 

A. Yes, sir. 

Q. A new book you got, then, was it not? 

A. Yes. 

Q. And the first, second, third, and fourth of these entries are all 


of them in relation to this matter here, are they not? 
A. Yes, sir; in that fore part of the book there. 
Q. For two pages or more? 
285 A. For twenty or more. 
Q. In relation to your dealings with this invention and 
tre ting to get it introduced ? 
es, sir. 
Q Did you commence keeping this book for the purpose of that ? 
A. Yes, sir. 
et sera became of some of those pages torn out here—three of 
A. I don’t know; I didn’t know that any had been torn out. 
Q. There appear to be three or four of the first pages torn out, 
_ arethere not? Were there any entries on there pertaining to this 
meatier? eunlen 
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A. No, I don’t think there were any; if they were torn out it 
must have been torn out long ago; possibly before I used it for that 
purpose. 

Q. You have no memorandum on there about what you did with 
Nichols, Shepard & Company ? 

A. No, sir. 

Q. Why didn’t you make any memorandum of the arrangement 
you made with Nichols? 

A. It wasn’t necessary ; I didn’t think it was necessary. 

Q. You began very soon afterwards to make a memorandum ? 

A. Well, I made a memorandum of transfer of expenses incurred 
in handling this invention; that is about all. 

Q. What became of the notice that you paid Mr. Converse for 
drawing? | 

A. Iserved.that on Nichols, Shepard & Company by leaving it 

with their book-keeper. 
286 Q. Did you ever serve more than one in that way ? 
A. I never did; no, sir. 

Q. Exhibit “7” was the one that you paid Mr. Converse for 
drawing ? 

A. I think likely it was; yes, sir; I judge so. 

Q. Are you certain ? 


(Witness examines Exhibit “ No. 7.”) 


A. No, I am not absolutely positive of it, but I think it must be 
the one; it corresponds with the date in my book. 

Q. You served that one? 

A. Yes, sir; I think I did; I am positive of 

(. You never served any other one? 

A. I never did; no, sir. 


Redirect examination by Mr. PARKER: 


Q. After you commenced the business of introducing this in- 
vention was it necessary to keep some accounts ? 

A. Yes, sir; it was. : 

Q. And this book (Exhibit 20) is principally a statement of ac- 
counts, is it not, in that business ? 

A. Yes, sir. 

Q. And also of your movements during the time? 

A. Yes, sir. 


By the Court: May I examine the book ? 


A. Yes, sir. 
(Witness hands Exhibit No. “20” to the court.) | 


By Mr. PARKER : 


Q. Before engaging in that business how were you employed ? 
A. I was employed in the fall of 79 by Nichols, Shepard & Com- 
pany, and after that by the Battle Creek Machine Company. 
287 Q. Were you employed up to the time that you went to 
put this reverse gear on by the Battle Creek Machine Com- 


pany ? 
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A. Yes, sir. 
Q. Then you were engaged in that? 
A. Yes, sir. 
Q. And then subsequently you were engaged by Nichols, Shep- 
ard & Company to go with the engine ? 
. Yes, sir. 
Then after you came back how were vou engaged ? 
. I worked three weeks in their shops in their factory. 
~ sig Shepard & Company’s shops? 
es. 
And then what did you do? 
Then I commenced the introduction of this device. 
About that time you got this book ? 
Yes, sir. 
. I understand you ? 
. Yes, sir. 
-By Mr. Parker: That is all. 
By Mr. Burton: ‘That is all. 


OPOPOPOoPOoP 
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Epwin C. NIcHOLs, complainant’s witness, recalled, further testi- 
fies as follows, viz: 


Cross-examination by Mr. PARKER: 


Q. Mr. Nichols, did you have any conversation with Mr. Hoag 
soon after that engine went away to the fair, in 1880, about obtain- 
ing a patent for that stop plate? 

A. Well, soon after that time. He spoke to me about it several 

times. 
288 Q. Did you tell him that you would look the matter up 
by writing to Washington and ascertain if that patent could 
be obtained ? 

A. I think I did. 

Q. Was it again talked over after the engine came back ? 

A. I think the conversation was after the engine came back, 
mostly. ' : 

Q. Heclaimed to have invented the same stop plate that was put 
on that engine, did he not, on that occasion ? 

A. He claimed to have applied and invented that stop plate—the 
one put on that engine. 

Q. You testified in your former examination that the stop plate 
that was placed on it had two stops, as I understand you. I want 
to clear this up. It was a stop plate in the form of a standard, with 
a stop on the upper end and one on the lower end, one of which had 
a set-screw. Am I correct? 

A. Well, my recollection of that stop plate is that it was not placed 
perpendicularly upon the boiler; that it was a piece of wrought 
iron forged, with a set-screw in one end of it only; and as I picture 


it to me it seems to me that it was not perpendicular by any means— 


more nearly horizontal. 
F I misunderstood you. I got that impression from 


ou - testimony. Who made the application for the patent? 
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Mr. Hoag. 
—— or after the canignanent to Nichols, Shepard & Company? 
. Before. 
Was it assigned after the application was made and before the 
issue of the patent ? 
289 A. I think before the issue of the patent. 
Q. So that the patent issued to you? 
A. As his assignee. 
. As his assignee? 

A. Yes. I suppose you mean, when you say “ to you,” you mean 
Nichols, Shepard & Company ? 

CounseL: Yes; I mean Nichols, Shepard & Company, unless I 
distinguish it. After the decision of the interference case involving 
the stop plate did you take any further proceeding or Nichols, Shep- 
ard & Company take any further proceedings ? 

A. Yes. 

Q. To reopen that again ? 

A. Then instituted a suit between the two patents. 

Q. In the supreme court for the District of Columbia ? 

A. Yes, sir; in Washington. 

Q. Which suit is now pending ? 

A. Now pending. 

Q. Who was your solicitor in that case—who was the solicitor of 
record ? 


ere> 


By Mr. Burton: I object to it as immaterial. 


A. Really I don’t know. 

Q. Isn’t it Mr. Tolman? 

A. I do not know. I sent the case to Mr. Mahon. I do not know 
who is the solicitor of record. 

Q. Do you know Mr. Tolman? 

A. I do not. 

Q. H. A. Tolmay I think his name is. 

A. No, sir. 

Q. Ever saw him ? 
290 A. I never saw him; never had any correspondence with 
him. 


Eton A. Marsu, defendants’ witness, recalled, further testifies as 
follows, viz: 


Direct examination by Mr. PARKER: 


Q. Do you know Mr. H. A. Tolman ? 

A. I do. 

Q. Of Washington, D. C. 

A. Yes, sir. 

Q. Did he have ‘anything to do with your interference case ? 
A. Yes, sir. 

Q. In what capacity ? 


By Mr. Burton: I object. 


A. He was attorney for us in that case. 
21—136 
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MINARD LA Fever, a witness produced, sworn, and examined on 
the part of defendants, testifies as follows, viz: 


; ; Direct examination by Mr. Parker: 
| Q. Where do you reside, Mr. La Fever ? 
3 A. In Battle Creek, Michigan. 
ot Q. Do you know Mr. Marsh? y 
a A. Yes, sir. 
at - Q. Mr. E. C. Nichols ? ’ 
4 A. Yes, sir. a 
a Q. Also Mr. Scott ? 
tay A. Yes, sir. 
38) Q. What is your age ? 
ia A. Thirty-eight. 
= Q. Do you know this vaive gear that is in controversy ? 
“§ 291 A. Yes, sir. 
1} Q. You have an interest in it, have you ? 
ig A. I have. 
+ Q. When did you first obtain that or about when ? B -. 
| A. I obtained an interest in September, 1880, the latter part of 
4 September. 
a Q. What was that interest ? 
H A. One-half interest in the invention. 
s Q. Subsequently you parted with a portion of that ? 
1| A. Yes, sir. » 
iy Q. You and Mr. Marsh sold one-third to Mr. Scott ? 
a A. We sold one-third to Mr. Scott. 
4 Q. That was when—about; in March, ’81 ? 
x A. That was in March following, 81. 
7. Q. How long have you known Mr. Marsh ? 
A. O,I have known Mr. Marsh ten years at least. 
Q. How long have you known about this reverse gear ? 
A. From its first inception—1879—December. - | 
Q. How well acquainted were you with its development and the me 
invention? 
A. Well, I was thoroughly acquainted with the development. 
Q. Do you recollect its application to what has been termed the 
Moon engine? 
A. Yes, sir. | 
Q. An engine that was in the Moon newspaper office ? a 
A. Yes, sir. 
292 Q. Were you acquainted with its application to the engine 
at Nichols, Shepard & Company’s shops ? 
A. I was. 
Q. Did you see it applied at all ? ~ 
A. I di # nat I saw te after it was applied. | 


Q. You knew of its being applied ? 

A. Idid. Mr. Marsh related the progress of the invention to me 
| a? day or every evening, rather. 

* ou were then contemplating taking an interest, I presume ? 
a” that time. 
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@. When did you first contemplate taking an interest in it? 

A. After it was applied and tested. 

Q. Do you know where that engine went to? 

A. It went to several Western fairs—Springfield and St. Louis. 

Q. When did you first see it ? 

A. I saw it on Sunday following the application of the device to 
the engine—after it was painted, | think. 

. Before it went off ? 

A. Before it went away to the fairs ; yes, sir. 

Q. Do you know Andrew J. Hoag? 

A. I did. 

Q. What is your business ? 

A. I am a machinist. 

. Present business ? 

A. The same. Well, I am now foreman of the engine department 
in Case & Willard’s Thresher Company of Battle Creek. 

Q. What was your business at that time? 
293 A. At that time I was foreman of R. B. Merritt’s shop, at 
Battle Creek. At the time the application was wade, do you 

mean ? 

COUNSEL: Yes. 

Witness: Yes, sir. 


Q. How long had you been a machinist at that time? 

A. About fourteen years. 

Q. When did you first see Mr. Nichols about this matter? 

A. November, 1880. 

Q. About what time in November? 

A. About the 7th of November. 

Q. How came you toseehimthen? Just state the circumstances. 

A. He extended an invitation to Mr. Marsh and also myself. We 
saw him at his residence. He indicated that 

Q. Go on and state all that occurred at that interview. State it 
from the beginning—the progress of the conversation, how it termi- 
nated, and all that occurred. 

A. Well, Mr. Nichols said that he invited Marsh there to talk 
about the matter of the reverse gear. As he had his interest in con- 
sideration—Marsh’s interest, rather—he would like to see him suc- 
ceed, and that he had had experience in various patent cases which 
would be of benefit to Mr. Marsh ; also the difficulty of obtaining 
patents—to sustain patents; that his experience had been large in 
that direction, and unless you belonged to a pool of manufacturers 
dealing in patents that it was difficult to maintain a patent, even if 

you secured it. He related at that time that he belonged to 
294 a pool that paid an attorney ten thousand dollars a year to 

look after the interest of this pool, dealing, I suppose, in agri- 
cultural machinery inventions. 

(. Did he say who the members of the pool were ? 

A. I don’t recollect that he did. The conversation was rather ex- 
tensive in thatdirection. He intimated, though—in fact, said—that 
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he had no desire to obtain an interest; in fact, he wouldn’t go across 
the street for an interest. 

Q. An interest in what? : 

A. In this invention of Marsh’s. He didn’t think that his people 
would use it. His whole object in having Marsh come there was to 
benefit him with advice, &c. 

Q. He was very disinterested ? 

A. Very disinterested ; yes, sir. He pictured the lack of necessity 
to him becoming interested in the invention, because he had suffi- 
cient income, and he called our attention to his magnificent resi- 
dence, &c.; that we could see—plainly see—that he didn’t need any 
interest in it or any further income than he had; it was wholly for 
our interest, and especially for Mr. Marsh’s interest. Well, we let 
him do the most of the talking and listened attentively. He finally 
said that he could tell us how we could conduct that affair in a man- 
ner that would be to our interest. He would recommend, or words 
to that effect, that we allow some institution like J. I. Case, who is a 
large threshing-machine manufacturer and rich, to handle the mat- 
ter—handle the invention—procure patents, fortify it with other in- 


» ventions and capital. He went on in that strain. We supposed at 


that time he meant Nichols, Shepard & Co. instead of J. I. Case, but 
that didn’t make any difference. We was very glad to receive 
295 the advice, because at that time the entire business was new 
to us, and especially to me. I retired. 
Q. What, if anything, was said with reference to his being able 
to make or break the patent if you obtained one ? 


Wirness: At that time? 
CounsEL: At that time. 
By Mr. Burton: I object to it as immaterial. 


A. It was said at an interview, but not at that interview, I think. 
By Mr. PARKER: 


Q. Do you know whether he knew at that time that Marsh had 
applied for a patent? 

A. I think he did. It was several months after Marsh had ap- 
plied for the patent the interview was. 

Q. Do you know what he said—whether he knew? 

A. O, yes; he was well acquainted with the facts, the transactions 
that Marsh had passed through relating to his application for a pat- 
ent, &c.; in fact, at that time Mr. Marsh had met with two objec- 
tions in the Patent Office. The case was at a temporary standstill at 
that time, or shortly previous to that. As soon as I came interested 
in it—that was a month before that—that portion of the matter—— 

Q. I call your attention especially to the point of whether or not 
there was anything said about any righi on the part of Nichols, 
Shepard & Company to use the device. 


(Complainant’s counsel objects as leading.) 
A. No, sir; there was nothing said; in fact, he said they didn’t 
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care to use it; nothing that led us to think that they ever contem- 
plated using it from what Mr. Nichols suggested. 
296 Q. Did he claim to have the right to use it? 
A. No, sir. 

Q. If he wanted to? 

A. No, sir; he did not. 

Q. When did you next see Mr. Nichols? 

A. Mr. Nichols called at the shop in which I was engaged the 
following Thursday—that was about November 11th—and had an 
intervicw with me. After inquiring for Mr. Marsh, Mr. Marsh not 
being present, he said that I would do as well. He inquired of 
me what we intended to do in the matier—the matter of procuring 
a patent on this invention ; wanted to know if we intended to goon 
in the direction we had started or whether we was going to throw 
the matter up or let Nichols, Shepard & Company conduet it. 
Well, that question was rather startling to me; in fact, I never met 
Mr. Nichols before the other occasion a few days previous, and he 
imade no manifestation of a desire of him or his company conduct- 
ing our affairs. The question was rather startling ; in fact, the man- 
ner in which he asked the question irritated me some, and I told 
him we proposed to conduct our own affairs. 

I couldn’t imagine why he would ask me that question. That 
irritated him; then he said,“ You can’t geta patent.” Well, I de- 
sired to know why we couldn’t, because as he was solicitous a few 
days before in Marsh’s interest if we couldn’t get a patent, and he 
knew why it would be to our interest to know. When I pressed 
that question he remarked, “If you do get a patent it won’t be 
good for anything.” I wanted to know why it wouldn’t. He said 

because it wouldn’t. He finally said that he investigated the 
297 matter, and he knew that the patent would not be good if 
we got it. Well, that substantially ended the interview. 

Q. Was that all that occurred on that occasion? 

A. No, sir; during the conversation he said if they desired to 
use it they would use it, anyway, and, in fact, he says, We intend to 
commence next week to use it, are making preparations, and are 
going right on to apply the device. 

Q. This, you say, was about the eleventh ? 

A. That was about the eleventh of November. The first inter- 
view was Sunday evening; the second one was Thursday afternoon. 

Q. What reply did you make to that statement of his, that they 
were going to use it? 

A. I don’t recollect now as I made any reply. 

Q. What was said about his having any right to use it, if any- 
thing? 

A. Not anything. 

Q. Anything said about Marsh having given him a right? 
A. No, sir. 

Q. When did you next see him ? 

A. I next saw Mr. Nichols the following spring. 

Q. Before going into that I will ask you where Marsh was dur- 
ing December and January, of ’80 and ’81. 
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A. Mr. Marsh in December visited the Gaar-Scott manufactory, 
at Richmond, Indiana. 


By the Court: I suppose the point is whether he was in Battle 
Creek or not. 


By Mr. Parker: 


Q. Was he in Battle Creek ? 
A. No; he was not—that is, the greater portion of the time 
298 , he was away from Battle Creek, in both December and Jan- 
uary. He was there a day or two through the holidays. 

Q. What business was he following? 

A. He was endeavoring to induce people to apply this reversing 
device of his. 

Q. Do you remember when the patent was issued ? 

A. Patent issued December twenty-eight, 1880. 

Q. Do you know anything about any notice that was sent to 
Nichols, Shepard & Company in regard to that? 

A. Yes, sir; I sent a notice to Nichols, Shepard & Company im- 
mediately after we had notice that the patent was issued. 

Q. Was that notice in writing? 

A. It was in writing; yes, sir. 

Q. Did you keep a cony of it? 

A. Well, I attempted to, but it disappeared. 


By Mr. Parker: Will you produce the notice? Do you wanta 
formal notice to produce it? 


Q. What was that notice? 


By Mr. Burton: I object to it until there is a better foundation 
for it. 


A. I notified Nichols, Shepard & Company. 


By Mr. PARKER: 


Q. Have you looked for the copy ? 
A. Yes, sir; I looked for it last night. 
Q. Did you find it? 
A. No, sir; I did not. 
Q. When did you see it there ? 
A, Well, my recollection is indefinite. I recollect occasionally 
seeing it amongst my papers. Not considering it of any im- 
299 portance, 1 didn’t impress it on my mind to recollect well 
enough just when I saw it last. I didn’t consider it a matter 
of any importance. We served two or three notices on them. 
Q. How was that served ? 


Witness: This one? 

CounsEL: Yes. 

A. That was sent from the post office in the presence of a witness. 
Q. How was it addressed ” 

A. Addressed to the company—Nichols, Shepard & Company. 

Q. Battle Creek, Michigan ? 3 
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A. Yes, sir. 

Q. Postage paid ? 

A. Yes, sir; supposed it to be, as near as I can recollect. 

By Mr. Parker: Defendants’ counsel requests complainants to 
produce the notice, and asks them if they will produce it. I under- 
stand you to say you have never received it. 


By Mr. PARKER: 
Q. I ask you if you recollect what that contained. 


By Mr. Burton: I object to it as entirely immaterial and incom- 
petent. 


A. I notified Nichols, Shepard & Company that Marsh and La 
Fever had received notice of the issuance of the patent relating to 
that reverse gear; that they would notify them to discontinue the 
manufacture and use unless satisfactory arrangements were made 
with us for its application or manufacture by the said company. 

That is the substance of what I wrote them. I copied no form. 
300 It is simply what occurred to me at the time. That notice 

was placed in the office in the presence of James Adams. At 
the time I dropped the envelope in-| called his attention to it. 

(). Placed in the office at Battle Creek ? 

A. Yes, sir. | 

Q. Did you hear anything from them ? 

A. I did not. 

Q. What next was done in the way of notice? 

A. Well, there was another notice. ‘There was a formal notice 
served on the company on account of receiving no response to the 
previous one. That Mr. Marsh served himself. 

Q. Did you see that notice before it went? 


(Witness examined Exhibit No. “ 7.”) 


A. Yes, sir. 

Q. Is that it? 

A. J think that notice was drawn up by Martin Metcalf. 

Q. Is that the notice? 

A. Yes, sir. | 

. When did you.first become acquainted or have anything to 
do with Mr. Converse in this matter ? 

A. The first business we did with Mr. Converse was immediately 
after I became interested in the invention. That was of short dura- 
tion, though. He simply made out the necessary papers or paper 
of a transfer of Mr. Marsh’s half interest to me. 

Q. Was he consulted with reference to a notice? 

A. Not at that time? 


(Complainants object as leading.) 


Q. At a subsequent time? 
A. Yes, sir; later. 
Q. Was he consulted with reference to this notice “ No.7” ? 


. 


* de 
" 


Hiei Rebtel BOR ABE ARP OLR GRE BM MARE ee. 
Poe Be * 


. ee 


oh PE ee 5 
Pi ath om 


ALL IO BRE AE AAEM WLLL ig tt R GLE, NL EIN RITE EIR OM 
ns 7 " 


168 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


301 A. I don’t think he was. I couldn’t see the necessity of 
consulting two attorneys about that notice. Mr. Metcalf, I 
am quite sure, drew that notice up himself. 
Q. When did you next see Mr. Nichols? 
A. I next saw Mr. Nichols at the shops of R. B. Merritt. He 


- called there and solicited an interview with Mr. Marsh and myself, 


and we agreed to meet him at the City Bank or the National Bank 
at Battle Creek ? 

Q. Weli, did you meet him? 

A. Yes, sir; we did. 

Q. What occurred at that meeting ? | 

A. Mr. Nichols signified that he had some startling developments 
to make which, when we heard, would tend to check us in our mad 
career, I guess. He had an opinion of a Washington expert, copies 
of several English patents relating to steam-engine valve gear, and 
then an opinion of hisown. We examined the different copies of 
the patents and the opinion of the expert; he read it—extracts 
from that—to us. We, after examining the copies of the patents, told 
Mr. Nichols that we had anticipated him about six months, because 
we had had copies ourselves, and he was somewhat disappointed 
apparently. He then went on on another tack; attempted, what I 
would call, bulldozing; that we hadn’t money enough to compel 
him to pay for the invention ; in fact, his people would spend twenty- 
five thousand dollars to defeat our aims. 

Q. He argued your patent was worthless ? 

A. Yes, sir. He hasalways argued that at all interviews, that our 

patent was worthless. 
302 Q. What, if anything, was said about any right Nichols, 
Shepard & Company had by an arrangement with Mr. 
Marsh ” 

A. Not anything. 

Q. Was that ever named in your presence ? 

A. That never was breathed in my presence by any one up to a 
recent date. I say “ recent,” I mean in comparison with the length 
of the litigation ; within a year or so, or at the time the Scott suit 
had commenced. 

Q. Up to that time? 

A. Yes, sir. 

Q. Was the interview before or after the service of that notice, 
Exhibit “7?” : 

A. It was after the service of the notice. 

Q. Do you remember anything about Marsh’s preseuting a license 
to Nichols to be signed ? 7 

A. I recollect that Mr. Marsh claimed that he did. 

Q. Do you recollect the circumstances that at the time there was 
something of that kind? 

A. Yes, sir. I recollect the circumstances of Mr. Marsh going to 
Mr. Nichols’ residence, and that Marsh related to me the substance 
of the interview of what transpired. 

Q. Was that before or after this notice? 

A. That was after the first notice; that was about the first of 
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Februarv or at the beginning of the month; shortly after Mr. Marsh 
returned from his second trip in introducing this invention, the 
winter of 1881. 

Q. Was it this notice, Exhibit “7?” 

A. I think it was. I think this notice is the outgrowth of that 

interview. 
303 Q. Asa result of that you sent this notice, you mean ? 
A. Yes; this notice is the result of that interview. 

Q. How long did that interview last at the First National Bank ? 

A. Perhaps half an hour. 

Q. How long after that notice was that interview, as near as you 
can fix it—after that notice, Exhibit “7?” 

A. I think that was in the following spring; April, I think. I 
can’t fix the date exactly. 

Q. Do you remember sending Mr. Converse to him ? 

A. Yes, sir; I do. 

Q. About this matter? Was it before or after that ? 

The interview was before we sent Mr. Converse to see Mr. 

Nichols. 

Q. Was it before or after Mr. Scott obtained an interest in the mat- 


A. It was after. 
Q. You sent Mr. Converse to see him 7 
A. Yes, sir. 
Q. As your attorney? Did he report to you? 
\. He did. 
Q. How? 
A. Well, he called at the shop, and Mr. Marsh—at the shop that 
I worked at—and reported the result of the interview. 
Q. What did he say that Mr. Nichols said ? 
A. Well, he said quite a good deal. He said that Mr. 
304 = Nichols became indignant. The object of sending Mr. Con- 
verse to see Mr. Nichols in the first place, I will say, was to 
notify Nichols, Shepard & Company unless they came to an amica- 
ble settlement Marsh and La Fever should proceed to commence suit 
in the United States court for — ement. ‘That was the object of 
sending Mr. Converse there. r. Nichols became indignant; re- 
fused to make any settlement Fess would be satisfactory tous. As 
the interview was shortly afterwards put in writing, why I never 
attempted to impress it on my memory, because I could refer to 
that. It'is an exhibit here. In fact, there was two interviews. 
The first interview we sent Mr. Converse there. 
Q. Confine yourself to the first one. 
A. Yes, sir. 
Q. Did he report to you that Mr. Nichols said that Mr. Marsh had 
given them the right to use that device? 
A. No, sir; he did not. 
Q. How long after was this interview or the substance of it put 
in writing ? 
A. Within a week, I should think. 
Q. This “ Exhibit 11” is the paper or portion of it? 
22—126 
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(Witness examines “ Exhibit No. 11.”) 


A. Yes, sir; that is the document. 

Q. Did he have any other interviews with Mr. Nichols? 

A. Mr. Nichols called on Mr. Converse the second interview, and 
wanted to know what he had concluded to do, supposing, I suppose, 
that Mr. Converse had reported to us and we had reconsidered the 
matter, perhaps, of deciding to let him conduct the affair. That in- 

terview was also detailed in writing. 
305 Q. You were not present at it? 
A. Not present; no, sir. 

Q. Did Mr. Converse report to you orally ? 

A. He did; he told us Mr. Nichols had called there and the sub- 
stance of the interview. 

Q. Was there anything said by him that Mr. Nichols claimed 
that Mr. Marsh had given them any rights? 

A. No, sir; there wasn’t. 

Q. Any intimation of that kind? 

A. Nothing whatever. 

Q. Was there any statement by him that Mr. Nichols claimed to 
have any rights by virtue of Mr. Marsh parting with that valve 
gear ? 

A. No, sir. 

~Q. Was there in the first interview anything of that kind ? 

A. Nothing that I ever heard of; in fact, at the second interview 
I think he went so far as to say that he would like to see J. I. Case,: 
Gaar Scott, and other folks pay for the invention, but that Nichols 
and Shepard wouldn’t pay for it. 

; Q. Did Mr. Converse tell you the reason why they wouldn’t pay 
or it? : 


By Mr. Hit: I interpose an objection here for the purpose of 
calling counsel’s attention to the fact that if he goes into these pro- 
fessional communications between Mr. Converse and his client he 
certainly throws the door open, so that we can put Mr. Converse 
upon the stand and draw out the whole of this matter. Mr. Con- 
verse is the defendants’ witness in regard to it. I make the objec- 
tion for the purpose of notifying counsel that we shall call Mr. Con- 
verse in regard to these matters if he persists in this examina- 

tion, 
306 By Mr. Parker: I will withdraw the question. 


Q. Did you have any further interview with Mr. Nichols? 

A. Yes, sir; we did. 

Q. How soon after that one? . 

A. Well, it was shortly after that. We met Mr. Nichols at Mr. 
Converse’s office. 

Q. Who was present? : 

A. Mr. Scott, Mr. Marsh, Mr. Converse, and Mr. Nichols, in addi- 
tion to myself. 

Q. What occurred at that interview ? 


: 5 A. At that interview Mr.: Nichols related that he had discovered 
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or he wanted to.know if we knew that our patent was invalid, of no 
account, on account of the lack of signature. That was the time to 
remedy the defect by, in fact, covering it up, by conceding them the 
right to use the invention; in fact, we were to—as J understood it, 
they would be willing to help us cover that up; in fact, make other 
builders pay for something which he claimed was invalid; that’s 
the way I looked at it. He was willing, apparently, at that inter- 
view to conspire with us to make other builders pay for something 
which he said we didn’t own; that is the proceedings of that inter- 
view. 

Q. If you would give him a shop right? 

A. Yes, sir; if we would give them a shop right, that was the time 
to cover that up. 

Q. Was there anything said abeut any right or claim made by 
him about any right he had obtained from Marsh to use it? 

A. Nothing whatever; nothing was said about any right to use 

the invention. When I say that I mean, of course, any con- 
307 ceded right by Mr. Marsh or myself. Of course I didn’t know - 
that he had a right to use it. 

Q. On what account ? 

A. Well, on account that he had. related—that is, different testi- 
mony that he applied it to the first engine, &c., but no conceded 
right. There never was anything said to that effect in my presence. 

Q. What claim was ever made, that you knew of, of any agree- 
ment made with Mr. Marsh at the time of that application ? 

Witness: I don’t think I understand your question. 

Q. What claim was made by Mr. Nichols or Nichols, Shepard & 
Company of any agreement—and, if so, what—at the time that 
Marsh put the reverse gear on the engine? 

Witness: What claim was made at that time? 

Q. What claim was made by him at any time of any agreement 
that Marsh made at the time he put the valve gear on the engine? 
A. The first substantial notice that I ever heard that he made a 
claim was at the time Mr. Scott’s affidavit was published. . 

Q. Did you ever hear Mr. Nichols make any claim that there was 
any agreement about that? 

A. No,sir; Ineverdid. I never came in contact with Mr. Nichols, — 
except at those interviews. 

Q. What claim, if any, was. made to the right to use it because 
the invention or the patent was invalid or Mr. Marsh had no right to 
the invention? Was there any claim of that kind made? 

A. Not that I know of. 

Q. Did you have any conversation with Mr. Hoag about this gear 

at any time? 
308 A. I never spoke to Mr. Hoag about the reverse gear. 
Q. This second or last interview at Mr. Converse’s office 
was after the original suit in Detroit had been begun? 

A. Yes, sir. 

Q. Application was made to Congress afterwards, was there, for an 
act removing the cloud from that patent ? 

A. Yes, sir; there was. 
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Q. Mr. Marsh went down there at that time ? 
A. Mr. Marsh was out there several times for that purpose. 
: | Q. Did you have an interview with Mr. Scott at the Lewis House 
aa shortly after the decision of the first case at Detroit? 
| A. Yes, sir; we did. 
Q. Who was present? 
A. Mr. Marsh, Mr. Metcalf, Mr. Scott, and yourself. 
Q. Do you know whether or not the opinion or copy of the opinion 
that Judge Brown rendered in that case was there ? 
A. It was. 
Q. Do you know whether Mr. Scott had access to it? 
A. I know that Mr. Scott carried it around about a week with 
him. 
Q. State whether or not you received a copy of the cpinion be- 
i fore that interview. 
ie A. Yes, sir; we did. 
Q. Was that shown to Mr. Scott? 
A. Yes,sir; that was in Mr. Scott’s possession several days. 
309 Q. How fully was the matier talked over in that inter- 
view ? 
Bail A. I don’t know anything else we could have said on the subject. 
a Q. The matter was covered? 
ay A. Covered entirely. 
t Q. Did you see the article in the paper containing extracts from 
i his affidavit? 
‘ A. Yes, sir; I did. 
) Q. I show you Exhibit “13.” Is that the article, entitled “A 
chapter of history?” 


(Witness examines Exhibit No. “ 13.”) 


A. Yes, sir. 

Q. Do you know Mr. H. A. Tolman, of Washington ? 

A. Only. by reputation. 

a. What, if anything, did he have to do with your interference 
case 

A. He was engaged on our side of the case more than two years; 
part of the time as principal attorney in the case. 

Q. Suit has been begun in the supreme court of the District of 
aoe against you as between those two patents and the use 

it 

A. Yes, sir. 

Q. Do you know whether he appears in that case or not? 

A. He nepeate on the opposite side of the case, on behalf of Nich- 


“als bepart & Company. 
_ Cross-examination by Mr. Hit: 


ah a At thos interviews at the Lewis House, when Mr. Parker was 
resent to advise you at that time that the claim had entirely 
aan ot e by the signature of the Commissioner of Pat- 
Commissioner of Patents—to Exhibit “A,” the 
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omer having been withdrawn and sent down to Washington to 
ave the error corrected, did he not? 


Witness: Advised us that it had been entirely broke, did you 
say? 

CouNSEL: Yes. 

A. I have no recollection that he did. 

. What did he advise you about on that occasion ? 

A. His view of the matter was that he thought that would remedy 
the defect. 

Q. All you had to do was to begin another suit on that patent. 
That is what he told you, wasn’t it? 

A. No; I don’t know that he said that is all we would have to 
do. He advised us to begin another suit. 

Q. Now, Mr. La Fever, this paper you saw at the time it was 
written, did you? 

(Witness examines Exhibit No. “11.”) 


A. Yes, sir; I saw Mr. Converse write it. 

Q. You say you read it at that time. Did you carefully? Ex- 
hibit “ 11.” 

A. Yes, sir. 

Q. Then he told you that there had been an understanding that 
Nichols, Shepard & Company and Marsh were to handle the device 
together, but that Marsh had gotten the big head and no one could 
do anything with him, did he not? 

A. He told us everything that is in that paper. 

Q. He told you about the agreement between Marsh and Nichols 
Shepard & Company, didn’t he? 


’ 


Wirvess: The agreement ? 
311 CounsEL: Yes. 


A. There wasn’t any. 

Q.° He stated Nichols said there was? 

A. He alleged there was—— 

Q. You learned about it at that time? 

A. I learned. I didn’t know that was in that paper. 

Q. You learned about the agreement at that time? 

A. No, sir. 

. You learned that Mr. Nichols claimed that there was an agree- 

ment at that time, didn’t you? 

A. Yes. 

Q. This is dated April 26th, ’81? 

A. Yes. 

Q. Was that the time when it was written? When did he make 

a memorandum of the fact ? 
A. I don’t recollect whether that is the date it was written or the 
date of the interview ; it was very close together; within a few days. 

Q. Was that approved by Mr. Converse that Mr. Nichols claimed 
that there had been an agreement between him and Mr. Marsh ? 

A. Yes; that Mr. Nichols claimed—— 
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Q. He claimed it at that time? 

A. Yes. 

Q. You testified in the case of Scott against yourself and Marsh, 
in the a court of Cook county ? 

A. I did. 

Q. In open court and before a master in an interlocutory decree ? 

A. Yes, sir. 
312 Q. You stated there, did you not, that you had_ received 
royalties to the amount of five thousand one hundred and 

fifty-five dollars? 


By Mr. Parker: I object to it as immaterial. 


A. I don’t recollect whether I did or not; we had books there ; it 
was figured up. 

Q. You testified from the books at that time, did you not? 

A. Yes, sir. 

Q. This question was put to you by Mr. Codding, was it? Now, 
Mr. La Fever, in regard to the royalties received, how much have 
you received ‘and what was done with the money—the royalties ? 
Your answer was, Well, understand me, I say I would have to refer 
to the books. 3 

A. I think that is my answer. 

Q. Question. Very well; any way to get at it. Your answer, 
The total amount is five thousand one hundred and fifty-five dol- 
lars. That you stated, did you not? 

A. I think I did. 

Q. What royalties have you received since then ? 


By Mr. Parker: I object to it as incompetent. 


A. Well, we have received several hundred dollars; the exact 
amount I don’t know. 
Q. In round numbers ? 


By Mr. Parker: Why do you go into this? 
By Mr. Hitu: I don’t know as there is any reason why I should 
argue it. 
By Mr. Parker: I don’t see any reason why you should go into 
the business of these parties. I don’t see any possible bearing it has 
on this case. It looks to me very much like fishing. 
313 By the Court: Take the answer. 


(Last question repeated.) 
By Mr. Parker: The answer is taken under protest. 


A. In the neighborhood of seven hundred dollars. 

Q. That is, the royalties received from the licensees ? 

A. Yes, sir. 

Q. On the patents from those licensees? 

A. Yes, sir; they are in my possession. 

Q. Have you the licenses that have been taken out since the first 


patent was issued ? 


A. Since the patent first was issued ? 
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Q. By manufacturers. 

A. Yes, sir. 

Q. Can you name the manufacturers ? 
A. I can. 

Q. Please do. 


Witness: You mean the manufacturers that have taken out 
licenses for royalty ? 

CounsEL: They have taken out licenses for royalty. 

By the Court: I don’t see the object of this. Perhaps you do. 

By Mr. Parker: Merely as bearing upon his own case in Chi- 
cago. 

By Mr. Hitt: The object is to show the benefit derived from the 
bringing out and development of the invention; that under the 
agreement they received a consideration, and it goes to the considera- 
tion of the agreement. 

By the Court: Take the answer. 

By Mr. Hitt: We don’t care particularly about the answer; we 
will waive it. 


314 Redirect examination by Mr. PARKER: 


Q. Mr. La Fever, what damage has the opposition of Nichols, 
Shepard & Company to your claims done you in your business in 
introducing and handling this valve gear ? 


By Mr. Burton: I object to that. 
A. I should think it had damaged fully thirty thousand dollars. 
Q. Do you knowof any manufacturers who have not manufactured 


in consequence of the upposition to the patent ? 
A. We are well informed that there are several that refrain from 


using it on that ground. 

Q. Do you know of any that have refused to go on with a license 
in consequence of the attitude that complainant has taken in re- 
gard to the Hoag patent? 

A. Well, indirectly we do. 

Q. Have you been so informed by the manufacturers ? 


By Mr. Hite: I object to it as hearsay. 

A. I never was. 

By the Courr: The supreme court may be interested in this tes- 
timony. I certainly am not. 


Epw1n C. NicHots, complainant’s witness, recalled, further testifies 
as follows, viz: 

Cross-examination by Mr. PARKER: 

Q. Nichols, Shepard & Company have been manufacturing and 
using this valve gear from the time it was first put on or from the 
beginning of ’81 up to the present time, have they not? 

A. They have, sir. aoe 
315 Q. How many engines upon which it has been placed, as 
near as you can tell? 
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A. I can tell only approximately. 

Q. About how many ? 

A. Probably six or seven hundred engines. 
Q. What is the expense of making one? 


Witness: Do you mean the entire expense—the reversing device 
and this attachment? 

CounsEL: I mean the reversing device as Marsh made it, or sub- 
stantially the same—about the same thing—and attaching it. 


A. I think that estimate of the reversing device, including the 
quadrant and lever, costs us about twenty-five dollars as we make 
it and apply it. 

Q. As you make it? 

A. Yes. 

Q. That includes the invention you make under the Hoag patent ? 

A. That includes the reversing device, including the stop, of course, 
and quadrant and the necessary work and expense of applying and 
putting it in shape upon the boiler. I estimate it at about twenty 
to twenty-five lies. 

Q. This device is a “valuable one, is it not? 

A. I consider it a very good device. 

Q. Do you know Martin Metcalf? 

A. Yes, sir. 

Q. Did you make some affidavits in the interference case, based 
upon Mr. Metcalf’s statement? 

A. Yes, sir. 

Q. On a motion to reopen, or rather to postpone the issuing of the 
patent? 
A. An affidavit for reopening the case, I think, was it not? 
316 CouNSEL: Yes. 
A. Yes. 
Q. Mr. Converse made some also at the same time? 
A. I suppose so; I am not personally sure of it. 


Redirect examination by Mr. H1ILi 


Q. Mr. Nichols, what was the value of the engine with the valve 
wad upon it—the whole thing—the traction engine that went to the 
air? 

A. About twelve hundred dollars. 


By Mr. PARKER: 


Q. That was your retail price, was it not? 

A. Yes. 

By Mr. Parker: That includes manufacturer’s profit ? 
A. That is the retail price. 


By Mr. Parker: 


Q. Doesn’t it include manufacturer’s profit? 
A. If be gets any. 
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Minarp La Fever, defendants’ witness, recalled, further testifies 
as follows, viz: 


Direct examination by Mr. Parker: 


Q. Have you been engaged in applying these reverse gears ? 

A. Yes, sir; I have. | 

Q. For how long? 

A. More than three years. 

Q. Do you know what the cost of making them is and attaching 
to the engine? 

A. The cost of the bare device itself is five dollars. 

Q. What would it cost to put them on the engine ? 
317 A. The whole device can be seen at Case & Willard’s in 
good, substantial shape, and the cost is less than ten dollars, 
including everything. 

Q. That includes everything ? 

A. Everything. 

. That is the cost? 

A. That is the cost of the entire reversing device. Thecost of the 
device itself is not more than five dollars. 

Q. What is the additional five dollars ? 

A. Why, it is the reverse lever, quadrant, reach rod, and the 
necessary attachment which you have to have in any reverse device ; 
that, of course, is not included in the cost of the Marsh reversing 
device. Any device has to have some plan to operate it; consequently 
we can't consider that as the cost of nannfacturing the Marsh de- 
vice. The bare cost of the device itself in a good, substantial me- 
chanical shape is a little less than five dollars, taking each item and 
its cost and the labor that I know of; I have figured it right down 
fine. The Russell Manufacturing Company 

Q. It was even less than five dollars? 


By Mr. Hitt: We object to the question as above. 
Q. What is the cost of the link reversing device? 
A. The “ link,” put on in the cheapest possible manner, would cost 
fully twenty dollars; from that sum up to fifty. 
Q. That is the device in common use, is it not? 
A. Yes, sir. 
Q. In proportion how does this compare with the “link” and 
that class of engine; is it better? 
A. It is better than the link in several respects. 
Q. You may name them. 
A. First is the simplicity of the device in view of a less 
318 number of parts of the movements of the device from that 
of rotary instead of oscillating movements; sliding motions ; 
it is positive under all conditions, which the link is not if it is not 
well oiled, and it is quicker in its operation; the engine responds 
quicker. 
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Cross-examination by Mr. HItt: 


Q. Do you base your estimate of cost upon steel gears or cast 
gears ? 

A. Cast-iron gears. 

Q. As you make them? 

A. Yes, sir. 

Q. Do you know whether Nichols, Shepard and Company use 
steel ? 

A. Only by hearsay. 

Q. You know nothing about it? 

A. I know nothing about — 


Redirect examination by Mr. ParRKEr: 


Q. What would be the difference between cast steel and cast iron 
with modern appliances for cutting gear ? 

A. The difference would be very slight. 

Q. The gears are cast when they are made with steel ? 

A. They are cast blank, turned out, and cut in a gear-cutter. 

Q. There is a slight difference in the cost ? 

A. There is a slight difference; probably not more than twenty 
five per cent. It wouldn’t exceed that in the cost of the gear itself, 
the two wheels. 


By Mr. Parker: I suppose if there is any rebutting testimony it 
might go on; I have some papers to put in which I would like to 
put in order. 
319 By Mr. Hitt: This closes your oral iamenony ? 
By Mr. Parker: Yes, sir. 


Rebutting Testimony. 


S. D. WHITTAKER, a witness produced, sworn, and examined on the 
part of complainants, testifies as follows, viz: 


Direct examination by Mr. Hitt: 


Q. What is your name, age, residence, and occupation ? 

A. 8. D. Whittaker. My age? 

CounsEL: Yes. 

A. Aged forty years. 

Q. Residence? 

A. Township of Le Roy, in this county. 

2. What is your occupation ? 

Well, threshing is principally my occupation. I have farmed 

a little on a limited scale. 

Q. You know the plaintiff in this suit, Nichols, Shepard & Com- 
pany ? 

A. Yes, sir. 

Q. You know Mr. E. C. Nichols, of that corporation ? 

A. Yes, sir. 

Q. Do you know the defendants here, Elon A. Marsh and Minard 
La Fever ? 
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A. Yes, sir; I am acquainted with both of them. I have seen 
them in the shop to work. 

Q. And Mr. James Scott—do you know him? 

A. No; Iam not acquainted with him—Mr. Scott—personally. 

I think I have seen him several times. 
320 Q. Ever purchased any machinery of Nichols, Shepard & 
Company ? 

A. Yes, sir. 

Q. Did you ever hear of a device known as “ the Marsh reversing 
engine valve gear” ? 

A. Yes, sir. 

Q. Ever have any conversation with Mr. Marsh in regard to it? 

A. I have. 

(). When and where? 

A. Well, it was in June some time in ’83. I met Mr. Marsh on East 
Main street, Battle Creek. As I was passing by him he stopped me 
and said he understood [ was talking of buying an engine up to 
Nichols, Shepard & Company. He wanted to know if I was going 
to have the Marsh gear. My reply to him was I didn’t know 
whether Marsh or Mr. Nichols’ gear. .Whichever one it was I 
was going to have the gear that worked with a pinion. I made 
the reply I was sick of the old link motion. Ihad an engine at that 
time with the link motion on it; and he said the reason he spoke 
to me about it was, he said, he claimed that patent, as they had no 
right to use it; if I bought an engine that either I or they or Nich- 
ols—that is the way he said it—would have to pay them a royalty 
on it; he didn’t want to make me any trouble; I had better see 
that they gave me a written guaranty that they would stand between 
me and all harm on the engine if I bought it; and I made the 
reply to him that I thought I knew the parties I was dealing with, 
and that I didn’t propose to buy anything but what I knew it was 
right, as I had once paid a royalty of a hundred dollars on a clover- 

huller to Mr. Birsell, of South Bend. That was it. 
321 Q. Did you buy the engine? 
A. Yes, sir; I bought the engine. 

Q. Did you require a guarantee on aecount of that conversation 
from Mr. Nichols ? 

A. I did; I spoke to Mr. Nichols on the day I took the engine 
away from the shop. 

Q. He gave you a guarantee ? 

A. Yes, sir; he said he would indemnify me between—he would 
stand between me and Mr. Marsh and all harm. He would make 


me good. 


By Mr. Hitt: I call the attention of the court that we have not 
read our depositions. We will offer them; also exhibits we have 
not read. 

By the Court: Does that close the oral proof? 

By Mr. Hitx: That closes the oral proof on our side, your honor. 
Mr. Converse will be here at two o’clock, at the opening of the ses- 
siou this afternoon. We have a few questions. 


saregengean = 
a ee ee 


‘brough 


: Jong. The interview on all the matters was quite long. We had 


180 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


By the Court: Perhaps it would be well to read your depositions 
at this time, unless you prefer to do it at the hearing ? 

By Mr. Burton: I don’t suppose it makes much difference. 

By Mr. Hiti:-I think we can state the depositions. They are 
only as to some collateral matters. 

By Mr. ParKxer: I offer in evidence the original letters patent 
granied to Marsh, dated December 28th, 1880, No. 236,052. Of 
course, these are important papers, and this is an exhibit in the 
United States court. I would like to have it marked for identifica- 
tion, with the privilege of putting in a certified copy. 

By the Court: I presume there will be no objection to that. 


(Said document marked Exhibit “ 25.”) 


322 CHARLES F. Burton, a witness produced, sworn, and exam- 
ined on the part of the complainants, testifies as follows, viz: 


Direct examination by Mr. HILL: 


Q. You are the solicitor for the complainant in this suit, are you? 

A. Tam. 

Q. You have been solicitor for the complainant in the defense of 
the suits commenced in the city of Detroit in the United States 
court? 

A. I was counsel for the first one; I have been solicitor in the 
other. 

Q. Do you remember of Mr. Marsh’s being in Detroit on some oc- 
casion when you had a conversation with bim in regard to the pend- 
ency of the suit? 

A. I remember the time that he was there; that he testified to 
yesterday. | 

Q. Do you remember of saying to him, that you felt convinced— 
that you said that Mr. Nichols felt convinced that he was more than 
half wrong, and it was hurting his reputation very badly ? 

A. No, sir. 

Q. Did you say anything of the kind to him? 

A. No, sir. 

Q. Have you any explanation you desire to make in regard to that 
matter? Ifso, please make it. 

A. Mr. Marsh came into the office. Mr. Parker and I have our 
offices in the same suit of rooms, general partners in the law busi- 
ness, and I supposed he came in to see Mr. Poston: During the time 
that be was there I saw him and had considerable conversation with 

him on general matters. Mr. Nichols. had been there a few 
323 days before that and had had some talk with both myself and 
Mr. Parker, and at that time I thought if the parties could 
be brought together that an adjustment of the difficulties between ' 
them might be arrived at, and I told Mr. Marsh that, and rather 
urged him to see Mr. Nichols—see if an adjustment couldn’t be 
tabout. 
Q. That was all you said? 
A. That was the substance of it. 


The conversation was quite 
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some talk aboui other matters-entirely foreign to this. I think Mr. 
Marsh at that time made some investigations in regard to the mat- 
ter of some mechanism—made preparations for giving some expert 
testimony. 

Q. You heard Mr. Nichols’ testimony in regard to his consulta- 
tion with you in regard to the defense of the first infringement suit 
brought by Marsh, La Fever, and Scott against Nichols, Shepard & 
Company, did you not? 

A. I did. | 

Q. What, if anything, have you to say in regard to his consulta- 
tion and your counsel in regard to the agreement for a shop right ? 


By Mr. Parker: I object. 


By Mr. Burton: 


Q. Whether the. testimony of Mr. Nichols was substantially the 
same in that regard ? 


By Mr. PARKER: 


Q. Were you Mr. Nichols’ counsel at that time ? 
A. I suppose I was holding a conversation preparatory to preper- 
ing his defense. ° 
By Mr. Parker: I object to it on two grounds: The principal 
ground is that a party can’t make evidence for himself by hie 
324 own statements to his own counsel; the other ground is suf- 
ficiently obvious. 


By Mr. Hitt: We won’t insist upon it. 


Cross-examination by Mr. PARKER: 


Q. Was there any general talk there about Mr. Nichols being— 
his reputation being generally hurt in this matter? 

A. 1 don’t know but what there might have been between you and 
Mr. Marsh in my presence. 

Q. Wasn’t it talked generally ? 

A. I think likely. 


Epwin C. NicHors, complainant’s witness, recalled, further tes- 
tifies as follows, viz: 


Direct examination by Mr. Hitt: 


Q. You heard the testimony of Mr. La Fever, Mr. Nichols? 

A. Yes, sir. 

Q. What have you to say in regard to the several interviews in 
November and following between you and him and to the conversa- 
tion which he detailed ? 

A. I can repeat my testimony of yesterday, that we had several 
interviews, in which the matter of their pending patent and this 
device was talked about, and so far as my making any statement 
that tended toward bulldozing, as he puts it, or boasting of my ability 
or my desire or intention to break down or break up—break down 
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their patent or anything of that kind—I deny it in total. The con- 
versations were not of thatcharacter. There was nothing that could 
induce any such conversations in that regard ever taking place. 
Q. No patent was granted at that time? 
325 A. No patent was granted. There was no controversy 
about the patent, because no patent had been granted. 

Q. Did you ever oppose the patent in any way? 

A. Not at all. I desired them to get a good, strong patent; one 
that manufacturers could respect and pay for. There was no con- 
troversy between us, so far as I can remember; no possible ground 
for any controversy at that time. 

Q. You heard the testimony of Mr. Marsh with regard to the 
statement that you would not pay him anything for his device. Did 
you tell him that the day before he left with the engine for the 
fairs ? : 

Witness: You refer to the statement that he claims that I made 


as to the interview about the 18th of September? 
CouNSEL: Yes. 


A. No such interview took place; at least no such conversation. 

Q. But the understanding was that you were to pay no royalty, 
was it not? 

A. As you have stated. 


By Mr. Parker: I object. 
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A. The understanding was that we were to have the use of the 
invention on all engines of our manufacture. That was the under- 
standing and agreement. 


Cross-examination by Mr. ParKer: 


Q. When did you first determine to use it? 
A. I determined to use the invention immediately after it was 
applied and was successful, provided it proved to be durable and 
substantial in the tests as we were about to make at the fairs and 
a otherwise. , 
 . Q. You say no such interview with Mr. Marsh took place a day or 
% two before he went to the fair? 
326 A. I say no such conversation took place. 
Q. No such conversation ? 

A. No,sir. I refer now to the conversation in which he alleges I 
said that we wouldn’t pay him; that we proposed to use it with- 
out—— 

Q. Did you have an interview with him about that time? 

A. No recollection of any particular interview. I was about the 
shops, I think, although I have almost a suspicion that I could prove 
I wasn’t in the city at that time. 

Q. You bave a faint suspicion of that? 

- A. I havea faint suspicion. However, 1 am not sure; but the 
'  ¢onversation Mr. Marsh alleges, in which he says that I told him 
hat I wouldn’t recognize his right or that [ wouldn’t pay, didn’t 

* t anything to do with the invention—I simply say that is not 
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By Mr. Parker: I offer in evidence Exhibits Nos. “ 9, 11, 12, 13, 
14, 15, 21, 22, 25” (copy to be substituted), and “26;” the agree- 
ment “21” to be substituted by a certified copy. I offer certified 
copies of proceedings and decisions in the interference case, Exhibit 
“27;” also printed copies of testimony in that case, Exhibit “ 28.” 


EuGENE M. CoNnVERsE, coniplainant’s witness, recalled, further tes- 
tifies as follows, viz: 7 


Direct examination by Mr. Hitt: 


Q. Mr. Converse, please look at that notice, Exhibit No.“ 7,” and 
state whether that is in your handwriting. 


(Witness examined Exhibit No. “7.”) 


327 A. It is not. ’ 
Q. Do you know whose handwriting it is? Do you recog-. 
nize it? 
A. I think it is in Martin Metcalf’s; I wouldn’t be positive now. 
Q. Mr. Marsh testified here this morning that he paid you 
seventy-five cents for drawing that notice. Have you anything to 
say in regard to that? 
A. He didn’t. I didn’t draw the notice. 
By the Court: Did he pay you seventy-five cents for drawing 
any notice? 
A. Not to my recollection. 
Cross-examination by Mr. PARKER: 
Q. Are you positive? 
A. To the best of my recollection he didn’t. 
Q. You simply don’t recollect it? 
A. Yes, sir. 
. You wouldn’t swear positively he didn’t pay you seventy-tive 
cents for drawing a notice? 
A. No. 


Testimony closed. 


By the Court: I understand that this case is set for August 10th, 
at Charlotte, as early as you all can get there. 


It is stipulated that the judge of the circuit court for the county 

of Calhoun may sign the foregoing testimony as and for acase made 

under the statute of the testimony taken in said cause in 

328 open court, and that when so signed it may be filed as a part 
of the record in said cause. 


Dated Dee. 26th, 1885. 
R. A. PARKER, 


_So'r for Def’ts Marsh & La Fever. 
CHARLES T. BURTON, 
Sol’r for Compl’ts. 


I hereby certify that the foregoing is a true and correct statement 
of the testimony and proceedings taken and had before me in open 


eae x 


184 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


court in the foregoing cause, as therein stated, pursuant to the above 
stipulation. , 
Dated this 28th day of December, 1885. 
FRANK A. HOOKER, 
Circuit Judge. 


[ Endorsed :] 5-162. Circuit court for Calhoun county. In chan- 
cery. Nichols, Shepard and Co. vs. Elon A. Marsh et al. Stipulation 
and settlement of case. Filed Dec. 30, 1885. Leonidas H. Brock- 
way, register. 


328a In the Circuit Court for the County of Calhoun. In 
Jhancery. 


v8. 


NIcHOLs, SHEPARD AND Uo. 
ELton A. MarsH, Minarp La Fever, and JAmgs Scort. 


Please take notice that the deposition de bene esse of James Scott, 
a witness who is so aged as to make it probable that he will not be 
able to attend the trial of the above cause and who resides in the 
county of Calhoun, in the State of Michigan, will be taken to be 
read in evidence at the hearing of said cause on the part of the 
plaintiff therein, before Joseph S. Noyes, one of the circuit court 
commissioners for the said county of Calhoun, at his office, No. 117 
State street, in the city of Marshall, on Friday, the 13th day of June, 
1884, at 10 o'clock of the forenoon of that day, at which time and 
place you are notified to be present and put such interrogatories as 
you think fit. 

Dated June 6th, 1884. 

CHARLES F. BURTON, 
Attorney for Plaintiff. 


To Messers. Brown & Thomas, solicitors for defendant Scott, & R. 
A. Parker, solicitor for defendants Marsh & La Fever. 


STATE OF MICHIGAN, ; 
County of Calhoun, 


Cuar_es F. Burton, being duly sworn, deposes and says that he 
served notices of which the foregoing is a true copy was served on 
R. A. Parker, solicitor for defendants Marsh & La Fever, by deliver- 
ing the same to him personally on the 6th day of June, 1884; that 
on the same day a similar notice was served on Messers. Brown and 
Thomas, solicitors for defendant Scott, by depositing such notice in 
the post office at Detroit, with postage prepaid, directed to Messers. 
Brown and Thomas, at Battle Creek, Michigan. 


. CHARLES F. BURTON. 


Subscribed and sworn to before me this 18th day of June, 1884. 
| JOSEPH 8S. NOYES, 
Notary Public. 
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3286 Strate or MICHIGAN: 


The Circuit Court for the County of Calhoun. In Chancery. 


v8. 


NicHois, SHeparD & Company, Complainants, 
Eion A. Marsn, Mrinarp La Fever, & James Scort, Defendants. 


Deposition of James Scott, of the city of Battle Creek, in the county 
of Calhoun, a witness produced, sworn, and examined on the 13th 
day of June, in the year eighteen hundred and eighty-four, at the 
city of Marshall, in the said county, before me, a circuit court 
commissioner for said county, pursuant to the notice hereto an- 
nexed and for the reason therein stated, to be used in a certain 
cause now depending in the circuit court for the county of Cal- 
houn-aitiokaie Shepard and Co., complainant, and Elon A. 
Marsh, Minard La Fever: and James Scott, defendants—on the 
part of the said complainants. 


Charles F. Burton a for the complainant; R. A. Parker 
appeared for the defendants Marsh & La Fever, and Brown and 
Thomas for James Scott. | 


The said James Scort, being duly sworn and examined as a wit- 
ness for and in behalf of the said complainant, deposes as follows: 


Objected to by the counsel of James Marsh and La Fever that 
the notice and proceedings for the taking of the testimony are in- 
firm, insufficient, and do not warrant the taking of the same; that 
the notice is insufficient and is not properly signed. 


Exursir “ 12.” 


Deposition of James Scott taken in behalf of complainant, at Mar- 
shall, before Joseph S. Noyes, pursuant to notice, June 13th, 
1884. 

1. Please state your name, age, residence, and occupation. 

A. James Scott; I am seventy-four; [ live in Battle Creek ; I have 
no occupation. | 

2. Do you know Nichols, Shepard & Co., corporation, of Battle 

Creek ? 

Objected, and that it does not appear that the Nichols & Co. area 
corporation. 


A. I know some of the members of the firm. 


3. Which ones of them do you know? ~ 
A. E. C. Nichols, John Nichols, David Shepard. I think that is 


all. 
329-331 4. You are one of the defendants in the case, are you 
not ? 
A. Yes, sir. 
5. Do you know Mr. Elon A. Marsh? 
A. Yes, sir. 
24—136 
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§. And do you know Mr. Minard La Fever? 

A. Yes, sir. : 

7. State briefly and what, if any, business relations you have had 
with Mr. Marsh and La Fever during the last four years. 

A. I bought of them, Marsh and La Fever, on the 5th day of 
March, 1881, what was supposed to be 4 interest in Marsh’s steam 
valve gear. 

8. How long from that time did you continue to be interested with 
them in the steam valve gear? 

A. I think about the 25th day of September, 1883. 

9. Did you, in consequence of your connection with them, have 
any litigation with Nichols, Shepard and Company ? 

A. We did. 

10. What was the nature of the litigation ? 


Objected to on the ground that the records of the case are the best 
evidence. 


A. We sued them in the year 1881 for royalty for the use of the 
steam valve gear. It was in the United States court at Detroit. 

11. Do you know whether or not a final decree had been rendered 
in that cause on or before the 25th day of September, 1883 ? 


Objected to as incompetent. Records in the case are the best evi- 
dence. 


A. I know nothing except from hearsay. I saw no decree, to my 
recollection. 
332 12. Had you been told that there was a decree; and, if so, 
by whom? 
A. I had been told, but I don’t recollect by whom. 
13. Did you, on or about the 25th of September, 1883, meet Mr. 
Elon A. Marsh at the house of Mr. E. C. Nichols? 
A. I met him on the evening of the 24th of September. 
14. Will you state how you both came to be at Mr. Nichols’ house ? 


Mr. Scorr: Do you wish me to make a full statement ? 

Mr. Burton: I want a statement of any conversation you may 
have had with Mr. Marsh or with Mr. La Fever or with both of 
them which induced you to call on Mr. Nichols. 


Objected to as irrelevant and involving statement of facts which 
does not appear in testimony. 


A. We met a day or two previous at my house. It was then 


talked up—something in regard to a compromise. Mr. Marsh was 
_ asked to go and see Mr. Nichols, and he rather objected. Mr. La 
Fever asked me to go. 


ected to and moved to strike out so much of the answer as has 

een given, as it is immaterial to the cause and is disclosing the 
siness of other defendants and is thereby privileged. 

ort: I didn’t object—I think not—and it was left in that 

I then went to Mr. Nichols on the evening of the 24th, and 

rived there Mr. Marsh came in. 
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16. Will you state who were present at Mr. Nichols’ house on the 
evening besides yourself, Mr. Marsh, and Mr. Nichols? 
333 A. No other person. : 
Q. Will vou state what took place at that meeting? 

A. We soon commenced to talk-about a compromise. Mr. Nich- 
ols wished Mr. Marsh to make a proposition. Mr. Marsh declined, 
and after talking hesays that if a proposition was to be made he would 
leave it to his attorney in Detroit. Mr. Nichols says that he would 
like to see any business of mine that he could make a proposition 
without his attorney. I then told him I would make him a propo- 
sition that we would settle with him for ten thousand dollars. He 
said he wouldn’t entertain that, and I told him I didn’t suppose he 
would. After some further conversation we got up to leave. Mr. 
Nichols addressed himself to Mr. Marsh and says, Mr. Marsh, you 
know that you promised me that we could put on and use your valve 
gear for all our engines. Mr. Marsh says, Yes, but I did not put 
itin writing. Mr. Nichols says, But you would put it in writing if 
i had asked you. Mr. Marsh said, Yes, but you didn’task me. I 
think that is pretty much all. I’m sure nothing else then until 
we got out of the house. 


Moved to strike out all the foregoing answer on the ground that 
it does not bind Mr. La Fever. It does not appear that he was 
present or knew of it, and incompetent, irrelevant, and immaterial. 


18. What, if anything, did you say to Mr. Marsh and what did he 
say to you immediately after leaving Mr. Nichols’ house ? 

A. I told Mr. Marsh that I was surprised that he should go. I 
think I used the expression “going into an enemy’s camp,” and 

make such admissions if they were proved. 
334 19. And what did he reply ? 
A. He thought that they didn’t amount to anything. I 
think he said they didn’t amount to anything. 

20. Do you know of a proceeding called an interference suit be- 
tween any of the parties to this suit? 

A. I know that there was such a suit. 

21. Do you know what the subject of it was? 

A. It was, Mr. Marsh made a claim that Mr. Hoag, the assignor to 
Nichols, Shepard & Co.—the patent that they had taken, that Marsh 
claimed that it was his invention. 

22. Was the device covered by that invention which was the sub- 
ject of the interference used in connection with Marsh’s valve gear ? 

A. I think it was. 

23. Do you remember of ever having any conversation with Mr. 
La Fever in regard to the interference suit and its importance in 
connection with the use of Nichols, Shepard & Co. of the valve 
gear? 

A. I don’t remember. 

24. Do you remember a conversation with La Fever in which he 
said that the invention which was the subject of the interference 
was not important, except that by preventing a protest for it you 
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could prevent Nichols, Shepard & Co. from using the Marsh valve 
gear, or words to that effect ? 
A. I.don’t recall it. 


Moved to strike out all the testimony in reference to the inter- 
ference matter as incompetent. Counsel for the complainants sub- 
mits that it be stricken out. 


230 Cross-examination by the defendants without waiving any 
of the objections heretofore made: 


Cross-interrogatory 1. What note, Mr. Scott, did you receive to ap- 
pear here to-day as witness? 


Complainants’ counsel objects as immaterial and irrelevant. 


A. I received a notice by letter from Mr. Burton, counsel for Nich- 
ols, Shepard & Co. 

2. Have you that notice here? 

A. I think I have. 


3. Will you produce it ? 
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Witness produced letter marked Exhibit “A” and offered in evi- 
dence by defendants’ counsel. Complainants’ counsel objects to it as 
immaterial. 


4. Were you paid anything to come and give your testimony ? 

A. No, sir. 

5. What conversation, if any, have you had with any of the firm 
of Nichols, Shepard & Co. or any one representing them in regard to 
giving your testimony in this case? 


Objected to as not proper cross-examination and immaterial. 


A. I met Mr. E. C. Nichols and he wished me to come here. He 
thought it was important to get my testimony in case of death or 
sickness ; that was pretty much all I remember; it is all. 

6. When and where was that conversation ? 

A. At his office, at the works of Nichols, Shepard & Company ; 
it was Wednesday—last of the week. 

7. How came you to go there to his office ? 

A. Mr. C. E. Thomas told me that Mr. E. C. Nichols wished 
336 ~—to see me, and, if I could, to come up there—Charles Thomas, 
of the firm of Brown & Thomas, my solicitor in the case. 

8. On that occasion did you tell Mr. Nichols what you could tes- 
tify to? 

A. I did not. 

9. Did he know ? 

A. I declare I don’t know. 

10. Had you ever talked it over before with Mr. E. C. Nichols? 
_A. I don’t remember; I presume I talked with him, but I can’t 
eli when. I gave the same testimony once before. 

: . When and where did you give this testimony before ? 


Sa Dbjec ed to as immaterial, irrelevant, and not a proper cross-ex- 
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A. In Judge Hall’s office; Mr. Parker was present. It was last 
winter—some time in December or Janua, y—it was the 14th of Feb- 
ruary. 

12. In what case was that, Mr. Scott ? 


Objected to as immaterial and irrelevant and not a cross-exami- 
nation. 


A. A suit between me and Marsh and La Fever, the defendants 
herein. 
13. That suit is still pending, is it not? 
A. Yes, sir. | . 
14. Do you know what court that is in? 
A. The supreme court of Cook county, Illinois; it is in chancery. 
15. Who is your solicitor in that case ? 
A. Brown & Thomas, of Battle Creek, and E. J. Hill & Son, of 
Chicago. 
337 16. Paper shown witness and witness asked whether or not 
this is a copy of the original bill filed in this cause. 


Objected to as irrelevant and not proper cross-examination. 
A. Yes, sir; I think it is. 
Paper marked for identification, marked Exhibit “ B.” 


17. Do you remember whether or not you filed or had filed any 
amendment to that bill of complaint? 

A. I think there was. 

18. Paper shown witness and witness asked if he can say whether 
or not it is a copy of the amendment of the bill. 

A. I should think it was. 


Exhibit “C” marked for identification. 


19. Did you make an affidavit, on or about the 20th of last Novem- 
ber, in this case, in Chicago, between yourself and Marsh and La 
Fever, in which you stated what occurred at E. C. Nichols’ house on 
the 24th of September? 

A. I think I did. 

20. In that affidavit did you not state the conversation differently 
from your testimony as given to-day ? 

A. I think I gave more fully of the conversation in my testimony 
to-day than I did in my affidavit then. 

21. When was that affidavit made? 

A. I think at Brown and Thomas’ office. 

22. Do you know where the affidavit is now ? 

A. I do not. 


Counsel for defendants Marsh and La Fever requested Mr. 
338 Burton to produce the affidavits heretofore described. Counsel 
for complainants decline to do so. . 


Q. Do you know whether or not any extracts from this affidavit 
was published in the Battle Creek Moon on the 22nd day of Decem- 
ber, 1883, and in the Battle Creek Journal on the 24th of December, 
1883 ? 
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A. I don’t remember the date of the papers, but I think such ex- 
tracts were in them. (Newspapers entitled Battle Creek Daily Journal, 
Dec. 24th, 1883, were shown witness, and his attention called to one 
certain edition, a chapter of history, and witness asked if that article 
contains any extracts of the affidavits heretofore referred to.) 

A. Yes, sir; it does. I don’t remember of ever seeing that before. 
24. Will you point out or read the portions of that article that are 
taken from that affidavit.) | 


Objécted to as immaterial, as not proper cross-examination, and for 
the reason that the original affidavit is better evidence of its con- 
tents, and should be produced or its non-production answered for. 
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A. From the words “ you knew Marsh” to the same, including the 
words “ you did not ask me to.” 


Exhibit “ D” marked for identification, as also article marked the 
same. 


25. Have you ever authorized the complainants’ solicitor to hold 
the said affidavit in his possession ? 


QLjected to us immaterial and irrelevant. 


A. I have very little recollection about that. 

26. Can you say which is your recollection ? 

A. Idon’t remember anything about it. I don’t remember giving 
them any permission to hold it. 

27. Do you know how they came by it? 


339 Objected to, as because it does not appear that either the 
complainants or their solicitor had it or ever have had it. 


A. I do not. 


Defendants’ solicitor requests complainants’ solicitor to state 
whether or not he has or not said affidavit in his possession at the 
moment. 

Complainants’ solicitor states that he cannot comply with the re- 
quest or make any statement about the alleged affidavit. 


29. Do you know, Mr. Scott, whether or not E. C. Nichols bas 
said affidavit in his possession ? 

A. Ido not. The affidavit was left with Brown and Thomas, my 
counsel, and I don’t know anything more about it. 

30. If the same has been delivered by said Brown & Thomas to 
E. C. Nichols or to the solicitor for complainants here, did you 
authorize or counsel such delivery ? 

A. I answered this in the former question, that.I know nothing 
about it. 
32. Can you state whether you gave them that express per- 
mission ? 

A. It is possible Mr. Brown might have asked, and I should have 
given it if he had. 1 don’t remember anything about it. 

_ 33. Did you authorize or consent that any portion of that affi- 
lavit might be published in the newspapers, especially in the Battle 

reek Daily Journal of December 24th, 1883? 
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A. I know nothing about it. 
34. Then this publication markéd Exhibit “D” was not author- 
ized by you? 
340 A. No, sir. 
35. On the evening of the 24th of September, 1883, at what 
time did you arrive at Mr. Nichols’ house? 


Complainants’ counsel, it appearing that the subject of the affi- 


davit being exhaused, now moves to strike out all testimony re- 
lating thereto. 


A. Seven or half past seven, I choala think. 

36. At what time did Mr. Marsh get there? 

A. I should think about ten minutes after I got there. 

37. Did you know Mr. Marsh was coming? 

A. I did not. 

38. What did you go there for? 

A. I went to see Mr. E. C. Nichols in regard to a compromise of 
this suit for royalty with Nichols, Shepard & Company on Marsh’s 
steam valve gear—the invention that is involved in this suit. 

39. When you went there had you been authorized by the other 
defendants to make a proposition ? 


Objected to as immaterial and irrelevant. 


A. That'is what we understood at the last time we met—was for a 


settlement. 
39. Did Marsh or La Fever authorize or assent that you should 


make Nichols a definite proposition of settlement, specifying the — 


terms? 
Same objection. 


A. They did not. 

40. I understood you to say that you told Mr. Nichols on this oc- 
casion that you would settle for $10,000; that Marsh, La Fever & 
Co. would settle with Nichols, Shepard & Co. for ten thousand dol- 
lars; now, why did you make that proposition if it had not been 
agreed upon? 


341 Same objection. 


A. I made that on my own responsibility, thinking Marsh 
and La Fever would be satisfied with it. 

41. Did you expect the proposition to be entertained ? 

A. I did not; no, sir. 

42. Why? 

A a didn’t think he would be willing to pay that amount when 
I inade it. 

43. In your answer to question 17 on the direct, after this state- 
ment of making the proposition of settlement you mentioned some 
further conversation. What was that conversation ? 

A. It was in reference to a compromise, but I can’t state it. It 
was between us all. 

44. Have you any recollection what was said ? 
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A. No, sir. 

45. Did you recollect, Mr. Scott, a talk about bills pending in Con- 
gress in regard to the patent 5 ? 

A. I do not. 

46. And about the interference case ? 

A. There might have been talk about those matters, but I can’t 
get it into shape sol can state what it was. 

47. They were all involved in this settlement, were they not, if a 
settlement had been made? 

A. I suppose that was the understanding. 

48. Do you not recollect in that conversation that Mr. Nichols 
stated that when you got down to Congress in regard to the bills you 
would find him there to meet you? 

A. i don’t remember it; I don’t say that he did not say so. 
342 49. Do you recollect his saying that he would bet the de- 
fendants $10,000 to a 1,000 that Nichols and Shepard & Co. 
would win in the interference case in the Patent Office? 

A. There was something said there about betting, but I can’t rec- 
ollect just what it was; I don’t remember whether it was in refer- 
ence tu the interference case or not. It didn’t make much of an im- 
pression on me; it didn’t amount to anything. 

50. How long were you there? 

A. Half or three-quarters of an hour. 

51. Was Mr. Nichols expeeting to see you that evening—that is, 
was any arrangements made to meet him? 

A. No, sir. 

52. You found him at home? 

A. I met him and Mr. Stewart at the gate; they were going down- 
town. 

53. Did you tell him you wanted to see him? 

A. Yes, sir. 

54. Did he go back in the house with you? 

A. Yes, sir. 

56. Did you tell him what you came to see him for? 

A. I don’t remember. 

57. What did you talk about ? 

A. It is all blank to ne. I couldn’t tell. He was called on once, 
and I think the time was occupied until Mr. Marsh came without 
much being said. 

58. Was he occupied when Marsh came, or had you commenced 
talking about the proposed settlement ? 

A. I think we had commenced talking something about it; I 

don’t remember what it was. 
343 59. When did you first hear him make a claim that Marsh 
had given him permission to use the valve gear ? 

A. It was there at that time. 

60. Have you stated all the conversation you can recollect that 
occurred on that occasion ” 

A. I have. 

61. Have you stated the exact language of Mr. Nichols and Mr. 
Marsh in that conversation ? : 
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A. As near as I can recollect, I have. 

62. In your answer to question 17, with direct, you say that Mr. 
Nichols said, “Mr. Marsh, you know you have promised me 
that we could put on and use your valve gear for our engines.” 
Now, do you swear positively that that was Mr. Nichols’ exact lan- 
guage ? , 

A. No, sir, I wouldn’t; but the effect was the same. 

63. In the case between yourself and the other defendants your 
testimony was taken before Mr. Hall last February. On that occa- 
sion did you not swear in answer to direct question 17 that you saw 
Mr. Marsh in the evening of 24th of September, 1883, at E. C. 
Nichols’ residence? I quote from your answer: “ Mr. Marsh and 
Mr. Nichols continued a conversation in regard to this patent and 
during the conversation Mr. Nichols says to Mr. Marsh, ‘ You know 
that you agreed to give mea right to put your device onto all en- 
gines that Nichols, Shepard & Co. wished to put it on.’” Did you 
so testify? . 

A. [ presume so; I don’t know. The effect is the same as what I 

say here. 
344 64. Which do you say is correct, the testimony you give 
here to-day or the testimony you gave then ? 


Objected to, as, inasmuch as it does not appear that the statement 
alleged to have been made in the former testimony is quoted from 
that testimony, that if it is offered for the purpose of contradicting 
the witness the testimony itself should be produced. 


A. I meant to convey the same meaning to-day that I did the 
other time; if I didn’t do so it is wrong. 

65. Now, which was it that Mr. Nichols said, Mr. Marsh? You 
know that you promised me (quoting from your answer to question 
17th, this testimony) that we could put on and use your valve gear 
for all our engines, or that you know that you agreed to give mea 
right to put your device onto all engines that Nichols, Shepard & 
Co. wished to put it onto. 

A. I think the first was right; I think they both convey the same 
meaning. 

66. Now, what did he say in talking to Marsh—that you agreed to 
give me a right, or that you promised me that we could put it on, 
&e. Now, which was right? 

A. I think the first statement in the question is the correct lan- 
guage used on that occasion. . 

67. What was the language that Mr. Nichols used in talking to 
Mr. Marsh, that they could put the device on “all engines that 
Nichols, Shepard & Co. wished to put it on,” or was the language 
that Mr. Nichols used that we could use your valve gear “ for all our 
engines? ” | 

A. I think “ Nichols, Shepard & Co.” wasn’t used. He was talk- 

ing for them and said all our engines. 
O45 68. Now, Mr. Scott, do you know or can you give the exact 
language of Mr. Nichols on that occasion ? 
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A. I don’t know as I can, but [ give the meaning as I under- 
stand it. 

Moved to strike out all the testimony in reference to the conver- 
sation between Nichols and Marsh, as it appears to be on his under- 
standing and not the Janguage of the witness. 


ieee 


69. How long was this before you left? 

A. Just before. 

70. Do you recollect Mr. Nichols stating to you in that conversa- 
tion that Marsh had given-them a shop right, or words to that effect ? 

A. I think that he has told me so, but not at that time. 

Q. Do you remember turning to Marsh and asking if that was so 
and Marsh denying it? 

A. Mr. Marsh always did deny it. 

72. Don’t you recollect that Marsh said in Nichols’ presence that 
it was a damn lie? 

A. I have no recollection of it. I would not like to say positively 
that he did or didn’t. There was a good deal of running conversa- 
tion there. <- 

73. Did you speak to Marsh about it afterwards ? | 

A. Yes, sir. 

74. And did he not then deny ever giving the complainant shop 
rights? 

Objected to as immaterial. 


‘A. No, sir. 
75. What did he say? 
A. I told him I was surprised at what he had said, and he said 
he didn’t think it amounted to anything. 
346 76. Was that all that was said by him there? 
A. I can’t recall anything further. We were talking as 
we were going down toward the post office. 
77. Did you see Mr. Nichols after that; and, if so, when and 
where ? as 
A. Yes, sir; I saw him the next day at Mr. Nichols’ office—in the 
forenoon of that day. 
78. Did you talk with him about this matter—that is, about what 
Marsh had said? 
A. I did. 
79. Will you state the conversation ? —_ 
A. We talked over the admissions of Mr. Marsh the night before. 
I don’t remember just what was said. We agreed on w hat he said 
at that time. 
80. Who spoke of it first ? 
A. I can’t tell. > 
_ 81. What claim did Mr. Nichols make as to his having a shop 
right at that time ? 
A. I don’t recollect of any. 
___ 82. Since that time has he ever made a claim that the complain- 
_ ant had a shop right? | 
A. I think he has, and that he could show it by other witnesses. =_ 


— 
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83. When and where did he make that claim ? 

A. I can’t tell ; it was some time after the 24th of September, and, 
I think, at his office. 

84. Did he mention the witnesses ? 

A. He did not tell me the witnesses. 

85. How came you to go to see him the next day after the even- 
ing of the 24th day of September ? 

A. Because I was not satisfied with the interview we had the 
night before; because we didn’t arrive to anything that we went 

there for—I mean a settlement. 
347 86. Then the statement of Marsh bad nothing to do with 
it, your going up to see him ? 

A. Perhaps it had. 

87. What did it have to do with it? 

A. Because Mr. Marsh’s admission the night before was something 
I had never known before. Then I saw the United States Official 
Gazette, with Judge Brown’s decision, and that afternoon Mr. Brown 
and | went tu Chicago. 1 then filed the bill marked Exhibit “ B” 
the next day after getting there. 

90. Now, in regard to Marsh’s so-called admission as to a license 
and shop right, did you learn anything more about the matter when 
you saw Nichols the next day? You say you went to see about it. 

A. I did not further than he claimed that Marsh had admitted 
some facts. 

91. Was that the first time you ever heard Nichols make the 
claim ? 

A. I don’t recollect of his making that claim, but I heard it on 
the street before that time. 

92. And Mr. Marsh had always denied that it was true? 

A. Yes, sir. 

93. Do you recollect when the suit against the complajnant by the 
defendants was commenced in United States court at Detroit, Mich. ; 
and, if so, about when was it ? 

A. I think it was in May or June, 1881. 

94. Was that the same suit that was mentioned in the pleadings 
in this case ? 

A. Yes, sir. 

95. Youobtained your interestin the patent in March, 1881? 
348 A. Yes, sir. 

Q. Now, from the time you obtained your interest in the pat- 
ents up to the time you commenced that suit did you not have more 
or less negotiations with Nichols, Shepard & Co. in regard to the use 
of the invention ? 

A. I have no recollection of any more in that direction but twice, 
and at those times we sent Mr. Converse to Mr. Nichols to try to 
make some arrangements with them, and he reported the second 
time that it was useless to try. Llinsisted that we should make every 
effort to arrange the matter with them before commencing the suit. 

97. Do you know what their claim was at that time in regard to 
the patent ? 

A. I don’t now recall it. 
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98. Did they not claim that Marsh had stolen the invention and 
that his patent was not good for anything ? 

A. [ think they did make a claim that his patent wasn’t good. 

99. Did they not claim that they would use the device regardless 
of any patent? 

A. That was what was said; that was what I heard on the street 
or among ourselves while we were talking about it. 

100. Didn’t Mr. Converse report that Nichols claimed that Marsh 
had no claim on the device; that he had stolen the whole thing, and 
that they would not pay a damn cent for it? 


Objected to that a report of Mr. Converse is not evidence of what 
Mr. Nichols may have said. 


349 A. I don’t think I saw Mr. Converse. I got my news from 
Mr. Marsh or Mr. La Fever, or both. 

101. How many times did Mr. Converse see Mr. Nichols, as far as 
you know? 

A. Twice is all I know of. 

102. During that time did you see Mr. Nicliols yourself ? 

A. I don’t remember that I did. 

103. While you were negotiating for an interest in the patent did 
you see any of the personsof the complainant’s firm about it? 

A. I don’t recollect that I did. I had rather not say positively. 

104. After the suit was begun were you present at any interview 
between the defendants in this case and E. C. Nichols in regard to 
the patent? 

A. Yes, sir. | 

105. When and where? 

A. At Mr. Converse’s office. We met them by appointment. I 
can’t tell the exact time; it was about the time the first testimony in 
that case was taken before Converse. 

106. What claim was there made by Mr. Nichols at that time in 
reference to their use of the device in question? 

A. I don’t remember what claim he did make; he claimed as a 
compromise that he would turn the Hoag patent over to us and as- 
sist us with others, but would pay no money. The interview was on 
the 6th day of April, 1882. 

107. What claim, if any, did he make with reference to the va- 
lidity of Marsh’s patent? 

A. I don’t remember. 
350 108. Did he not claim that the complainant here would use 
the device anyhow, regardless of Marsh’s patent ? 

A. I have no recollection of what he did say about it at that time. 
I know it was generally understood there among us all that he 
would use the invention. 

109. Is that the only interview you had together ? 

A. I think it was. 

116. Do you know by whose appointment that interview was held, 

, La Fever and Co. or Nichols? 

hink it was by Mr. Converse trying to bring about a settle- 
Lin he —* notice. I think he, Mr. Converse, had 
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been doing something for us, but I don’t understand that it was at 
our request that he made the appointment. 

111. Do you know whether Mr. Nichols made a statement at that 
time as to their, defendants’, positions at that time? 

A. I do not. 

112. Did he not in substance say that he wanted to know if we 
(Marsh, La Fever & Co.) intended to continue on in the suit and lose 
our patent or withdraw the suit, give him a free right to use it, and, 
with his assistance, compel others to pay for its use? 

A. I don’t remember that hedid. I don’t remember; he might 


. have said so. 


113. And did he not further ‘say this, that if Nichols, Shepard & 
Co. got the dead wood on Marsh and if you were wise you would 
take bis view of the case and settle (in substance) ? 

A. I couldn’t say that he said this, but the general understanding 

was that he would break the patent down and use it anyway. 
ool 114. In that interview did he not refuse to pay anything 

to settle, and assert that original patent was not properly 
signed ? 

A. I think he did. 

115. On or about the 14th day of June, 1881, do you recollect 
giving to the defendants Marsh & La Fever a power of attorney to 
settle with Nichols, Shepard & Co.? 


Objected to as immaterial. 


A. No recollection. 
116. In your testimony in the case between yourself and Marsh & 


_ La Fever before Judge Hall did you not testify that you did? 


Objected to because they were attempting to contradict by testi- 
mony not drawn out in the direct examination. 


Mr. Parker: I simply state it to call his recollection to the matter 
and refresh his recollection. 


A. It is possible that I did; I did give it. 

117. In this case pending between you and Marsh & La Fever did 
you give Mr. Brown, of Brown & Thomas, any authority to settle 
that case in connection with the settlement with Nichols, Shepard 
& Co.? 

Objected to as immaterial. 


A. I don’t think I did. 

118. Did you give him any authority to make this proposition: 
1st, it is proposed that if Nichols, Shepard & Co. can be brought to 
consent to submit to any decree drawn by attorneys of Marsh and 
La Fever which in their opinion will most satisfactorily establish 

the original patent; and, 2nd, will convey this patent granted 
352 toone Jack Hoag, their foreman, and now assigned to them 
for an improvement in said first patent, reserving a shop or 
factory license in the combined patents, will La Fever, reconveying 
the State-street property in Chicago to Scott, Scott reconsigning the 
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patent in the United States and elsewhere, and pay Scott in reason- 
able annual payments out of the sale of licenses of the patent in the 
future, Scott repaying the balances, if any, in the proceeds over and 
above outlay—that is to say, place Scott in statu quo? 

A. It is the first time I ever heard of that proposition. I did not 
authorize any such proposition. Mr. Brown was always ready for 
me to consider any proposition, and that no proposition was to be 
closed without submitting it to me. 

119 (calling witness’s attention to Exhibit “ D,” sent soon after 
this publication.) Did you see it? 

A. I have no recollection of it now. I might have seen it, but I 


couldn’t tell when. ; 
120. Do you know if Mr. Converse made a written statement to 


you of his interviews with E. C. Nichols or not? 


A. I do not. 
121. Do you recollect Nichols claiming that he had obtained an 


opinion from Washington that Marsh’s patent wasn’t good for any- 
thing, as it had been anticipated, and that he had paid a $100.00 for 
the opinion ? | 

A. I have heard such a story, but didn’t hear Mr. Nichols say so. 


Paper marked “Scott Exhibit 8, T. W. H.” 


By Mr. Burton: 


122. Is there a letter addressed to Mr. Parker—was it written to 
him while he was employed as your counsel ? 

A. Yes, sir. 

Objected to its admission as evidence, or it is a privileged com- 
munication. 

123. Are the statements made in this leiter true ? 

A. The statements are hearsay, from what I heard from some- 
body else; I can’t swear that they are true. 


Exhibit “ E” marked for identification. 


Witness states that my testimony here of the conversation had at 
Mr. Nichols’ house September 24th, 1883, is in substance the same 
as testimony given at previous occasions. 


Redirect examination by Mr. Burton: 


Q. Do you mean by that statement that you intend to give accu- 
rately the substance of the conversation you had then, though you 
may not remember accurately the words that were used ? 

A. That is it. : 


Objected to as leading and irrelevant. 
: JAMES SCOTT. 


Subscribed and sworn to before me on this the 13th day of June 


A. D. 1884. 
| JOSEPH 8. NOYES, 
Oircutt Court Commissioner, Calhoun County, Mich. 
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053 STATE OF MICHIGAN: 
The Circuit Court for the County of Calhoun. In Chancery. 


Nicnots, SHEPARD & Co., Compl’ts, 


v8. 
Eton A. Marsuo, Minarp La Fever, and JAmes Scort, De- 
fendants. 


To the circuit court for the county of Calhoun, in chancery: 


I, Joseph 8S. Noyes, circuit court commissioner for the county of 
Calhoun, do hereby certify and report that the foregoing deposition 
of James Scott was taken before me, at my office, in the city of Mar- 
shall, eounty and State aforesaid, on the 13th day of June, A. D. 
1884, on the part and at the request of the above-named complain- 
ant; that the said deposition was taken pursuant to the notice a 
copy of which, with an affidavit of the service thereof, is hereto an- 
nexed, and that the said deposition was taken for the reason that 
the said James Scott was — aged as to make it probable that he 
would not be able to attend to the trial of the above cause, as ap- 
pears by the motion of the said complainant, hereto annexed, and 
that the manner of taking the said deposition was as follows, to wit: 
The said witness was first duly sworn by me to testify the truth, the 
whole truth, and nothing but the truth relating to the said cause. 
He was then examined by the attorney for the said complainant 
upon verbal interrogatories propounded to him by the attorney for 
the said complainant; and the said interrogatories, with his several 
answers thereto, were carefully written out by me, after which the 
attorney for the said defendants, Marsh and La Fever, cross-exam- 
ined the said witness in like manner,and his cross-examination was 
also carefully written out by me; after which the said deposition 
was correctly read over to the said witness and, being approved by 
the said witness, was then and there subscribed by him. 

Dated Marshall, June 13th, 1884. 

JOSEPH S. NOYES, 
Circuit Court Commissioner for Calhoun County, Mich. 


304 [Endorsed :] State of Michigan. The circuit court for the 

county of Calhoun. In chancery. Nichols, Shepard & Co., 
compl’t, vs. Elon A. Marsh, Minard Lafever, and James Scott, 
def’ts. Deposition of James Scott. Filed August 9th. Wm. F. 
Neale, register in chancery. C. T. Burton, compl’t’s sol’r. R. A. 
Parker, def’ts’, Marsh & Lafever, sol’r. Exhibit 12. June 23, 1885. 
G. Gatrell, official stenographer, Marshall, Mich. 


355 (Copy of Letter Put in as Exhibit with Scott's Deposition.) 
Charles F. Burton, Buhl block, 90 Griswold St. 


Derroit, January 6, 1884. 
James Scott, Esq., Battle Creek, Mich. 


355a Dear Str: I am informed by Mr. Nichols that you will at- 
tend at Marshall, before Mr. Noyes, 117 Main St.; have noti- 
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fied the attorneys representing Messrs. Marsh & Lafever and your- 
self that I will attend and make such examination on Friday, the 
13th of June, one week from to-day, at 10 o’clock in the forenoon. 

I hope to meet you there at that time. I would like to havea 
short consultation with you before the examination begins if you 
will have some place where we can meet, either at Battle Creek or 
Marshall. 

An hour’s conversation will be sufficient. Let me hear from you 
about this. 

I remain yours, &c., C. F. BURTON. 


Exurpit 13. Jun- 23,1885. G. Gatrell, Official Stenographer, Mar- 
shall, Mich. 


A Chapter of History. 
From the Battle Creek Moon, 22nd inst. 


About three years ago Mr. Elon A. Marsh, of this city, made a 
reversing valve gear for steam-engines, for which he applied for a 
patent. Soon afterwards he urged Nichols, Shepard & Co. to apply 
and test his valve gear upon one of their traction engines. After 
considerable persuasion Mr. Nichols consented, and an engine was 
prepared and the new valve gear fitted upon it, the work and ex- 
pense of so doing being paid by N., 8S. & Co. 

After several days’ trial the valve gear was made to work satisfac- 
torily, and the engine was then sent for exhibition to the Illinois 
and Missouri State fairs. Mr. Marsh, at his urgent request, accom- 
panied the engine to exhibit his valve gear, and N., 58. & Co. paid 
his traveling expenses, hotel bills, and regular wages. 

Shortly after this Mr. Marsh obtained a patent, and he then 
356 insisted that if N.,S. & Co. wanted to make and use the valve 
gear on their engines they should pay the full royalty or 
license fee charged other makers. Mr. Nichols demurred, claiming 
that N., 8. & Co. had contributed largely to the success of the device 
in work, time, and money, and that it was the understanding and 
agreement with Mr. Marsh,as a consideration for so doing, that they 
(N., S. & Co.) were to have the free use of the valve gear on their 
engines. 

Marsh repudiated and refused to recognize any such agreement 
and brought suit in the United States court for infringement, and 
the court decided the patent invalid. 

Meantime Mr. James Scott, of this city, had purchased a one-third 
interest in the patent, and he has lately brought suit against Marsh 
& La Fever to recover back the property paid them for it. He makes 
a sworn statement under date of Noy. 20,1883, from which we make 
the following extract : 

James Scott, being duly sworn, says “that said Elon A. Marsh, 
on or about the twenty-fifth day of September, ’83, in conversation 
* with Edwin C. Nichols, in the presence and hearing of this affiant, 
admitted that before his patent was granted he had given Nichols, 
Be. | & Co. verbal permission to use and sell his valve gear on 
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all engines of their manufacture in consideration of assistance ren- 
dered him by them in testing and introducing thesame. * * * 

“* You know, Marsh,’ said Mr. Nichols, ‘ you did agree that we 
should have the privilege of snaking and selling the valve gear on 
all our engines,’ or words to that effect, to which Marsh replied, 

‘Yes; but I did not put it in writing.’ 
307 “*But you would have put it in writing if I had asked 
you to,’ said Mr. Nichols. ‘ Yes; I probably would,’ said 
Marsh, ‘ but you did not ask me to.’” 

[t seems apparent from the foregoing admitted facts and the sworn 
statement of Mr. Scott that Nichols, Shepard & Co. are entirely jus- 
tified in resisting the demands of Marsh & Co. for royalty on the 
valve gears used on their engines. 

The Moon has hitherto been inclined to favor the other side in 
the controversy and has published several articles from Marsh & 
La Fever reflecting upon N., 8. & Co. in this matter. It is evident 
we were not rightly informed as to the facts and were misled by 
parties in interest. In the light of this fuller knowledge we are glad 
to make this amende honorable. 

The acknowledged high character of the members of this firm 
and their reputation at home and abroad for fair and genero1s deal- 
ings in all matters of business is such that the public have been loth 
to believe the charges of “ piracy,” ete., brought against them, and 
will be glad to learn that in this as in other affairs there “ are always 
two sides to a story.” 


357a In the Circuit Court for the County of Calhoun. In Chancery, 


NicHoits, SHEPARD & Co. 
v8. 
Eton A. Marsu, Mrinarp Le Fever, and JAmgs Scort. 


Sirs: Please take notice, on Tuesday, the 19th day of May, 1885, 
at ten o’clock in the forenoon, at the oftice and before John C. Whit- 
ridge, notary public, over the Second National Bank, in Richmond, 
Ind., I shall examine as witnesses on the part of the complainants in 
this cause Horatio N. Land, Howard Campbell, and William G. 
Seott. You are invited to attend and cross-examine said witnesses. 
The testimony of said witnesses will be taken under the provisions 
of the statute relative to depositions of witnesses out of the State of 
Michigan. 

Dated Detroit, May Sth, 1885. 

~ CHARLES F. BURTON, 
Sol’r for Compl't. 
To Messrs. Brown & Thomas, sol’rs for def’t Scott. 


STaTE OF MICHIGAN, 
County of Wayne, i 
CHARLEs F. Burton, being duly sworn, deposes and says that he 
served a notice of which the foregoing is a true copy upon R. A. 
Parker, solicitor for Marsh and Le Fever, upon the 5th day of May, 
26—136 
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1885, by delivering the same to him personally ; that he served a 
like notice upon Messrs. Brown and Thomas, solicitors for defendant 
Scott, by depositing the same, properly directed and with postage 
fully prepaid, in the post office at Detrgit. 

. CHARLES F. BURTON. 


Subscribed and sworn to before me this 6th day of May, 1885. 
GEORGE MAITLAND, 
Notary Public, Wayne Co., Mich. 
STATE OF peat} 
Wayne County, an 


To any constable of Wayne township: 


You are hereby commanded to summon William G. Scott to ap- 
pear before me, at my office, at northwest corner 8 & Main streets, 
in Richmond, Ind., at ten o’clock in the forenoon, on the 19 day 
of May, 1885, to testify on the part of the complainants in the case 
of Nichols, Shepard & Co. vs. Elon A. Marsh, Minard Le Fever, and 
James Scott, & bring with you the papers specified herein, to wit 
(see back hereof for list), and have you then and there this writ. 

Witness my hand and seal this 19 day of May, 1885. 

JOHN C. WHITRIDGE, 
Notary Public. 


Endorsed: List of papers to be produced: License from Marsh & 
Le Fever for reverse engine valve gear, and all letters received from 
Elon A. Marsh, Marsh & Le Fever, Marsh, Le Fever & Co. from 
Jan. 1, 1879, to May 18, 1885, by Garr, Scott & Co., and copies of all 
letters writen by Garr, Scott & Co. to Elon A. Marsh, Marsh & Le 
Fever, & Marsh, Le Fever & Co. 


May 19th, 1885.—I received this writ at 10 a.m. I served the 
same on William G. Scott by reading the same to him and — his 
resence and hearing. 
May 19th, 1885. | 

: C. T. SEAMAN, Constable. 
Constable’s fees, 50 cts. 


Depositions of Horatio N. Land and William G. Scott, for Complainant. 


Witnesses produced and sworn to before me, John C. Whitridge, a 
notary public in and for Wayne county and State of Indiana, at my 
law office, at the northwest corner of 8th and Main streets, in the 
city of Richmond, in said county, pursuant to the enclosed notice. 


These-depositions are taken on the part of the complain- 
858 ants in a certain action now pending in the circuit court for 
“3 the county of Calhoun, in the State of Michigan, wherein 
Vichols, Shepard & Co. are complainants and Elon A. Marsh, Minard 
: r,and James Scott are defendants. 

dward J. Hill, solicitor for complainants, and R. A. Parker, 
icitor for defendants Marsh and La Fever, appeared at the taking 


4 ; » 


ei 
a 
ae 
,,. 
er; 
ies 
a 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 203 


The said Horatio N, Lanp, being duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to said cause, 
deposes as follows: , 


kh. A. Parker now comes and objects to the taking of said deposi- 
tions, and assigns as a reason therefor that the said notice to take 
the same is uncertain and insufficient in this, that it does not specify 
the statute or any authority providing for the taking of depositions ; 
also that there is no authority, and that it does not come within the 
provisions of any statute. 


Q. 1. State your name, age, residence, and occupation. 

A My name is Horatio N. Land; my age is 53 years; I reside 
in Richmond, in the State of Indiana; I am connected with Guar, 
Scott. & Co., of this city, and am general superintendent of said 
company’s works, and have been such general superintendent since 
1874. ‘The business of such company is building separators, port- 
able engines, traction engines, portable saw-mills, &e. 

Q. 2. Are you acquainted with the partners to said action, com- 
pluinants and defendants, or either of them; and, if so, whom? 

A. Iam nof acquainted with complainants except by business 

reputation; have so known them for twenty years. They 
359 have been engaged in the same general business as Gaar, 

Scott & Co. during same period. I am acquainted with Elon 
A. Marsh, of the defendants herein; I made his acquaintance in 1881, 
when he came to our works. He came there with his patent reverse 
gear for traction engines; we looked it over and thought it a pretty 
good thing; he stayed there with us while we put one on. We did 
not then contract with him for one, but think it was several weeks 
afterwards, and the second time he came I think we contracted 
with him for a shop right. 

Q. 3. What representations, if any, prior to the taking of this shop 
right by Gaar, Scott & Co., did Mr. Marsh make as to where and by 
whom the device had been tested and used, and what assurance did 
he give you, if any, that such device would accomplish the desired 
result? | 

A. If I remember right, he represented that Nichols, Shepard 
& Co. and Russell & Co. had used it. 

He stayed there and demonstrated that it would accomplish the 
result claimed by pntting one on an engine which we afterwards 
sold, and it is running yet; that is all I know about it. 


Cross-examined by R. A. PARKER: 


Q. 4. Did Marsh say anything further about the use of the device 
by Nichols, Shepard & Co. than to state the fact that they had 
used it? 

A. I do not recollect that he said anything more than that. 

HORATIO N. LAND. 
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360 The said Witiram G. Scorr, being sworn to testify the 
truth, the whole truth, and nothing but tlie truth relating to 
said cause, deposes as follows : 


Q. 1. State your name, age, residence, and occupation. 

A. My name is William G. Scott; my age is 60 years; my resi- 
dence is in Richmond, Indiana; I am connected with the corpora- 
tion of Gaar, Scott & Co., of Richmond, Indiana, and am secretary 
of said company. I have been connected with said company for 
15 years. Gaar, Scott & Co. are engaged in manufacturing threshers, 
engines, portable saw-mills, traction engines, &c. 

Q. 2. Are you acquainted with the parties to said action, com- 
plainants and Aalendaihe or either of them? If so, whom? 

A. I know complainants by reputation, but never met either of 
them. I know Mr. Marsh at our works at Richmond, Indiana. 

Q. 3. On or about Jan’y 5th, 1881, Gaar, Scott & Co. and Marsh, 
& La Fever, two of the defendants herein, entered into an agree- 
ment of writing, by which said Marsh & La Fever granted to Gaar, 
Scott & Co. a license for the invention, purporting to be secured by 
letters patent No. 236,052, dated December 28th, 1880, on certain 
improvements in steam-engine valve gear. With whom, on the part 
of Gaar, Scott & Co., were the negotiations had which led up to the 
making of this license? 

A. They were made with myself and Mr. Horatio N. Land, of our 


works. 
Q. 4. When and where did you form the acquaintance of Mr. 
Marsh ? 
361 A. At the works of Gaar, Scott & Co., in Richmond, Ind., 


on or about the date of said license. 

Q. 5. He was at your place several days at that time, was he not? 

A. He was, and several times; I mean prior to the date of the 
license. 3 

Q. 6. What representations, if any, prior to the taking of this shop 
license or right by Gaar, Scoft & Co., did Mr. Marsh make as to 
where and by whom the device had been tested and used, and what 
assurance did he give you, if any, that such device would accom- 
plish the desired result ? 

A. I have no recollection of his making to meany representation 
in the matter, but I depended on the actual test of the device, which 
he was to and did put it on one of our engines, and the judgment of 
its merits, as given by our superintendent and draughtsman. I also 
_ understood at the time that Nichols and Shepard & Co. were using 
_ itand that the Eagle Machine Works of Indianapolis had decided 
_ to putit on their engines also; but I cannot remember whether this 
mation came directly from Mr. Marsh to me or not. 

. You have the license mentioned with you? 

Ihave. It was issued in duplicate. One copy Gaar, Scott & 

tained,and the other by Marsh and La Fever. It is dated Jan- 
rs, if any, did you receive from Mr. Marsh prior 

nuary 5, 1881? 
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A. I received one letter, dated Feb’y 8th, 1879, from Battle Creek, 

Michigan, signed E. A. Marsh; also one from the same place, dated 

November 29, 1880, signed by E. A. Marsh; also one from 

362 Indianapolis, Ind., dated Dec. 28, 1880, signed by E. A. Marsh. 

I have these letters with me now. I annex them ta my dep- 

osition as Exhibits Scott “A,” Scott “ B,” and Scott “ C,” and they 
are se marked. 

Q. 9. You have other letters received from Mr. Marsh of concerns 
with which he was connected relative to this invention, have you 
not? 

A. Ihave. I have four letters and one postal card dated as fol- 
lows: One dated Battle Creek, Mich., May 21, 1881, signed Marsh, 
La Fever & Co., marked Scott Exhibit “ D,” and attached hereto ; 
one dated same, July 27,1881, signed Marsh, La Fever & Co., marked 
Scott “ E,” and attached hereto; one dated January 20, 1881, signed 
Marsh, La Fever & Co., marked Scott “ F,” and attached ; one dated 
March 19, 1884, signed Marsh, La Fever & Co., and marked Scott 
“G,” and attached hereto; also a postal card dated March 1, 1882, 
signed Marsh, La Fever & Co., marked Scott “H,” and attached 


hereto. 
WILLIAM G. SCOTT. 


Exuipit Scorr “A.” 


BATTLE CREEK, Micu., Feb. 8th, 1879. 
Messrs. Gaar & Scott. | 


Dear Stirs: I have lately invented a new device for reversing the 
valve ou steam-engines, to substitute the link, which is very simple 
and practical in the fullest sense. It does not require the use of an 
eccentric, is positive in action, and may be reversed from the driver’s 
seat while the engine isin full motion. I think its low cost will 
make it valuable to manufacturers of traction engines, and its sim- 

plicity make it popular. I am about to place this invention 
363 upon the market, and having learned from my experience in 

the field the popularity of your engine I thought to write to 
you before making it public. 

Res’p., KE. A. MARSH. 


Exuisit Scorr “ Bb.” 
Noy. 29TH, 1880, 
Messrs. Garr, Scott & Co. 

Dear Sirs: I have secured a patent on the device for reversing 
the motion of steam-engines, which I wrote you about. last spring. 
It has been thoroughly tested and gives operator better control of 
the engine than can be had with the link motion or any other de- 
vice. I would be pleased to put it on one of your engines and let 
you see its merits. ; | 

Very truly yours, E. A. MARSH, 
Per MARSH & La FEVER, 
Battle Oreek, Mich. 
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Exursit Scorr “ C.” 


. INDIANAPOLIS, Dec. 28th, 1880. 
Messrs. Garr, Scott & Co. 

Dear Sirs: Am sorry to say that I cannot be at your place be- 
fore next Saturday. I have just returned from Battle Creek and 


find that I cannot get papers ready until latter part of this week. 
Very truly yours, E. A. MARSH. 


Exuipsit Scorr “ D.” 


BATTLE CREEK, Micu., May 21st, 1881. 
Mess. Garr, Scott & Co. 
Dear Srrs: Yours of 20th at hand. Regarding the small pam- 
phlets you mention we have some on hand, but do not think 
364 they are suitable for distribution among your customers, as 
they were merely designed for manufacturers. We do not 
think they would benefit parties not conversant with steam-engines. 


We send you electrotype per mail to-day. 
Very truly yours, MARSH, La FEVER & CO. 


Exurpit Scort “ E.” 


BaTTLeE CREEK, Micu., July 27th, 1881. 
Messrs. Garr, Scott & Co. 

Dear Srrs: In making returns for royalty for Marsh’s steam- 
engine valve gear please direct to the First National Bank of Battle 
Creek and payable to Marsh, La Fever & Co. or order, and much 
oblige, 

Yours, &c., MARSH, La FEVER & Co. 


Exursit Scorr“ F.” 
BATTLE CreeEK, Micu., Jan. 20th, 1881. 


Mess. Garr, Scott & Co., Richmond, Ind. 


Dear Sirs: We send you to-day per mail an electrotype of the 
cut shown on this letter-head, which we presume is the one you want. 
If, however, there is any other cut shown in our pamphlet that you 
desire let us know and we will send it at once. 

Yours very truly, MARSH, La FEVER & CO. 


865 Exurpit Scort “ G.” 


BaTTLe Creek, Micu., March 9th, 1884. 
Garr, Scott & Co., Richmond, Indiana. 


‘GentLemen: Knowing that you in common with other builders 
have watched with more or less interest the progress of our litiga- 


- _ tion with Nichols, Shepard & Co., we inform you that the Patent 
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Office officials have decided that Marsh was the inventor of the im- 
provement in steam-engine valve gears covered by a patent issued 
to one A. G. Hoag and assigned by him to N., 8. & Co. 

This case has been in the Patent Office more than two and a half 
years and was decided on March the second, ’84, in favor of Marsh. 
We have been told by several of the large builders of traction engines 
that they had been notified by N., S. & Co. to not use our reversing 
device, holding over their heads the Hoag patent. This, a most 
desperate attempt by N.,S. & Co. to hold what they had fraudulently 
obtained at the outset, is the blackest case that ever disgraced the 
patent system. The decision covers 9 sheets of type copy. Mr. 
Marsh is now applying his device to the Canton Monitor by solicita- 
tion of Mr. I. Miller. He is also on his way to Ofrick & Co.’s to ap- 
ply his device to their engine. Our device would have been used 
ere this by them, but the old gentleman was afraid of N., S. & Co.’s 
threat. The fact that Russell & Co. have used our device on all their 
traction engines for the past three seasons without the least regard 
to the threats of N., S. & Co. is conclusive that the pirates had no 

case; and that threats made by them were nothing but bun- 
366 come. Nothing has occurred here of late that has given such 

general satisfaction as the announcement of this decision. N., 
S. & Co. have applied our device to about 800 engines. They have 
in the meantime tried ten different reversing devices, the link in- 
cluded. They had two objects in view in this, namely, to find a 
substitute for ours or to scare us into a compromise. Neither were 
successful. Three years of constant application and use of our de- 
vice has proven that it is the cheapest and most effective device in 


use for that purpose. 
Respectfully, MARSH, La FEVER & CO. 


Exuipit Scorr “ H.” 
BattrLeE CREEK, Micu., 7, 20, ’82. 


Dear Sir: Will you please make ret. for use of Marsh’s pat. re- 
verse steam-valve gear, as per your license Jan’y 5,81. We should 


be pleased to hear from you. 
Respectfully, MARSH, La FEVER & CO. 


[ Written across the face in pencil:] One ordered at St. Louis ; none 
sold. 


366a Strate oF INDIANA, \ set: 


Wayne County, 

I, John C. Whitridge, a notary public in and for said county of 
Wayne, do hereby certify that the witness- whose depositions are 
hereunto attached, Horatio N. Land and William G. Scott, were sev- 
erally by me first duly sworn according to the law to testify to the 
truth, the whole truth, and nothing but the truth relating to the 
matters in controversy in the cause hereinafter mentioned, and the 
said witnesses were examined according to law, and the foregoing 
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depositions to which this certificate is attached were reduced to 
writing by myself in their presence, and that the said depositions 
were taken by me, reduced to writing, and subscribed by said 
witness-, as aforesaid stated, on the 19th day of May, in the vear 
1885, between the hours of 10 o’clock a.m. and 6 o'clock p. m. of 
said day, at the office of John C. Whitridge, a notary public in and 
for Wayne county aforesaid, at the northwest corner of 8th and Main 
streets, over the Second National Bank, in Richmond, Indiana. The 
we of said depositions was commenced at 10 o’clock a. m. of said 
ay. 

I certify that [am not of kin or attorney of either of the parties 
hereto mentioned whose depositions are attached or to the parties 
to this action. I certify that the exhibits on said deposition- from 
“A” to “G,” respectively marked, are the ones produced in evidence 
by said witness-. 

I further certify that the foregoing depositions were taken in pur- 
suance to the notice and hereto attached and at the time and place 
therein specified, to be used on behalf of the complainants as evidence 
in an action of — now pending in the circait court of the county of 
Calhoun, State of Michigan, in which Nichols, Shepard & Co. are 
complainants and Elon A. Marsh, Minard Lafever, and James Scott 
defendants, and that the adverse party, the defendants in said suit, 
did attend the taking of such depositions, by their attorney, R. A. 
Parker, who appeared personally at the examination. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this 19th day of May, 1885. 


JOHN C. WITHRIDGE, 
Notary Public. 


Notice. 


Received of Shepard, Nicho!s & Co., by E. J. Hill, att’y, $10.50 for 
notary services, constable services, clerk’s fees, and services rendered 


in this matter by me. 
JOHN C. WHITRIDGE, 
. Notary Public. 


3666 Srate or INDIANA, | 
? ’ 8 
Wayne County, | 


I, William W. Schlater, clerk of the circuit court within and for 
the county of Wayne aforesaid, do hereby certify that John C. With- 
ridge, Esq., whose certificate of acknowledgement appears to the in- 
strument of writing to which this is attached, was at the date and at 
the time of making said certificate, to wit, the 19th day of May, 1885, 
a notary public in and for said county, duly commissioned and 
qualified, and that full faith and credit ought to be given to his offi- 
cial acts; that the signature purporting to be his is genuine, and 
that said certificate is executed in accordance with the laws of the 
State of Indiana, and the commission of John C. Whitridge will ex- 
pire October 16, 1888. 
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In witness of which I hereunto affix the seal of the court and 
subscribe my name, at Richmond, this 20th day of May, 1885. 


~ WM. W. SCHLATER, Clerk. 


366¢ [Endorsed:] Nichols, Shepard & Co. vs. Elon A. Marsh, 

Minard Lafever, & James Scott. Depositions of Horatio N. 
Land & William D. Scott, for the compl’ts. Filed March 21, 1885. 
L. H. Brockway, register in chancery. 


366d In the Circuit Court for the County of Calhoun. In Chan- 
cery. 


NicHors, SHEPARD AND Co. 
vs. 
Eton A. Marsu, Mrnarp La Frver, and James Scorrt. 


Sir: Please take notice that on Monday, the 18th day of May, 
1885, at ten o’clock in the forenoon, at the office of and before Wil- 
liam E. Barton, notary public, No. 36 North Delaware street, in the 
city of Indianapolis, in the State of Indiana, I shall examine as wit- 
ness- on the part of the complainant in this cause Lewis W. Hassel- 
man and William E. Otter. 

You are invited to attend and cross-examine the said witnesses. 
The testimony of said witnesses will be taken under the provisions of 
the statute relative to depositions of witnesses outside of the State of 


Michigan. 
CHARLES F. BURTON, 
Solicitor for the Complainants. 


To R. A. Parker, Esq., solicitor for defendants Marsh and Le 
Fever. 
To Messrs. Brown & Thomas, sol’rs for deft Scott. 


STATE OF MICHIGAN, 
County of Wayne, 


Cuar_es F. Burton, being duly sworn, deposes and says that he 
served a true copy of the foregoing notice on R. A. Parker, sol’r for 
def'ts Marsh and Le Fever, personally on the 5th day of May, 1885, 
by delivering the same to him personally, and that he served the 
said notice on Messrs. Brown and Thomas by depositing the same, 
enclosed in an envelope,in the post office at Detroit, with postage 
fully prepaid and properly addressed to Messrs. Brown and Thomas, 


at Battle Creek, Michigan. 
CHARLES F. BURTON. 


Subscribed and sworn to before me this 16th day of May, 1885. 


GEORGE MAITLAND, 
Notary Public, Wayne County, Mich. 


27—136 
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366e In the Circuit Court for the County of Calhoun and State of 
_ Michigan. 


NicHoLts, SHEPARD & Co. 
vs. 
Exon A. Marso, Mrnarp La Fever, and James Scorrt. 


Depositions of Lewis W. Hasselman and William E. Otter Taken Before 
Wm. E. Barton, Notary Public, in Above-Entitled Cause. 


Present: Edward J. Hill, solicitor for complainant; R. A. Parker, 
solicitor for defendants, Marsh and La Fever. 

Pursuant to the annexed notice the said solicitor for the defend- 
ants objects to the taking of the testimony under the notice hereunto 
annexed for the reason that the said Wm. E. Barton was not and is 
not now a notary public authorized by law to administer an oath, 
his said commission being dated on the 18th day of May, 1885, and 
running for the term of four years from the 18th day of May, 1885. 


Depositions in behalf of complainant of Lewis W. Hasselman and 
Wm. E. Otter, taken before Wm. E. Barton, notary public, in 
above-entitled cause. 
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Present: Edward J. Hill, solicitor for complainant; R. A. Parker, 
solicitor for defendants Marsh and La Fever, pursuant to the an- 
nexed notice, 


PS Be oe 


The said solicitor for the defendants objects to the taking of the 
testimony under the notice hereunto annnexed for the reason that the 
said Wm. E. Barton was not and is not now a notary public author- 
ized by law to administer an oath, his said commission being 
367 dated on the 18th day of May, 1885, and running for the 
term of four years from tie 18th day of May, 1885. 


Lewis W. HassEtMan, being duly sworn, doth on oath depose 
and say : 


Int. 1. What is your name, age, residence, and occupation ? 

A. Lewis W. Hasselman ; age, 64; residence, Indianapolis, Ind. ; 
occupation, founder and machine moulder. 

Q. 2. How long have you resided at Indianapolis? 

A. Since 1850. 

Q. 3. How long have you been engaged in such business ? 

A. Same time; since 1850. 

Q. 4. You know the corporation known as Nichols, Shepard & 
Co., of Battle Creek, Mich.; if yea, how long have you known them 
and what is their business ? 

A. I know them as a firm building agricultural implements; have 
known them as such for 15 or 20 years. 

es po 4 5. How does ae business compare with yours as to character 
___ A, The general character of their business is the same; in extent 
it is much larger and has usually been so. 

_ Q.6. Do you know the def’ts, Elon A. Marsh, Minard La Fever, 
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and James Scott, or any of them; if so, which and how long have 
you known them respectively ? 

A. Lam acquainted with Mr. Marsh, only, of the firm of Marsh, 
La Fever & Co., and have had some acquaintance with him since 

January, 1881. 
368 Q. 6. Please state where, when, and under what circum- 
stances you formed the acyuaintance of Mr. Marsh. 

A. He called on me at the Eagle Machine Works here, in the city, 
in January 1, 1881, and represented drawings and specifications of a 
reverse gear for a traction engine. 

Q. 8. How do you fix that date ? 

A. By a license made to the Eagle Machine Works for the use of 
that right in Jan., 1881], and signed by Marsh and La Fever, per E. 
A. Marsh. 

Q. 9. You have the original license with you, and now produce it, 
do you, and it was signed in duplicate; Mr. Marsh kept one copy 
and you one? 

A. Yes, sir. 

By Mr. Hiti: The complainant’s counsel hereby notifies the def’ts’ 
counsel to produce on the hearing of the cause the duplicate of said 
license testified to by the witness; also duplicates of similar licenses 
issued to Gaar, Scott & Co., of Richmond, Ind.; J. I. Case Threshing 
Machine Co., of Racine, Wis.; Russell-& Co., of Massillon, O., and of 
other licenses issued by Marsh & La Fever and Marsh, La Fever & 
Co. under letters patent issued to Elon A. Marsh and his assigns 
for Marsh’s steam-engine valve gear. 


Q. 10. What representations, if any, were made to you by Mr. 
Marsh, prior to the execution of the aforesaid license, as to its use, 
etc.? Please state in your answer as near as you can substantially 
what Mr. Marsh said to you concerning his invention at that time. 

A. He said that he had made arrangements with Gaar, Scott & 

Co., of Richmond, and they. were putting it on an engine at 
369 that time, and‘that he came to Indianapolis to try to make 

arrangements with the Eagle Machine Works to use it. He 
represented it as being a successful device, and that Nichols, Shepard 
& Co., of Battle Creek, Mich., were using it, and to explain its sim- 
plicity and adaptability to the use it was gotten up for he proposed 
to put one on that we might test it, and while we were at that he 
made one or two trips between Indianapolis and Richmond and 
represented that he was putting one on for Gaar, Scott & Co., and 
that by going back and forth he could save himself some time. With 
his assistance and instruction we put one on an engine, and being 
satisfied at the time we made an agreement with him to use them. 

Q. 11. What of those representations satisfied you and induced 
you to take the license? 

A. Nichols & Shepard being a large manufactory, and also as 
Gaars were building more engines than we were, those manufacturers 
adopting it and using it had an influence on us trying it. 

Q. 12. To what extent, if any, did he represent that Nichols, 
Shepard & Co. were using or had used the device, and what were 
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his representations, if any, as to the manner in which the said in- 
vention had been tested ? 

A. That they were large manufacturers and had had success in 
using them, and that Gaars were manufacturing a great many en- 
gines and were going to use the device, and these representations 
had some inducement towards us adopting It. 

Q. 18. Have you any means of knowing the precise date of this 
license—I see the day is left blank ? 

A. The endorsement is Jan. 10, and from usual course of business 

judge that is the date. 
370 Q. 14. To what extent have you manufactured engines to 
which you have applied this device ? 


(Objected to, without waiving former objection, as immaterial by 
Mr. Parker.) 


A. In the neighborhood of 40 or 50. 
Q. 15. How many traction engines to which the device was 
properly applicable have you manufactured since taking the license ? 


(Same objection by Mr. Parker.) 


A. We have used the sleeve motion, as they call it, and the link 
motion ; could not say on how many engines. 

Q. 16. Have you seen Mr. Marsh or had any interview with him 
since taking the license ? 

A. Yes; he has been here two or three times since then. 

Q. 17. The Eagle Machine Works have paid him or his firm roy- 
alties for the devices manfactured under the license, have they not? 

A. Yes, sir. 


Cross-examination by Mr. PARKER (without waiving any ob- 
jections) : 


Q. 18. Did Marsh say anything about by what authority Nichols, 
Shepard & Co. were using the device ? 
A. I do not think he did, but my recollection is he had assisted 
them to put it on or was working for them. | 
: Q. a The point of it was, they were using it at the time he came 
ere 7 
A. Yes, sir. 
Q. 20. Did you take the license before or after you had 
| tried it? 
371 A. After. . 
Q. 21. I think you said that he said Gaar, Scott & Co. had 
taken a license? 


_, (Objec 1 to by Mr. Hill unless the letter or correspondence re- 


is produced.) 
3 sir. LEWIS W. HASSELMAN. 
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Wo. E. Orrer, second witness, being duly sworn, testified and 
said (under objection by Mr. Parker that Wm. E. Barton is not a no- 
tary public, as heretofore stated) : 


Int. 1. What is your name, age, residence, and occupation ? 

A. Wm. E. Otter; residence, Indianapolis, Ind.; age, 49; occu- 
pation, machinist. 

Q. 2. What was your occupation in Jan., 1881, for whom were you 
then employed, and how long have you been a machinist? 

A. I have been a machinist for 30 years; was employed by the 
Eagle Machine Works as foreman in 1881; have been employed 
since and before then 7 years in that capacity up to this time. 

Q. Do you know the parties to this suit? If so, state how long 
you have known them respectively. 

A. I have known N., 8. & Co. as manufacturers for 10 or 15 years. 

l only know Marsh, of the defendants. 
372 Q. 4. You first made his acquaintance here when he came 
to put this device on? | 

A. Yes, sir. 

Q. 5. What part had you to do in the matter of the taking of the 
license by the Eagle Machine Works from Marsh and La Fever in 
Jan., 1881, or in putting on the device covered by the license ? 

A. I had nothing to do with the taking of the license at all. I 
furnished the material and workmen to put the device on at the 
time as foreman of the Eagle Machine Works under the direction of 
Mr. Lewis W. Hasselman. He is presiderit of the company. 

Q. 6. You heard the testimony of Mr. Hasselman as it was given 
this morning and taken down in the deposition, did you not? 

A. All but the last question. 

Q. 7. Did you hear the representations made by Mr. Marsh ? 

A. Only what was said to myself. 

Q. 8. When, where, and what was said to yourself by Mr. Marsh 
of the device and as to its having been tested ? 

A. He explained its merits as being better than the link we were ~ 
using at the time on the traction engines. It was the first time he 
was at the shop before the license was taken. He said it had been 
tested by Nichols and Shepard, and that they liked it so well they 
were going to adopt It. 


Cross-examination by R. A. Parker, Esq.: 


Q. 9. Did he say anything about what terms or upon what terms 

they were to adopt it? 
A. He did not. 
O70 Q. 10. Did he say anything about their having any right 
to use it or anything of that kind ? 

A. As near as I can recollect, he only spoke as if they were going 
to use it the same as we were. 

Q. 11. There was nothing said as to whether they were going to 
take out a license or not? 

A. Not that I can recollect of now. He did mention the second 
time he was here about Gaar, Scott & Co. taking a license. 
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Q. 12. Was there anything said by him—anything further than 
that Nichols, Shepard & Co. were using the device? 
A. That is all that I can recollect of. He just spoke in that way, 


as though Nichols and Shepard were using it. 
. WM. E. OTTER. 


373a STATE OF INDIANA, (| | 
* 38 = 
Marion County, 


I, Wm. E. Barton, notary public in and for the county of Marion, 
State of Indiana, duly commissioned and sworn, do hereby certify 
that on Monday, the 18th day of May, 1885, the witness- named in 
the annexed notice and caption hereto, Lewis W. Hasselman and 
Wm. E. Otter, personally appeared before me at my office, No. 36 
North Delaware street, in the city of Indianapolis, in said county and 
State, and after having taken an oath that the answers given by 
each of them to the interrogatories proposed to them and each of 
them should be the truth, the whole truth, and nothing but the 
truth, which oath was administered by me and taken by each of 
said witnesses with uplifted hand, according to law. 

That the depositions of each of said witnesses was taken and re- 
duced to writing by me, the said notary public, at the time and 
place mentioned in said notice, and were concluded on the same 


‘day as they are hereinbefore set forth. 


That during the taking thereof the complainant attended by Ed- 
ward J. Hill, Esq., its solicitor, and the defendants Marsh and Le 
Fever attended by R. A. Parker, Esq., their solicitor; that I am not 
of kin to any of the parties and have no interest in the event of the 
said suit. : 

That these depositions were taken on behalf of the complainant 
in a cause now pending in equity in the circuit court of the county 
of Calhoun, in the State of Michigan, wherein Nichols, Shepard «& 
Co., a corporation, is complainant and Elon A. Marsh, Minard Le 
Fever, and James Scott are defendants; that the depositions were 
duly read over to the witnesses respectively before signing, and that 
the said witnesses afterward signed the same in my presence and 
the presence of the counsel of both parties. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at Indianapolis, Ind., this 18th day of May, 1885. 

WILLIAM E. BARTON, [sear.] 
Notary Public. 


Notary’s fees, $5.50; attendance, $5.00; total, $10.50, paid by com- 
plainant. 


State oF INDIANA, 


County of Marion, 


I, Moses G. McLain, elerk of the circuit court within and for the 
county and State aforesaid (the same being a court of record), do 


» hereby certify that William E. Barton, whose name is subscribed to 


the certificate to the annexed instrument, was at the date of taking 
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such depositions, May 18th, 1885, an acting notary public within 
and for the county aforesaid, duly commissioned and qualified and 
authorized to take the same, and, further, that I am acquainted with 
the handwriting of said William E. Barton, and that the said signa- 
ture purporting to be his is true aud genuine and the said instru- 
ment executed in accordance with the laws of the State of Indiana. 
[seat.] In testimony whereof I have hereunto set my hand and 
~~“! affixed the seal of said court this 18th day of May, 1885. 
MOSES G. McLAIN, Clerk. 


3735 Depositions of Samuel Bradley & James Ellsworth, of Battle 
Creek, Calhoun county, Michigan, witnesses produced, 
sworn, and examined on the tenth day of June, in the year 1885, 
at 93 Griswold street, Detroit, before me, a notary public, pursu- 
ant to the notice hereto annexed and for the reason therein stated, 
to be used in 4 certain cause now depending in the circuit court 
for the county of Calhoun, between Nichols, Shepard & Co., com- 
plainant, and Elon A. Marsh, Minard La Fever, and James Scott, 
defendants, on the part of the said complainant, 


In the Circuit Court for the County of Calhoun. In Chancery. 


NIcHOLS, SHEPARD & Co. 
v8. 
Eton A. Marsa, Minarp La Fever, and JAmMzs Scorrv. | 


Sir: Please take notice that on the 10th day of June, at one 
o'clock in the afternoon, Samuel Bradley and J. B. Ellsworth will 
be examined as witnesses on the part of the complainant in this 
cause before George Maitland, Esq., a notary public in and for the 
county of Wayne, at his office, in Detroit, in said county, at which 
time and place you are at liberty to appear before the said notary 
and put such interrogatories to the said witnesses as you shall think 
fit. The reason for taking said deposition is that the said witnesses 
are about to depart from the State and will not return so as to be 
present at the hearing of the said cause. 

Detroit, June 8, 1885. 

Yours, etc., CHARLES F. BURTON, 
Solicitor for Complainant. 


To R. A. Parker, Esq., solicitor for defendants Marsh and La 
Fever. 
I hereby accept service of a copy of the above notice. 


June 9th, 1885. 
R. A. PARKER, 
Sol’r for Marsh & La Fever. 


373¢ SAMUEL BrapLey,a witness produced and sworn on behalf of 
the complainant, in answer to interrogatories propounded to 
him testified and said: 


Q. 1. State your name, age, residence, and occupation. 
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A. Samuel Bradley; 40 years old; residence, city of Battle Creek, 
Calhoun county, Michigan; working for Nichols, Shepard & Co., 
selling machines. 

Q. 2. Will vou state whether or not you are about to go out of 
the State of Michigan; and, if so, when you intend to leave and 
how long you suppose you will be gone ? 

A. Yes, sir; 1 intend to go out of the State on Monday next. I 
shall be absent about five weeks, probably. 

Q. 3. Will you state whether you knew the defendant, Mr. Marsh, 

and the other defendants, La Fever and Scott ? 
374 A. 1 know Mr. Marsh and La Fever, but am not acquainted 
with Mr. Scott. 

Q. 4. Will you state where you were employed and what you were 
doing in the latter part of 1880? 

A. I was to work for Nichols, Shepard & Co.; was in capacity of 
engineer—handling their engines at fairs and other places. 

Q. 5. Do you remember the time when a change was made in the 
device used on the engines of Nichols, Shepard & Co. for reversing 
the motion of the engine ? 

A. Yes,sir. 

Q. Did you see the first one of the new style of devices that were 
put on? 

A. Yes,sir. 

Q. Will you state what you know about that being put onto the 
engine in your own way ? 

A. Well, you want to know when it was put on. Mr. Marsh put 
the device on for reversing at Nichols, Shepard & Co.’s shops. It 
was either the last of August or |the first of September—I don’t re- 
member the exact date—in 1880. 

Q. State what Mr. Marsh did in putting on that device. 

A. Well, he took off the plain eccentric and put in place of that a 
reverse gear which consisted of two pinions—one attached to the 
main shaft, the other attached to a sleeve that centered around the 
main shaft, which, allowed it to revolve a part of the way around, 
and then from that gear was a reach rod reaching to the back end 
of the engine attached to a lever and quadrant. The valve rod was 

attached to a crank pin on the movable pinion. 
375 Q. What was there on the device when it was first put on 
that prevented the movable pinion fromm moving too far? 

A. Nothing but the notches in the quadrant. 

Q. By quadrant you mean the arc of a circle which was placed 
at the rear end of the boiler and some distance away from the pinion, 
do you not? 

. Yes, sir. | 
Q. Was any change made in the method of stopping the move- 


- ment of the movable pinion in that device within a short time; and, 


if so, what was it? 

A. Yes, sir; there was. There was a stop attached to the boiler 
- for the end of the swing arm to strike on one side and the box of the 
gear on the other. 
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Q. Did you afterwards have anything to do with this engine dur- 
ing that fall? 

A. Yes, sir; I did. 

Q. What was it? 

A. I went with it, the engine, to two fairs; one at Springfield, Il. 

Q. Who went along with you? 

A. Mr. J. B. Ellsworth and Mr. Marsh went from the factory 
with me. E 

Q. Will you state what Mr. Marsh did in connection with that 
engine at those fairs? 


At the request of defendants’ attorney Mr. J. B. Ellsworth with- 
draws from the hearing of this testimony. 


A. He opened and closed the throttle-valve and reversed the en- 
gine. 

Q. Did he do this for the purpose of showing the workings of the 

reverse gear? 
376 A. Yes, sir. 

Q. What, if anything, did Mr. Marsh say to you or to any 
other person in your presence as to the intention of Nichols, Shep- 
ard & Co. to make use of that reverse gear on the engines that they 
should manufacture in the future ? 

A. Mr. Marsh told me that Nichols, Shepard & Co. had concluded 
to use that gear. That was before we went to the fair. 

. What did he say to any other person that you heard with 
reference to their use of the engine ? 

A. He talked to other manufacturers or their agents at these fairs 
as though Nichols, Shepard & Co. were to use the device, and also 
to customers of Nichols, Shepard & Co. and agents at these fairs, 
and we all of us understood that that was to be used and all of us 
talked that at the fair. 

Q. Can you give the names of any persons to whom Mr. Marsh 
represented that Nichols, Shepard & Co. were intending to use that 
device as a reverse gear ? 

A. There was Mr. Ray, of Kansas City, and I heard him talking 
to Mr. Curtin, of Garr, Scott & Co. ; also with a Mr. Kratz, of Beavens- 
ville, Ind. 

Q. How long was Mr. Marsh out with you? 

A. About two weeks. 

Q. Did you pay any portion of his expenses? 

A. I did. 

Q. How much? 

A. Ido not remember the amount. It was at the time we left 
St. Louis for Battle Creek. I think it was $7.00, or about the fare 
from St. Louis to Chicago. | 

Q. Did Mr. Marsh refund the money to you, or what did you do 

about it? 
377 A. There didn’t any one else refund the money to me. I 
-cbarged it up in my expense account as so much money to 
Mr. Marsh. 
Q. To whom did you present the expense account ? 
28—126 
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A. To Mr. Roberts, head book-keeper of Nichols, Shepard & Co. 
at that time. 

Q. Was it allowed as a proper expense ? 

A. Yes, sir. 

Q. What changes were necessary in mounting this reverse gear 
on an engine—in the cylinder of the engine ? 

A. There were no changes in the cylinder, but in the steam-chest. 
It had to be made longer. 

Q. Will you state, if you know, what was done in this particular 
engine to make the steam-chest longer ‘ ? 

A. The one end of the steam-chest was clipped out inside, and 
also part of the bolts that held the cover and steam-chest to the cyl- 
inder were chipped away. 

Q. For what purpose ? 

A. To allow the valve to go back far enough to reverse it. 

Q. Will you state whether or not the chipping of that steam-chest 
and bolts injured that particular” engine in any way or whether it 
could afterwards be used as well as it could before? 

A. It couldn’t be used as well, but had to be replaced with a new 
cylinder and also a new steam-chest. 

Q. For what reason ? 

A. After chipping away there was not surface enough left to hold 

the packing to its place. 
378 Q. Will you state whether or not it became necessary in 
using these valve gears to make cylinders and steam-chests 
somewhat longer than they had been previously made with the link 
reverse ? | 

A. It was necessary to make the steam-chest longer. 

Q. Will you state whether or not the steam-chest and cylinder 
that were on the engine that you had at St. Louis were afterwards 
used or whether they became useless ? 

A. They were taken off and new ones put on. 


+ 


Cross-examination by Mr. PARKER: 


Q. How long have you been in Michigan on this occasion ? 
A. I don’t know as I exactly understand the meaning of your 

question. 

. You are now in Michigan ? 

. Yes, sir. 

. How long have you been in here ? 

. Since last Friday. 

Were you here a week ago last Monday ? 

No, sir. 

From whence did you come to Michigan ? 

From Janesville, * «ncaa nd 

_ And from whence did you come from Janesville, Wis. ? 

I came from Jefferson, Wisconsin, to Janesville. 

And from whence to Jeffersonville ? 

. Came from Madison, Wis., to Jefferson, Wis. 

Q. And where from to Madison ? 
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A. Went from Milwaukee to Madison. 
Q. And where from to Milwaukee ? 
379 A. I went from Battle Creek to Milwaukee. 
Q. When did you leave Battle Creek to go to Milwaukee ? 
A. The 26th day of May. 
Q. How long had you been at Battle Creek ? 
A. Three or four days. 
Q. And from whence did you come to Battle Creek ? 
A. From Sherman, Texas. 
Q. And how long had you been in Texas? 
A. Since the 13th day of April. 
Q. And from whence did you go to Texas? 
A. From Battle Creek to Texas. 
Q. How long have you been in the employ of Nichols, Shepard & 


A. Pretty near 11 years. 

Q. Continuously ? 

A. Yes, sir; no, not exactly that; all except about a month 
about seven years ago. | 

Q. Your movements generally in traveling are subject generally 
to their control, are they not? 

A. Not always. 

Q. With what exception ? 

A. They sometimes leave it to my own judgment. 

Q. Did you come from Texas to Michigan by their direction ? 

A. Yes, sir. 

Q. Go to Wisconsin by their direction ? 

A. Yes, sir. 

Q. You’re under salary, I presume ? 

A. Yes, sir; I work for pay. 

Q. Did you come here by their direction ? 

A. Yes, sir. | 
380 Q. You were not subpcenaed, then ? 
A. I couldn’t say that I was. 

Q. You talked with E. C. Nichols, I presume, about what you 
could testify to before coming here? 

A. Oh, yes; yes, sir. 

Q. Told him what you would say ? 

A. I told him what I knew about this case. 

Q. How long ago was that? 

A. I don’t remember the exact date, but it was in the winter, I 
think—some time, I think, in February—the first talk I ever had 
with him about this. 

Q. When was your attention first.called to the subject-matter of 
this case and what you could say with reference to it? 

A. Well, I told you I didn’t know exactly when it was. I think 
it was in February of this year. 

Q. Were you in Battle Creek in April, ’82, and did you give testi- 
mony in a certain interference case in the Patent Office of the United 
States, between Nichols, Shepard & Co., as assignee of one Andrew 
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J. Hoag, and Elon A. Marsh, before Eugene M. Converse, notary 
public? : 

A. Yes, sir. 

Q. In 1880, when this reverse gear was put upon that engine, as 
you have stated, what was your special business in yorr employ- 
ment for Nichols, Shepard & Co.? 

A. At the time they put the gear on the engine I was building a 
shed to test engines under. 

Q. How long were they at work putting that gear on ? 

A. I don’t know as I could tell you exactly how long, but I should 
think a week or ten days. It might have been longer than 

that. 
381 Q. You gave it special attention, I presume ? 
A. Yes, sir. 

Q. How often did you see the work being done ? 

A. Well, all the time they were at work at it—that is, all the 
time that they were putting the work upon the engine. 

Q. Did you have anything to do with it yourself? 

A. Not particularly ; no, sir. 

Q. How far was the shed from the engine? 

A. Directly over it. 

Q. And they were putting the gear on the engine in tlhe shed you 


were building? 


A. Where the shed would be when it was done. 
. Was the engine tested there? 
A. It fired up and run there. 
Q. Was that their usual testing ground ? 
A. Yes, sir. 
Q. Now, Mr. Bradley, don’t you know that up to 1882 there never 
has been a shed over where that engine was tested ? 
A. I know there has been one there before that. — 
Q. Don’t you know there hasn’t been a shed over that testing 
ground from that time down to 1882? 
A. There was a shed there in ’80, and since then a building on 
that ground for testing engines in. 
Q. How long were you at work on that shed? 
A. Well, off and on, for two weeks. 
Q. How long did you work on it after this test made? 
A. Not at all, only to tear it down. 
Q. From the time the reverse gear was put on this engine until 
you went to the fair with it, what were you doing ? 
382 A. A part of the time I was at Jefferson, Wisconsin, and a 
few days before the fair I was at home. 
Q. How long were vou at the fair ? 
A. About two weeks. 
Q. Which one did you go to first? 
A. Springfield, Illinois. 
Q. And where next? 
A. St. Louis, Missouri. 
Q. Who went with you from Battle Creek ? 


; A. Mr. J. B. Ellsworth and Mr. Marsh. 


| 
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Q. Did you have any special departments of the work to do be- 
tween you at the fairs? 

A. Yes, sir. 

Q. What were they ? : 

A. My business on the fair ground was to guide the engine, fire 
it, keep it clean, &c., and also to keep the separator clean and oiled 
up. A. Mr. Ellsworth generally done the talking to the customers 
and agents, and also had charge of the exhibit. Mr. Marsh run the 
engine—that is, showed the reverse gear and gave the engine steam 
and shut it off. 

Q. That is to say, Mr. Marsh’s duties were those of the engineer, 
as I understand it? 

A. No, sir; not all; he didn’t do all the engineer’s duties. 

Q. On these fair grounds you located your engine and separator, 
put them in running order, and then ran the engine as a stationary 
engine for the principal part of the time, didn’t you? ; 

A. No, sir; for only a small part of the time. 

Q. What were you doing the rest of the time with it? 
383 A. Running the engine to show the working of the trac- 
tion part—that is, showing how we could run backwards and 
forwards, and also turning, getting in line, putting on the belt, and 
running the separator. 

Q. Did you have any other engine there ? 

A. No, sir. 

Q. Then if the separator was ran at all it had to be run by this 
engine? : 

A. It did. 

Q. And run as a stationary engine then? 

A. Yes, sir. 

Q. Did you hear all the talks or conversations between Mr. Marsh 
and these other people? 

A. No, sir; I presume not. 

Q. Did you hear all that he said to Mr. Ray? 

A. I should presume not. 

Q. When you say that allof us understood that Nichols, Shepard 
& Co. were to use this device do you mean to swear that Mr. Ray 
understood that such was the case? 

A. Yes, sir; I do. 

Q. Who was Mr. Ray? 

A. He was agent for Nichols, Shepard & Co., Kansas City, Mo. 

Q. And is still, is he not? 

A. Yes, sir; I think so. 

Q. How do ycu know, Mr. Bradley, what Mr. Ray understood ? 

How can you swear to anything of that kind? 

A. By hearing Mr. Ray talk in that way to customers? 

Q. You can’t give the details of all the talk and conversations 
that were bad when at the fairs, can you, on this matter? 


384 A. No,sir. | 
~ Q. You had some trouble with Mr. Marsh, didn’t you, down 


there? 
A. Not any particular trouble. 
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Q. Didn’t you threaten to whip him? 

A. No; I didn’t. 

Q. Did you say you would lick him, or words to that effect ? 

A. No, sir. 

Q. Didn’t you threaten him on one occasion to knock him off the 
engine ? : 

A. I believe I told him if he insisted on running the engine fast 
through a crowd I would see how far I could knock him. 

Q. Then you did have some trouble with him ? 

A. Oh, no, no; no trouble at all. 

Q. Some time you didn’t speak to him, wasn’t there; weren’t on 
speaking terms ? 

A. If I was it was because I didn’t have anything to say. 

Q. You say that Marsh told you that Nichols, Shepard & Co. had 
concluded to use that gear. When and where was that? 

A. After I returned from Wisconsin, in front of the paint shop of 
Nichols, Shepard & Co. 

Q. Any one else present? 

A. Not just then. 

Q. How long was this before you went to the fair? 

A. Only a few days—three or four, I should think. 

Q. About when did you go to the fair, what time of the year, as 

near as you can fix it? 
385 A. About the last week in September. 
Q. Have you stated Mr. Marsh’s exact language in that 

conversation ” 

A. As near like it as I can recollect. 

Q. Then you don’t swear it was exactly the language, word for 
word ? 

A. Oh, no; I couldn’t do that. 

Q. Can you state the exact language of any conversation or state- 
ment that you say he made? 

A. I probably couldn’t give the exact words. 

Q. How old are you, Mr. Bradley ? 

A. 40 years old. 

Q. You haven’t given and don’t pretend to have given Mr. Marsh’s 
language in any of these conversations, have you ? 

A. I pretend to have given it as near as I can remember it. 


Question repeated and answer required, yes or no. 


A. I have given it as near as I can remember. 
Q. Do you say you have given his language ? 
A. As near as I can remember it. 


The defendants’ counsel insists upon an answer, yes or no. 


Q. Do you swear that is his language ? 
A. As near as [ can remember it. 


Redirect examination by Mr. Burron : 
Q. Have you been in the habit of attending fairs with engines 
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and do you know how many men are necessary to handle the amount 
of machinery which you had at the Springfield and St. Louis fairs? 

A. I am in the habit of attending fairs and know how many men 

we generally use at such places. 
386 Q. Was the assistance of Mr. Marsh necessary at those 
places in showing those engines ? 

A. It was not necessary to show the engine aside from that de- 
vice. 

Q. What was the cause of any difference of opinion between you 
and Marsh, as spoken of in your cross-examination ? 

A. You mean in regard to the work there ?: 

Q. Yes; or anything else. 

A. I don’t know as I exactly understand your question. 

Q. What did Mr. Marsh do that you don’t like, or what did he 
refuse to do that you thought he ought to do? 

A. [thought he ought to have taken hold and helped do the 
work of getting the goods onto the ground and setting them up 
and help keep them clean and in running order. 

Q. Did he refuse to do that; and, if so, what reason did he give for 
refusing ? , 

A. He said he wasn’t sent there for that, and that he would run 
the engine, and that was what he was there for. 

Q. What was he doing at the time you used the language as testi- 
fied to by you about seeing how far you could knock him ? 

A. He was running the engine fast through a crowd of people. 

Q. What did he say that occasioned the language? 

A. He said he should run the engine as he thought proper or he 
wouldn’t run it at all. 

Q. Did you object to his running it fast ? 
387 A. Yes, sir. 
Q. Was there anything more about the matter afterwards ? 

A. There was something said about it just before we came home. 
Marsh wanted to know if our words would make any difference to 
my report to Nichols, Shepard & Co., or something of that kind. I[ 
don’t remember exactly what it was. 

Q. And what did you reply? 

A. I told him it wouldn’t make any difference; that I was well 
pleased with the reverse, and I thought every one else was, and I 
should tell Nichols, Shepard & Co. so. 

Q. When you went away to Jefferson was the entire apparatus 
completely mounted upon the aan, so that it would work satis- 
factorily when the engine was used as a traction engine? 

A. No; it wasn’t. 

Q. In what state was it? 

A. The device reversed the engine all right when it was standing 
still, but when they applied the traction it would not work it. 

QQ. What was doing to remedy the defects at that time? 

A. They were at work getting a stop or fixing a stop on the en- 


gine close up to the gear. _ | 
~Q. What had been the cause of the difficulty up to that time? 
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A. They could not get a reach rod stiff enough to hold the gear 
in position and drive the traction. | 


Recross-examination. 


Q. You were sworn in the interference case about the putting on 
of that stop plate, were you not? 
388 A. I was. 
Q. Did you see it applied ? 

A. I did not; not until after it was on the engine in the paint 
shop. 

Q. When did this difference of opinion as to your duties respect- 
ively begin between you and Marsh ? 

A. Well, on my part when we came to unload the machines at 
Springfield. 

Q. Who had charge of this party ? 

A. Mr. J. E. Ellsworth. 

Q. You state that Marsh asked you about your report or if the 
feeling would make any difference in your report to Nichols, Shep- 
ard & Co. How did that matter arise? 

A. Well, really, I don’t know as I could tell how. 

Q. Why did you tell him that you would tell Nichols, Shepard & 
Co. that you and others were well pleased with the reverse ? 

A. Because that was the facts of the case, as far as I know. 

Q. That appeared to be satisfactory to him, did it not? 

A. I don’t remember as he objected to it in any way. 

Q. He didn’t ask you to tell them so? 

A. Oh,no; I don’t think he did; I know he didn’t tell them so. 

Q. Did you make any report? 


A. Yes. 
Q. Was that report in writing? 
A. No, sir. 


Q. Who was it to? 
A. To Mr. E. C. Nichols. 
389 Q. When was that? 
A. After the St. Louis fair. 
. Well, how long after ? 
. Well, I can’t tell exactly, but somewhere about a month after. 
Did you tell him how the reverse gear worked ? 
. I presume I did. 
Do you know whether you did or not? 
. Well, I think I did. 
How many men usually go with your engines to fairs? 
. Sometimes more and sometimes less. 
Well, how many are sometimes more and sometimes less ? 
. Sometimes one and sometimes tliree or four. | 
How many times have you been with engines ? 
. I couldn’t tell you; a good many; | forgot how many. 


OPOrPOroOrore 
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James B. ELtsworts, a witness produced and sworn on behalf 
of the complainant, being first fully sworn, did testify and say : 


Q. State your name, age, residence, and occupation. 
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A. Nameis James B. Ellsworth; residence, Battle Creek, Calhoun 
county, Michigan; age, 48; occupation, traveling agent for Nichols, 
Shepard & Co. 

Q. Will you state whether or not you are about to leave the State 
of Michigan; and, if so, when and how long will be absent? 

A. I guess I will go Friday evening. — 

Q. How long will you be away ? 
390 A. From four to eight weeks. 

Q. Will you state whether you know Mr. Marsh, Mr. La 
Fever, and Mr. Scott, the defendants ? 

A. I know Mr. Marsh; do not know Mr. Scott or Mr. La Fever ; 
know Mr. Scott by sight, but am not personally acquainted with 
him. 

Q. Do you know the reversing device which in 1880 was placed 
upon a traction engine which was during that autumn exhibited 
at the State fairs at Springfield, Ill., and St. Louis, Mo. ? 

A. I know there was such a device. 

Q. Did you attend those fairs and have the engine with the device 
on under your charge? 

A. I did. 

Q. Will you state whether Mr. Marsh was one of the. parties ac- 
companying you to those State fairsand engaged in tbe exhibition 
of that engine? 

A. He was. 

Q. What were his duties in connection with the engine, or what 
did he do in connection with the engine ? 

A. He handled the reversing attachment and kept it in order. 

(. Did you hear him say anything with reference to the future 
use of that device by Nichols, Shepard & Co.; and, if so, what’? 

A. Iean’t say that I ever heard him say anything in particular 
about their using it. 

Q. Did you pay any part of Mr. Marsh’s expenses on that trip? 

A. Yes, sir. | 

Q. What were they? 

A. I paid a portion of his board at Springfield and his room rent 

at St. Louis. 
391 Q. Have you recovered the money from him or any other 
person ? | 

A. I charged it in my expense account to Nichols, Shepard & Co., 
and they allowed it. 

Q. How much were you around the engine yourself? 

A. I wasthereevery day; sometimes at the engine and sometimes 
at the separator. 

Q. What, if anything, did you hear Mr. Marsh say about the re- 

versing device ? 

A. I beard him praise it very highly ; thought a good deal of it, 

nothing else particular. 


Cross-examination by Mr. PARKER: 


Q. Who had charge of the party ? 
A. I had. 
29—136 
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. Marsh ran the engine, did he not ? 
. No, sir; run a part of it. 


. The reversing part. 

. Didn’t he operate the throttle valve ? 

. Sometimes. 

. How much money did you pay for his expenses, if you re- 


. I paid $6.00 at one time and $7.00 at another. 

You generally did the business talking with the customers of 
ls, Shepard & Co. and the public at those places? 

I did. 

Was their authorized agent for that purpose ? 

No, sir. 

You saw Marsh frequently ? 


10 


A. Yes, sir. 
Q. Talked with him often.? 
A. Yes, sir. 

Q. State how you were occupying rooms. 

A. At Springfield we had separate rooms; two of us together; 
can’t remember which two. At St. Louis we were all together in 
one room. 

Q. Marsh and Mr. Bradley didn’t agree very well, did they ? 

A. They did not all the time. 

Q. How much of the time was Mr. Ray, of Kansas City, with 
you? 

A. He came the second day of the fair at S 
with us during the St. Louis fair. 

Q. That made four altogether of the party after he came ? 

A. Yes, sir. 

Q. Do you remember Marsh paying for some machine work at St. 
Louis and also the toll at the St. Louis bridge, and paid some helpers 
on the fair grounds ? 

Pia I know there were such items, but I can't recollect who paid 
em. 


Redirect examination by Mr. Burton: 


Q. Was Mr. Marsh’s presence necessary with that party in order 
that the machine might be properly exhibited ? 
A. It was not. 


392 


pringfield and was 


Recross-examination: 


Q. Do you mean that one man besides yourself was sufficient ? 


A. Yes, sir. 
393 I, George Maitland, notary public for the county of Wayne, 
ee do hereby certify that the foregoing depositions of Samuel 

+ Bradley and James B. Ellsworth were taken before me at my office, 
in the Buhl building, Detroit, Wayne county, Michigan, on the 10th 
day of June, in the year 1885, on the part and at the request of the 
bove-n complainant; that the said deposition was taken pur- 
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suant to the notice, a copy of which, with an acceptance of the serv- 
ice thereof written thereon, is hereto annexed, and that the manner 
of taking the said deposition was as follows, to wit: The said wit- 
nesses were first duly sworn by me to testify the truth, the whole 
truth,and nothing but the truth relating to the said cause. He was 
then examined by C. F. Burton, Esq., attorney for the complainant, 
upon verbal interrogatories propounded to him by the said C. F. 
sjurton, Esq., and the said several interrogatories, with the answer 
of the said witnesses to each of them severally, were carefully written 
out by Octavia Daniel in my presence, after which the said deposi- 
tion was correctly read over to the witnesses and, being approved 
by the said witnesses, was then and there subscribed by them. 

[ do further certify that at the taking of the said deposition R. A. 
Parker, Esq., attorney for the defendants in said cause, attended be- 
fore me and put such interrogatories to the said witnesses as he 


thought proper. 
GEORGE MAITLAND, 
Notary Public, Wayne County, Michigan. 


| Endorsed ’ 162. Received by mail and filed this 12th day of 
June, 1885. Leonidas H. Brockway, register in chancery. Deposi- 
tion of Bradley and Ellswerth. 


394 Findings of the Court. 
STATE OF MICHIGAN: 


The Circuit Court for the County of Calhoun. In Chancery. 


v8. 


NICHOLS, SHEPARD & Co. 
Eton A. Marsa and Mrnarp LA FEVER. ) | 


Defendant Marsh in the year 1880 represented to complainant 
that he was the original inventor of a reversing gear for steam-en- 
gines and requested its aid in testing and exhibiting it with a view 
to its introduction, which, by reason of its facilities for manufacture 
and organized business, it was in a good situation to render. As an 
inducement he offered to give it the right to use his invention upon 
its engines free of cost. 

This arrangement was made and carried out, so far as complain- 


ant was concerned, and it applied the device to its engines there- 


after. 

Subsequently the parties had negotiations, apparently looking to 
the joint handJing of the invention by them, in which they failed 
to reach a satisfactory arrangement. Meantime Marsh obtained 
from the office what he claims to be a patent and asserts a right to 
the invention to the exclusion of the complainant, and one or more 
suits for infringement have been commenced by him and his as- 

signees against complainants. 
395 He also has publicly denied complainant’s right to the use 
of the invention, threatening one or more persons with suits 


oa 
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if they purchased engines from complainant having this gear at- 
tached. 

In this litigation complainant has denied the validity of defend- 
ants’ patent and the originality of the invention, but the fact re- 
mains, as clearly disclosed by the evidence, that complainant at an 
early stage of the invention and patent proceedings purchased and 

aid what both then considered a fair price for the right to use this 

invention, which right it has never surrendered or lost. 

It only remains to consider whether equity can afford relief in 
this case. Among the reasons alleged and relied upon by defend- 
ants why complainant is not entitled to the relief prayed are: Ist. 
That the complainant has an adequate remedy at law. 2d. That 
at most defendants are guilty of a slander of title against which 
equity will not relieve. 

Under the facts found the complainants have the right to manu- 
facture and sell this device with their engines. It is the duty of 
defendants, by reason of the contract, to permit it. This duty is 
more than the mere duty of every man to respect and not invade 
the rights of others. It is intensified by the contract relation, by 
his promise and the consideration upon which it is based, and he 
has no reason to complain at being asked to desist from conduct 
which, though a mere slander, if perpetrated by a stranger, is a 
breach of contract when indulged in by him. 

If the witnesses in the case are to be believed, he is deliberately 
endeavoring to prevent complainant from reaping the benefit of his 

contract, thereby violating his own agreement. 
396 But it is further maintained that relief should not be granted 

because complainant might have brought suit for damages 
for the breach of his contract. This position 1s believed to be un- 
tenable. The value of this right consists in its use in connection 
with the other machinery of the complainant. Already acting upon 
their clear right, complainant has placed it upon the market as an 
improved reversing gear. 

f defendants are to be believed, it is incomparably superior to 
any other device for the purpose, and, we may reasonably suppose, 
will be preferred by purchasers of traction engines. To deny com- 
plainant the right to use it is to defeat sales not merely of the re- 
versing gear, but other valuable machinery as well, and it is highly 
probable that threatened future injuries are of more importance to 
it than damage for past ones. 

The evidence is clear that defendants’ purpose was to prevent the 
use by complainant of this gear. They have approached and cau- 
tioned at least one customer, and they openly assert their intention 
by their suits and by the defense set up in this suit; all of which 
tend to the injury of the complainant’s business to that degree that 
warrants intervention by equity. 

Complainants may take decree as prayed. 


FRANK A. HOOKER, 
Circuit Judge. 


& 
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[ Endorsed :] 5-162. Nichols, Shepard & Co. vs. Elon A. Marsh 
et al. Findings of court. Filed Sept. 14, 1885. Leonidas H. 
Brockway, register in chancery. 


397 Decree. 
Circuit Court for the County of Calhoun. 


At a session of the circuit court for the county of Calhoun, sitting 
in equity, pursuant to adjournment, on the 3lst day of October, 
A. D. 1885. 

Present: Honorable Frank A. Hooker, judge of said court. 


NicHors, SHEPARD & Co. 
vs. 
Eton A. Marsu, Minarp La Fever, and James Scorr. 


This cause came on to be heard on the 10th day of August, A. D. 
1885, before the Honorable l'rank A. Hooker, judge of said court, 
and was argued by counsel for the respective parties; and there- 
upon, after due consideration, the said court now here finds that the 
said defendant Marsh, in the month of September, 1880, entered 
into a contract with the said complainant, the terms of which 
contract complainant was to be permitted thereafter to use, without 
claim on the part of said Marsh, on steam-engines manufactured by 
it a certain invention relating to the valve gear, which was there- 
after, pursuant thereto, placed, under the superintendence of said 
Marsli, upon an engine then in the yards of the complainant, which 
was thereafter sent for exbibition to the State fairs of both Illinois 

and Missouri. 
398 And the court further finds that defendants La Fever and 
Scott, as assigns of said Marsh, have become interested in said 
invention since said contract was entered into, but that the rights of 
complainant under said contract, according to its tenor and effect, 
are superior and paramount to the rights of said La Fever and 
Scott. 

And the court further finds that by the terms of the said con- 
tract complainant was to do and perform in and about the said de- 
vice certain things and conditions, all which have been done and 
performed by itg but that,on the contrary, the said Marsh (and his 
assigns, the other defendants) have not carried out pea’ geste 
the same, in that they have denied the existence of said contract 
and asserted rights and interfered with and molested the complain- 
ant in the prosecution of its business, contrary to the tenor and effect 
of the said contract. 

And therefore the court doth now order, adjudge, and decree that 
the said contract ought to be carried out and performed on the part 
of the said defendants, and doth order and decree that the said de- 
fendants, Elon A. Marsh, Minard La Fever, and James Scott, do 
refrain and desist from asserting that complainants have not the 
full and complete right to make, use, vend, and put into practice or 
operation the said invention substantially in the same form and 
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style as that exhibited on the said engine made in 1880, about the 
time of the making of said agreement and according to its terms. 

It is further ordered, adjudged, and decreed that the said defend- 

ants do desist and refrain from publishing or asserting, con- 
399 _ trary to the terms of said contract, that they have any right 

to the exclusion of said complainant in and to the said 
device. 

It is further ordered, adjudged, and decreed that the said contract 
made between complainant and Elon A. Marsh, of the tenor and 
effect by which complainant was to be permitted to use, vend, and 
employ said device on all the engines made by the complainant 
without molestation or interference on the part of said Marsh or his 
assigns, by them and each of them, be specifically carried out and 
performed. 

It is further ordered and decreed, therefore, that the writ of in- 
junction of this court may issue to the said Elon A. Marsh, Minard 
lia Fever, and James Scott, directing them to abstain and perpetu- 
ally enjoining them and each of them from in anywise interfering 
with complainant’s manufacture, sale, and use of said device accord- 
ing to the terms of said contract. 

FRANK A. HOOKER, 
Circuit Judge. 
Filed and entered Nov. 3rd, 1885. 


[Endorsed :] 5-162. Circuit court for the county of Calhoun. In 
chancery. Nichols, Shepard & Co. vs. Elon A. Marsh eal. Decree. 
Filed Nov. 3rd, 1885. Leonidas H. Brockway, register in chancery. 
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DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Elon A. Marsh and Minard 
La Fever, December 28th, 1080, number 236,052, for improvement 
in steam-engine valve-gear. 

In testimony whereof I, M. V. Montgomery, Commis- 
[seaL.j; sioner of Patents, have caused the seal of the Patent Office 
to be affixed this 19th day of January, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 


Commissioner. 
401 2-155. 
No. 236,052. 
Tae Unirep Srates oF AMERICA. 


To all to whom these presents shall come: 
Whereas Elon A. Marsh, of Battle Creek, Michigan, has presented 
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the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in steam- 
engine valve gear, he having assigned one-half uf his right, title, 
and interest in said improvement to Minard La Fever, of the same 
place, a description of which invention is contained in the specifica- 
tion, of which a copy is hereunto annexed and made a part hereof, 
and has complied with the various requirements of law in such case 
made and provided; and 

Whereas, upon due examination made, tle said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Elon 
A. Marsh and Minard La Fever, their heirs or assigns, for the term 
of seventeen years from the twenty-eighth day of December, one 
thousand eight hundred and eighty, the exclusive right to make, use, 
and vend the said invention throughout the United States and the 
Territories thereof. 

[In testimony whereof I have hereunto set my hand and caused 

the seal of the Patent Office to be affixed, at the city 
402 [sraL.] of Washington, this twenty-eighth day of December, 
in the year of our Lord one thousand eight hun- 
dred and eighty, and of the Independence of the United States of 
America the one hundred and fifth. 
A. BELL, 


Acting Secretary of the Interior. 
Countersigned. 
EK. M. MARBLE, 


Commissioner of Patents. 


(2129-5,000.) 


404 Unitep States PATENT OFFICER. 


Exon A. Marsa, of Battle Creek, Michigan, assignor of one-half to 
Mrinakp La Fever, of same place. 


Steam-Engine Valve-Gear 


Specification forming part of Letters Patent No. 236,052, dated De- 
cember 28, 1880; application filed May 3, 1880. (Model.) 


To all whom it may concern: 

Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun and State of Michigan, have invented a new and useful 
improvement in steam-engine valve-gear, of which the following is 
a specification. 

My invention relates to certain improvements in reversing-gear 
for steam-engines ; and it consists in the combination, with the main 
shaft of the engine and the valve-rod, of two intermeshing gear- 
wheels of equal diameter, one mounted on the main shaft and the 
other upon a lever fulcrumed to the main shaft and connecting with 
the valve-rod by a wrist-pin in such manner that the last-mentioned 
wheel may be thrown to either side of a line on the plane of the 
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reciprocation of the valve and the center of the main driving-shaft, 
and thus change the motion of the valve and engine. 

In the accompanying drawings— 


(Here follows diagram marked p. 403.) 


Figure 1 represents a side elevation of a portion of an engine, 
showing my improved reversing-gear; and Fig. 2, a detached view 
of the reversing-lever. | 

The letter A indicates the bed of the engine, B the pillow-block, 
and C the main driving-shaft, which may be of the ordinary de- 
scription. 

The letter D indicates a lever, having a bearing, e, by which it 
may be fulcrumed to the driving-shaft near one end, and a similar 
bearing, f, for the journal of the toothed gear-wheel G. The said 
wheel, when the parts are in place, intermeshes with a wheel, J, 
equal in_diameter and similar in all respects to the wheel G, the said 
wheel J being rigidly secured to the driving-shaft C, so as to rotate 
with it and impart motion to the wheel G. 

The letter g indicates a wrist-pin secured to the wheel G, to which 
one end of the valve-rod H is pivoted. 

The free end of the lever D is provided with a handle, d, and a 
spring-pawl, L, which is adapted to engage the detents m’ m? in the 
edge of a quadrant, P. The letter M indicates the fly-wheel of the 
engine, a portion being broken away to show the intermeshing 
gears. 

The operation of my invention is as follows: When the parts are 
in the position with the lever on the line aa the wheel G will be 
above a horizontal line drawn through the center of the driving- 
shaft and the plane of reciprocation of the slide-valve, causing the 
valve to move in onedirection. ‘To reverse the engine, it is evident 
that it is only necessary to alter the position of the lever so as to 
bring it on the line 0 6, carrying the wheel below the plane of recip- 
rocation of the valve and the center of the shaft C, and thus chang- 
ing the motion of the valve. 

aving thus fully described my invention, what I claim, and de- 
sire to secure by letters patent, is— 

In combination with the main driving-shaft of an engine and the 
valve-rod thereof, the intergearing cog-wheels of equal diameter, one 
fixed on the driving-shaft and the other capable of a movement 
partially around the first mentioned, the latter having a wrist-pin, 
to which the valve-rod of the engine is connected, whereby said 
valve-rod is adapted to reciprocate the valve and operate the same 
to reverse the engine, substantially as specified. 


ELON A. MARSH. 
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i - Witnesses : 
oak E. R. SMITH. 
~W. G. MOREHOUSE. 


(Model. 
E. A. MARSH. 403 


Steam Engine Valve Gear. 


No. 236,052. Patented Dec. 28, 1880. 


ae 
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405 ‘The Circuit Court for the County of Calhoun. In Chancery. 


v8 


NicHuors, SHEPARD & CoMPANY 
Eton A. Marsy and Others. 


It is hereby stipulated thata certified copy of what purports to be 
letters patent 256,052, issued to Elon A. Marsh and Minard La Fever 
and dated Dec. 28, 1880, may be substituted among the exhibits and 
considered in evidence the same as the original on the hearing of 
the appeal in said cause. 

Dated Feb. 2nd, 1886. 

C. F. BURTON, 
Sol’r for Complainant. 

R. A. PARKER, 
Sol’r for Def’ts. 


406 {| Endorsed 4 5. 5-162. Nichols, Shepard & Co., a cor- 

poration, vs. Elon A. Marsh ef al. Stipulation and copy of 
letters patent. Filed Feb’y 3rd, 1886. Leonidas H. Brockway, reg- 
ister. Please annex and file with the exhibit. 


407  Cireuit Court for the County of Calhoun. In Chancery. 


U8. 


NicHOLs, SHEPARD & CoMPANy, a Corporation, Compl’t, 
Evon A. Marsu, Minarp Larever, & James Scort, Defendants. 


The said defendants, Elon A. Marsh and Minard La Fever, hereby 
claim the benefit of an appeal to the supreme court of the State of 
Michigan from the decree rendered in the said cause by said court 
on the third day of November, A. D. 1885. 

R. A. PARKER, 
Solicitor for said Defendants. 
To the register of said court. 
Dated this 19th day of January, A. D. 1886. 


408 Circuit Court for the County of Calhoun. In Chancery. 


vs 


Nicuots, SHEPAkD & Company, a Corporation, Compl'’t, 
Exton A. Marsu, Minarp Larever, & JAmes Scort, Defendants. 


Sir: Take notice that the defendant- in the above cause has ap- 
pealed to the supreme court of Michigan from the decree made 
therein on the third day of November, 1885, by the circuit court for 
the county of Calhourn, in chancery, and that a bond for costs and 
damages in said appeal, in a penalty of $250, with James Green and 
W. H. Sprague, of the city of Battle Creek, in said county of Cal- 
houn, as sureties (copy annexed), has been duly filed, and that an 
application will be made on the 27 of January, 1886, toS. S. Hul- 
bert, a circuit court commissioner, at his office, in the city of Battle 

30—136 
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Creek, at 10 o’clock in the forenoon, for approval of such bond and 


the sureties proposed. 


Dated Jan. —, 1886. 
Yours, &c., R. A. PARKER, 


Sol’r for Appellants, Elon A. Marsh and Minard Lafever. 
To Charles T. Burton, Esq., sol’r for comp'’t. 


Service of this notice of filing bond accepted Jan’y 18, 1886. 
C. T. BURTON, 
Att'y for Compl't. 


408 Know all men by these presents that we,4lon A. Marsh 

and Minard La Fever, principals, and James Green and 
W. H. Sprague, sureties, are held and firmly bound unto Nichols, 
Shepard & Company in the sum of two hundred and fifty dollars, 
lawful money of the United States of America, to be paid to the 
said Nichols, Shepard & Company or to its certain attorneys or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, and each and every 
of them, firmly by these presents. 

Sealed with our seals and dated the 16th day of January, 1886. 

Whereas the above-named Elon A. Marsh and Minard La Fever 
. have appealed to the supreme eourt of the State of Michigan from 
a decree of the circuit court for the county of Calhoun, in chancery, 
made on the third day of November, 1885, in a cause in said court 
in which Nichols, Shepard and Company was complainant and 
Elon A. Marsh, Minard La Fever, and James Scott were defend- 
ants: ) 

Now, therefore, the conditions of this obligation is such that if the 
said appellant shall diligently prosecute the said appeal and shall 
perform and satisfy the decree or final order of the supreme court 
in said cause and shall pay all the costs of the appellee in the mat- 
ter of said appeal as the supreme court shall award, then this obli- 
gation to be void; otherwise to remain in force. 

MINARD La FEVER. [t.s.| 
E. A. MARSH. 
JAMES GREEN. 
W. H. SPRAGUE. LA 


410 Srare or MICHIGAN, \ ss 
County of Calhoun, 


James Green and W. H. Sprague, being each duly sworn, says, 
each for himself, that he is worth the sum of two hundred and fifty 
dollars in property liable to levy and sale on execution over and 


above all his exemptions allowed by law. 3 | 
| JAMES GREEN. 
W. H. SPRAGUE. 


Subscribed and sworn to before me January 27, ’86, at Battle 


: Creek, Michigan. 
ae STEVEN S. HULBERT, 
| Notary Public and Circuit Court Commissioner. 


ae 
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I hereby approve the within bond, its penalties, and its sureties. 
Battle Creek, Michigan, January -27th, 1886. 
| STEVEN S. HULBERT, 


Circuit Court Commissioner, Calhoun County; Mich. 


41] {| Endorsed:] 5-162. (8570.) Nichols, Shepard and Co. vs. 
lon A. Marsh e¢ al. Claim of appeal and bond, with notice 

of appeal. Filed Feb’y 4th, 1886. Leonidas H. Brockway, register. 

Filed March 8, 1886. Chas. C. Hopkins, clerk supreme court. 


412 7 Decree Below Affirmed. 


At a session of the supreme court of the State of Michigan held 
at the supreme court room, in the city of Lansing, on the tenth day 
of June, in the year one thousand eight hundred and eighty-six. 

Present: The Honorable James V. Campbell, chief justice ; 
Thomas R. Sherwood, John W. Chaplin, Allen B. Morse, associate 
justices. 


NICHOLS, SHEPARD AND Co., a Corporation, etc, Complainant, | 


v8. 
Evon A. Marsa & Mrnarp Larever, Defendants & Appellants, 
and JaMEs Scort, Defendant. 


This cause having been brought to this court by appeal from the 
circuit — for the county of Calhoun, in chancery, and having been 
argued by. counsel and due deliberation had thereon, it is now 
ordered, adjudged, and decreed by the court that the decree of the 

circuit court for the county of Calhoun, in chancery, be, and 
413 the same is hereby, in all things affirmed; and it is further 
ordered, adjudged, and decreed that the complainant do re- 
cover of and from the defendants and appellants its costs, to be 


taxed. 


STATE OF MICHIGAN, 88: 


I, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the foregoing is a true and correct 
copy of an order entered in said court in said cause; that I have 
compared the same with the original, and that it is a true transcript 
therefrom and the whole of said original order. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said supreme court, at Lansing, this 26th day of June, in 
the year of our Lord one thousand eight hundred and eighty-six. 

‘[u. 8.] CHAS. C. HOPKINS, Clerk. 


414 [Endorsed :] No. 5-162. State of Michigan, circuit court 
for the county of Calhoun. In chancery. Nichols, Shepard 
& Co., compl’ts, vs. Elon A. Marsh, Minard Lafever,& James Scott, 
def'ts. Order from supreme court affirming decree of circuit court. 
Filed June 28th, 1886. Leonidas H. Brockway, register & clerk. 


415 At a session of the supreme court of the State of Michigan, 
held at the supreme court room, in the city of Lansing, on the | 
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twenty-first day of July, in the year of our Lord one thousand eight 
hundred and eighty-six. 

Present: The Honorable James V.Campbell, chief justice; Thomas 
B. Sherwood, John W. Champlin, Allen B. Morse, associate justices. 


NicHois, SHEPARD & Company, a Corporation, Complainant, 1} 
V8. ( 

Eton A. Marsu & Mrnarp Larever, Defendants and Appellants, { 
and James Scott, Defendant. J 


This cause having been heretofore brought to this court by appeal 
from the circuit court for the county of Calhoun, in chancery, and 
the decree of the circuit court for the county of Calhoun, in chan- 
cery, having been heretofore affirmed, and a motion having been 
made for a rehearing, and this court having further considered the 
same, it is now here further orderel, adjudged, and decreed that 
such rehearing be denied, but that the decree be amended so that 
the defendants shall make, execute, and deliver to the said complain- 
ant, within forty days after the entry of this order in the circuit court - 
for the county of Calhoun, a release releasing the said complainant, 
Nichols, Shepard and Company, from all claim, right, or demand on 
the part of them, the said Elon A. Marsh, Minard Lafever, and 
James Scott, by reason of the manufacture, use, or sale heretofore of 
the said invention relating to valve gear in the form and style as 

exhibited on the said engine described in the decree in this 
416 cause,andalso releasing thesaid Nichols, Shepard and Company 
. from all claims, rights, or demands on behalf of them, the 
said Elon A. Marsh, Minard Lafever, and James Scott, arising from 
their making, using, or vending the said device hereafter. It is fur- 
ther ordered, adjudged, and decreed that this order be remitted to 
the circuit court for the county of Calhoun, in chancery, and be there 
made a decree of said cause in that court. 


417 Srarte or MICHIGAN, 8s: 


I, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the foregoing is a true and correct 
copy of an order entered in said court in said cause; that I have 
compared the same with the original, and that it is a true transcript 
therefrom and the whole of said original order. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said supreme court, at Lansing, this 2nd day of August, 


[SEAL.] CHAS. C. HOPKINS, Clerk. 


‘ _ in the year of our Lord one thousand eight hundred and eighty-six. 


418 —_[Endorsed:] 5-162. Filed Aug. 3rd,1886. Louis C. Miller, 
Bess deputy register. 
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419 In the Circuit Court for the County of Calhoun. In Chan- 


cery. 
NIcHOLs, SHEPARD & CoMPANY 
v8. 
Eton A. MArsH, Minarp LArever, & JAmegs Scorr. 


Complainant’s Taxed Bill of Costs. 


Bospetor's Soe Ge Mi iiidicdsicectiiteantntnigininnbeiaiie $30 00 
COO SOD scine benad niet eb geenibcint im mspeiiaeeandiniinen 8 00 
Reporter’s fee on testimony taken in open court._-~..--..- 38 24 
Sheriff’s fee for service of subpoena_-_-.-.--.-....--.---. 3 30 
Cost of taking deposition of James Scott... -..--.---.-- 9 90 

Cost of taking the depositions of ‘Land and others at Rich- 
nn I iii testa inciccs eiecniaignbiin ace iiaisctaiiontea hint 10 50 

Cost of taking depositions of William E. Otter and others 
Oh ERI Ba keith dttickin been cptiticnlaiindaiionin 10 50 

Cost of taking depositions of Samuel Bradley and James B. 
AONE 0h FOE ccttincedinints Cowen’ inenieeh chitiaiaiiabtie 11 00 

Witness fees on hearing: 

E. C. Nichols, two days and twelve miles _..........-_-- 3 20 
E. M. Converse, two days and twelve miles...-..---.-.-- 3 20 
S. D. Whittaker, two days and twelve miles__.........-~- 3 20 
James Scott, one day and twelve miles.__.-.-...---. -_-- 2 30 

Certified copy of records from the United States court, case 
i, ee I I OF. ie we'ntieninintseiecii ie <<: ee 

420 Certified copy of case — United States court, case No. 
BR, I.  ctiente Cihitgrsivnoci miensaepiniindibinns 5 75 

Certified copy from United States court of bill in case No. 
SGD, Fa BI lke hr hii a lik Kciten cnt ginihtneliad 2 00 

Contents of file wrapper in Marsh’s application for patent, ‘ 

BETES: TOOK Be ihitipis cline ein Srna ernge cern cemie wiiaaiine 15 00 
$167 74 


STATE OF 5 sega 
County of Wayne, 


CuHaARLEs F. Burton, being duly sworn, says that the foregoing 
items charged as disbursements have been actually paid for; that 
the complainant actually paid the suin of $9.90 on taking the deposi- 
tion of James Scott ; that the said deposition was filed in this cause for 
use at the hearing of this case, but that the said James Scott being 
at the time of the said hearing attainable as a witness the said depo- 
sition was not offered in evidence by complainant, but the oral tes- 
timony of the said James Scott was taken, and thereupon the solicitor 
for the defendants Marsh and Lafever offered the said deposition of 
the said James Scott in evidence, and the same was admitted in evi- 
dence; that the complainant paid for the depositions of Land and 
others in Richmond, Ind., the sum of $10.50, and for the deposi- 
tions of William E. Otter and others at Indianapolis, Ind., the 
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SES 


sum of $10.50, and for the depositions of Samuel Bradley and 
James B. Ellsworth at Detroit the sum of $11.00; that all of 
said depositions were actually and necessarily used at the 

hearing of said cause, and the amount paid _ therefore 
421 was reasonable in amount; that complainant also obtained 

and used at the hearing of this cause a certified copy from: 
the records of case No. 2753 in the circuit court of the United 
States for the eastern district of Michigan, in equity, for which it 
paid the sum of $11.75; that it also obtained a certified copy of the 
records in case 2849 in the circuit court of the United States for the 
eastern district of Michigan, in equity, for which it paid the sum of 
$5.75; that it also obtained a certified copy of the record in case No. 
2945 in the circuit court of the United States for the eastern district 
of Michigan, in equity, for which it paid the sum of $2.00; that it 
also obtained a certified copy of the contents of the file wrapper 
from the records of the Patent Office in the matter of the applica- 
tion of Elon A. Marsh for a patent for a reverse gear upon steam- 
engines, for which it paid the sum of $15.00; that all the said cer- 
tified copies were deemed material and necessary and were actually 
and necessarily used at the hearing of this cause, and the amounts 
paid therefor were reasonable in amount. 

Deponent further says that James Scott, one of the defendauts, 
attended as a witness at the hearing of said cause at complainant’s 
request and because he was a material and necessary witness on be- 
half of complainant in said cause, and he did not attend to assist in 
the management of the said cause on complainant’s behalf. 

Deponent further says that the other items charged as disburse- 
ments have actually been paid, especially the reporter’s fee of $38.24, — 
and that all said items were necessary and are reasonable in amount ; 
that the witnesses above named were in good faith made to attend 

and were deemed material and necessary, and they respect- 
422 ively travelled the number of miles and actually attended 

the number of days specified ; that the depositions taken and 
mentioned were actually taken for use in said cause and were ac- 
tually used therein. 

And that the copies and exemplifications charged for were act- 


ually and necessarily used in said cause. 
CHARLES F. BURTON. 
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Sworn to and subscribed to before me this 25th day of Aug., A. D. — 


1886. 
J. H. A. S. CULLEN, 
Notary Public, Wayne County, Michigan. 


Str: Take notice the foregoing is a true and correct copy of com- 
plainant’s bill of costs in this cause and of the affidavit of disburse- 
ments required by rule. Application will be made to the clerk of 
‘said court, at his office, on the 3lst day of August, 1886, at three 
o’clock in the afternoon, to tax the same. 
| | CHARLES F. BURTON, 

Solicitor for Complainant, 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 239 


To Ralzemond A. Parker, solicitors for defendants Marsh and 


Lafever. 
To Messrs. Brown and Thomas, solicitors for defendant Scott. 


423 County oF CALHOUN, 83: 


I hereby tax the foregoing bill of costs, exclusive of register’s fees, 


at the sum of one hundred and fifty-seven & ;, dollars. 
LEONIDAS H. BROCKWAY, 


Register in Chancery. 


CALHOUN COUNTY, 88: 


I hereby tax the costs of the register inch ancery in the foregoing- 
entitled cause at the sum of eight dollars. 


GEORGE H. SOUTHWORTH, 
Circuit Court Commissioner for said County. 


424 | Endorsed :] (866; old No., 155c.) No. 5-162. The cir- 

cuit court for the county of Calhoun. Inchancery. Nichols, 
Shepard & Co., complainant, vs. Elon A. Marsh e¢ al., defendants. 
Bill of costs. Received and filed Sept.2,1886. Leonidas H. Brock- 


way, register. 
425 Inthe Circuit Court for the County of Calhoun. In Chancery. 


At a session of said court held at the court-house, in Marshall, in 
said county, on the 13th day of Sept., 1886. 
Present: Frank A. Hooker, circuit judge. 


NIcHOLs, SHEPARD & Co. 
(8. 
Exton A. Marsn, Minarp LAFEVER, & JAMEs Scorvr. 


This cause having been heretofore taken by appeal to the ‘supreme 
court, and the decree heretofore rendered in this court having been 
affirmed and amended: in the supreme court, and the cause having 
been remitted to this court with an order directing the said amend- 
ment be entered by this court as a decree of this court, it is now here, 
in pursuance of the said order of the supreme court, ordered, ad- 
judged, and decreed that the said defendants make, execute, and 
deliver to the complainant, within forty days after the entry of this 
order, a release releasing the said complainant, Nichols, Shepard & 
Co., from all claim, right,or demand on the part of them, the said 
Elon A. Marsh, Minard Lafever, and James Scott, by reason of the 
manufacture, use, or sale heretofore of the said invention relating 
to valve gear in the form and style as exhibited on the said engine 
deseribed in the decree in this cause, and also releasing the said 
Nichols, Shepard & Co. from all claims, rights, or demands on be- 
half of them, the said Elon A. Marsh, Minard Lafever, and James 
Scott, arising from their making, using, or vending the said device 


hereafter. 
FRANK A. HOOKER, 
Oireuit Judge. 
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426 Inthe Circuit Court forthe County of Calhoun. In Chancery. 
NICHOLS, SHEPARD & Co. 
vs. 
Exon A. Marsh et al. 
Sir: Please take notice that on Saturday, the 28th day of August, 
at 2 o’clock p. m., I shall apply to the Honorable Frank H. Hooker, 


judge of the said court, at Charlotte, Michigan, at his chambers, in 
the court-house, for an order and decree of which a copy is hereto 


attached and served. 
CHARLES F. BURTON. 
To Ralzemond A. Parker, Esq., sol’r for Marsh & Lafever. 


427 STATE OF ‘Won't 
County of Wayne, 


In the Circuit Court for the County of Calhoun. In Chancery. 


NicHoLs, SHEPARD & Co. 
v8. 
Eiron A. Marsn, Minarp Larever, & JAmes Scort. 


CHARLES F. Burton, being duly sworn, deposes and says that on 
Monday, the 23rd day of August, 1886, he served on Ralzemond A. 
Parker, Esq., solicitor for defendant Marsh and Lafever a notice 
of which a true copy is hereto attached, attached to which notice 
was also a copy of the order proposed to be entered and taken in said 
cause. 

On the same day deponent served on Messrs. Brown & Thomas, 
of Battle Creek, by depositing the same in the post office, with postage 
prepaid, a like notice and copy of order addressed to Messrs. Brown 


and Thomas, Battle Creek, Michigan. 
CHARLES F. BURTON. 


Subscribed and sworn to before me this 23rd day of August, 1886. 
GEORGE H. LESHER, 
Notary Public, Wayne Co., Mich. 


428 [Endorsed :] 5-162. In the circuit court for the county of 

Calhoun. In chancery. Nichols, Shepard & Co. vs. Elon A. 
Marsh e¢ al. Draft of decree and proof — service of notice for set- 
tlement of same. Filed Sept. 14, 1886. Louis C. Miller, deputy 
clerk. Charles F. Burton, solicitor for complainant. 


499 SraTe or MICHIGAN: 
In the Supreme Court. 


Nicnorts, SHEPARD & Co. 
v8. 
Exton A. Marsu and Others. 


This bill was filed to compel defendants to convey to complainants, 
who are a corporation engaged in engine-building at Battle Creek, 


- Sali nineatinteial 


ery. 


v 
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the right to use a certain improvement, consisting of a reversing 
apparatus, for which the defendants claim to own a patent and for 
the principal part of which it is admitted they are entitled to have 
one. In the summer of 1880 complainants were engaged in build- 
ing engines intended for farm work, and self-propelling, and as the 
season of fairs was approaching they were preparing one to exhibit. 
Defendant Marsh, who is a skilled mechanic and has worked more 
or less for complainants, had devised what he regarded as a great 
improvement in reversing gear and was anxious to have it put toa 
practical test in such a way as to bring it before the public. He 
showed it to Mr. Nichols, the active man of the concern in that de- 
partment, and desired to be allowed to fit it to the engine which was 
to be exhibited. Mr. Nichols thought favorably of the device and 
was willing to co-operate. The change required to adapt the engine 
to the new reversing made necessary some changes in the steam- 
chest and some other alterations. All this was done in the shop, 
partly by the shop hands, and when completed the engine was 
painted and put in order for the fairs. Marsh was sent with. it, in 
company with complainants’ agent, and was paid wages an J expenses, 
The engine was exhibited at several places to a large number of 
people and shown at work, and consequently Marsh and his asso- 
ciates, the other defendants who became interested in him, received 
orders and made sales of the right to use the device to a considerable 
amount. 
430 When the arrangement was made with complainants 
Marsh had applied for a patent, which was subsequentiy 
allowed by the Patent Office. ‘The device as so patented in the out- 
set did not contain certain arrangements found necessary for its 
perfect working, and these were added while work was going on to 
fit out the engine. There is a dispute whether these improvements 
were invented by Mr. Marsh or by Mr. Hoag, one of the complain- 
ants’ workmen, who claims to have noticed the defect in the appa- 
ratus while working at it and to have devised the remedy. Hoag 
obtained a patent for it. Marsh afterwards applied for one, and in 
the conflict concerning the interference the Washington officials de- 
cided in his favor, and complainants, as Hoag’s assignees, filed a bill 
in equity in the supreme court of the District of Columbia to have 
the matter judicially settled. 

Complainants claim that when they allowed Marsh to adapt his 
device to their engine and furnished him aid in so doing in the shop 
and in the exhibition it was agreed that they should have the right 
to use it, without further compensation, on their ownengines. This 
is the agreement in issue here. Defendants deny any such arrange- 
ment and claim that complainants have no right whatever to use 
it. Complainants began at once to fit out their engine with the de- 
vice, and the testimony shows clearly that defendants were enabled 
to get their invention adopted by the representation that complain- 
ants had adopted it. In addition to denying the right of complain- 
ants, defendants also rely on the fact that they, subsequently to the 
allowance of the patent, filed a bill against complainants in the cir- 
cuit court of the United States for the eastern district of Michi 

31—126 
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AH | ) gan, charging an infringement, and complainants set up 
, | 431 — in defense the invalidity of the patent and put the invention 
in issue, but did not set up license. This suit was defeated 
‘| if on the ground that the patent had never been issued and signed 
| and sealed by the proper officer. 15 Fed. Rep., 914. An appeal 
| was taken by the defendants, and also by the complainants, to the 
| United States Supreme Court, where it is now pending. ‘The present 
aa suit was begun before that case was appealed. Subsequently another 
| suit was brought in the same court, relying on a correction of the 
patent. That suit, being later than the present, cannot affect this 
i proceeding, and need not be further considered. 
| The suit now before us, not being brought to determine any ques- 
ee | tion arising under the patent laws, but merely to enforce a contract 
ai to transfer an inventor’s right, is not one in which the courts of the 
United States have particular jurisdiction. All parties are citizens 
of Michigan. There is nothing, therefore, to prevent the mainte- 
nance of this suit, unless the two suits are so nearly identical that 
this creates a double vexation. Questions touching the legal validity 
of patented rights belong to the courts of the United States, and we 
do not propose to consider any such question. 

The bill filed by the defendants was strictly a bill under the pat- 
ent laws and nothing else. The only issues raised by complainants 
there were such issues. It is very questionable whether such a bill 
at the present could have been so framed as to stand as a proper 
cross-bill, as it rests on a claim which is not hostile to the patent. 
As an original bill it is not claimed that it could have been filed 
there between these parties. We do not think that complainants 

are estopped by that litigation. If defendants had not then 
432 obtained a good patent complainants were not called on to 

put in: any defense which admitted one, and they cannot be 
deprived of the right to vindicate in another suit such right as could 
not have been adequately enforced in that litigation. 

Although defendant Marsh denies the arrangement set up by the 
complainants, the proof is very convincing to the contrary. The 
invention was not one which was known to be of much value, and 
} an interest in it was sold very cheap to one of the codefendants. 

: Complainants expended more, in proportion, for their limited right 
: to use the device in their own shop than was paid for the interest 
entirely. It was of great value to Marsh to have his invention rec- 
ognized and used by a firm of established reputation for good work, 
aud he made important sales on the faith of complainant’s adoption 
of it, which would have been a deceptive representation if they were 
not acting with his approval. It is positively sworn by witnesses, 
whom we believe, that Marsh admitted he made the arrangement 
charged, but regarded it as void, because not reduced to writing. 
We have not discovered any law which makes such a license void if 

_ unwritten ; but in the present case the agreement was fully executed 
__ by the complainants, and they are entitled to rely upon it on that 
ccount, if otherwise defective. It was perfectly definite in its terms 
ntirely fair. There is no reason why they should lose the 

‘it.. We think the case is one where relief should be given 
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in equity. While defendants hold the patent no one will feel safe 
in buying an engine with their device attached at the risk of a law- 
suit. Their open and notorious denial of complainant’s rights has 
a necessary —— to prevent sales and discredit them. 
433 Without a written license they can never have the means 
of rebutting these charges. Defendants, having shown a dis- 
position to interfere with them, should be compelled to give them a 
written evidence of the right which they have bought and paid for. 
The court below having so held, the decree — be affirmed. 
JAMES V. CAMPBELL. 
T. R. SHERWOOD. 
A. B. MORSE. 


Champlin, J., did not sit. 


STATE OF MICHIGAN, 88: 
IN THE SUPREME Court CLERK’s OFFICE. 

I, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the annexed is a true and correct 
copy of the opinion of the court now on file in said court in said 
cause; that | have compared the same with the original, and that 
it is a true transcript therefrom and the whole of said original. 

In testimony whereof I have hereunto set my hand and 
[seAL.] affixed the seal of said supreme court, at Lansing, thiseighth 


day of February, A. D. 1887. 
CHARLES C. HOPKINS, Clerk. 


434 [ Endorsed:] 5-162 to 360. Nichols, Shepard & Co. vs. 
Marsh et al. Opinion of the supreme court of Michigan. 
Filed Feb’y 16, 1887. Leonidas H. Brockway, register in chancery. 


435 W. F. White, dealer in dry goods, hardware, boots, shoes, 
and agricultural implements ; also dealer in grain. 
Barry, Iux., July 15th, 1879. 


Mr. E. C. Nichols, Esq. : 

Yours of the 12th inst. at hand and contents fully noted. I em- 
phatically endorse your ideas of discretion aud hope you will not 
feel any apprehensions on that score. Should you by any means 
learn of any inefficiency on my part you could — me no greater favor 
than to inform me at once. My aim is excellence and my watch- 
word improvement. I hope to make myself useful to you and for 
my own part indispensable. 

Yesterday I put in a full day; left Palmyra at a. m., arrived at 
Barry, and drove 14 miles to engine. A of the tools which I took 
from Barry was useless. I had to drive 8 miles farther to Hanni- 
bal, Mo. I a’ved back at engine at six o'clock p. m., fixed it, 
stayed till sundown, and returned to Barry at 11 o'clock at night. 
Engine works splendidly now, and Mr. White, who -mpanied me, 

feels very much gratified at the -ult. The engineer has spoiled 
436 the bonnet by g- out the case to get more draught, but fail- 
ing in this he has been running with the bonnet thrown 
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back, which was an improvement ou draught, but quite dangerous. 
I also visited a 10-horse engine, No. 277, with separator. It ran very 
nicely and I could find no fault with it. Both of these separators 
have 3 part boxes on cylinder and heat badly, otherwise doing splen- 
didly. On this eight horse which I fixed last I made the nozle }} 
of an inch instead of 3, and it works better than the others. 


Truly yours, kK. A. MARSH. 


[Endorsed :] Exhibit No.1. June 22nd, 1885. G. Gatrell, offi- 
cial stenographer, Marshall, Mich. 


437 Office of Best Bros., cash dealers in hardware, cutlery, stoves, 
tinware, standard farm machines, and implements. Estab- 

lished 1852. 

PatmyRa, Mo., July 12th, 1879. 
E. C. Nichols: 

Your telegram and letter just rec’d. Mr. Case left for Paris, Ill., 
two hours ago. As stated in my letter of yesterday, the eight-horse 
engine at this place was defective in draft. We fixed it up tempo- 
rarily, as our sources here were insufficient to make a permanent job 
of it. I expect you will send Best Bros. a nozzle of smaller size to 
replace it. My opinion of the spark-arrester I find is wrong, as the 
increased draft throws out larger quantities of sparks, and yesterday 
it set fire toa bundle of wheat. The engine which Collins sold set 
fire to the engineer’s frock, which lay near the separator, and to-day 
there is a rumor in town that an N.,S. & C. separator, used in con- 
nection with an N., 8S. & Co. engine, burned yesterday. The cause of 
the fire we do not know, but I fear that itcaught from engine. Your 
hint or hints is acceptable, as I feared to mention a point or two 
which was very objectionable to me. The spark-arrester is a mat- 
ter of great importance and I fear that its present defects are work- 
ing great injury in this section. I believe I have a plan which 
would be entirely successful. If agreeable to you I will forward 

diagram of same. 
438 Your opinion of the separators is correct, as they run very 

nicely and give entire satisfaction. Your inquiry regarding the 
long box I cannot answer now, as I know but little about the separator, 
but will learn its points as fast as 1 can. I would like to know what 
caused the separator to burn, and had it not been for your telegram 
would, in absence of correct information, go out and see (distance, 10 
miles). 

Mr. Case procured 50.00, fifty, dollars for me to-day from Best 
Bros. The cause of my being sliort of money is I used a part of 
what you gave me, and, although the necessity for doing so was 
painful to me, it was in accordance with my best judgment. 


Obediently yours, E. A. MARSH. 


{Endorsed:] Exh.sit No.2. June 22, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 
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E. A. MARSH. 


Steam Engine Valve Gear. 


(Model. 


Patented Dec. 28, 1880 


No. 236,052. 
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439 Barrie Creek, Feb. 6th, 1880. 
E. C. Nichols. 


Dear Str: Having spent much time in research and study of the 
rarious principals and devices for reversing steam-engines, I had 
failed to find any substitute for the link motion which would be 
both simple and practical. Recognizing a felt want for such a de- 
vice, I have for the past four months given the subject more than 
usual thought. My efforts in this direction have been more success- 
ful than I had dared to hope. This invention is not a subterfuge, 
as many devices are which numerous manuf’rs use to accomplish 
similar results, but a new departure in that field; in fact, an inven- 
tion of real merit. Simple and practical in the fullest sense, it ob- 
viates the necessity of an eccentric and may be reversed from the 
driver’s seat while the engine is in full motion. I am about to place 
this invention on the market, and my object in describing it to you 
is to give you — to purchase it for your own use. 

Resp., EK. A. MARSH 


P. S.—References: Minard La Fever, Thurlow Case, Albert Rob- 
erts. Should you decide at once that you do not want anything of 
this kind please inform me to that effect. 


E. A. M. 


[Endorsed :] E. A. Marsh. Letter, Feb’y. Exhibit 3. June 22, 
1885. G. Gatrell, official stenographer, Marshall, Mich. 


441 Unirep States PATENT OFFICE. 


Exon A. Marsu, of Battle Creek, Michigan, assignee of one-half to 
Minard La Fever, of same place. 


Steam- Engine Valve-Gear. 


Specification forming part of Letters Patent No. 236,052, dated De- 
cember 28, 1880. Application filed May 3, 1880. (Model.) 


To all whom it may concern : 


Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun and State of Michigan, have invented a new and useful 
improvement in steam-engine valve-gear, of which the following 
is a specification. 

My invention relates to certain improvements in reversing-gear 
for steam-engines; and it consists in the combination, with the main 
shaft of the engine and the valve-rod, of two intermeshing gear- 
wheels of equal diameter, one mounted on the main shaft and the 
other upon a lever fulerumed to the main shaft and connecting with 
the valve-rod by a wrist-pin in such manner that the last-mentioned 
wheel may be thrown to either side of a line on the plane of the re- 
ciprocation of the valve and the center of the main driving-shaft, 
and thus change the motion of the valve and engine. 

In the accompanying drawings— 


(Here follows diagram marked p. 440.) 
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Figure 1 represents a side elevation of a portion of an engine, show- 
ing my improved reversing-gear; and Fig. 2,a detached view of the 
reversing-lever. 

The letter A indicates the bed of the engine, B the pillow-block, 
and C the main driving-shaft, which may be of the ordinary descrip- 
tion. 

The letter E indicates a lever, having a bearing, e, by which it 
may be fulcrumed to the driving-shaft near one end, and a similar 
bearing, f, for the journal of the toothed gear-wheel G. The said 
wheel, when the parts are in place, intermeshes with a: wheel, J, 
equal in diameter and similar in all respects to the wheel G, the said 
wheel J being rigidly secured to the driving-shaft C, so as to rotate 
with it and impart motion to the wheel G. 

The letter g indicates a wrist-pin secured to the wheel G, to which 
one end of the valve-rod H is pivoted. 

The free end of the lever D is provided with a handle, d, and a 
spring-pawl, L, which is adapted to engage the detents m’ m? in the 
edge of a quadrant, P. The letter Mindicates the fly-wheel of the 
engine, a portion being broken away to show the intermeshing 

ear. . 

. The operation of my invention is as follows: When the parts are 
in the position with the lever on the line a a the wheel G will be 
above a horizontal line drawn through the center of the driving- 
shaft and the plane of reciprocation of the slide-valve, causing the 
valve to move in one direction. To reverse the engine, it is evident 
that it is only necessary to alter the position of the lever so as to 
bring it on the line 6 }, carrying the wheel below the plane of re- 
ciprocation of the valve and the center of the shaft C, and thus 
changing the motion of the valve. 

Having thus fully described my invention, what I claim, and de- 
sire to secure by letters patent, is— 

In combination with the main driving-shaft of an engine and the 
valve-rod thereof, the intergearing cog-wheels of equal diameter, one 
fixed on the driving-shaft and the other capable of a movement par- 
tially around the first mentioned, the latter having a wrist-pin, to 
which the valve-rod of the engine is connected, whereby said valve- 
rod is adapted to reciprocate the valve and operate the same to re- 


verse the engine, substantially as specified. 
ELON A. MARSH. 
Witnesses: | 


E. R. SMITH. 
W. G. MOREHOUSE. 


Ce ae 


yu2 
(No Model.) 2 sheets—Sheet 38. 


E. A. MARSH. 


REVERSING GEAR FOR STEAM ENGINES. 
No. 308,567. Patented Nov. 25, 1884. 


UuS 


(No Model.) 2 Sheets—Sheet }. 


E. A. MARSH. 
REVERSING GEAR FOR STEAM ENGINES. 


No. 308,567. — “a 25, 1884. 
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443 Unitrep States Patent OFFICE. 
Erion A. Marsu, of Battle Creek, Michigan. 
Reversing-Gear for Steam- Engines. 


Specification forming part of Letters Patent No. 308,567, dated No- 
vember 25, 1884. Application filed September 28, 1881. (No 
model.) 


To all whom it may concern: 


Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun, and in the State of Michigan, have invented certain 
new and useful improvements in reversing-gear for steam-engines ; 
and I do hereby declare that the following is a full, clear, and exact 
description thereof, reference being had to the accompanying draw- 
ings, and to the letters of reference marked thereon, making a part 
of this specification. | 

This invention relates to certain improvements upon reversing- 
gear for steam-engines for which letters patent were granted to me 
December 28, 1880, No. 236,052; and it has for its objects to pro- 
vide certain means for limiting the movement of the actuating-lever 
by means of adjustable stops, whereby the throw of the reversing- 
lever and the amount of lead to be given to the valve may be regu- 
lated with precision, as more fully hereinafter specified. These ob- 
jects I attain by the apparatus and mechanism illustrated in the 
accompanying drawings, in which— 


(Here follow diagrams marked pp. 442 & 445.) 


Figure 1 represents a side elevation of my improved reversing- 
gear; Fig. 2, a top view of the gear with the valve and valve-chest 
omitted, and Fig. 3 a perspective view of a standard provided with 
the adjustable stops for limiting the movement of the reversing- 
lever. 

The letter A indicates a cog-wheel mounted on the main shaft or 
driving-wheel shaft B of the engine, and C indicates a similar cog- 
wheel of equal diameter with the wheel A, mounted on a suitable 
journal on the arm D of the angle-lever E, by means of which the 
reversing gear is shifted. The two wheels intermesh, and the lever 
E is mounted on the driving-shaft, the said shaft forming a fulcrum, 
so that the lever may be partially turned thereon, so as to shift the 
wheel C. The said wheel C is provided with a wrist-pin, F, to which 
the valve-rod G is secured at one end. 

The letter H indicates a segmental guide for the handle of the 
lever, which is provided with adjustable stops I, which are secured 
to it by means of set-screws K in any desired position to limit the 
movement of the lever as may be required. 

In some instances it is found inconvenient to operate the lever 
directly, as above described, and in such cases an auxiliary lever, L, 
may be employed, as indicated by the dotted lines in Fig. 1, which 
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is connected to the lever E by means of a rod, M. In the last-men- 
tioned case it is found preferable to arrange the adjustable stops on 
an independent standard, N, rigidly secured to the engine-bed, 
boiler, or other rigid support. The said stops in this instance are 
preferably formed by means of the stationary lugs P, having adjust- 
able set-screws R, and the arm D of the lever E is slotted, as indi- 
cated by the letter S, so as to embrace the sides of the standard N 
and prevent lateral play of the lever. It will thus be perceived that 
the movement of the lever is limited laterally as well as in the direc- 
tion of its oscillation, thus securing the utmost precision in the oper- 
ation of the reversing-gear. 

To compensate for the effects of wear, the bearings of the lever and 
the journal of the wheel C are divided on one side, and are held 
together by means of clamping-screws T, by means of which they 
may be tightened whenever they become loose. : 

One of the jaws of the slotted arm of the lever E is provided with 


.a set-screw, U, by means of which the said arm may be adjusted to 


closely embrace the standard N and take up wear. 

The operation of the reversing-gear in the present instance is sub- 
stantially the same as that described in my former patent above 
mentioned ; therefore it is not deemed necessary to more fully de- 
scribe it in the present case. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

1. In a reversing-gear for steam-engines, the combination of a 
pivoted arm for carrying the reversing wheel, a valve-rod, a reach- 
rod operatively connected with the pivoted arm, a lever for actuat- 
ing the pivoted arm through the reach-rod, and suitable stops, against 
one or the other of which the pivoted arm abuts when thrown from 
one — to the other, substantially as and for the purposes set 

orth. 
444 2. In combination with the lever, the gear-wheels, and the 
valve rod, the segmental guide and adjustable stops, substan- 


tially as and for the purposes specified. 


3. In combination with the lever carrying the reversing-wheel 
and slotted at its extremity, the standard, and adjustable stops, the 
whole arranged to operate together substantially as specified. 

4. In a reversing-gear for steam-engines, the two gears of equal 
diameters, mounted one on the main engine-shaft and the other 
upon a lever adjustable around said shaft as a center, and carrying 
crank-wrist, to which the valve-rod is connected, in combination 


_ with stops limiting the throw of said lever. 
poe Ia testimony whereof I affix my signature, in presence of two 


, this 6th day of September, 1881. 
EK. A. MARSH. 


—* 
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446 To Nichols, Shepard and Company, Battle Creek, Michigan : 


Please take notice that letters of patent were issued on the 
28th day of December, A. D. 1880, No. 236,052, to Elon A. Marsh 
and Minard Lafever, of Battle Creek, Michigan, by the United 
States for an improved steam-engine valve gear, and that you are 
notified not to manufacture or sell the same or any infringement 
thereof unless duly authorized by the said patentees or their 
grantees. 

Respectfully, MARSH & LAFEVER, 
By E. A. MARSH. 


Dated at Battle Creek, February 11th, 1881. 


Mr. E. C. Nichols. 


Dear Str: I have to confess to a feeling of embarrassment in 
again intruding myself upon your notice, but as the season of ac- 
tivity in the engine business comes on I fee! a restless desire to 
again engage in the (to me) congenial work. 

Owing to the inharmonious feeling that existed between your 
father and myself last winter I had intended to seek employment 
outside of the city, but in addition to the ties which naturally bind 
me to this place [ have the pleasant reminiscence of my engage- 
ment with you last season, which is not without its influence, and 
I believe that however vain my wish to again assist you may be 
there is at least no harm in seeking to do so. I would be pleased 


to receive av expression of your opinion in this matter. 
Resp., . E. A. MARSH. 


Battle Creek, April 21st, 1880. 


447 [Endorsed :] Notice to refrain from manufacturing patent. 
Exhibit 7. Jun- 22,1885. G. Gatrell, official stenographer, 

Marshall, Mich. E. A. Marsh. Letter. April 21st,’80. Exhibit 4. 

June 22, 1885. G. Gatrell, official stenographer, Marshall, Mich. 


448 License with Royalty for Marsh & Lafever’s Patent Valve Gear. 


This indenture witnesseth that we, the firm of Marsh.& Lafever— 
said firm being composed of Elon A. Marsh and Minard Lafever— 
of the city of Battle Creek, county of Calhoun, and State of Michigan, 
parties of the first part, having been formed for the purpose of operat- 
ing the invention secured by letters patent No. 236,052, dated De- 
cember 28, 1880, on certain improvements in “ steam-engine valve 
gear,” of which letters patent the individual members of the said 
firm are owners, and the incorporated company of Nichols, Shepard 
& Co., of the city of Battle Creek, county of Calhoun, and State of 
Michigan, party of the second part, by and through their duly con- 
stituted and authorized representatives, have agreed together, at the 
said city of Battle Creek, on this — day of February, A. D. 18381, and 
do hereby agree to and with each other as follows, to wit: 

The said firm of Marsh & Lafever, parties of the first part, for and 
in consideration of the promises and agreements hereinafter made 

32—136 
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by the party of the second part, does hereby license and empower 
the said party of the second part to manufacture valve gears contain- 
ing said patented improvements at its shops, in Battle Creek, Michi- 
gan, and in no other place or places until the end of the term for 
which said letters patent were granted, and to sell the same through- 
out the United States and the territories thereof. 

And the said Nichols, Shepard & Co., party of the second part, for 
and in consideration of the promises and agreements hereinbefore 
made by the said parties of the first part, has promised and agreed, . 
and does hereby promise and agree, to and with the said parties of 
the first part, both as a firm and as individuals, their heirs, succes- 
sors, administrators, executors, and assigns, that it will use due dili- 
gence in manufacturing, advertising, introducing, and selling the 
said invention at its own cost and expense, and promptly account 
for and pay over to the said parties of the first part a royalty of seven 
dollars ($7.00) upon each and every steam-engine valve gear which 

it, the said party of the second part, shall manufacture or cause to 
* be manufactured or is manufactured under or by its permission or 

direction, which sums shall be in full for all charges as royalty under 

this license, and which shall be paid at the timesof. settlement named 
below by the said party of the second part, or within thirty days 
. thereafter, failing in which, all rights granted under this license may 
be declared forfeited ; but such forfeiture shall not absolve the said 
party of the second part from its obligations hereunder. 

And the said party of the second part further agrees to and with 
the said parties of the first part that it will make full and true writ- 
= ten returns, under the oath of its president or other duly qualified 
2 officer, on the first days of January, April, July, and October of each 
a year of all of said steam-engine valve gears manufactured by or for 
it during the quarter preceding, and if said parties of the first part 
or either of them shall not be satisfied in all respects with any of said 
returns, then they shall have the right, either by themselves, agents, 
or attorneys, to examine any and all the books, accounts, and papers 
of the said party of the second part containing any accounts, items, 
memoranda, or information whatever relating or pertaining to the 
manufacture or sale of said steam-engine valve gears, and upon re- 
quest made by the said parties of the first part or either of them or 
their agents or attorneys the said party of the second part shall pro- 
duce all books, accounts, and papers as aforesaid for examination 
and inspection. 

The said party of the second part further expressly agrees to mark 
each of said steam-engine valve gears manufactured by it with the 
marks required by the present patent law of the United States or 
any law hereafter enacted concerning the marking of patented arti- 
cles to preserve any of the rights of the patentee. 

_ It is farther agreed by the said parties of the first part that in case 
lat said sworn statements are made as above required and are ac- 
mpavied — moneys due as royalties and promptly forwarded 
n the time specified, then a discount of two dollars from the 
ied royalty of seven dollars on each of said steam-engine 
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valve gears may be deducted from the amount remitted, but other- 
wise the whole amount shall be paid. 

In witness whereof we have hereunto set our hands and seals, at 
the place and upon the date hereinbefore mentioned, to two copies 
of this agreement interchangeably. 


~_ 


od 


Witnesses: 


449 | Endorsed :] Form of license of Marsh’s patent. Exhibit 8. 
Jun- 22, 1885. G. Gatrell, official stenographer, Marshall, 


Mich. 
450 Calendar No., 327. 
48TH CONGREssS, S 671. 


Ist SESSION. 
In THE SENATE OF THE UNITED STATES. 
December 13, 1883. 


Mr. Conger asked and, by unanimous consent, obtained leave to 
bring in the following bill, which was read twice and referred to the 
Committee on Patents. : 


March 6, 1884. 
Reported by Mr. Platt without amendment. 
A bill for the relief of Elon A. Marsh and Minard Lafever. 


Whereas, heretofore, to wit, on the twenty-eighth day of Decem- 
ber, anno Domini eighteen hundred and eighty, in due form of pro- 
cedure and in all legal respects, letters patent numbered two hun- 
dred and thirty-six thousand and fifty-two of the United States of 
America were duly granted and issued to Elon A. Marsh and his 
assignee, Minard Lafever, of Battle Creek, in the county of Calhoun 
and State of Michigan, one of the United States, for a new and useful 
improvement in steam-engine valve gear, save that the said letters 
patent were not, by accident or mistake, at the said time of issuing, 
to wit, on the twenty-eighth day of December, eighteen hundred and 
eighty, signed, as by law required, by the Secretary of the Interior ; 
and 

Whereas the said named letters patent were afterward, to wit, on 
the twenty-fourth day of February, anno Domini eighteen hundred 
and eighty-two, but not befure, duly signed by the then acting Sec- 

retary of fhe Interior: Therefore 
451 Be it-enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
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the said within-named letters patent of the United States of America, 
granted and issued as herein aforesaid, are hereby and by this act 
made legal, valid, operative, and complete, in law or in equity, for 
all and every purpose, legal or equitable, in all and every manner, 
without any or the least exception whatsoever in form or force or 
effect or intendment or purpose or protection and ownership, in the 
exclusive right to make, use, and vend the said invention from the 
said day and date of its original issue, to wit, the twenty-eighth day 
of December, anno Domini eighteen hundred and eighty, precisely 
and just in all respects and for all purposes the same as would have 
been the case and consequent operativeness of said named letters 
patent, in law or equity, from said last-named date above, for the 
full term thereafter by law provided, had the signature of the Sec- 
retary of the Interior been placed thereon on and at the day of the 
issue of the said letters patent, as prescribed by law, and had the 
omission or failure of the said signature thereon not occurred. 


452 Endorsed :] Calendar No., 527. 48th Congress, 1st session. 

S. 671. A bill for the relief of Elon A. Marsh and Minard 
Lafever. 1883, December 13. Read twice and referred to the Com- 
mittee on Patents. 1884, March 6. Reported without amendment. 
Exhibit 9. Jun- 23,1885. G. Gatrell, official stenographer, Mar- 
shall, Mich. 


453 To whom it may concern: 


[, James W. Miles, of Hubbardston, Ionia county, State of 
Michigan, do make the following statement: That about the year 
1865 | was employed by the Louisville & Nashville R. R. in run- 
ning a locomotive, and at the time saw a device placed on the switch 
engine, at Bowling Green, Ky., for the purpose of controlling and: 
reversing the valve movement, which device was in all respects (to 
the best of my knowledge and belief) identical with the attachment 
known as the Marsh reverse for traction engines as I see it used on 
Nichols, Shepard & Co.’s traction engines. It consisted of a sleeve 
on the main shaft or axle, carrying a gear that meshed into another 
gear of the same size, with crank pin attached, the operation being 
that in partially revolving the sleeve on the shaft (the gear of which 
engaged with the gear carrying the wrist pin) the movement reversed 
the valve’s motion. 

The switch engine, with this double pinion reverse, was used in 
the yard at Bowling Green four or five months to my knowledge, 
and they were using it when I left the employ of the company. 

_ (Signed) | J. W. MILES. 


| Sworn and subscribed before me, a notary public in and for Cal- 
_. houn county, Mich., this 20th day of April, 1881. 
etki ALFRED A. ELSWORTH, 
Notary Public. 


mdorsed :| Affidavit of J. W. Miles upon novelty of patent. 
ibit 10. Jun- 23d, 1885. G. Gartrell, official stenographer, 
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454 APRIL 261TH, 1881. 


I saw Mr. E. C. Nichols at his office and stated to him the 
object of my interview, which was to ascertain what N., 8. & Co. in- 
tended to do in regard — the matter of difference between them and 
Messrs. Marsh, Lefever & Co. relative to Marsh’s steam-engine valve 
gear. Nichols said that he did not know as they would doanything 
about it; that Marsh had noclaim on the device; that he (Marsh) 
had stolen the whole thing; that he (Nichols) would not pay a d— 
cent for it; that he (Nichols) had done a good deal for Marsh—had 
sent him away to St. Louis to exhibit the device and had been to the 
expense of making it for Marsh, & paid Marsh’s expenses while 
he (Marsh) was exhibiting the device—paid him about $100.00; 
that there had been an understanding that they (N., 8. & Co. & 
Marsh) were to handle the device together, but that Marsh had 
gotten the big head, and no one could do anything with him. 

Mr. E. C. Nichols exhibited several drawings of patents & ex- 
plained their relative merits ashe understood them. He contended 
that Marsh’s device was not new, but that it was old; that Marsh 
had stole it; that he (Nichols) could bust up the patent & that he > 
would do it; that he (Nichols) could produce a man who would 
swear that he made the same device in 1865, & that he then used it 
some three months on an engine used ata R. R. station; that he 
(Nichols) could place his hand on the very engine on which the de- 
vice was used ; that Marsh had used him (Nichols) shamefully ; that 
he would make Marsh walk in sackcloth & ashes for his conduct; 
that they (Marsh, Lefever & Co.) would never get a cent out of the 
device ; that he (Nichols) would .pool with other manufacturers & 
fight them to the end; that he (Nichols) would give the parties hav- 
ing taken out licenses a written guaranty, for one dollar apiece, 
against any damages for use or manufacture of the device. 


E. M. CONVERSE. 


455 May 12, 1881. 
Mr. E. ©. Nichols called at my office and wished a private 
interview with me; his wish was granted. He stated that he had 
received numerous letters from parties who had taken out licenses 
for royalty on the Marsh gear. Those letters, he said, were in- 
quiries as to what N.,S. & Co. were doing in regard — the matter 
& whether they had taken out license or not. Nichols said he was 
somewhat embarrassed in the matter & that he hardly knew what 
to write those parties, as he bad before written them that no arrange- 
ment had yet been made; in fact, he had been standing the other 
manufacturers off, so to speak. Nichols said he had got to answer 
those letters & he wanted to know what Marsh, La Fever & Co. were 
going to do in the matter before he wrote to them. He said that 
he would not write until he had seen M., L. & Co. or their attorney ; 
that he would have nothing to regret in the matter hereafter. I 
asked him what proposition he had to make, if any, and he stated 
that, in substance, they (N., S. & Co.) were willing to give the pat- 
ent their support—that is, sustain it—in case they (M., L. & Co.) 
would give N. S. & Co. a license. The support he proposed to give 
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to the patent was simply the influence of their company. Nichols 
did not say in so many words that he wanted M., L. & Co. to give 


N., S. & Co. a license, but that was the substance of his proposition. _ 


He said again that he would break down the patent; that he would 
901 with the other manufacturers, as he said he knew he could do, 
and fight the patent. He, Nichols, insisted that he had got suf- 
ficient information already to bust the patent and that he would do 
it. But he further said that he had no ill will toward M., L. & Co.; 
that he had rather they would make several thousand dollars & 
bring it in the city than not, but that N., S. & Co. would not 

456 give a dollar for making the device. Nichols said he had 
rather see Garr, Scott & Co. & the other manufacturers pay 


for the device than not. 
E. M. CONVERSE. 


STaTE OF MICHIGAN, | “ 
County of Calhoun, | 


I, Louis C. Miller, register in chancery for said county, do hereby 
certify that the foregoing is a true and correct copy of Exhibit Num- 
ber-11 in the case of Nichols, Shepard & Company, complainant, 
and Elon A. Marsh, Minard La Fever, and James Scott, defendants, 
now on file in my office. 

Witness my hand & theseal of said court this 25th day of August, 
A. D, 1887. 


[Seal of the Circuit Court of Calhoun Co., Michigan. ] 


LOUIS C. MILLER, 


Register in Chancery. 


[Endorsed:] Exhibit 11. Jun- 23d, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 


457 Circuit Court for the County of Calhoun. In Chancery. 


NIcHOLs, SHEPARD & ComMPANY 

v8. 

Eton A. Marsu, Mrnarp Le Fever, and James ee 

It is hereby stipulated by and between the counsel for the respect- 

ive parties, Nichols, Shepard & Company, complainant, and Elon 

A. Marsh and Minard Le Fever, defendants, that Exhibit Number 

Eleven may be withdrawn from the files of said cause, they being the 

two statements in pencil writing, having been made by Eugene Con- 

verse to said Marsh and Lefever, and copies may be substituted for 
the same to have the some effect as said originals. 

Dated this 23rd day of August, 1887. : 


CHARLES F. BURTON, 
—  .  Sol’r for Complainant. 
R. A. PARKER, 

Sol’r for Def’ts, Marsh & Le Fever. 
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[ Endorsed :] 5-360. Circuit court for the county of Calhoun. In 
chancery. Nichols, Shepard & Co. vs. Elon A. Marsh, Minard La 
Fever. Stipulation asto Exhibit11. Filed August 24,1887. Louis 
C. Miller, register. 


458 Srate oF Intixors, | .. | 
Cook County, ot) 


In the Superior Court of said County. (Nov. 7, 1883.) 


JAMES Scorr f. . 
wa Gen. No., 88518. Term 
a” \ ; ? Pe — No., 1039. 
ELton A. Marsu and MINARD LE FEVER. 


The Bill of Complaint of James Scott, Complainant, against Elon A. 
Marsh and Minard Le Fever, Defendants. 


To any of the judges of said court, in chancery sitting: 


Humbly complaining, showeth unto your bonor that heretofore, 
to wit, ou or about the 5th day of March, 1881, your orator, James 
Scott, for and in consideration of the sale and transfer of a certain 
invention (purporting to be secured by letters patent issued out of 
and under the seal of the United States Patent Office, number 
236,052) to your orator by the inventor, Elou A. Marsh, and the as- 
signee of said letters patent, Minard Le Fever, the defendants named 
herein, your orator, among other lands, also conveyed to them, the 
said defendants, the following-described real estate, situate, lying, 
and being in the said Cook county and State of Illinois, to wit: 1 
and 2 of subdivision block 4 of block 17 of canal trustees’ subdi- 
vision of section 33, town. 39, R. 14 east, of the 3 P. M., by warranty 
deed bearing date on that day, of record on page 530 as document 
939, reference whereto is hereby made; and your orator further says 
that although the consideration expressed in said conveyance is the 
sum of four thousand dollars, yet that the sole and actual considera- 
tion for said conveyance (and the conveyance of other lands afore- 
said and the payment of cash and transfer of other property) was 

the transfer and assignment to your orator of one undivided 
459 one-third interest in and to the invention as secured by said 

letters patent No. 236,052, hereinufter more fully described, 
and the exclusive right to said invention anywhere outside of the 
United States of America. 7 

And your orator further shows unto your honor that after the con- 
veyance aforesaid the said defendants, Elon A. Marsh, Minard Le 
Fever, and your orator, as joint owners of said letters patent, filed in 
the office — the clerk of the United States circuit court in and for 
the eastern district of Michigan their bill of complaint against the 
corporation known as Nichols, Shepard and Company, created by, 
organized under, and subsisting and doing business at Battle Creek, 
Calhoun county, in said State of Michigan, under the laws of the 
State of Michigan, defendants therein named, on the chancery side 
of said court, to recover damages for the infringement of said letters 
patent which were issued to said Elon A. Marsh aforesaid for an im- 
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»rovement in steam-engine valve gear, and that such proceedings 
ee been had in said suit in said circuit court of the United States 
for the eastern district of Michigan that final decree has been 
entered thereiu against said Marsh ef. al., complainants, and_ in 
favor of said Nichols, Shepard and Co., defendants, dismissing said bill 
for want of equity, wherein and whereby the said letters patent No. 
236,052 are declared to be absolutely null and void by the said court, 
Hon. Henry B. Brown, district judge, presiding, for the reason that, 
as the fact is, the said letters patent were not signed when issued by 
the Secretary of the Interior, as required by the act of Congress in 
such case made and provided (vide s. 4883 Revised Statutes of the 
United States), from which no appeal has been taken, so that said 

decision has become absolute and final, and your orator is 
460 thus informed, and therefore alleges the fact to be that said 

letters patent No. 236,052 aforesaid were at the time when 
said conveyance was made absolutely null and void, so that the con- 
sideration for said conveyance has absolutely and wholly failed and 
said conveyance was in fact without consideration, and that your 
orator in prosecuting said suit in the United States circuit court has 


been put to great expense, to wit, in the sum of one thousand dol- : 


lars. 

And your orator further says that he is informed and believes and 
has good reason to believe that the said defendants are about to 
transfer and convey said lands to other parties so as to avoid the 
rescission and cancellation of the contract of exchange and the said 
conveyance aforesaid. 

And your orator hereby offers to retransfer and reassign and set 
over unto the said defendants all interest, right, title, equity, claim, 
or demand which he acquired of, in, and to said invention else- 
where than in the United States, and all moneys, choses in action, 
or gains by him received of or by virtue of said invention, and to 
repay to them all taxes or assessments by them paid on said lands 
and to stand to and abide by whatever else may be required of him 
by this honorable court, so as to do, equity in the premises and to 
place the said defendants in statu quo as at the date of said convey- 
ance. 

To the end, therefore, that your orator may have adequate relief 
in the premises, your orator prays that during the pendency of this 
suit the said defendants and each of them may be enjoined from 
selling or incumbering said lands in any way whatever, wherever 
situate, and that there may be an accounting between the parties 
hereto, your orator hereby offering to account and pay over unto the 

said defendants for all benefits, gains, and profits received by 
461 virtue of said invention, &c., and that the defendants be re- 

quired to bring in and exhibit all the receipts and vouchers 
showing the payment of taxes and expenses by reason of said real 
estate, and that your orator may be allowed for his expenses on said 
suit in the United States circuit court aforesaid, and that the said 
conveyance of date March 5th, 1881, be annulled, cancelled, rescinded, 
and set aside, and for such other and further relief in the premises 


*p as may be according to equity and good conscience. 
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And your orator further prays that your orator may have a writ 
of summons on filing this bill of complaint, pursuant to the statute 
in such case made and provided; and that the people’s writ of in- 
junction may issue enjoining and restraining the defendants, Elon A. 
Marsh and Minard Lefever, or either of them, their agents or attor- 
neys, from selling or in any manner incumbering said lands, to wit, 
lots 1 and 2 of subdivision block 4 of bleck 17 of canal trustees’ 
subdivision of section 33, T. 39, R. 14 east, 3rd P. M., until the 
further order of court; and your orator will ever pray, &c. 

EDWARD J. HILL, 
Sol. for James Scott, Complainant. 
HENRY H. BROWN, 
EDWARD J. HILL, 
Of Counsel for Complainant. 


STATE OF ILLINOIS, re 
Cook County, ; 


JAMES Scort, being duly sworn, on oath says that heis the com- 
plainant named in the above and foregoing bill of complaint; that 
he has heard read the same and knows the contents thereof, and 
that the same are true of his own knowledge except as to the 
matters therein stated on information and belief, and as to those 


matters he believes it to be true. 
JAMES SCOTT. 


Subscribed and sworn to before me this 26th day of September, 


A. D. 1883. 
RICHARD W. HILL, 
Notary Public, Cook Co., Ill. 


462 On reading the foregoing bill it is ordered that the injunc- 

tion issue in said cause, according to the prayer of said bill, 
on the complainant giving bond in the penal sum of $1,000, with 
surety to be approved by the clerk, conditioned according to the 


statute. 
GEO. GARDNER, Judge, &c. 


Bill received and approved by— 


E. J. WHITEHEAD, Master, &c. 


To Elon A. Marsh and Minard Lefever, Battle Creek, Michigan. 


(JENTLEMEN: Please take notice that this is a copy of a bill filed 
in the superior court of Cook county and State of I[llinois, in chan- 
cery, and that you are summoned to answer said bill, etc., on the 
first Monday of November, A. D. 1883, or your default will be en- 
tered therein and a decree, according to the prayer thereof, entered 
against you. 

Dated Chicago, Sept. 26th, 1883. 
EDWARD J. HILL, 


Sol. for Complainant. 
33—136 
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463 (Endorsed :] Exhibit 14. June 23, 1885. G. Gatrell, offi- 
cial stenographer, Marshall, Mich. 

[Endorsed :] Exhibit B. 88518. Term No., 1039. In the supe- 
rior court, Cook county. James Scott vs. Elon A. Marsh and Minard 
Lafever. Original bill. Filed Sept. 26, 1883. Jno. J. Healey, 
clerk. E. J. Hill, sol’r for compl’t. H. H. Brown, of counsel. 
(Copy.) Served Sept. 28. 


464 Srate or ILLINoISs, a 
Cook County, ate 


Gen. No., 88518. 
In the Superior Court of Cook County. In Chancery. 
JAMES Scorr | 


v, 
Eton A. MarsH and Minarp LAFEVER. 


And now comes the complainant, by Edward J. Hill, his solicitor, 
and, by leave of court first had and obtained, amends his bill of com- 
plaint in the above-entitled cause by inserting therein immediately 
preceding the prayer thereof which begins with the words “to the end, 
therefore,” etc., the following additional allegations—that is to say : 

And your orator further shows unto your honors that your orator 
resides iu the city of Battle Creek, county of Calhoun and State of 
Michigan, and has there resided for fifteen years and upward last 
past; that his age is 74 years; that by reason of his advanced age 

his judgment and mental perceptions are somewhat 


Dotage. impaired, and that his associations through life have 
Childlike been mainly such that he has been habituated to 
simplicity. place reliance in the appav-ently sincere assertions 


and representations of others ; that some time in the 
fall of 1880 Elon A. Marsh, one of the defendants above named, 
with whom your orator had a slight previous acquaintance, came to 
the residence of this affiant,in said city of Battle Creek, and brought 
with him some drawings of an invention of which he claimed to be 
the inventor and which he designated as a steam-engine valve gear, 
and after spending some time in conversation explanatory of its | 
workings requested that your orator purchase a one-half interest in | 
the same, which todo your orator then and there refused for the | 
reason that your orator was then and still is | 
Ignorance. Mad be- wholly unacquainted with the subject-mat- | 
cause he couldn’t go ter and merits of such an invention and 
and introduce it. the use of steam machinery; and your | 
orator further says that afterward the said 
4644 Elon A. Marsh sold a one-half interest in said invention to | 
the other defendant, Minard Lafever; and your orator | 
further says that afterward and in the month of 
| Solicitations. February, 1881, the said Elon A. Marsh came to 
bs: ae the residence of your orator accompanied with the 


id Minard Lafever, whom the said Elon A. Marsh had previ- 
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ously introduced to your orator, and the two defendants then told 
your orator that they had come to induce your orator to 
Lie. purchase an interest in the said invention, and they together 
then and there stated in the presence and hearing of each 
other and of your orator— 
First. That they, the two defendants, had preserved jointly letters 
patent for said invention from the United States Patent Office. 
Second. That the success of said invention was 
Opinion only. then fully assured because, as they then stated and 
represented, over 8,000 traction engines were being 
manufactured in the United States to which it was almost a necessity 
that the said invention should be applied. ° 
Third. That they, the said defendants, had then contracts in writ- 
ing with the following-named manufacturers or firms to pay them 
a royalty of five dollars each for every engine by the said manu- 
facturers or firms see or Fp manufactured, and that they were 
manufacturing annually the number of engines set opposite their re- 
spective names, to wit: Gear, Scott & Co., Richmond, Ind., 300 en- 
gines; Eagle Machine Works, Indianapolis, Ind., 75 engines; C. & 
G. Cooper, Mount Vernon, Ohio, 250 engines; J. I. Case & Co., Ra- 
cine, Wis.,100 engines; Russell & Co., Massillon, Ohio, 
Opinion. 300,and that said manufacturers or firms together 
were then putting on at aggregate of forty of the said 
465 steam valve gears—that is to say, of said invention—for each 
and every week, so that the royalty therefrom from said firms 
alone aggregated two hundred dollars per week to the owners of said 
invention. 
Fourth. That Nichols,Shepard & Co., a corporation aforesaid, who 
were, as they said, manufacturing from two to three hundred traction 
engines per annum and constantly increasing the number, 
Lie. had then agreed to take out a license from them, the said 
defendants, to use the said device at a royalty of five dollars 
for each engine by them, the said Nichols, Shepard & Co., manu- 
factured ; and your orator further says that your orator has recently 
learned that each, every, and all of said statements and representa- 
tions were, as they, the said defendants, then well knew and 
Lie. understood, false and untrue; and your orator further 
says that the said representations and statements were by 
the said defendants made to your orator as aforesaid to induce your 
orator to purchase an interest in said invention with the intention 
of cheating and defrauding your orator in the premises. 
O, ho! And your orator further says that, believing the said 
representations and statements respectively and relying 
upon the same, your orator was induced to make a purchase of a 
one-third undivided interest in said invention for the United States 
purporting to be secured by said letters patent No. 236,052, and in 
consideration thereof transferred the said lots situate in Chicago as 
aforesaid and other property situate at the city of Battle Creek afore- 
said, besides paying in cash the sum of two hundred dollars, and 
that the said defendants did thereupon transfer to your orator a 
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one-third interest in said invention purport- 
Don’t say } in im- ing to be thus secured, and also the exclu- 


it provements thereon. — sive interest in said invention outside of the 
in United States. 
| 466 And your orator further says that on or about the 25th day 
; 


i of September, 1883, your orator for the first 
i Aff. says 22nd day. time learned that the said Elon A. Marsh 
had licensed the said corporation of Nichols, 
| Shepard & Co. to use, make, vend, and sell said invention without 
i liability therefor to him, the said inventor, or any other person in- 
terested in said invention. 
| Long before they, the Said defendants, transferred said undivided 
| interest therein, and upon such information and belief and by the 
admissions of the said Elon A. Marsh relative thereto which were 
on that day made, your orator alleges it to be the fact that at the 
time when the said defendant represented and held out to the com- 
plainant that thesaid Nichols, Shepard and Co. had agreed to take a 
license to use said invention and pay the owners of said supposed 
letters patént a royalty therefor the said Nichols, Shepard & Co. had 
already acquired from the said Elon A. Marsh a license and then 
possessed the right to use and to vend to others to be used the said 
invention without liability therefor to the inventor thereof or any 
ET other person or persons interested in said invention. 
ome) And your — further says that from the date of said purchase of 
. said undivided one-third interest in said invention, well knowing 
and understanding all the facts relative thereto, the said Elon A. 
Marsh carefully and studiously concealed the fact of said license to 
Nichols, Shepard & Co. from your orator, and knowing that, as the 
fact was and is, that your orator relied toa great extent and prin- 
cipally upon the judgment of Nichols, Shepard & Co. and their 
responsibility as manufacturers in making said purchase; and your 
orator further says that since the date of said purchase the said Marsh 
and Lefever have had the entire management and conirol of all 
the books, papers, vouchers, and business relating to said in- 
467 vention, and have carefully and studiously concealed the real 
facts relative thereto,and have falsified and spoliated the 
same, of your orator is credibly informed and verily believes, from 
your orator. 
And your orator further says that your orator never, until about 
the time of filing the bill of complaint in this cause, learned of the 
real nature and scope of the said suit in the United 
Must mean States circuit court for the eastern district of Mich- 
Parker. igau, and then only from counsel learned in the law 
whom he had employed for that purpose. 
And your orator further says that at the time of said purchase 
of said undivided one-third interest of said invention by your orator 
) letters patent had in fact been issued or existed. 
d your orator further says that the said defendants have not 


ww ANC never had any letters patent for said invention from the 


ee 
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Of no conse- And your orator further says that the said 
quence whatever. invention was and still is of little or no value 
and has never been fully perfected. 


468 [Endorsed :] 88518. Exhibit C. In the superior court of 
Cook county. James Scott vs. Elon A. Marsh and Minard 
Lafever. Copy. Amendments to the bill of complaint. E. J. Hili, 
sol’r for complainant. Filed Jan. 12, 1884. 
[| Endorsed ; Exhibit 15. June 23, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 


469 Bill. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


To the honorable the judges of the United States circuit court for 
the eastern district of Michigan, in equity : 

Your orators, Elon A. Marsh, Minard Lafever, and James Scott, 
citizens of the State and eastern district of Michigan and residin 
at Battle Creek, in that State, bring this their bill against Nichols, 
Shepard & Co., a corporation organized and doing business, in 
under the laws of the State of Michigan, in said district, at said city 
of Battle Creek; Edwin C. Nichols, secretary and treasurer; John 
Nichols, president, and David Shepard, vice-president, of said cor- 
poration, defendants herein, all of the same place. 

And thereupon your orators complain and say: 

I. That the said Elon A. Marsh was the original and first inventor 
of a certain new and useful improvement in steam-engine valve 
gear, and which had not been known or used before his said inven- 
tion, and which was not, at the time of application for letters patent, 
as hereinafter mentioned, in public use or on sale with his consent 
or allowance. 

II. That the said Elon A. Marsh, being as aforesaid the first in- 
ventor and discoverer of said improvement, and the said Minard La- 
fever, assignee of an undivided one-half interest therein from the 
said Elon A. Marsh, and being citizens of the United States, did, on 
the 28th day of December, A. D. 1880, upon due application therefor, 
obtain letters patent of the United States for said invention in due 

form of law, under the seal of the Patent Office of the United 
470 States, signed by the Secretary of the Interior thereof and 

countersigned by the Commissioner of Patents, bearing the 
date and year last aforesaid, which letters patent were issued to the 
said Elon A. Marsh and Minard Lafever, as assignee aforesaid, and 
numbered 236,052, whereby there was granted and secured to the 
said Elon A. Marsh and Minard Lafever, their heirs, administra- 
tors, and assigns, for the term of seventeen years from and after the 
date thereof, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used the said invention 
aud improvements as set forth in said letters patent, which are now 
on record in the United States Patent Office, as by the said letters 
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patent or a certified copy of the same in court ready to be produced 
will more fully and at large appear, a copy of the specification and 
drawing being hereunto annexed, marked Exhibit A, by virtue 
whereof said Elon A. Marsh and Minard Lafever became the owners 
of all the rights and privileges granted and secured in and by said 
letters patent. 

III. That the said Elon A. Marsh and Minard Lafever, being at 
that time the full and exclusive owners of said invention and letters 
patent, did, on or about the fifth day of March, A. D.1881, by an in- 
strument in writing, sell, grant, and assign to the said James Scott 
all their right, title, and interest in and to an undivided one-third 
interest of said letters patent, which said assignment was duly re- 
corded in the Patent Office of the United States, at Washington, in 
Liber N 26 of Transfers of Patents, on page 193, and is to the — now 

here shown. 
471 IV. That by virtue of the premises they became and are 

now the sole and exclusive owners of the said letters patent 
No. 236,052 and the inventions and improvements described therein 
and of all the rights and privileges granted and secured or intended 
to be granted and secured thereby; that since they obtained said 
patent and’ became the owners thereof as aforesaid they have in- 
vested considerable money and have been to great trouble in and 
about said invention in making the same profitable to themselves 
and useful to the public; that said invention has been and is of great 
benefit and advantage; that they have granted a large number of 
licenses for the manufacture, use, and sale of said invention, and 
that the public, with the single exception of the defendants, have ac- 
knowledged in the and acquiesced in the aforesaid rights of your 
orators, and your orators believe that they will realize and receive 
large gains and profits therefrom in infringements by said defend- 
ants and their confederates, agents, and representations can be pre- 
vented. | 

V. Yet the defendants, well knowing the premises and the rights 
secured to your orators aforesaid, but contriving to injure your ora- 
tors and to deprive them of the benefits and advantages which might 
and otherwise would accrue unto them from said inventions after 
the issue of said letters patent No. 236,052 as aforesaid and before 
the commencement of this suit, did, as your orators are informed 
and believe, without the license or allowance and against the will of 

your orators and in violation of their rights and — infringe- 
472 ment of the aforesaid letters patent, unlawfully and wrong- 

fully and in defiance of the rights of your orators make, con- 
struct, use, and vend to others to be used steam-engine valve gears 
made in accordance with and employing and containing said inven- 
tion or inventions, and that they still continue so to do,and are threat- 
ening to make and vend to others to be used large quantities of said 
steam-engine valve gears and to supply the market therewith. 

VI. All in defiance of the rights acquired by and secured to your 

- orators as aforesaid and to their great and irreparable loss and injury, 
by which an ag been and still are being deprived of great gains 
and profits which they might and otherwise would have obtained, 
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but which have been received and enjoyed by defendants by and 
through their unlawful doings. 

VII. And your orators further show unto your honors, on infor- 
mation and belief, that said defendants are threatening to sell and 
dispose of such machines and improvements to other persons, and 
your orators say that the use of said invention and the preparation 
for and the avowed determination to continue the same and to manu- 
facture and sell said invention to other parties and the other aforesaid 
unlawful acts in disregard and defiance of your orators’ rights have 
the effect to and do encourage and induce others to venture to 
infringe said patent, in disregard of your orators’ rights. 

VIII. They further show that they have caused notice to be given to 
said defendants of such infringements and of their rights to the prem- 
ises and required them to desist and refrain therefrom, but they have 

disregarded such notice and refused to desist from said in- 
473  fringements and still continue to make, use, and vend to 

others to be used said improved valve gear, in infringement 
of said letters patent No. 236,052, in violation of your orators’ rights. 

IX. And forasmuch as your orators can have no adequate relief 
except in this court, to the end, therefore, that the said defendants 
may, if they can, show why your orators should not have the relief 
hereby prayed your orators pray that the said defendant may be re- 
quired, according to the utmost and best of their knowledge, remem- 
brance, information, and belief, full, true, direct, and perfect answer 
make to the premises and to all the several matters hereinbefore 
stated, and especially whether they or either of them have made and 
is now making, using, — vending to others to be used the aforesaid 
described invention, and the extent thereof, and fully and particu- 
larly as if separately interrogated as to such and every of such mat- 
ters, and may be compelled to account for and pay to your orators 
the profits by them acquired and the damages suffered by your 
orators from their unlawful acts. 

To the end, therefore, that the said defendants may, if they can, 
show why your orators should not have the relief hereby prayed, and 
may full, true, direct, and perfect answer make, according to the best 
of its or their or their agents’,clerks’, or workmen’s knowledge, remem- 
brance, information, and belief,answer on oath being hereby expressly 
waived, to the several matters hereinbefore averred and set forth as 
fully and particularly as if the same were here repeated paragraph by 
paragraph and he and they thereto severally and specifically interro- 

gated, and especially that said defendantsanswer and set forth— 
474 First. Whether the said Elon A. Marsh was not, prior to 

the 28th day of December, 1880, the true, first, and original 
‘nventor or discoverer of the invention and discovery described in 
said letters patent 236,052 and every material part thereof; and, if 
not, who was or were the true, original, or first inventor or inventors 
of the same; and, if any other person or persons was or were the 
true, first, and original inventor or luventors of the same, where he 
or they reside and where and when he or they invented or discov- 
ered the same,and how the invention or discovery of such other 
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person or persons, if any, differed, if at all, from the said invention 
or discovery of said Elon A. Marsh. 

Second. Whether the defendants have at any time, and, if so, 
when and where, made, sold, used, or caused to be made, sold, or used 
any steam-engine valve gears constructed and operated substantially 
as described in the specifications and drawings of said letters patent, 
or if the valve gears made, used, and sold by said defendants, if any 
there are, have differed from those described in said letters patent, 
in what particulars they differed therefrom or in what respect they 
were differently applied, combined, or operated from those described 
in said letters patent, if at all, and especially to state whether or not 
the valve gears on steam-engines, if any are now constructed by 
defendants, are constructed with two gear-wheels of equal diame- 
ter, one fixed on the main shaft and the other, to which the valve 
rod is attached, being capable of a movement partially around the 
first-mentioned wheel and thus adapted to operate the valve and to 
reverse the engine. 

Third. Whether the valve gears now manufactured by the de- 

fendant or defendants for operating and reversing portable 
475  steam-engines were and are not substantially similar to the 

valve gears described in “ Exhibit A,” annexed to and made 
a part of this bill of complaint; and, if not, how the same differs 
therefrom. . 

Fourth. Whether the defendant or defendants have not made 
large gains and profits from the use and sale of such valve gears; 
and, if so, for what time, to what extent and amount. 

Fifth. Whether or not the said Elon A. Marsh and Minard La- 
fever assigned to said James Scott one-third interest in said letters 
patent, as alleged in the third paragraph of this bill. 

And your orators pray that the said defendants, Nichols, Shepard 
& Co., John Nichols, David Shepard, and Edwin C. Nichols, its or 
their servants, agents, attorneys, and workmen, and each and every 
of them may be restrained and enjoined provisionally aud perpetu- 
ally by the order and injunction of this honorable court from 
directly or indirectly making, using, vending, working, or putting 
into practice, operation, or use, or in any way counterfeiting or 
imitating the said invention or any part thereof or any machinery 
made in accordance therewith, and that the said defendants may be 
decreed to pay the costs of this suit, and that your orators may have 
such other and further relief as may be agreeable to equity. 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and ander 
the seal of this court, commanding, enjoining, aud restraining the 
said defendants, Nichols, Shepard and Co., John Nichols, David 
Shepard, and Edwin C. Nichols, and their agents, servants, attor- 
neys, workmen, and each and every of them as is hereinbefore 

prayed in that behalf. 
476 May it please your honors to grant unto your orators the 
writ of subpcena, issuing out of and under the seal of this 
court, directed to said defendants, Nichols, Shepard and Co., John 
_ Nichols, David Shepard, and Edwin C. Nichols, commanding them 
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by a certain day, under a certain penalty, to be and appear in this 
court, then and there to answer the premises and abide such order 
and decree as may be made against them. 


And your orators will ever pray, &e. 
ELON A. MARSH. 


MINARD LAFEVER. 
JAMES SCOTT. 
JAMES SCOTT, 
R. A. PARKER, 
Sol’rs for Compl’ts and of Counsel. 


The defendants are required to answer interrogatories numbered 


1, 2, 3, 4, & 5. 
R. A. PARKER, 
Solicitor for Compl’ts and of Counsel. 


477 SvraTe AND EASTERN District oF MICHIGAN, 83: 


On this 25rd day of April, A. D. 1883, before me personally ap- 
peared Elon A. Marsh, Minard Lafever, and James Scott, to me 
known to be the persons subscribing the foregoing bill of complaint, 
and made oath that they have read the same and know the con- 
tents thereof, and that the same is true of theirown knowledge except 
as to those matters stated .to be on information and belief, and as to 


those matters they believe it to be true. 
MYRON H. JOY, 


United States Commissioner for the Eastern District of Michigan. 


“Exhibit A,” attached to this bill, is drawing and specifications 
forming part of letters patent No. 236,052, dated Dec. 28, 1880. 


Endorsed: 2849. Circuit court of the United States, eastern dis- 
trict of Michigan. In equity. Elon A. Marsh, Minard Lafever, 
and James Scott, compl’ts, vs. Nichols, Shepard and Co., Edwin C. 
Nichols, John Nichols, and David Shepard, def’ts. Bill for infringe- 
ment of letters patent No. 236,052. Filed in clerk’s office May 3rd, 
1883. Walter S. Harsha, clerk. R. A. Parker, sol’r for compl’t &. 


of counsel. 


478 Plea of Nichols, Shepard & Co. 
Demurrer of other defendants. 
In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 
Exon A. MARSH, Minarp LAFEvVER, JAMES Scorr 


UE. 
NicHots, SueparD & Co., Epwin C. Nicnots, Davip SHEPARD, 
JoHN NICHOLS. 


The plea of Nichols, Shepard & Co., one of the above-named de- 
fendants, to the bill of complaint of the plaintiffs. 
These defendants, by protestation, not confessing or acknowledg- 
34—126 
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i! ing the matters and things in and by the said bill set forth and al- 
in Jeged to be true in such manner and form as the same are therein and 

i thereby set forth and alleged, for plea to so much of the said bill as 
| seeks to restrain said defendants provisionally and perpetually from 
Hi directly or indirectly making, using, vending, working, or putting 
Hit into practice, operation, or use, or in any way counterfeiting 
ih 479 the invention described in said bill or in any part thereof, 
ail say that in the year 1881, on or about the — day of June, 
| 


Hil the said complainants exhibited their bill of complaint in this 
: honorable court against this said defendant, Nichols, Shepard & Co., 
i thereby and therein stating, as they now in this present complaint 


i state, that the said Elon A. Marsh was the original and first in- 
Hi ventor of a certain new and useful improvement in steam-engine 
H slik valve gear which had not been known or used before his said in- 


vention, and which was not at the time of his application therein- 
after mentioned in public use or on sale with his consent or allow- 
ance. 

2. That said Elon A. Marsh, being the first inventor and discov- 
erer of said improvements, and the said Minard Lafever, assignee 
of an undivided one-half interest therein from the said Elon A. 
Marsh, and being citizens of the United States, did, on the 28th day 
of December, A. D. 1880, upon due application therefor, obtain let- 
ters patent of the United States for said invention, in due form of 
law, under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior thereof and countersigned by the 
Commissioner of Patents, bearing the date and year last aforesaid, 
which letters patent were issued to the said Elon A. Marsh and Mi- 
nard Lafever, as assignees aforesaid, and numbered 236,052, 
whereby there was granted to the said Elon A. Marsh and Minard 
Lafever, their heirs, administrators, and assigns, for the term of sev- 
enteen years from and after the date thereof the full and exclusive 
right and liberty of making, constructing, using, and vending to 

others to be used the said invention and improvement as set 

480 forth in said letters. patent which were alleged to be of record 

in the United States Patent Office, a copy of the specifica- 
tions and drawings of whicli were annexed to said complaint and 
marked Exhibit “A,” and that said Elon A. Marsh and Minard La- 
fever became the ‘owners of all the rights and privileges granted 
and secured in and by the said letters patent. . 

That said Elon A. Marsh and Minard Lafever on or about the 
fifth day of March, 1881, assigned to the said James Scott, by an in- 
strument in writing, a one-third interest in said letters patent, which 
assignment was duly recorded in Liber “N” -26 of Transfers of 
Patents, on page 193. 

4. That by virtue of the premises they became the owners of said 
atent and of all the rights and privileges granted and secured or 
+  imtended to be granted and secured thereby ; that they had granted 

~ a large number of licenses for the maiufacture, use, and sale of said 
invention, and that the public, with the single exception of the de- 
fendant, had acknowledged and acquiesced in the rights of com- 
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5. That the defendant therein named, who was this defendant, 
Nichols, Shepard & Co., made a party defendant to this bill, know- 
ing the premises, but contriving to injure the complainants and de- 
prive them of the benefits and advantages which would otherwise 
accrue to them after the issue of said patent, No. 236,052, and before 
the commencement of said suit, without license or allowance and 
against the will of complainants and in violation of their rights, 
did make, use, and vend to others to be used steam-engine valve 
gears in accordance with and. employing or containing said inven- 
tion, and were threatening to make large quantities of said steam- 
engine valve gears and supply the market therewith. 

And praying that the said defendant therein named might be re- 

strained and enjoined provisionally and perpetually by the 
481 order and injunction of this honorable court from directly 

or indirectly making, using, vending, working,or putting into 
practice, operation, or use, or in any way counterfeiting or imitating 
the said invention or any part thereof or any machinery made in 
accordance therewith, and for such other relief as might be agree- 
able to equity. 

To which said bill the said defendant put in its answer denying that 
the said Elon A. Marsh was the first and original inventor of the 
steam-engine valve gear described in the said bill of complaint, and 
ignoring the issue of letters patent therefor as alleged in said bill. 

That complainant replied to the said answer, and issue was duly 
joined according to the usual practice of this court. 

That proofs were taken in said cause in accordance with the usual 
practice of this court, and thereafter, on the 11th day of February, 
1883, the said cause came on for hearing before this court upon 
pleadings and proofs, and the court thereafter, having cousidered 
the evidence and the arguments of the counsel, entered a decree dis- 
missing the said bill; that said decree is still of full force and va- 
lidity, and has not been changed, modified, or appealed from ; all 
of which matters and things these defendants do aver and plead in 
bar of so much of the said plaintiffs’ bill, and hereinbefore particu- 
larly mentioned,and prays judgment of this honorable court whether 
they should make any further answer to so much of said bill as is 


hereinbefore pleaded to. 
[SEAL. ] NICHOLS & SHEPARD & CO. 


The plea of the said defendant, Nichols, Shepard & Co., was 
481} taken this 29th day of June, in the year 1833, before me, 
under the common seal of the said corporation, as by their 


said seal affixed appears. 
MYRON H. JOY, 
Commissioner of the Circuit Court of the United States 


for the Eastern District of Michigan. 
482 Srare anp Eastern District or ‘MICH., 8s: 


E. C. Nicuots, being duly sworn, makes oath and says that the 
above seal affixed is the corporate seal of the said defendant, Nichols, 


ah il 
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‘ 
' 


Shepard & Co., and that the same was affixed by him to said plea 
with full authority. 


EK. C. NICHOLS. 


ee ee “ 
~ 


Subscribed and sworn to before me this 29th day of June, A. D. 


1883. 
MYRON H. JOY, 
Commissioner of the Circuit Court of the United States 
for the Eastern District of Michigan. 
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STaTE AND Eastern District oF MICHIGAN, 88: 


Epwin C. Nicuors, being duly sworn, deposes and says that he is 
secretary of the said coporation, then Nichols, Shepard & Co. ; that 
the foregoing plea is not interposed for delay, and that it is true in 
point of fact. 


EDWIN C. NICHOLS. 


Subscribed and sworn to before me this 29th day of June, 1883. 
MYRON H. JOY, 
Commissioner of the Circuit Court of the United States 
for the Eastern District of Michigan. 


I certify that, in my opinion, the foregoing plea is well founded 
in point of law. 


GEORGE HARDING, Of Counsel. 


483 In the Cireuit Court of the United States for the Eastern 
District of Michigan. In Equity. 
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Eton A. Marrsa, Minarp LAFEVER, JAMES Scorrt, 

V8. 
Nicnors, SHEPARD & Co., Epwin C. Nicnots, Davip SHeparp, { 
Joun NICHOLS. J 


These defendants, Edwin C. Nichols, David Shepard, John Nichols, 
by protestation, not confessing or acknowledging all or any of the 
matters and things in said bill contained to be true in manner and 
form, as therein set forth and alleged, as to the discovery and relief 
sought by the said bill, do demur, and for cause of demurrer show 
the following reasons: | 

1. Because it does not appear that these said defendants are vio- 
lating any rights of plaintiffs in their individual capacity. 

2. Because the said bill is multifarious in that it seeks relief 
against separate and distinct individuals without showing that they 
are united or connected in any way. 

3. Because it appears that the defendants are merely witnesses, 
who are fully qualified to testify at the demand of either party, and 
from them no discovery under oath is asked. 

__ Because complainant by waiving answer under oath has 
484 deprived defendants of the force of their answer as the same 
existed under the English chancery practice, and ought not 
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vlea | to have the benefit of categorical answers to the special interrogato- 
ries contained in their said bill without allowing them the full ben- 

8. fits of such answers according to such practice. 
Wherefore these defendants demur to said bill and ask the judg- 
\. D. ment of this court whether they should be compelled to inake any 


further or other answer to the said bill, and pray to be hence dis- 


missed with costs. 
CHARLES F. BURTON, Sets for Def't. 


Lit. 
STaTE AND Eastern District oF MICHIGAN: 
1e is E. ©. Nicnots, being duly sworn, deposes and says that the fore- 
that going demurrer is not interposed for delay. 
e in E. C. NICHOLS. 
g Subscribed and sworn to before me this 29th day of June, A. D. 
18853. | 
3. MYRON H. JOY, 
Commissioner of the Circuit Court of the United States 
for the Eastern District of Michigan. 
d. . 
I certify that in my opinion the foregoing demurrer is well 
led founded in point of law. 
GEORGE HARDING, Of Counsel. 
‘ 
485 Discontinuance. 
orn 
Circuit Court of the United States for the Eastern District of 
) Michigan. In Equity. 
\< Eton A. Marsa, Minarp Larever, and James Scort, Comp!l’ts, 
| v8. 
) NicHots, SHEPARD & Co., a Corporation; Davip SHEPARD, JOHN 
” Nicuots, & Epwin C. Nicnors, Def’ts. 
is, 
he we er ee ee 
id I'he complainants applying to dismiss his bill in cause, on motion 
‘ef of R. A. Parker, solicitor for said complainants, it is ordered that 
we ) leave to dismiss the same be granted accordingly on complainants 
ij + 7 pa 7 . + r , 
paying to the defendants their costs in this suit, to be taxed. The 
o- register of said court will please enter the above in this cause. 
| R. A. PARKER, 
ef Sol’r for Compl’ts. 
Vy April 8th, 1884. 
Ss, Endorsed: 2849. U. 8S. circuit court, E. D. of Michigan. In 
d equity. Elon A. Marsh e¢ al. vs. Nichols, Shepard & Co. e al. ° Dis- 
continuance. Filed in clerk’s office April 12, 1884. Walter 8. 
1's Harsha, clerk. : 
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486 Tue Unrrep States or AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing are true copies of the following papers filed and orders 
entered in the cause of Elon A. Marsh ef al. vs. Nichols, Shepard and 
Co. et al., No. 2849, in said court in equity, as the same appear of 
record and on file in my office, viz: 

i. Bill of complaint. 

2. Plea of Nichols, Shepard & Co., demurrer of other defendants. 

3. Discontinuance. 

That I have compared the same with the originals and they are 
true and correct transcripts therefrom and of the whole thereof, ex- 
cept as noted. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at Detroit, in said district, this twelfth day 
of March, in the year one thousand eight hundred and eighty-five, 
and of the Independence of the United States of America the one hun- 
dred and ninth. 

WALTER 8S. HARSHA, Clerk. 


487 Replication. 
26-1-48. 190. 
Richmond, Backus & Co., stationers, Detroit, Mich. 
The Circuit Court for the County of Calhoun. In Chancery. 


NICHOLS, SHEPARD & Co. 
v8. 
Eton A. Mars éefal., Defendants. 


The replication of Nichols, Shepard & Co., complainant, to answer 
of James Scott, defendant. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be taken to the manifold insufficiencies of the 
said answer, for replication thereunto, says that he will aver, main- 
tain, and prove his bill of complaint to be true, certain, and sufti- 
cient in the law to be answered unto, and that the said answer of 
James Scott — uncertain, untrue, and insufficient to be replied to by 
this repliant; without this, that any other matter or thing whatever 
in the said answer contained material or effectual in the law to be 
replied unto and not herein and hereby well and sufficiently replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliaut is and will be ready to aver, main- 


rict of 


States 
above 
»rders 
l and 
2ar of 


yer 
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tain, and prove as this henorable court shall direct, and humbly 
prays as in and by his said bill he has already prayed. 
CHARLES F. BURTON, 
Solicitor for Complainant. 


[Endorsed :]| Exhibit 16. Jun- 23, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 
488 Ex. 17. 
Marsh’s orig. appli., file wrapper, contents. 
(2-175.) 
DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFPice. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing tm the matter of 
the letters patent granted Elon Marsh, assignor of one-half right to 
Minard Lafever, December 28, 1880, number 236,052, for improve- 
ment in steam-engine valve gear. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 

have caused the seal of the Patent Office to be affixed this 
[u.s.] 25th day of March, in the year of our Lord one thousand 
~ eight hundred and eighty-two, and of the Independence of 

the United States the one hundred and sixth. 


Kk. M. MARBLE, 


Commissioner. 
(S681-10,000.) Febr’y 10. ’3. Walter S. Harsher. 
489 E.R. B. $15 H. 
Petition. 


T’o the Commissioner of Patents of the United States of America: 
The petition of Elon A. Marsh, of Battle Creek, in the county of 
Calhoun and State of Michigan, respectfully represents that your 
petitioner has invented a new and useful improvement in “ steam- 
engine valve gear,” which he verily believes has not been known or 
used prior to the invention thereof by your petitioner. He there- 
fore prays that letters patent of the United States of America may 
be granted to him therefor vesting in him and his legal representa- 
tives the exclusive right to the same upon the terms and conditions 
expressed in the act of Congress in that case nade and * ener he 
having paid fifteen dollars into the Treasury of the United States 
and otherwise complied with the requirements of said act; and he 
hereby authorizes O. D. Munn and 4. i. Beach, of the firm of Munn 
& Co., of the cities of New York aud Washington, or their accredited 
agents, to act as his attorneys in presenting the application and in 
making all such alterations and amendments as may be required 


to sign his name to the drawings. 
tegen: ELON A. MARSH. 
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490 Oath. 


STATE OF MICHIGAN, |. 
County of Calhoun, 


On this nineteenth day of April, 1880, before the subscriber, a 
notary public in and for said county, personally appeared the above- 
named K. A. Marsh and made solemn oath that he verily believes 
himself to be the original and first inventor of the within-described 
improvement in “steam-engine valve gear,” and that he does not 
know or believe the same was ever before known or used, and that 
he is a citizen of the United States, and that the same has not been 
patented to him nor with his knowledge or consent in any foreign 
country. 

[L. s.] M. B. RUSSELL, 
Notary Public, Calhoun County, Michigan. 


491 Specification describing a new and useful improvement in 
steam-engine valve gear, invented by Elon A. Marsh, of 
Battle Creek, in the county of Calhoun and State of Micliigan. 
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My invention consists in the combination with the main shaft 
and valve rod of a steam-engine of ad- 
Substitute “ B,” Oct. justable gearing connecting said shaft 
25th, ’80. and said rod and means for operating. 
the same, whereby provision is made for 
reversing the engine, as hereinafter particularly described. 
In the accompanying drawing figure 1 is a side view of a por- 
tion of an engine with my improvement applied thereto. 
lever 
Figure 2 is a view of a [lever]* A for oper- 
devicet 
July 10,1880. ating the valve gear. Similar letters of refer- 
ence indicate corresponding parts. 


: : and C the main shaft 
A represents the engine bed, B the pillow block, A of a steam- 


engine of any ordinary description. 
D represents a lever provided with two bearings E F. The 


point 
bearing E works on the main shaft C, at the A usually occupied 
by the eccentric, and the bearing F receives a journal attached to 
a gear-wheel, G. 3 
On the main shaft C is a gear-wheel, J, fixed to said shaft, and 
the gear-wleel G is arranged to engage with said wheel J. The 
gear-wheel G is provided with a wrist pin, g, to which is attached 
the outer end of the valve rod H. | 
492 The outer end of the lever D is provided with a handle, 
d’, and also with a spring latch, L, for engagement with two 


* Words enclosed in brackets erased in copy. 
Ae, to lever. 
ords and sentences enclosed between rules erased in copy. 


iber, a 
above- 
slieves 
cribed 
2s not 
| that 
| been 
reign 


jan. 


nt in 
sh, of 
n. 


shaft 
f ad- 
shaft 
ating. 
le for 


por- 


yper- 


efer- 


2am- 
The 
pled 
d to 


and 
The 
hed 


dle, 
two 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 273 


notches M' M? in the edge of a quadrant plate, M, in order to 
hold it in place. When the parts are in the position shown in 
figure 1 a line drawn through the longitudinal center of the lever 
D coincides with the lineaa. As the shaft C rotates motion is 
imparted by the gear-wheel J to the gear-wheel G and thence to 
the valve rod H, and thus the valve is operated. When it is de- 
sired to reverse thie engine the latch L is disengaged from the 
notch M', and the lever D is raised until the latch engages with 
the notch M*. This places the parts in such a position that a line 
drawn through the longitudinal center of the lever D coincides 
with the line 6 d, and the gear-wheel G occupies the position rep- 
resented by the dotted circle c. During the passage of the wheel 
G from one position to the other the valve is arrested, and thus 
the engine is reversed. 


full 
Having thus a described my invention, I claim as new and de- 
sire to secure by letters patent— 

In reversing gear for steam-engines, 
Substitute “A,” July theadjustable gear-wheel G, operating in 
10, ’80. connection with the fixed wheel J and 
Creutzbaur, Hatfield. the engine valve and provided with a 
suitable device for changing the angula 

position for the purpose set forth. ' 


ELON A. MARSH. 


W itnesses: 
E. R. SMITH. 
W. G. MOREHOUSE. 


[Endorsed :] 8877. 43. (Patent Office, U.S. A., May 3, 1880.) 


8 
493 Copied May 24, ’80. 
Rooin No. 38. 


DEPARTMENT OF THE INTERIOR, 
U.S. Parent OFPFIce, 
Wasuinaton, D. C., May 24, 1880. 


E. A. Marsh, Munn & Co., present. , 
Steam-eng. valve gear. 8877. May 3, 1880. 


On page 3, line 1, of the specification the word “device” should 
be changed to “lever.” The claim presented is anticipated by R. 
Creutzbaur, No. 161,486, Mar. 30, 1875, and R. F. Hatfield, No. 


56045, July 3, 1866, “ direct act’g eng.” 
F. FOWLER, Ex. 
CHAS. C. ABBE. 
[Endorsed:] 1. 8877. *?. Rejection. May 24, 1880. 


Words and sentences enclosed between rules erased in copy. 
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494 Wasuineton, D.C., July 8, 1880. 


Hon. Commissioner of Patents: 

In the application for a patent on steam-engine valve gear, filed 
May 3, 1880, substitute “lever” for “ device” on page 3, line 1, of 
the specification. 

Also erase claim and substitute as follows: 


, 


*(1.) In steam-engine valve gears, the gear-wheel G, operating 

in connection with the fixed wheel J and 

A. Erased Oct. 25, the engine valve and provided with the 
80. lever D or equivalent device for chang- 

ing the angular position of the movable 
wheel G, as and for the purpose specified. 

(2.) In steam-engine valve gears, the combination with main 
shaft C, carrying gear-wheels G J, the former connected by the 
wrist pin g with valve rod H, of the lever D, having two bearings 
ef and a latch, L, working in either of two notches m! m? of plate 
M, as shown and described.” 


KE. A. MARSH, 
Per MUNN & CO., Altorneys. 


[Endorsed :] 2. 8877. 4%. Amendment A. July 10,1880. Can- 
celled Oct. 25, 80. 38. (Patert Office, U.S. A., Jul- 10, 1880.) 


495 Copied July 14, ’80. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
U. S. Patent Orrice, 
WasuHrineoton, D. C., July 14, 1880. 
E. A. Marsh, care of Munn & Co., present. 
Steam-engine valve gear. 8877. May 3, 1880. 


The claims presented are fully anticipated by English patent No. 
2858, of 1858, Figs. 1 and 2. 
F. FOWLER, Ex. 


CHAS. C. ABBE. 
[Endorsed:] 3. 8877. 4%. Rejection. July 14, 1880. 


496 No. 8877. Room 38. 


Wasurnaton, D. C., July 15, 1880. 
Hon. Commissioner of Patents: 


In the application for a patent on steam-engine valve filed May 
third, 1880, the new reference has been carefully considered, but 
does not meet the invention. The purpose is to work a cut-off valve, 
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not to reverse an engine, and the means for attaining these divers 
ends is signally different. His small wheel is in a swinging frame 
and rolls around the larger as the governor balls rise and fall, while 
my small wheel is fixed on a rotary shaft, which is the main shaft 
of the engine and works the large wheel that carries (by a wrist pin) 
the valve rod. The parts being combined in a different way and 
for a different purpose, the two devices are not interchangeable, and 
cannot, therefore, be considered equivalents. A favorable considera- 
tion is therefore respectfully requested. 
E. A. MARSH, 


Per MUNN & CO., Altorneys. 


[Endorsed :] 4. 8877. ‘4%. 38. Letter to office, July 20, 1880. 
(Patent Office, U.S. A., Jul- 20, 1880.) 


497 Copied July 21, ’80. 
Room No. 38. 
DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, | 
W asHineoton, D. C., July 21, 1880. 
Kk. A. Marsh, Munn & Co., present. 
Steam-engine valve gear. 8877. May 3, 1880. 


All of the elements contained in applicant’s claims are found in 
the English reference No. 2858, of 1858, and the claims as presented 
are thought to be anticipated by the same. 

F. FOWLER, Ex. 


CHAS. C. ABBE. 
[Endorsed :] 5. 8877. 4%. Rejection. July 21, 1880. 


498 To the Commissioner of Patents: 

The undersigned, having, on or about the 3rd of May, 
1880, made application for letters patent for an improvement in 
steam-engine valve gear, hereby appoints Messrs. Alexander and 
Mason, of Washington, D. C., associated with Martin Metcalf, of 
Battle Creek, Michigan, his attorneys, with full power of substitution 
and revocation, to present said application, to make amendments 
therein, to receive the patent, and doall the business — U.S. Patent 


Office connected therewith. | 
Signed at Battle Creek, Michigan, this 12th day of October, 1880. 


The undersigned, having, on or about the 3rd day of May, 1880, 
appointed Messrs. Munn & Co., of Washington, D. C., his attorneys 
to prosecute the application for a patent, referred to above, for steam- 
engine valve gear, hereby revokes the power of attorney there 
riven. 

: Signed at Battle Creek, Michigan, this 12th day of October, 1880. 
ELON A. MARSH. 


276 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO, 


[Endorsed :] 8877. 4%. Revocation and new power of attorney. 
Oct. 22, 1880. (United States Patent Office, Oct. 22, 1880.) . 


499 Wasuinaton, D. C., Oct. 22d, 1880. 
Hon. Comm ’r of Patents. 


Str: In the matter of the application of E. A. Marsh for improved 
*Not so reversing gear for steam-engines, filed May (23d,)* 1880, 
4 “the specification is hereby amended by cancelling all 
except caption and signatures and substituting therefor the follow- 
ing: 


My invention relates to certain improvements in reversing 
gear for steam-engines, and it consists in 

B. Substitute “©,” the combination with the main shaft and 
Nov. 13, ’80. valve rod of the engine of two intermesh- 
ing gear-wheels of equal diameter—one 


mounted on the main shaft and the other upon a lever and con- 
by a wrist pin, whereby the the relative position of the valve rod 


necting with the valve rod A toa longitudinal line drawn through 
the center of the main shaft and point of valve-rod attachment 
may be instantly changed and the point of attachment thrown to 
either side of the said line in order to reverse the motion of the 
engine, as more fully hereinafter specified. 
In the drawings figure 1 represents a side elevation of a portion 
of a steam-engine showing my invention, and 
Figure 2 is a detached view of the lever by which the reversing 
gear is operated. 
The letter A indicates the bed of the engine; B, the pillow 
block, and C, the main driving shaft, which may be of the ordi- 
iain nary description. The letter D indicates a lever ful- 
tIncorrect. crumed at (F)* (/)f to the main shaft and provided 
with a bearing, E, in which is journalled a gear-wheel 
t Not soshown. (G).[ The letter J indicates a gear-wheel mounted on 
the (end) of the main shaft C and adapted to rotate 
with it. The gear-wheels Gand J are of (equal 
,Notso shown. 000 diameter)§ and provided with an equal num- 
ber of cog-teeth which intermesh with each 
other, so that both wheels make the same number of revolutions 
in a given time. The letter g’ indicates a wrist pin secured to the 
face of the gear-wheel G, to which one end of the valve rod H is 
pivoted. The free end of the lever D is provided with a handle, 
*No such letter @ and a spring latch, I, which is adapted to engage 


on diag. the detents (N N’ N’’)* in the face of the quadrant 
when 

+ Erase &insert. M in order to hold the lever in position (as it is)t a 
ae hit: shifted. The letter P indicates the valve chamber 


of the valve cylinder and R the valve, which may 
be of the ordinary description, the valve being attached in any 
approved manner to the valve rod. The letter S indicates the 
driving crank of the engine and H’ its crank pin. 
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The operation of my invention is as follows: 
When the parts are in the position indicated by the unbroken 
lines in figure 1 the main driving shaft will 
be rotated in the direction indicated by the 
arrow. 
As shown in unbroken 1. (To reverse the engine it is simply neces- 
ies ane verte placed Sary)* to lower the lever to the position indi- 
+ In dotted lines, cated (by the dotted lines),f when the motion 
of the valve will be instantly altered and the 
direction of rotation of the driving shaft 
changed, as indicated by the (arrow 4.)f It is 
evident that as the wheels are (equal in diam- 
eter)§ the wheel G will make but one rotation 
to one of the wheel J, shifting the valve properly at the each end 
of the stroke of the piston. 

Having thus fully described my invention, what I claim and 
desire to secure by letters patent is— 

[In combination with the main driving shaft of an engine and the 
valve rod thereof the intergearing cog-wheels 
(of equal diameter,)* one fixed on the driving 
shaft and the other capable of a movement 
partially around the first mentioried, the latter being provided 
with a wrist pin, to which the valve rod is connected, whereby 
said rod is adapted to reciprocate the (piston)* back 
3 | and forth at each revolution of the main shaft (and to 

+ Motion not , , 

changed. change the motion of the)? valve for reversing, sub- 
stantially as specified. 


Not shown. 


t No arrow shown. 


2 Not so. 


* Not so shown, 
501 


* Valve. 


E. A. MARSH, 
By ALEXANDER & MASON, Att’ys. 


The above case is respectfully submitted for reconsideration, and 
attention is called to the fact that the English patent, the only case 
cited in answer, showas a movable cog-wheel half the diameter of 
the cog-wheel on the driving shaft, and making two revolutions to 
its one, which would preclude its action directly upon the valve rod 
and valve to properly reciprocate the valve, as it would reciprocate 
it twice at each revolution of the driving wheel, which would ren- 
der the engine inoperative. Moreover, it is not seen how the mech- 
anism of the reference could be employed to reverse the engine by 
acting directly on the valve rod, as in applicant’s case. ‘The specifi- 
cation has been rewritten and the claim amended, however, in view 
of the reference, and it is thought to so clearly show the distinction 
between the two cases and reference as to leave no question as to the 
novelty of applicant’s invention. 

Respectfully, Ek. A. MARSH, 
By ALEXANDER & MASON, Ait’ys. 
Endorsed :] 6. 8877. 4°. Amendment“ B,” Oct. 25,1880. Can- 
mt. Nov. 13th, 1880. 38. (United States Patent Office, Oct. 25, 


1880.) 


Respectfully, 
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502 CG. Nov. 4, ’80. 
Room No. 88. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATenT OFFICE, 
W asHineTon, D. C., Nov. 4, 1880. 


E. A. Marsh, Alexander & Mason, present. 
Steam-engine valve gear. 8877. May 3, 1880. 


No examination upon the merits of the above case can be had 
until the same has been correctly presented. 


” F. FOWLER, Ex. 
CHAS. C. ABBE. 
C. Nov. 9, ’80. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Patent OFfFice, 
. WasuHineton, D. C., Nov. 9, 1880. 


EK. A. Marsh, Alexander & Mason, present. 
Steam-engine valve gear. 88777. May 3, ’80. 
A model is thought to be necessary in the examination of the above 
application. 
F. FOWLER, Ex. 
CHAS. C. ABBE. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFIice, 
WasnHineton, D. C., Nov. 9, 1888. 


Application No. 8877. Inventor, E. A. Marsh. For steam-engine 
valve gear. Filed May 38, 1880. 


I certify that a model is useful in the examination of this appli- 


cation. 
F. FOWLER, Examiner. 
CHAS. C. ABBE. 


[Endorsed :] 7. 8877. 4°. Letter, Nov. 4, 1880. 8. 8877. 4. 
Letter, Nov. 9, 1880. 


503 WasuHinaTon, D. C., Nov. 13th, 1880. 


Hon. Comm’r of Patents. | 
_ Sir: In the matter of the application of E. A. Marsh for imp. in 


reversing gear for steam-engines, filed May 3d, 188-, the specification 
is hereby amended by cancelling all except signatures and caption 


bstituting therefor the following : 
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My invention relates to certain improvements in revers- 
ing gear for steam-engines; and _ it consists in the combina- 
tion, with the main shaft of the engine and the valve rod, 
of two intermeshing gear-wheels of equal diameter, one 
mounted on the main shaft and the other upon a lever ful- 
crumed to the main shaft and connecting with the valve 
rod by a wrist pin in such manner that the last-mentioned 
wheel may be thrown to either side of a line on the plane of 
the reciprocation of the valve and the center of the main driv- 
ing shaft, and thus change the motion of the valve and engine. 

In the accompanying drawing figure 1 represents a side 
elevation of a portion of an engine, showing my improved 
reversing gear, and figure two (2) a detached view of the re- 
versing lever. 

The letter A indicates the bed of the engine, B the pillow 
block, and C the main driving shaft, which may be of the 
ordinary description. The letter D indicates a lever having 

a bearing, e, by which it may be. fulerumed to 


near 

Mar. 18,’80. the driving shaft a [at]* one end, and a similar 

' bearing, f, for the journal of the toothed gear- 
wheel G. The said wheel, when the parts are in place, inter- 
mesh with a wheel, J, equal in diameter, and similar in all 
respects to the wheel G, the said wheel J being rigidly secured 
to the driving shaft C, so as to rotate with it and impart mo- 
tion to the wheel G. The letter g indicates a wrist pin se- 
cured to the wheel G, to which one end of the valve rod H 
is pivoted. The free end of the lever D is provided with a 
handle, d, and a spring pawl, L, which is adapted to engage 
the detents m’ m? in the edge of a quadrant, P. The letter 
M indicates the fly-wheel of the engine,a portion being broken 
away to show the intermeshing gears. 

The operation of my invention is as follows: 

When the parts are in the position with the lever on the 
line aa the wheel G will be above a horizontal line drawn 
through the eenter of the driving shaft and the plane of the 
reciprocation of the slide valve, causing the valve to move in 
one direction. ‘To reverse the engine it is evident that it is 
only necessary to alter the position of the lever so as to bring 
it on the line 6 }, carrying the wheel below the plane of re- 
ciprocation of the valve and the center of the shaft C, and 
thus changing the motion of the valve. 

Having thus fully described my invention, what I claim, 
and desire to secure by letters patent, is— 

In combination with the main driving shaft of an engine 
and the valve rod thereof, the intergearing cog-wheels, of 
equal diameter, one fixed on the driving shaft and the other 
capable of a movement partially around the first mentioned, 
the latter having a wrist pin, to which the valve rod of the 
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engine is connected, whereby said valve rod is adapted to re- 
ciprocate the valve and operate the same to reverse the en- 
gine, substantially as specified. 
E. A. MARSH, 
By his att’ys, ALEXANDER & MASON. 


[Endorsed :] 9. 8877. 43. Amendment“ C,” Nov. 13,1880. (Pat- 
ent Office, U.S. A., Nov. 13, 1880.) 
505 C. Nov. 15, ’80. 
Room No. 38. 


DEPARTMENT OF THE INTERIOR, 
Unitep Srates PATENT OFFICE, 
W AsHineTon, D. C., Nov. 15, 1880. 


E. A. Marsh, Alexander and Mason, present. 
Steam-engine valve gear. May 3, 1880. 8877. 


On page 2 the statement that the letter D is fulerumed “at one 
end ” is erroneous and should be corrected. The drawing should 
also be corrected to show the gear of equal diameters. Dotted lines 


will be sufficient to represent such. 
F. FOWLER, £z. 
CHAS. C. ABBE. 
[Endorsed:] 10. 8877. ‘43. Letter, Nov. 15, 1880. 


506 W asHInaTon, D. C., Nov. 18, ’80. 


Hon. Commn’r of Patents. 
Str: In the matter of the application of E. A. Marsh for im- 
provements in steam-engine valve, filed May third, 1880, we hereby 


amend the same. 
On page 12, line 14, erase the word “at” and insert there there- 


for the word “ near.” 
EK. A. MARSH, 
By his att’'ys, ALEXANDER & MASON. 


[Endorsed:] 11. 8877. *§. Amendment, Nov. 18, 1880. 38. 
(United States, U.S. A., Nov. 18th, 1880.) 


507 2-024. 
Issue division. Serial No. 8877. 


All communications should be addressed to the Commissioner of 
Patents, Washington, D. C. 
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DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFFIce, 


W AsHINGTON, D. C., Nov. 22, 1880. 
Elon A. Marsh, ass’or, care Alexander & Mason, asso. present. 


Sir: Your application for a patent for an improvement in steam- 
engine valve gear, filed May 3, 1880, has been examined and allowed. 

The final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six months from the time of 
this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the application, 
with, additional fees, under the provisions of section 4897, Revised 
Statutes. The office aims to deliver patents upon the day of their 
date and on which their term begins to run; but to do this properly 
applicants wilf be expected to pay their final fees at least twenty 
days prior to the conclusion of the six months allowed them by law. 
The printing, photo-lithographing, aud engrossing of the several 

patent parts, preparatory to final signing and scaling, will 
508 consume the intervening time, and such work will not be 
done until after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 
above given, date of allowance (which is the date of this circular), 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issued to assignees an assign- 
ment containing a request to that effect, together with the fee for 
recording the same, must be filed in this office on or before the date 
of payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies uncertified, 25 cents ; twenty 
copies or more, 10 cents each. The money should accompany the 
order. 


KE. M. MARBLE, 


Very respectfully, 
Commissioner of Patents. 


Electro’s (8762, 25,000). 


[Written across the face in red ink:| geg~In remitting the final 
fee give the serial number at the head of this notice. 

[Written on the margin in red ink:] The within title is that given 
by the examiner in charge as most appropriate to your invention. 
Should you desire a change in the same satisfactory reasons must be 
given therefor on or before the payment of the final fee. 
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[Erased in copy. | 
Memorandum of Fee Paid at the U. S. Patent Office. 
$20 H. 


Serial No. 8877. 
1880. 


Inventor: 
E. A. Marsh. 
Patent to be issued to 
Inventor and Minard Lefever. 
Name of invention as allowed: 
Steam-engine valve gear. 
Date of payment: 
Dec. 9, 1880. 
Fee: 
$20.00. 

Solicitors : 
Alexander & Mason. 
Date of circular of allowance: 
Nov. 22, 1880. 

Send patent to 
Marsh & Lafever, 
Battle Creek, Mich. 
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510 8877. 1880. Slip. Fowler. 


[ Endorsed :] (Patent Office, U. 8. A., Dec. 9th, 1880.) 


Elon A. Marsh, 

Of Battle Creek, 

County of Calhoun, 

State of Michigan. 

Ass’or of one-half his to Minard Lafever, of same place. 
Steam-engine valve gear. 

Ree’d May 3, 1880. 

Petition, Pe 


Affidavit, Rie F * 

| Specification, sage the 

Drawing, mee 

Model rec’d Novy: 10, 1880. 

Cert. dep., — 

1. Cash, $15, “May 3, 1880. 

) Add’! fee cert., a 

1.“ “ cash, 20, Dec. 9, 1880. 

be 2. Examined Nov. 19, 80. F. Fowler, Ex. 
sue cert aas $800. J. W. Babson. 

. Pater a Dec. 28, 1880. 


No. 236,052 Div. 18. 43. 
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Circular, Nov. 22, 1880. 

Martin Metcalf, Battle Creek, Mich., 
Alexander & Mason, 

Asso’s, present. 


511 1880. 
Contents. 


Application papers. 

. Rej. May 24, 1880. 

. Amend’t “A,” July 10, ’80. 
. Rej. July 14, 1880. 

. Letter to office, July 20, ’80. 
. Rej. July 21, 1880. 

. Amend’t “ B,” Oct. 25, ’80. 

. Letter, Noy. 4, 1880. 

8. Letter, Nov. 9, 1880. 

9. Amend’t “C,” Nov. 13, 1880. 
10. Letter, Nov. 15, 1880. 

11. Amend’t, Nov. 18, 1880. 

12. Issued Noy. 19, 1880. 


I~I Co Ot & CoD 


18. 
Title: Improvement in steam-engine valve gear. 
Ex’d: E. A. M.; H. M. H. 


513 UNITED STATES PATENT OFFICE. 


Exton A. Marsu, of Battle Creek, Michigan, assignor of one-half to 
Minard La Fever, of same place. 


Steam-Engine Valve-Gear. 


Specification forming part of Letters Patent No. 236,052, dated 
December 28, 1880; application filed May 3, 1880. (Model.) 


To all whom it may concern : 

Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun and State of Michigan, have invented a new and useful 
improvement in steam-engine valve-gear, of which the following is 
a specification. ; 

My invention relates to certain improvements In reversing-gear for 
steam-engines; and it consists in the combination, with the main 
shaft of the engine and the valve-rod, of two intermeshing gear- 
wheels of equal diameter, one mounted on the main shaft and the 
other upon a lever fulcrumed to the main shaft and connecting with 
the valve-rod by a wrist-pin in such a manner that the last-men- 
tioned wheel may be thrown to either side of a line on the plane of 
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the reciprocation of the valve and the center of the main driving- 
shaft, and thus change the motion of the valve and engine. 
In the accompanying drawings— 


(Here follows diagram marked p. 512.) 


Figure 1 represents a side elevation of a portion of an engine, 
showing my improved reversing-gear ; and Fig. 2,a detached view of 
the reversing-lever. 

The letter A indicates the bed of the engine, B the pillow-block, 
and C the main driving-shaft, which may be of the ordinary descrip- 
tion. 

The letter D indicates a lever, having a bearing, e, by which it 
may be fulcrumed to the driving shaft near one end, and a similar 
bearing, f, for the journal of the toothed gear-wheel G. The said wheel, 
when the parts are in place, intermeshes with a wheel, .J, equal in 
diameter and similar in all respects to the wheel G, the said wheel 
J being rigidly secured to the driving-shaft C, so as to rotate with 
it and impart motion to the wheel G. ; 

The letter g indicates a wrist-pin secured to the wheel G, to which 
one end of the valve-rod H is pivoted. 

The free end of the lever D is provided with a handle, d, and a 
spring-pawl, L, which is adapted to engage the detents m’ m?* in the 
edge of a quadrant, P. The letter M indicates the fly-wheel of 
the engine, a portion being broken away to show the intermesh- 
ing gear. 

The operation of my invention is as follows: When the parts are 
in the position with the lever on the line aa the wheel G will be 
above a horizontal line drawn through the center of the driving- 
shaft and the plane of reciprocation of the slide-valve, causing the 
valve to move in one direction. ‘To 1everse the engine, it is evident 
that it is only necessary to alter the position of the lever so as to 
bring it on the line 6 b, carrying the wheel below the plane of recip- 
rocation of the valve and the center of the shaft C, and thus chang- 
ing the motion of the valve. 

Having thus fully described my invention, what I claim, and 
desire to secure by letters patent, is— 

In combination with the main driving-shaft of an engine and the 
valve-rod thereof, the intergearing cog-wheels of equal diameter, 
one fixed on the driving-shaft and the other capable of a movement 
partially around the first mentioned, the latter having a wrist-pin, 
to which the valve-rod of the engine is connected, whereby said 
valve-rod is adapted to reciprocate the valve and operate the same 
to reverse the engine, substantially as specified. 

ELON A. MARSH. 

Witnesses : : 

E. R. SMITH, 
W. G. MOREHOUSE. 


(Endorsed :] Exhibit 17. June 23,1885. G. Gatrell, official stenog- 
rapher, Marshall, Michigan. 
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(Model. : HZ 
E. A. MARSH. 
Steam Engine Valve Gear. 


No. 236,052. Patented Dec. 28, 1880. 


. , Tek hee ee 
PREP LIES IANO IOI EP EB wes , 


‘ 
} 
: 
Ls 
¥ 


: ‘ ‘ 
? i ill — o ae a — ° 
or iy ae “ , 3 ‘ . P ee . ee ee ee ‘i a ” 
® . % id oa we 
nal i 
j as 
. 
. 
/ 
, 
. 
‘ . 
er, 
os ne 
7 fp weP e 
~ 
st 
™ uaa ee 
* S ; ‘ “ 
- pe ie Mee 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 285 


514 “Exarpsit 18.” 
Bill of Complaint. 


Circuit Court of the United States for the Eastern District of Michigan. 
In Equity. 


To the honorable the judges of the United States circuit court for 
the eastern district of Michigan, in equity: 


Your orators, Elon A. Marsh, Minard Lafever, and James Scott, 
citizens of the State and eastern district of Michigan and residing 
at Battle Creek, in said State, bring this their bill of complaint 
against Nichols, Shepherd & Company, a corporation organized and 
doing business under the laws of the State of Michigan, in said dis- 
trict, at said city of Battle Creek. 

And thereupon your orators complain and say: 
515 1. That the said Elon A. Marsh was the original and first 
inventor of acertain new and useful improvement in steam- 
engine valve gear, and which had vot been known or used before 
his said invention, and which was not at the time of the application 
for letters patent, as hereinafter mentioned in public use or on sale 
with his consent or allowance. 

2. That the said Elon A. Marsh, being as aforesaid the first in- 
ventor and discoverer of said improvements, and the said Minard 
Lafever, assignee of an undivided one-lialf interest therein from said 
Elon A. Marsh, and being citizens of the United States, did, on the 
28th day of December, A. D. 1880, upon due application therefor, 
obtain letters patent of the United States for said invention, in due 
form of law, under the seal of the Patent Office of the United States, 
signed by the Secretarv of the Interior thereof and countersigned by 
the Commissioner of Patents, bearing date and year last aforesaid, 
which letters patent were issued to the said Elon A. Marsh and 
Minard Lafever, as assignee aforesaid, and numbered 236,052, 
whereby tlicre was granted and secured to the said Elon A. Marsh 
and Minard Lafever, their heirs, administrators, and assigns, for the 
term of seventeen years from and after the date thereof, the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said invention and improvement 
as set forth in said letters patent, which are now on record in the 
United States Patent Office, as by the said letters patent or a‘certi- 
fied copy of the same, in court ready to be produced, will more fully 
and at large appear, a copy of the specification and drawing whereof 
being hereunto annexed, marked Exhibit “A,” by virtue whereof 
Elon A. Marsh and Minard Lafever became the owners of all the 
rights and privileges granted and secured in and by said letters 
patent. 

3. That the said Elon A. Marsh and Minard Lafever, being 

516  ~=at that time the full and exclusive owners of said invention 
and letters patent, did, on or about the 5th day of March, A. 

D. 1881, by an instrument in writing, sell, grant, and assign to the 
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said James Scott all their right, title,and interest in and to an un- 
divided one-third interest of said letters patent, which said assign- 
ment was duly recorded in the Patent Office of the United States, at 
Washington, in Liber N 26 of Transfers of Patents, on page 193, and 
is to the court now here shown. 

4. That by virtue of the premises your orators became and are 
now the sole and exclusive owners of the said letters patent No. 
236,052 and the inventions and improvements described therein, 
and ofall the rights and privileges granted and secured or intended to 
be granted and secured thereby; that since they obtained said patent 
and became the owners thereof, as aforesaid, they have invested con- 
siderable sums of money, and have been to great trouble in and about 
said invention in making the same profitable to themselves and 
useful to the public; that said invention has been and is of great 
benefit and advantage; that they have granted a large number of 
licenses for the manufacture, use, and sale of said invention, and that 
the public, with the single exception of the defendant, have acknowl- 
edged and acquiesced in the aforesaid rights of your orators, and 
your orators believe that they will realize and receive large gains 
and profits therefrom if infringements by said defendant and its 
confederates, agents, and representatives can be prevented. 

5. Yet the defendant, well knowing the premises and the rights 
secured to your orators aforesaid, but contriving to injure your ora- 
tors and to deprive them of the benefits and advantages which 
might and otherwise would aecrue unto them from said inventions, 
after the issue of said letters patent No. 236,052, as aforesaid, and 
before the commencement of this suit, did, as your orators are in- 
formed and believe, without the license or allowance and against 

the will of your orators, and in violation of their rights and — 
517 ~=infringement of the aforesaid letters patent, unlawfully and 

wrongfully and in defiance of the rights of your orators, 
make, construct, use, and vend to others to be used steam-engine 
valve gears made in accordance with and employing and containing 
said invention or inventions, and that they still continue so to do, 
and are threatening to make and vend to others to be used large 
quantities of said steam-engine valve gears and to supply the mar- 
ket therewith. 

6. All in defiance of the rights acquired by and secured to your 
orators, as aforesaid, and to their great and irreparable loss and 
injury, by which they have been and still are being deprived of 
great gains and profits which they might and otherwise would have 
obtained, but which have been received and enjoyed and are being 
received and enjoyed by defendant by and through its unlawful 

> 4. And your orators further show unto your honors, on informa- 
- tion and belief, that said defendants are threatening to sell and dis- 
pose of such machines and improvements to other persons, and your 


orators say that the use of said invention and the preparation for 
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the effect to and do encourage and induce others to venture to in- 
fringe said patent in disregard of your orators’ rights. 

8. They further show that they have caused notice to be given 
to said defendant of such infringements and of their rights in the 
premises, and requested it to desist and refrain therefrom, but it has 
diregarded such notice and refused to desist from said infringe- 
ments and still continues to make, use, and vend to others to be 
used said improved valve gear in infringement of said letters patent 
No. 236,052, in violation of your orators’ rights. 


9. And forasmuch as your orators can have no adequate > 


518 _ relief except in this court, to the end, therefore, that the said de- 

fendant may, if it can, show why your orators should not have 
the relief hereby prayed, your orators pray that the said defendant 
may be required, according to the utmost and best of its knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 
answers make to the premises and to all the several matters herein- 
before stated, and especially whether it has made and is making, 
using, and vending to others to be used all the aforesaid-described 
invention and the extent thereof as fully and particularly as if sep- 
arately interrogated as to such and every of such matters, and may 
be compelled to account for and pay to your orators the profits by 
them acquired and the damages suffered by your orators from its 
unlawful acts. 

10. And your orators pray that the said defendant, Nichols, Shep- 
herd & Co., its servants, agents, attorneys, and workmen and each 
and every of them, may be restrained and enjoined, provisionally 
and perpetually, by the order and injunction of this honorable court 
from directly or indirectly making, using, vending, working, or 
putting into practice, operation, and use or in anywise counterfeit- 
ing or imitating the said invention or any part thereof or any ma- 
chinery made in accordance therewith, and that the said defendant 
may be decreed to pay the costs of this suit, and that your orators 
may have such other and further relief as may be agreeable to 
equity. 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this court, commanding, enjoining, and restraining the 
said defendant, Nichols, Shepherd & Company, and its agents, serv- 
unts, attorneys, workmen, and each and every of them, as is herein- 
before prayed in that behalf. 

May it please your honors to grant unto your orators the writ 

519 of subpcena, issuing out of and under the seal of this court, 

directed to said defendant, Nichols, Shepherd & Company, 

commanding it by a certain day, under a certain penalty, to be and 

appear in this court, then and there to answer the premises and 
abide such order and decree as may be made against them. 


And your orators will ever pray, ete. 
ELON A. MARSH. 


MINARD LEFEVER. 
JAMES SCOTT. 
R. A. PARKER, 
Solicitor for Complainants and of Counsel. 
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STATE AND Eastern District oF MICHIGAN, 88: 


On this 8th day of June, A. D. 1881, before me personally ap- 
peared Elon A. Marsh, Minard Lefever, and James Scott, to me 
known to be the persons subscribing the foregoing bill of complaint, 
and made oath that they have read the same and know the contents 
thereof, and that the same is true of their own knowledge except as to 
those matters stated to be on information and belief, and as to those 
matters they believe it to be true. 

| MYRON H JOY, 


United States Commissioner for the Eastern District of Michigan. 


“Exhibit A” attached to this bill consists of the Patent Office 
drawing and specification of letters patent No. 236,052. 
Dated Dec. 28, 1880. 


Endorsed: 2753. United States circuit court, eastern dist. of 
Mich. In equity. Elon A. Marsh ef al. vs. Nichols, Shepard & Co., 
a corporation. Bill for infringement of patent. Filed in clerk’s 
office June 9, 1881. A. Mandell, clerk. R.A. Parker, compl’ts’ 
sol’r & of counsel. 


520 Answer. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsu, Minarp Lerever, and JAmgs Scort, vr en 8 | 
ants, 


| v8. 
NicHois, SHEPHERD & Co., Defendant. 


The answer of tle above-named defendant, Nichols, Shepherd & 
Company, to the complaint of the abové-named complainants, shows : 

First. This defendant denies that the said Elon A. Marsh was the 
original and first inventor of a new and useful improvemeut in 
steam-engine valve gear, as described in the letters patent mentioned 
and described in said complaint. 

Second. This defendant knows nothing, except as it has been in- 
formed by said complaint or by hearsay, of the issuing of letters pat- 
ent to said Elon A. Marsh and Minard Lefever,and therefore neither 
admits nor denies the allegation contained in paragraph second of 
said bill, but leaves complainants to such proof thereof as they may 
deem advisable. 

Third. This defendant knows nothing of the transfer of any rights 
by complainants Marsh and Lefever to complainant Scott. 

Fourth. Defendant denies that complainants because of said let- 
ters patent have acquired any exclusive right to manufacture, vend, 

or claim anything whatsoever; and defendants know noth- 
521 ingof any moneys that may have been expended in and about 
ae their so-called invention, or what, if any, licenses for the 

_ manufacture and sale thereof they may have sold or granted; but 
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defendant denies that the public, with the single exception of this 
defendant, have acquiesced in their claim. 

Fifth. Defendant further says that upon investigation it became 
convinced and charges the fact to be that the so-called invention of 
complainants has been long known to the general public, and that 
in the specific form, as described in the complainants’ bill, it was of 
no value as a mechanical device; that owing to necessary imperfec- 
tions in the material and manufacture of devices of this sort the in- 
stability of the gearing and the consequent irregular vibrations of 
the valves was such as to render the devices of little or no value. 

This defendant, consequently believing that the device was public 
property, instructed one of its workmen to devise something to over- 
come this defect, and as assignee of his invention has procured to be 
patented a device for overcoming such defects and is making use of 
the same, though not in large quantities. 

Sixth. And defendant further shows, upon information and belief, 
that in or about the year 1865 there was in public use in Bowling 
Green, Kentucky, on aswitch engine employed on the Louisville and 
Nashville railroad, a device similar in all respects to that described 
in the complainants’ claim and used for the same purpose; that this 
defendant has been unable to procure the names of the parties who 
examined and operated said engine containing said device, and 
prays that he may insert the same when he shall hereafter discover 
them. : 

Seventh. That in the year 1858 one James Farrabee procured a 
patent in England for a cut-off valve gear having an identical ar- 

rangement and embodying precisely the same principles as 
522 those contained in complainants’ claim; thatsuch patent was 

numbered 2858 for the year 1858, and differs from the device 
of complainants only in this—that where complainants have two in- 
termeshing cog-wheels of equal diameter the English device had 
cog-wheels one of which contained twice as many teeth as the other, 
but the mechanical results arrived at were the same. 

Eighth. That in the year 1853 a patent was granted to one Shaw 
in England, numbered 210 of that year, for a device embodying the 
principle of complainants’ claim. 

Ninth. That defendant is informed that certain persons, whose 
names it cannot now give, in Taunton, Massachusetts, manufactured 
and used precisely similar devices many years ago, and that defendant 
is causing extensive inquiries to be made in that vicinity, and asks 
that it may be permitted to amend this answer, including the names 
and residences of such persuns. 

Wherefore this defendant prays to be hence dismissed with its 
costs and charges in this behalf sustained. 

JOHN NICHOLS, President. 
EDWIN C. NICHOLS, Secretary. 
ALFRED RUSSELL, 
C. F. BURTON, 
Solicitors and of Counsel for Defendant. 


The answer of the above-named defendant, Nichols, Shepard & 
37—126 
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Co., was taken, under the common seal of said corporation, as by the 
seal affixed appears, at Battle Creek, the lst day of September, A. 
D. 1881. 
[CORPORATE SEAL. | ALFRED RUSSELL, 
C. F. BURTON, 
Solicitors and of Counsel for Defendant. 


(Indorsed :) 2753. United States circuit court. In equity. Elon 
A. Marsh e al. vs. Nichols, Shepard & Co. Answer of defendant. 
Filed September 22, 1881. A. Mandell, clerk. 


To this answer complainants replied September 30th, 1881 : 


522a Replication. 


The Circuit Court of the United States for the Eastern District of 
Mich. In Equity. 


v8. 


Eton A. MAarsu, Minarp LaFeEver, and James Scorr, Compl’ts, 
NicHoLs, SHEPARD & Co., a Corporation, Def’ts. 


The replication of Elon A. Marsh, Minard La Fever, and James 
Scott, complainants, to the answer of Nichols, Shepard and Co., a 
corporation, defendants. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufticiencies 
of the said answer, for replication thereunto say that they will aver, 
waiptain, and prove their bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendants — uncertain, untrue, and insufficient to be re- 
plied unto by these repliants; without this, that any other matter or 
thing whatever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby. well and 
sufficiently replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things these repliants are and will 
be ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray asin and by their said bill they have already 
prayed. 

R. A. PARKER, 
Solicitor for Complainants. 


Dated — day of ——, A. D. 188-. 


[Endorsed :] 2753. The circuit court of the United States for the 
eastern district of Michigan. Inequity. Elon A. Marsh et al.,com- 
lainants, vs. Nichols, Shepard & Co., defendants. Replication. 
iled this 30th day of September, 1881, in clerk’s office. A. Man- 
dell, clerk. , solicitor for complainant. 
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523 Inthe Cireuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


Kron A. Marsu, MInarp Lerever, JAMeEs Scorr 
v8. 
NicHors, SHEPHERD & Co. 


And now comes the said defendant, Nichols, Shepherd & Co., and 
shows unto the court that since the signing and filing of its answer 
hereinbefore signed and filed it has discovered evidence of the ex- 
istence of certain patents granted in England to divers persons, 
which defendant is advised describe in language and delineate in 
figure mechanical devices which embody the same combination as 
that which is described in complainants’ patent; that such patents 
are described in English patent No. 2758 of 1859, granted to Charles 
Sells, and in patent No. 3308 of 1865, granted to W. Clark, and in 
other patents of later years. 

That defendant, when served with complaint in this cause, pro- 
cured investigation to be made among the various records accessible 
to its attorney, but did not make discovery of the above-indicated 
inventions in time to give notice of them to complainant in its said 
auswer, and that after its said answer was filed it caused more com- 
plete search to be made, and that the knowledge of the said devices 
was had for the first time by defendant about the middle of Decem- 
ber, 1881. Wherefore pstitioner prays that it may amend its said 
answer heretofore filed in this cause by including therein a notice 
in the following words: This defendant further says that it is in- 
formed and believes that the invention described in the patent in 

said complainant’s bill named and described was not novel, 
524 but was described anterior to the supposed discovery thereof 

by the said complainant in the specifications of the following 
English patents: 

Patent No. 2758 of 1859, granted to Charles Sells; patent No. 3308, 
granted to W. Clark. | 

(Signed) NICHOLS, SHEPHERD & CO., 
By E. C. NICHOLS, Treasurer. 


SraTe AND Eastern District or MICHIGAN, 
. 88 
County of Calhoun, 


E. C. Nicnots, being duly sworn, deposes and says that he is 
treasurer of said corporation; that the preparation of the defense in 
the above-entitled cause has been entrusted to the care of this de- 
ponent, and that the said petition has been read to deponent and 
its contents are known to him, and that the facts therein stated are 
true to the best of deponent’s information, knowledge, and belief. 


(Signed) E. C. NICHOLS. 


Subscribed and sworn before me this 11th day of January, 18382. 


(Signed) FRANK W. DUNNING, 
Notary Public. 
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Sir: Please take notice that, relying on the foregoing petition, I 
shall appear in court on Monday, the 16th day of January, 1882, 
and move the court for a rule granting permission to defendant to 
amend its answer and give the notice specified in the said petition. 
Such application will be made at the opening of court or as soon 
thereafter as counsel can be heard. 

| ALFRED RUSSELL, 
Solicitor for Defendant. 


To R. A. Parker, Esq., solicitor for complainants. 


525 (Indorsed :) Circuit court of the United States for E. D. of 

Michigan. In equity. Elon A. Marsh vs. Nichols, Shepherd 
& Co. Petition and notice of motion for order to amend. Alfred 
Russell, attorney for defendant, 91 Griswold street (rooms 48 to 49), 
Detroit. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eron A. MArsH ef al. 
vs. 
NicHoLs, SHEPHERD & Co. 


And now comes the said defendant and moves the court now here 
that a rule be entered in this cause allowing defendant to amend its 
auswer in accordance with its petition for that purpose heretofore 
filed in this cause, and that an extension of time be granted to de- 
fendant to enable it to introduce testimony in support of its said 
answer. 

This motion is based on the said petition and on the affidavits 
herewith filed and served. 

ALFRED RUSSELL, 
Solicitor for Defendant. 


Sir: The foregoing motion will be brought on for argument on 
Monday, the 23d of January, at the opening of court on that day 
or, etc. , 

ALFRED RUSSELL, 
Solicitor for Defendant. 
Detroit, January 20, 1882. 


526 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


v8 


Eon A. Magsu, MINARD LEFEVER, JAMES Scorr 
NicHois, SHEPHERD & Co. 


STraTE AND Eastern District oF MICHIGAN, - 
County of Calhoun, 


E. C. NicnHots, being duly sworn, deposes and says that he is the 
treasurer of the defendant corporation, and that preparation of the 


oe . y 
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defense of the said defendant in this suit has been mainly entrusted 
to deponent; that upon receiving a copy of complainants’ bill he 
began an investigation and procured others to make an investiga- 
tion relative to the prior use by others than complainants of the 
device described and claimed to be covered by the letters patent de- 
scribed in complainants’ bill. 

That as a result of such investigation deponent learned that vari- 
ous patents had been granted in England which deponent was ad- 
vised anticipated complainants’ device, and deponent advised his 
counsel of such discoveries, and a notice thereof was inserted in 
defendant’s answer. 

Deponent also was informed that devices similar to that described 4 
in complainants’ bill had been made and used in this country; that % 
deponent’s information in this respect was not entirely satisfactory, q 
and deponent caused such notice thereof to be inserted in the said a 
answer as he then thought -he was justified in making, with the 
statement appended to said notice that deponent desired to make 
further investigations and to give such further notice as his further 

investigations would warrant. 
527 That upon the filing of defendant’s answer deponent did 
not cease making investigation and continued to procure 
investigation to be made by others, and in December, 1881, received 
information that certain other English patents existed covering 
devices which deponent is advised are mechanically equivalent to 
the device claimed by complainants. 

That deponent immediately and about the 14th day of December 
advised his counsel of such discoveries, and requested him to verify 
such discoveries and take proper action concerning the notice to be 
given thereof; that deponent is still continuing his investgation 
relative to said matter; and further deponent saith not. 4 

E. C. NICHOLS. 3 

Subscribed and sworn to before me this 9th day of January, 


A. D. 1882. 
FRANK W. DUNNING, 
Notary Public, Calhoun County, Michigan. 


[| Endorsed:] In the circuit court of the United States for the 
eastern district of Mich. In equity. Elon A. Marsh vs. Nichols, 
Shepard & Co. Motion for leave to amend answer and extension of 
time to take testimony. Alfred Russell, sol’r for def’t. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. MARSH ! 


v8. 
NICHOLS, SHEPHERD & Co. 


Motion for leave to amend answer and for extension of time to 


take testimony. 
ALFRED RUSSELL, 
Solicitor for Defendant. 
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528 Order Granting Leave to File Amendment to Answer. 


& At a session of the circuit court of the United States for the east- 
a ern district of Michigan continued and held, pursuant to adjourn- 
3 ment, at the district court room, in the city of Detroit, on Monday, 
the twenty-third day of January, in the year one thousand eight 
hundred and eighty-two. 

Present: Honorable Henry B. Brown, district judge. 


Eton A. Marsa, MiInarpD LErFever, and James Scorr ) 
v8. > Inu Equity. 
NicHOLS, SHEPHERD & Co. j 


The motion of defendants for leave to file amended answer in this 
cause, now coming on to be heard, is argued by counsel for respective 
parties, and, the same having been duly considered, it is ordered such 
leave to be granted upon payment by defendant to complainants of 
a solicitor’s fee of ten dollars; and it is further ordered that the time 
to take testimony in said cause be extended ninety days from this 
date, forty-five days of which time is granted to complainants in 
which to take their testimony and forty-five days thereof to defend- 
ant in which to take its testimony. 


529 On the 23d of January, 1882, on foregoing petition and 
order, defendant amended its answer as follows: 


(Title of court and cause.) 


And now comes the said defendant, and, under the permission of 
the court, amends its said answer heretofore filed in this cause, and 
for amendment thereto says: 

This defendant further says that it is informed and believes that 
the invention described in the patent in said complainants’ bill 
named and described was not novel, but was described anterior to 
the supposed discovery thereof by the said complainant in the speci- 
fication of the following English patents: 

. Patent No. 2758 of 1859, granted to Charles Sells. 
Patent No. 3308 of 1865, granted to W. Clark. . 
| NICHOLS, SHEPHERD & CO., 


By E. C. NICHOLS, Treasurer. 
ALFRED RUSSELL, 
Solicitor for Defendant. 


Endorsed: 2753. United States circuit court of the U. S. for the 
. D. of Mich. In equity. Elon A. Marsh vs. Nichols, Shepard & 
>». Amendment to answer. Filed iu clerk’s office March 10, 1882, 

consent as of Jan’y 23rd, 1882. A. Mandell, clerk. 


‘ 
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529a The Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


v8. 


Eton A. Marsa, Minarp LA Fever, and James Scorr, eye 
NicHois, SHeparp & Co., a Corporation, Def’ts. 


The replication of Elon A. Marsh, Minard La Fever, and James 
Scott, complainants, to the amendment to an amended answer of 
Nichols, Shepard & Co., a corporation, defendants. 


These repliants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of the said amended answer, for replication thereunto say that they 
will aver, maintain, and prove their bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
said amended answer of the said defendants — uncertain, untrue, 
and insufficient to be replied unto by these repliants; without this, 
that any other matter or thing whatever in the said answer con- 
tained material or effectual in the law to be replied unto and not 
herein and hereby well and sufficiently replied unto, confessed and 
avoided, traversed or denied, is true; all which matters and things 
these repliants are and will be ready io aver, maintain, and prove 
as this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 

R. A. PARKER, 


Solicitor for Complainants, 


Dated — day of , A. D. 188-. 


[Endorsed :] 2758. (190.) Circuit court of the U. S. for the east- 
ern district of Mich. In equity. Elon A. Marsh, Minard La Fever, 
and James Scott, complainants, vs. Nichols, Shepard & Co., defend- 
ants. Replication toam’d answer. - We hereby consent that this rep- 
lication may be as of the 23rd day of January, 1882. Filed in 
clerk’s office March 17, 1882. A. Mandell, clerk. , solic- 
itor for complainants. 


530 Motion to Strike Exhibit “A” from Files. 


Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsa, Minarp Lerever, and JAmMgs Scorr 
v8. 
NicHois, SHEPARD & Co. 
Unitep STATES OF AMERICA, 
Stale and Eastern District of Michigan, 


And now comes the said defendant, by Alfred Russell, its solicitor, 
and moves the court now here to strike froin the files and from the 
testimony in this court a certain paper marked as Exhibit “A,” by 
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Eugene Converse, notary public, before whom testimony was taken 
from complainants, for the reason that said paper, Exhibit “A,” has 
been materially changed, without the consent of defendant or de- 
fendant’s solicitors, by the addition thereto of what purports to be the 
signature of “A. Bell,” acting Secretary of the Interior. Said mo- 
tion is founded on the affidavit of Charles F. Burton, herewith filed. 
ALFRED RUSSELL, 
Solicitor for Defendant. 


531 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


Evon A. Marsa, Minarp LEFrever, JAMES Scorr ) 


v8. 
NicHots, SHEPHERD & Co. ( 


Unitep STaTEes OF AMERICA, ws 
State and Eastern District of Michigan, { ~ 


CHARLEs F. Burton, being duly sworn, deposes and says that he 
attended, at Battle Creek, Mich., in November, 1881, at the examina- 
tion of witnesses called on behalf of complainants before Eugene 
Converse, a notary public in Battle Creek, Michigan; that at said 
time and as a part of the testimony on behalf of said complainants 
the said complainants produced and offered in evidence a certain 
paper, “seo written and partly printed, bearing the seal of the In- 
terior Department of the United States, and claimed by the said 
complainants to be original letters patent granted by the United 
States to said Elon A. Marsh and Minard Lefever, conferring on them 
the exclusive right to a certain device therein described, being the 
same device described in complainants’ bill of complaint filed in this 
cause; that said paper was received by said Eugene Converse, notary 
public, and by him marked Exhibit “A,” to be filed in said cause, 
but that said Exhibit “A” was not retained by said Eugene Couverse 
and attached to the testimony taken by him, but under an agree- 
ment between the respective solicitors for complainants and defend- 
ant was retained by complainants; that at the time said Exhibit 
“A” was offered in evidence deponent examined it and found that it 
was not signed by the Secretary of the Interior or by any one pur- 
porting to sign in lieu of the Secretary of the Interior, and 
532 deponent therefore concluded that the said paper was nota 
valid letter patent; that deponent did not again see said Ex- 
hibit “A” until Thursday, the 30th day of March last past, and de- 
ponent then learned that since said Exhibit “A” was offered in evi- 
dence at Battle Creek it has been materially altered by the addi- 
tion thereto of a signature of “ A. Bell,” acting Secretary of the Inte- 
rior; that said signature was added to exhibit after it was offered 
and introduced in evidence and before said 30th day of Mareh with- 
out the knowledge or consent of said defendant, as this deponent is 
advised, who has been hitherto acting as solicitor for and in active 
_ ¢harge of the defendant’s case; that, except as herein stated, depo- 
_ ment does not know when or by whom said signature was added. 
EARS tee a CHARLES F. BURTON, 


* ad 


Bie S. 
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Subscribed and sworn to before me this sixth day of April, 1882. 
CHARLES H. CAMPBELL, 
Notary Public, Wayne County, Michigan. 


(Indorsed :} 2753. Circuit court of U. 8. for E. D. of Mich. In 
equity. Elon A. Marsh et al. vs. Nichols & Shepherd. Motion to 
strike Exhibit “A,” complainants’ testimony, from files and affidavit 
supporting motion. Filed April 6th, 1882. John Graves, deputy 
clerk. 


533 Stipulation as to Exhibit “A.” 


Cireuit Court of the United States for the Eastern Distriet of Michi- 
gan. In Equity. 


ELon A. Marsu, MINARD LEFEVER, and JAMgs Scort, Complain- 
ants, 
v8. 
NicHOLs, SHEPHERD & Co., Defendant. 


lt is hereby stipulated by and between the respective parties 
hereto, bv their respective counsel, that the following are admitted 
to be the facts of a portion thereof relative to Complainants’ Exhibit 
“A,” and that the same without further proof may be considered, so 
far as relevant, competent, or material, on any motion or atany stage 
of the cause, including final hearing. 

That the paper marked Exhibit “A” by Eugene M. Converse, 
special examiner, was received from the Patent Office of the United 
States by complainants Marsh and Lefever on or about the 2d day 
of January, A. D. 1881, in all respects in the same condition as it 
now is, save the words “A. Bell” were not thereon where they now 
appear; and, further, that the signature of E. M. Marble, Commis- 
sioner of Patents, and the seal of the Patent Office of the United 
States are genuine. | 

That complainants, Elon A. Marsh; Minard Lefever, and James 
Scott, or either of them or their counsel had no knowledge of any 
omission of the signature of the Secretary of the Interior to said Ex- 
hibit “A,” and in all respects supposed it regular, never having had 
their attention called to the same until long after the commencement 
of this suit and on or about the 12th day of February, A. D. 

1882. 
534 That thesaid Exhibit“A” was thereafter,on orabout the 17th 
day of February, 1882, sent by their solicitor, R. A. Parker, 
to the United States Patent Office, at Washington, D. C., accompa- 
nied by a request from complainants Marsh and Lefever to have the 
mistake corrected, and also by a letter from their said solicitor and 
counsel, which said letter was as follows: 


. 


Derroit, Micu., February 17, 1887. 
To the Commissioner of Patents, Washington, D. C. 
Sir: Herewith I enclose patent No. 236,052, granted to Elon A. 
Marsh and oe December 28, 1880; also a letter from Elon A. 
38— 
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Marsh to you, requesting the correction of a mistake, to wit, the 
failure of the Secretary of the Interior to sign the same. It does 
not seem to me that rule 164 covers this case, as it is not a mistake 
in the specification, and I can find no rule of practice or decision by 
the Secretary of the Interior on the point, yet I presume such cases 
have occurred before this in the office. 

I would suggest that, if possible, the correction (or signing) should 
be so made that all of the patentee’s rights in the patent would re- 
main intact from its issue—i. ¢., a signing nunc pro tune. 

If this cannot be done, and done without another issue, I submit 
that it should run for 17 years from the date of the new issue. — 

See Grant vs. Raymond, 6 Pet., 2412. 
Also Woodworth vs. Hall, 1 W. & M., 260. 


If there should be any doubt about the proper method of correc- 
tion and its legal effect I would be glad to have you notify me on 
the views of the office before correction, as suits are already pend- 
ing, based upon this patent, in which I am solicitor for patentees, 
and upon which the effect of this error may be very serious in their 


rights. ats 
Yours very truly, R. A. PARKER. 


535° $That said Exhibit “A” was, on or about the 24th day of 
February, A. D. 1882, returned to said solicitor, R. A. Parker, 
signed “A. Bell, acting Secretary of the Interior,” and with no other 
further change thereof. 
April 13, 1882. 
: ALFRED RUSSELL, 
CHARLES F. BURTON, 
Solicitors for Defendants. 
R. A. PARKER, | 


Solicitor for Complainants. 


(Indorsed :) 2753. United States court, E. D. of Michigan. In 
equity. Elon A. Marsh et al. vs. Nichols, Shepherd & Co. Stipula- 
tion as to Exhibit “A.” Filed in clerk’s office April 15th, 1882. A. 
Mandell, clerk. 


Order Denying Motion to Strike Out Exhibit. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the twenty-sixth day of June, in the year one thousand eight hun- 
dred and eighty-two. 

Present: The Hon. Stanley Matthews, associate justice of the Su- 
preme court, and Honorable Henry B. Brown, district judge. 


Eton A. MarsH, Minarp LEerever, and James Scortr 
v8 In Equity. 


NICHOLS, SHEPHERD & Co. 
In this case a motion by defendant to strike an exhibit from 
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the files having been brought on for argument, after hearing 
Messrs. Burton & Russell in favor of said motion and Mr. R. A. 
Parker in opposition thereto, said motion is by the court now here 
denied without prejudice to the right of defendant to object to the 
introduction of such exhibit on the hearing of the cause. 

Judge Brown did not sit in this case. 


535a Order Suppressing Deposition of James Miles. 


At a session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Monday, the 
eleventh day of September, in the year one thousand eight bundred 
and eighty-two. 

Present: The Honorable Henry B. Brown, district judge. 


ELron A. Marsu, Minarp LAFEVER, and JAmes Scorr 
v8. In Equity. 
NIcHOLs, SHk£PARD & CoMPANY. 


In this cause a motion by the complainants to suppress the depo- 
sition of James H. Miies, heretofore taken and filed on behalf of the 
defendant, having been brought on for argument, after hearing Mr. 
Parker in favor of said motion and Mr. Burton in opposition thereto, 
said motion is granted and said deposition is hereby suppressed. 


536 Order Allowing Amendment to Answer. 


At a session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Monday, the 
third day of July, in the year one thousand eight hundred and 
elghty-two. 

Present: The Honorable Henry B. Brown, district judge. 


Eton A. Marsu, MINARD LEFEVER, and JAMEs ScoTrT 
v8. In Equity. 
NIcHoLs, SHEPHERD & Co. | 


In this cause a motion by defendant for leave to amend answer 
having been brought on for argument, afier hearing counsel for 
respective parties thereon, leave is granted to said defendant to 
amend its answer by including therein the following words: “ This 
defendant further says that it is informed and believes that the in- 
vention described in complainants’ bill, named and described, was 
not novel, but was described anterior to tlie supposed discovery 
thereof by the said complainants in the specification of the follow- 
ing English patent, patent No. 1424 of 1873, granted to Robert 

Asquith.” On payment by said defendant to plaintiffs’ 
537 attorney of ten fe attorney fee, on this motion and on 

motion of Mr. Parker, of counsel for complainants, the time 
to take proof in this cause is hereby extended sixty days. 
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Defendant again amended its answer as follows: 
(Title of court and cause.) 


And now comes the said defendant, under leave of the court here- 
tofore granted, and amends its answer by inserting the following 
clause: 

This defendant further says that it is informed and believes that 
the invention described in the patent in said complainants’ bill — and 
described was rot novel, but was described anterior to the supposed 
discovery thereof by. the said complainants in the specifications of 
the following patent: Patent No. 1424 of 1873, granted to Robert 
Asquith. 


NICHOLS, SHEPHERD & CO., 
By C. F. BURTON, Counsel for Defendant. 


ALFRED RUSSELL, 
Solicitor for Defendant. 


Signature of defendant in person is waived, but the amendment 
may be signed by defendant’s counsel for it. 
R. A. PARKER, 


Solicitor for Complainants. 


[ Endorsed :] 2753. Circuit court of the United States for the 
eastern dist. of Mich. In equity. Elon A. Marsh vs. Nichols, 
Shepard & Co. Amendment to answer. Filed in clerk’s office Sept. 
14 as of July 5th, 1882. Walter S. Harsha, clerk. Alfred Russell, 
sol’r for def ’ts. 
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537a Replication. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsu, Minarp LA Fever, and James Scorr,; Compl’ts, 
V8. 
NicHOLs, SHEPARD & Co., a Corporation, Def’ts. 


The replication of Elon A. Marsh, Minard La Fever, and James 
Scott, complainants, to the 2nd amendment to and amended answer 
of Nichols, Shepard & Co., a corporation, defendants. 


These repliants, saving and reserving to themselves now and at all 
times hereafter all and all manner of benefit and advantage of excep- 
tions which may be had or taken to the manifold insufficiencies of the 
said second amended answer, for replication thereunto say that they 
will aver, maintain, and prove their bill of complaint to be true, 
_ certain, and sufficient in the law to be answered unto, and that the 
said second ainended answer of the said defendants is uncertain, 
untrue, and insufficient to be replied unto by these repliants ; with- 


his, that any other matter or thing whatever in the said answer 
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contained material or effectual in the law to be replied unto and 
not herein and hereby well and sufficiently replied unto, confessed 
and avoided, traversed or denied, is true; all which matters and 
things these repliants arefand will be ready to aver, maintain, and 
prove as this honorable court shall direct and humbly pray as in 


_and by their said bill they have already prayed. 


R. A. PARKER, 
Solicitor for Complainants. 
, A. D. 188-. 


Dated — day of 


[Endorsed :] 2753. The circuit court of the U.S. In equitys 
Elon A. Marsh et al., complainants, vs. Nichols, Shepard & Co., a cor- 
poration, defendants. Replication. Filed this 5 day of July, 1882. 
Walter S. Harsha, clerk. , Solicitor for complainant. 


376 Heard and Submitted. 


or 


At a session of the circuit court of the United States for the 
eastern district of Michigan continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Saturday, 
the tenth day of February, in the year one thousand eight hundred 
and eighty-three. 

Present: The Honorable Henry B. Brown, district judge. 


Exton A. MAarsu, MINARD LAFEVER, and James Scorr 


v8. bis Equity. 
NicHots, SHEPARD & CoMPANY. 


This cause coming on to be heard on pleadings and proofs, after 
hearing the arguments of counsel, said cause is submitted. 


537¢ Stipulation Relative to Exhibit A. 


DEPARTMENT OF THE INTERIOR. 


Be it remembered that Edgar M. Marble, who has signed the fore- 
going certificate, is Commissioner of Patents, and that to his attesta- 
tions full faith and credit are and ought to be due. 

In testimony whereof I have hereunto subscribed my 
[seAL.] name and caused the seal of the Department to be affixed 
on this twenty-ninth day of April, in the year of our Lord 
one thousand eight hundred and eighty-two. 
H..-M. TELLER, 
Secretary of the Interior. 
H. M. L 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATent OFFICE, 
W asHuineton, D. C., April 28th, 1882. 
Sir: In the matter of the letters patent granted to Elon A. Marsh 
and Minard Lefever, upon the application of said Elon A. Marsh, 


? * is ie 
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: December 28th, 1880, for an improvement in steam-engine 
538 valve gear, concerning the issuance of which you ask in your 
communication of the 18th inst. to be furnished with certaia 
information under the seal of this office, you are informed that the 
files and records of this office show as follows: 

First. That the application of Elon A. Marsh, of Battle Creek, 
Calhoun eounty, Michigan, for letters patent for improvements in 
steam — valve gear, accompanied by the first Government fee, $15, was 
received in this office May 3d, 1880, and numbered 8877, series of 
1880. 

Second. That the first action by the examiner was May 24th, 
1880, and the last November 19th, 1880, allowing the case. 

Third. That notice of said allowance, as provided by section 4885 
Revised Statutes, was mailed November 22d, 1880, to Elon A. Marsh, 
ass’or, care Alexander & Mason, ass’or, present; copy attached, 
marked “A.” 

Fourth. That the final Government fee, $20, was paid December 
9th, 1880, by Messrs. Alexander & Mason, the attorneys in the case, 
with instructions to send the letters patent to Marsh & Lefever, 
Battle Creek, Mich. 

Fifth. That the case was placed in the weekly issue of patents 
December 25th, numbered 236,052, and duly entered in the alpha- 
betical list of patentees, vol. 2, 1880, on page 13, in the words and 
figures as follows: 


No. Patentee. Invention. Date of patent. 
236,052. Elon A. Marsh, ass’or Steam-engine December 28. 
4 to Minard Lefever. valve gear. 


Sixth. That the weekly issue of patents issued December 28, 1880, 
consisted of letters patent numbered consecutively from 235,844 to 
236,136, both inclusive, none of which, save 235,865, 235,873, and 
235,987, were withdrawn from the issue after it was originally made 
= as appears from memoranda of withdrawals preserved in the 
office, 

Seventh. That the specification and drawing of said letters 

539 patent were duly printed and published, under the provision 

of section 490 R.S., as part of the issue of et an 28th, 

1880, as letters patent No. 236,052 of that date. See pages 1232 

and 340, drawings, monthly volume specifications, and drawings 
of patents, U.S. Patent Office, December, 1880, certified copies. 

ighth. That the grant of said letters patent were regularly and 

_ completely prepared, presented to the Commissioner of Patents and 

acting Seeretary of the Interior for signature, and the seal of the 

Patent Office affixed, as appears by the record thereof under No. 

236,052, in No. 361, heads of patents, Patent Office, December 21, 

1880, to January 11th, 1881. 2 

Ninth. That said letters patent, supposed to be complete in every 
respect, were mailed December 28th, 1880, addressed to Messrs. 
Marsh & Lafever, Battle Creek, Mich. For record thereof see alpha- 
betical list of patentees, vol. 2, 1880, page 13. 

But it appears that said letters patent were returned to this office 
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February 23d, 1882, by Mr. R. A. Parker and Mr. E. A. Marsh, and 
attention called to the fact that the signature of Hon. A. Bell, who 
signed the patents issued December 25th, 1880, as acting Secretary 
of the Interior, had been omitted therefrom. They were presented 
to Mr. Bell, still in office, who affixed his signature, and the letters 
patent were returned February 24th, 1882, to Mr. R. A. Parker, 
Bank block, Detroit, Mich. 

The omission of the signature of the acting Secretary, which es- 
caped notice when the letters patent were issued and mailed, was, as 
established by the history and record of the case given above, evi- 
dently purely accidental, and might easily have resulted—probably 
did result—from their being inadvertently laid or withdrawn from 
before the acting Secretary while he was in the act of signing. 

All letters patent are issued on Tuesday. On Tuesday 
540 morning of each week the whole issue of that date, after 
being carefully revised and numerically arranged, are pre- 
sented in one lot to the Commissioner of Paténts for his signature, 
the seal of the Patent Office is then affixed, and they are then laid 
before the Secretary of the Interior for signature, and then returned 
in one lot to the issue and gazette division of the Patent Office for 
delivery. 

The evidence is conclusive that this patent was duly and properly 
prepared ; that it was forwarded with the other patents of that date 
to the Commissioner of Patents for his signature, which it received ; 
that the seal of the Patent Office was duly affixed, and that it was 
returned to the issue division of the Patent Office from the Secretary’s 
office with the other patents as signed and mailed as a patent duly 
issued. 

In all respects save in the matter of the omission of the signature 
of the acting Secretary of the Interior, which was discovered by the 
return of the letters patent to this office February 23d, 1882, the 
records and files and all the evidence obtainable in the Patent Office 
show that letters patent No. 236,052 were only and regularly issued 
upon the application of Elon A. Marsh, inventor,and Minard Le- 
fever, assignee of one-half interest, December 28th, 1880, for an im- 
provement in steam-engine valve gear. 

Very respectfully, KE. M. MARBLE, 
Com. of Patents. 


_Mr. C. M. Alexander, of counsel for Elon A. Marsh, present. 


541 All communications should be addressed: The Commis- 
sioner of Patents, Washington, D. C. 


Serial No. 8877. 


DEPARTMENT OF THE INTERIOR, 
U. S. Parent Orrice, 
Wasuinoton, D. C., Nov. 22d, 1880. 
Elon A. Marsh, assn.; Alexander & Mason, asso., present. 
Sir: Your application for a patent for an improvement in steam- 
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sa valve gear filed May 3d, 1880, has been examined and al- 
owed. 

The final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six months from the time of 
this present notice of allowance. If the final fee is not paid within 
that period the patent will be withheld and your only relief will be 
by a renewal of the application, with ‘additional fees, under the 
etepn of section 4897 Revised Statutes. The office aims to de- 
iver putents upon the day of their date and on which their term 
begins to run, but to do this properly applicants will be expected to 
pay their final fees at least twenty days prior to the conclusion of 
the six months allowed them by law. The printing, photo-litho- 
graphing, and engrossing of the severai patent parts preparatory to 
final signing and sealing will consume the intervening time, and such 
work will not be done until after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 
above, giving date of allowance—which is the date of this circular— 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issued to assignees an assignment 

containing a request to that effect, together with the fee for 
542 recording the same, must be filed in this office on or before 
the date of the payment of final fee. Additional copies of 

specifications and drawings will be charged for at the following 
rates: Single copies, uncertified, 25 cents ; twenty copies or more, 10 
cents each. The money should accompany the order. 


Very respectfully, E. M. MARBLE, 


Commissioner of Patents. 


‘The within title is that given by the examiner in charge, as most 
appropriate to your invention. Should you desire a change in the 
same satisfactory reasons must be given therefor on or before the 
payment of the final fee. 

In remitting the final fee give the serial number at the head of 
this notice. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsu, Minarp Lerever, and James Scorr, Com- 
plainants, 
v8. 
NICHOLS, SHEPHERD & Co., Defendants. 


It is hereby stipulated by and between the parties in this cause 
that the annexed statement by Edgar M. Merble, Commissioner of 
Patents, may be considered in evidence in the above cause without 
open for want of form or of oath, but subject on the part of 
either party to all other questions of competency, relevancy, or ma- 
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Dated November 21st, 1882. 
ALFRED RUSSELL, 
Solicitor for Defendant. 
R. A. PARKER, 
Solicitor for Complainants. 


543 (Indorsed :) United States circuit court. In equity. Elon 

A. Marsh et al. vs. Nichols, Shepherd & Co. Stipulation rela- 
tive to Exhibit “A.” Filed in clerk’s office March 6,1883. Walter 
S. Harsha, clerk. 


Decree Dismissing Bill Without Costs to Either Party. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the sixteenth day of April, in the year one thousand eight hundred 
and eighty-three. 

Present: The Honorable Henry B. Brown, district judge. 


Evion A. Marsa, MiInarp LEFEVER, and JAmgs Scorr 
vs. In Equity. 


NICHOLS, SHEPHERD & Co. 


This cause came on to be heard and was argued by counsel for 
respective parties, and thereupon, upon eonsideration thereof, it is 
ordered, adjudged, and decreed that the bill of complaint in this 
cause be, and the same is hereby, dismissed without costs to either 
party. 


544 Plaintiffs’ Claim of Appeal. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Eton A. Marsu, Minarp Lerever, and James Scort, Complain- ) 
ants and Appellants, 


v8. 
Nicnors, SHEPHERD & Co. (a Corporation), Defendant and Ap- | 
pellee. 


To the honorable the Supreme Court of the United States: 


The appeal of Elon A. Marsh and Minard Lefever and James 
Scott, the above-named complainants and appellants, respectfully 
showeth that on the 9th day of June, A. D. 18381, the above-named 
complainants filed their bill of complaint in the said circuit court 
of the United States for the eastern district of Michigan, in equity, 
against the said defendant, alleging that the said complainants were | 
the owners of a certain letters patent of the United States for a cer- 
tain invention, and that said defendant was unlawfully infringing 
the same, and, among other things, praying for an accounting and 
for a perpetual injunction to restrain said infringement; to which 

39—136 
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said bill the said defendant filed its answer and complainants re- 
ae thereto, whereupon such proofs were taken and proceedings 
ad in said cause that on the 16th day of April, 1883, a final decree 
was made and pronounced therein by the said cireuit court, wherein 
it was in substance adjudged and decreed that the said complain- 
ants’ bill be dismissed for want of equity, without costs. 
Wherefore these appellants appeal from the whole of said 
545 ~~ decree of said circuit court to the Supreme Court of the United 
States, and they respectfully pray that the decree of the said 
circuit court and the pleadings, proofs, record, and proceedings in 
said cause may be sent to the Supreme Court of the United States 
without delay, and that the said Supreme Court will proceed to hear 
the said cause anew, and that the said decree of the circuit court and 
every part thereof may be reversed and a decree made therein sus- 
taining the complainants’ said bill, with costs, and that such other 
and further decree may be made as to the Supreme Court may seem 
just. 
(Signed) ELON. A. MARSH, 
MINARD LEFEVER, 
JAMES SCOTT, 
By R. A. PARKER, 
: Solicitor, etc. 
R. A. PARKER, 
Solicitor and of Counsel. 


(Indorsed :) 2753. Circuit court of the United States for the 
eastern district of Michigan. In equity. Elon A. Marsh et al., 
compl’ts, vs. Nichols, Shepherd & Co., defendant. Appeal of com- 
plainants. Filed February 26, 1885. Walter S. Harsha, clerk. 


Order Allowing Plaintiffs’ Claim of Appeal. 


At a session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit,on Thursday, the 
twenty-sixth day of February, in the year one thousand eight hun- 

dred and eighty-five. 
546 Present: The Honorable Henry B. Brown, district judge. 


Eon A. Marsu, Minarp Lerever, and James Scorr 
v8. In Equity. 
NICHOLS, SHEPHERD & Co. 
And now come the said plaintiffs, by R. A. Parker, their solicitor, 
and file a claim of appeal to the Supreme Court of the United 


States from the decree of this court theretofore entered, which claim 
of appeal is hereby allowed. 


Order Allowing Defendant's Claim of Appeal. 


Ata session of the circuit court of the United States for the east- 
ern district of Michigan continued and held, pursuant to adjourn- 


— en 
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ment, at the district court room,in the city of Detroit, on Wednes- 
day, the eleventh day of Mareb, in the year one thousand eight 
hundred and eighty-five. 

Present: The Honorable Henry B. Brown, district judge. 


Eton A. MArsH, MInarp LEFEevER, and.JameEs Scorr 
v8. In Equity. 
NICHOLS, SHEPHERD & Co. 


And now comes the said defendant, by Charles F. Burton, of coun- 
sel, and files a claim of appeal to the Supreme Court of the United 
States from the order of this court suppressing the deposition of James 
Miles, which appeal is now hereby allowed, and bond on appeal is 
fixed at $250. 


547 Unitep STATES OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
aud foregoing are true copies of the following papers and orders 
filed and entered in tl:e cause of Elon A. Marsh ef al. vs. Shepherd, 
Nichols & Co., No. 2753, in said court, in equity, as the same appears 
of record and on file j in my office, viz: 

. Bill of complaint. 

Answer. 

. Replication. 

Order granting leave to file amended answer. 

Amendment to answer. 

. Replication to amended answer. 

Motion to strike Exhibit “A” from files. 

. Stipulation as to Exhibit “A.” 

. Order denying motion to strike out exhibit. 

10. Order allowing amendment to answer. 

11. Order suppressing deposition of James Miles. 

12. Amendment to answer. 

13. Replication to second amended answer. 

14. Minute of hearing and submission. 

15. Stipulation relative to Exhibit “A.” 

16. Decree. 

17. Plaintiffs’ claim of appeal. 

18. Order allowing plaintiffs’ claim of appeal. 
19. Order allowing defendant’s claim of appeal. 


BRS esr 


548 That I have compared the said papers and orders with the 
originals,and they are true and correct transcripts therefrom 

aud of the whole thereof except as noted. 
In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at Detroit, in said district, this 
twelfth day of March, in the year one thousand eight hun- 
dred and eighty-five, and of the Independence of the 
United States of America the one hundred and ninth. 
| WALTER 8S. HARSHA, Clerk. 
Exhibit 18. June 28, 1885. G. Gatrell, official stenographer, 
Marshall, Michigan. 
549 Exhibit 18. Jun- 23, 1885. G. Gatrell, official stenogra- 
pher, Marshall, Mich. 


[SEAL. | 


550 Bill. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


To the honorable the judges of the United States eircuit court for 
the eastern district of Michigan, in equity : 

Your orators, Elon A. Marsh and Minard Lafever, citizens of the 
State and eastern district of Michigan and residing at Battle Creek, 
in said State, bring this their bill of complaint against Nichols, 
Shepard and Company, a corporation organized and doing business 
under the laws of the State of Michigan, in said district, at said city 
of Battle Creek. 

And thereupon your orators complain and say : 

I. That the said Elon A. Marsh was the original and first inventor 
of a certain new and useful im provement in steam-engine valve gear, 
and which had not been known or used before his said invention and 
which was not at the time of the application for letters patent, as 
hereinafter mentioned, in public use or on sale with his consent or 
allowance. 

II. That the said Elon A. Marsh, being as aforesaid the first in- 
ventor and discoverer of said improvements, and the said Minard 
Lafever, assignee of an undivided one-half interest therein from 
the said Elon Marsh, and being citizens of the United States, did 
obtain, on the 28th day of December, A. D. 1880, upon due applica- 
tion therefor, certain letters patent of the United States for said in- 
vention in due form of law, under the seal of the Patent Office of the 

United States, signed by the Secretary of the Interior thereof 
551 and countersigned by the Commissioner of Patents, bearing 

the date and year last aforesaid, which letters patent were 
issued to the said Elon A. Marsh and Minard Lafever, as assignee 
aforesaid, and numbered 236,052, whereby there was granted and se- 
cured to the said Elon A. Marsh and Minard Lafever, their heirs, 
administrators, and assigns, for the term of seventeen years from and 
after the date thereof the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the said 
invention and improvements as set fortin in said letters patent, which 
are now on record in the United States Patent Office, and by the said 
letters patent or a certified copy of the same in court ready to be pro- 
duced will more fully and at large appear, a copy of the specifica- 
tions and drawings thereof being hereunto annexed, marked “ Ex- 
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hibit A,” by virtue whereof said Elon A. Marsh and Minard La- 
fever became the owners of all the rights and privileges granted and 
secured in and by said letters patent. 

III. That the said Elon A. Marsh and Minard Lafever, being at 
that time the full and exclusive owners of said invention and letters 
patent, did, on or about the Ist day of March, A. D. 1881, by an in- 
strument in writing sell, grant, and assign to one James Scott all their 
right, title, and interest in and to an undivided one-third interest of 
said letters patent and to all other inventions in regard to the same 
subject-matter, which said assignment was duly recorded in the Pat- 
ent Office of the United States, at Washington, in Liber N 23 of 
Transfers of Patents, on page 193. 

IV. That since the aforesaid assignment to the said James 
Scott there has arisen a controversy between these complain- 
ants and the said James Scott respecting the said one-third interest 
in said letters patent and the inventions; that said Scott has filed 
his bill in the cireuit court for the county of Cook, State of Lllinois, 
in equity, for the purpose of rescinding the said contract of assign- 
ment, and now disclaims any ownership interest in and to said let- 
ters patent and inventions made subsequent thereto or by virtue of 
said assignments, which said disclaimer, if good and sufficient, equi- 
tably reinvests your complainants with all the right, title, and inter- 
est to said invention and letters patent and any other invention 
within the terms of the said assignment to said Seott, which said 
controversy and suit is undecided and undetermined and is within 
the jurisdiction of the said court; that by virtue of said diselaimer 
and also directly said Scott refuses to join these complainants in 
this their bill, claiming to have no interest in the said patent and 
invention and yielding to these complainants all rights thereto. 

V. That the said Elon A. Marsh was the original and first. in- 
ventor of a certain other new and useful improvement for steam- 
engine valve gears which had not been used before his said inven- 
tion and which was not at the time of his —in public use or on sale 
with his knowledge or consent with intent that the same should 
become public property or to relinquish his rights therein, and being 
as aforesaid the first inventor and discoverer of the said improve- 

ments, and the said Minard Lafever being an assignee of an 
553 undivided interest therein, and being citizens of the United 

States, did, on the 28th day of September, 188], file their ap- 
plication for letters patent upon said invention in the Patent Office 
of the United States ; that upon examination thereof it was therein 
decided that the claims by said Marsh and Lafever, his assignee, 
to said invention were anticipated by letters patent dated July 
July 26, 1881, issued to the defendants for the cause, as assignee of 
one Andrew Hoag, and numbered 244,807 ; that thereupon your 
orators claimed, under the rules and practice of said office, an inter- 
ference between said application of your orators and the owners of 
said patent, to wit, the defendants in this cause; that thereupon 
each party in said interference filed a preliminary statement as to 
the said facts of invention, claimed to be made respectively by each, 
in accordance with the rules and practice of said office; that a 
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large amount of testimony was taken therein, and such proceedings 
had after hearing the argument of both sides that upon the 5th 
day of September, 1884, the said Commissioner of Patents did ad- 
judge that said Marsh was the prior, true, and original inventor of 
the improvements described in the said letters patent issued to said 
Andrew Hoag and assigned to the said defendant herein named, and 
that thereupon letters patent of the United States, properly executed, 
was ordered to issue and did issue in due form to the said Elon A. 
Marsh} on the 25th day of November, 1884, and numbered 308,567, 
and which are to the court now here shown, whereby there was 
granted to the said Elon A. Marsh, his heirs, administrators, and 
assigns, for the term of seventeen years from and after tlie date 
thereof the full and exclusive right and liberty of making, con- 
structing, and using and vending to others to be used the said in- 
vention set forth in said letters patent, which are on record in the 
United States Patent Office, as by the said letters patent in said 
court ready to be produced will more fully and at large appear, 

whereby the said Marsh became the owner of all rights and 
554  ~+privileges granted in and by said letters patent, and that 

by assignment duly recorded the said Lafever has become 
owner of an undivided one-aalf interest therein, whereby the same 
has become vested in him, subject to the claims, rights, and interests 
of the said Scott. 

VI. And your orators further allege that the invention described 
in said letters patent numbered 236,052, dated December 28, 1880, 
and the letters patent numbered 308,567, dated Nov. 25, 1884, are 
capable of being used and are necessarily used conjointly and in 
the same machine or mechanism. 

VII. That by virtue of the premises they became and are now 
the exclusive owners of the said letters patent numbered 236,052 
aud the invention described therein, and also of the said letters 
patent numbered 308,567 and of the invention described therein, 
and of all the rights granted, secured, and intended to be granted 
and secured thereby, subject to said Scott’s rights as may appear. 

That since they have obtained said patents and become the owners 
thereof they have invested considerable money and have been toa 
great expense in and about said invention in making the same profit- 
able to themselves and useful to the public, and that said inventions 
have been and are of great benefit and advantage, and that the 
public, with the single exception of the defendant, has acquiesced 
in the aforesaid riglits of your orators,and your orators believe they 
will realize and receive large gains and profits therefrom if infringe- 

ment by the said defendants can be prevented. 
555 VIII. Yet the defendants, well knowing the premises and 

the rights secured to your orators aforesaid, but contriving to 
injure your orators and to deprive them of the benefits and advan- 
tages which might and otherwise would secure unto them from said 
inventions, after the issue of said letters patent number 236,052 and 
said letters patent number 308,567 as aforesaid and before the com- 
mencement of the suit did, as your orators are informed and believe, 
without license or allowance and against the will of your orators and 
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in violation of their rights and infringement of the aforesaid letters 
patent, unlawfully, wrongfully, and in defiance of the rights of your 
orators ake, construct, use, and vend to others to be used on steam- 
engines valve gears made in accordance with and employing and 
containing in the same macisine said invention or inventions shown, 
described, and claimed in each of said letters patent, and that they 
still continue so to do, and are threatening to make and vend to 
others to be used large quantities of said steam-engine valve gears 
and to supply the market therewith, 

TX. All in defiance of the rights required by and secured to your 
orators by both the said letters patent as aforesaid, and in infringe- 
ment thereof and of all the claims thereof, to their irreparable loss 
and injury, by which they have been and still are being deprived of 
great gains and profits which they might and otherwise would have 
obtained, but which have been received and enjoyed and are being 
received and enjoyed by defendants by and through their unlawful 

doings. 
556 X. And your orators further.show unto your honors on in- 

formation and belief that said defendant is threatening to 
sell and dispose of such machines and improvements to other per- 
sons, and your orators say that the use of said invention and the 
preparations for and avowed determination to continue the same 
and to manufacture and sell said invention to other parties and the 
other aforesaid unlawful acts in disregard and defiance of your 
orators’ rights have the effect to and do induce others to venture to 
infringe said patent in disregard of your orators’ rights. 7 

XI. They further show that they have caused notice to be given 
to said defendants of such infringements and of their rights to the 
premises, and requested them to desist and refrain therefor, and 
they have disregarded such notice and refused to desist from said 
infringement and still continue to make, use, and vend to others to 
be used said improved valve gear in infringement of said letters 
patent No. 236,052 and said letters patent No. 308,567 and all the 
claims thereof, in violation of your orators’ rights. 

XII. And forasmuch as your orators can have no adequate re- 
lief except in this court, to the end, therefore, that the said defendants 
may, if they can, show why your orators should not have the relief 
thereby prayed, and your orators pray that the said defendants may 
be required, according to the utmost and best of their knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 
answer make, answer on oath being expressly waived, to the premises 


.and to all the several matters hereinbefore stated, and especially 


whether they or either of them have made — is now making, using, 
and vending to others to be used the aforesaid described invention, 
and the extent thereof, and fully and particularly as if sep- 
557 ~arately interrogated as to such and every such matters, and 
may be so compelled to account for and pay to your orators 
the profits by them acquired and the damages suffered by your 
orators from their unlawful acts. 
_ And especially that said defendants’ answer set forth— 
First. Whether the said Elon A. Marsh was not prior to the 28th 
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day of December, 1880, the true, first, and original inventor or dis- 
coverer of the invention and discovery described in said letters pat- 
ent 236,052, and every material part thereof, and, if not, who was 
or were the true, first, and original inventor or inventors of the 
same; and if any other person or persons was or were the true, first, 
and original inventor or inventors of the same, where he or they 
reside, and where and when he or they invented or discovered the 
same, and how the inventor or discoverer of such other person or 
persons, if any, differed, if at all, from the said invention or discov- 
ery of said Elon A. Marsh. 

Second. Whether the said Elon A. Marsh was not prior to the 
25th day of November, 1884, the true, first, and original inventor or 
discoverer of the said invention or discovery described in said let- 
ters patent numbered 308,567 in every material part therein ; and, if 
not, who was or were the true and original inventor and inventors of 
the same; if any other if any other person or persons was or were 
the true, first, and original inventor or inventors of the same, where 
he or they reside and when he or they invented or discovered the 
same, and that the inventor or discoverer, if any, differed from the 

said Marsh. 
558 Third. Whether or not the said Elon A. Marsh and Mi- 
nard Lafever, his assignee, did not make their said appli- 
cation to the Commissioner of Patents for the United States fora 
patent upon the invention and said letters patent No. —, and 
whether there was not an interference in said office of the Commis- 
sioner of Patents between the said application and a patent obtained 
by one Andrew J. Hoag, assigned to said defendants, and whether 
or not the same did not proceed to a hearing upon testimony, and 
whether or not the same was not ultimately decided upon an ap- 
peal by the Commissioner of Patents to the effect that the said Marsh 
was the first, original, and true inventor of the invention and dis- 
covery described in the said letters patent No. 308,567, and whether 
or not the said letters patent No. 308,567 did not issue to the said 
Elon A. Marsh and Minard Lafever, iis assignee, in pursuance of 
the aforesaid decision and by the order of the aforesaid Commis- 
sioner of Patents of the United States. 
559 Fourth. Whether or not the said invention described in 
said original letters patent No. 236,052 and the invention de- 
scribed inv said letters patent No. 308,567 are not capable of being 
used upon the same macliine and in the same structure, and whether 
or not the said defendants has not been and is not now using thie 
said invention described in said letters patent conjointly in the same 
valve gears upon steam-enginves which they have been and are still 
manufacturing. 

Fifth. Whether the said defendants have at any time, and, if so, 
when and where, made, sold, used, or cuused to be made, sold, used, 
any steam-engine valve gears constructed and operating substan- 
tially as described in the specifications and drawings of said letters 
patent No. 236,052 and No. 308,567, and if the valve gears made, 
used, and sold by said defendants, if any there are, have differed 
from those described in said letters patent, in what particular they 


— = — ee | —, e wy © 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 313 


differed therefrom, or in what respect they were differently applied, 
combined, or operated from those described in said letters patent, if 
at all. 

Sixth. Whether the defendant or defendants have not made large 
gains and profits from the use and sale of such valve gears embody- 
ing said inventions; and, if so, for what time, to what extent, and 
amount. 

And your orators pray that the defendant, Nichols, Shepherd and 
Company, its servants, agents, attorneys, and workmen and each 
and every one of them, may be restrained and enjoined provision- 
ally and perpetually by the order and injunction of this honorable 
court from Jirectly or indirectly making, using, vending, working, 
or putting into practice, operation, or use or in any way counterfeit- 
ing or imitating the said invention or any part thereof or any ma- 

chinery made in actordance therewith, and that the said de- 
560  fendants may be decreed to pay the costs of this suit, and that 

your orators may have such other further relief as may be 
agreeable to equity. 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and 
under the seal of this court, commanding, enjoining, and restraining 
the said defendant, Nichols, Shepard and Company, and its agents, 
servants, attorneys, workmen and each and every one of them as 
hereinbefore prayed in that behalf. 

May it please your orators honors to grant your orators a writ of 
subpeena, issuing cut of and under the seal of this court, directed to 
said’ defendant, Nichols, Shepard and Company, commanding it by 
a certain day, under a certain penalty, to be and appear in this 
court, then and there to answer the premises and abide such order 
aud decree as may be made against them. 

And your orators will every pray, &c. 
ELON A. MARSH. 
MINARD LAFEVER. 
R. A. PARKER, 

Solicitor for Complainants and of Counsel. 


The defendants are required to answer interrogations 1, 2, 3, & 4. 
R. A. PARKER, 


Sol’r for Compl’ts. 


SraTeE AND Eastern District oF MICHIGAN, 88; 


On this 20th day of March, A. D. 1885, before me personally ap- 
peared Elon A. Marsh and Minard Lafever, to me known to be 
the persons subscribing the foregoing bill of complaint, and made 

oath that they have read the same and know the contents 
561 thereof, and tnat the same is true of their own knowledge 
except as to those matters stated to be on information and 


belief, and us to those matters they believe it to be true. 
MYRON H. JOY, 


United States Commissioner for the Eastern District of Michigan. 
40—126 
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Endorsed : 2945. Circuit court of the United States for the east- 
ern district of Michigan. In equity. Elon A. Marsh and Minard 
Lafever vs. Nichols, Shepard & Co. Bill of complaint. Filed 
March 2lst, 1885. Walter S. Harsha, clerk. R.A. Parker, sol’r for 
eompl’ts. 


562 ‘Tae Unitep STATES OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify that the above 
and foregoing is a true copy of the bill of complaint filed in my 
office in the case of Elon A. Marsh aud Minard Lafever against 
Nichols, Shepard & Co., No. 2945; that I have compared the same 
with the original, and it is a true and correct transcript therefrom 
and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said court, at Detroit, in said district, this 25th 
[seaL.] day of March, in the year one thousand eight bundred 
and eighty-five, and of the Independence of the United 
States of America the one hundred and ninth. 
WALTER 8S. HARSHA, Clerk. 


[Endorsed :] Exhibit 19. Jun- 23, 1885. G. Gaitrell, official 
stenographer, Marshall, Mich. . 


563 Tsue Unitrep States oF AMERICA: 
No. 308,567. 


To all to whom these presents shall come: 


Whereas Elon A. Marsh, of Battle Creek, Michigan, has presented 
to the Commissioner of Patents a petition praying for the grant of 
- letters patent for an alleged new and useful improvement in revers- 
ing gear for steam-engines, a description of which invention is con- 
tained in the specification of which a copy is hereunto annexed 
aud made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided; and whereas upon 
due examination made the said claimant is adjudged to be justly 
entitled to a patent under the law : 

Now, therefore, these letters patent are to grant unto the said Elon 
A. Marsh, his heirs or assigns, for the term of seventeen years from 
the twenty-fifth day of November, one thousand eight hundred and 
eighty-four, the exclusive right to make, use,and vend the said in- 
vention throughout the United States and territories thereof. 

In testimony whereof I have hereunto set my hand and caused 

the seal of the Patent Office to be affixed, at the city of 
[t.s.] Washington, this twenty-fifth day of November, in the year 
of our Lord one thousand eight hundred and eighty-four, 
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and of the Independence of the United States of America the one 


hundred and ninth. 
M. L. JOSLYN, 
Acting Secretary of the Interior. 


Countersigned : 
BENJ. BUTTERWORTH, 
Commissioner of Patents. 


566 Unitep States PATENT OFFICE. 
Kion A. Marsa, of Battle Creek, Michigan. 
Reversing-Gear for Steam- Engines. 


Specification forming part of Letters Patent No. 308,567, dated No- 
vember 25, 1884. Application filed September 28, 1881. (No 


model.) 


To all whom it may concern : 


Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun, and in the State of Michigan, have invented certain 
new and useful improvements in reversing-gear for steam-engines ; 
and I do hereby declare that the following is a full, clear, and exact 
description thereof, reference being had to the accompanying draw- 
ings, and to the letters of reference marked thereon, making a part 
of this specification. 

This invention relates to certain improvements upon reversing- 
gear for steam-engines for which letters patent were granted to me 
December 28, 1880, No. 236,052; and it has for its objects to pro- 
vide certain means for limiting the movement of the actuating-lever 
by means of adjustable stops, whereby the throw of the reversing- 
lever and the amount of lead to be given to the valve may be regu- 
lated with precision, as more fully hereinafter specified. These ob- 
jects I attain by the apparatus and mechanism illustrated in the 
accompanying drawings, in which— 


(Here follow diagrams marked pp. 564 & 565.) 


Figure 1 represents a side elevation of my improved reversing- 
gear; Fig. 2, a top view of the gear with the valve and valve-chest 
omitted, and Fig. 3 a perspective view of a standard provided with 
the adjustable stops for limiting the movement of the reversing- 
lever. 

The letter A indicates a cog-wheel mounted on the main shaft or 
driving-wheel shaft B of the engine, and C indicates a similar cog- 
wheel of equal diameter with the wheel A, mounted on a suitable 
journal on the arm D of the angle-lever E, by means of which the 
reversing gear is shifted. The two wheels intermesh, and the lever 
E is mounted on the driving-shaft, the said shaft forming a fulcrum, 
so that the lever may be partially turned thereon, so as to shift the 


Te Oh eS ee ke Sey 


316 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


wheel C. The said wheel C is provided with a wrist-pin, F, to which 
the valve-rod G is secured at one end. 

The letter H indicates a segmental guide for the handle of the 
lever, which is provided with adjustable stops I, which are secured 
to it by means of set-screws K in any desired position to limit the 
movement of the lever as may be required. 

In some instances itis found inconvenient to operate the lever 
directly, as above described, and in such cases an auxiliary lever, L, 
may be employed, as indicated by the dotted lines in Fig. 1, which 
is connected to the lever E by means of a rod, M. In the last-men- 
tioned case it is found preferable to arrange the adjustable stops on 
an independent standard, N, rigidly secured to the engine-bed, 
boiler, or other rigid support. The said stops in this instance are 
preferably formed by means of the stationary lugs P, having adjust- 
able set-screws R, and the arm D of the lever E is slotted, as indi- 
cated by the letter S, so as to embrace the sides of the standard N 
and prevent lateral play of the lever. It will thus be perceived that 
the movement of the lever is limited laterally as well as in the direc- 
tion of its oscillation, thus securing the utmost precision in the oper- 
ation of the reversing-gear. 

To compensate for the effects of wear, tle bearings of the lever and 
the journal of the wheel C are divided on one side, and are held 
together by means of clamping-screws T’, by means of which they 
may be tightened whenever they become loose. 

One of the jaws of the slotted arm of tlie lever E is provided with 
a set-screw, U, by means of which the said arm may be adjusted to 
closely embrace the standard N and take up wear. 

‘The operation of the reversing-gear in the present instance is sub- 
stantially the same as that described in my former patent above 
mentioned ; therefore it is not deemed necessary to more fully de- 
scribe it in the present case. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

1. In a reversing-gear for steam-engines, the combination of a 
pivoted arm for carrying the reversing wheel, a valve-rod, a reach- 
rod operatively connected with the pivoted arm, a lever for actuat- 
ing the pivoted arm through the reach-rod, and suitable stops, against 
one or the other of which the pivoted arm abuts when thrown from 
one position to the other, substantially as and for the purposes set 

forth. 
567&568 2. In combination with the lever, the gear-wheels, 
. and the valve rod, the segmental guide and adjustable 
stops, substantially as and for the purposes specified. 

3. In combination with the lever carrying the reversing-wheel 
and slotted at its extremity, the standard, and adjustable stops, the 
_ whole arranged to operate together substantially as specified. 

_ 4. In a reversing-gear for steam-engines, the two gears of equal 
diameters, mounted one on the main engine-shaft and the other 
upon a lever adjustable around said shaft as a center, and carrying 
rank-wrist, to which the valve-rod is connected, in combination 
hh stops limiting the throw of said lever. 
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[n testimony whereof I affix my signature, in presence of two 
witnesses, this 6th day of September, 1881. 
, KE. A. MARSH. 


W itnesses : 
A. H. BRIGGS. 
Db. C. SIMONS. 


(Endorsed:] Exhibit 21. Jun- 24, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 


(Here follows diagram marked p. 569.) 
573 Unitep Srates Patent OFFICE. 


AnpREwW J. Hoaa, of Battle Creek, Michigan, assignor to NicHoLs, 
SHEPARD & Co., of same place. 


Reversing-Gear for Steam-Engines. 
Jf 


Specification forming part of Letters Patent No. 244,807, dated July 
26,1881. Application filed June 9, 1881. (No model.) 


To all whom it may concern: 


Be it known that I, Andrew J. Hoag, of Battle Creek, county of 
Calhoun, State of Michigan, have invented certain new and useful 
improvements in reversing-gear for steam-engines, of which the fol- 
lowing is a full and exact description, reference being had to the ac- 
companying drawings, making part of this specification, in which— 

Figure 1 is a perspective view of so much of a traction-engine as 
is necessary to show my improvement applied. Fig. 2 is a side ele- 
vation showing the main engine-shaft in section with the reversing 
gear and lever in working relation to tlhe adjustable stops. Fig.3 is 
a plan or top view of the same, and lig. 4 is a perspective view of 
the stop-plate detached. 

My invention relates to a novel arrangement of reversing-gear 
and its actuating-lever in connection with adjustable stops for regu- 
lating with precision the throw of the reversing-lever and the amount 
of lead to be given to the steam, as hereinafter explained. 

The engine in its organization and arrangement of parts may be 
similar to those now in use, and it need not, therefore, be described, 
in detail, further than is necessary to an understanding of my im- 
provements. 

The form of reversing-gear shown is similar to that described in 
letters patent granted to Elon A. Marsh, December 28, 1880, No. 
236,052, consisting of two gears of equal diameter—one mounted 
upon the main engine-shaft and rotating therewith, and the other 
gearing therewith upon a short parallel shaft upon an arm of a lever 
adjustable upon the wain engine-shaft as a center, the last-named 
gear carrying the crank-pin to which the valve-rod is connected. 
My improvement thereon will be best understood from the following 
description with reference to the drawings, in which— 


(Here follow diagrams marked pp. 570-572.) 
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A represents the main engine-shaft, and B a spur-gear mounted 
thereon and keyed or otherwise secured to said shaft, so as to rotate 


‘ with it. 


C is a lever-plate journaled upon the shaft A by means of a sleeve, 
C’, surrounding said shaft, and provided with an arm, C, the outer 
end of which has a suitable bearing for a short shaft, carrying a sec- 
ond spur-gear, B’, or upon which said gear is mounted. The gear 
B’ is of the same diameter as gear Bb, and engaging with and being 
actuated by said gear, is consequently rotated in the same time, at 
the same rate of speed, as the gear B, but in the reverse direction. 
The lever-plate has a rod, D, connected with it, which extends rear- 
ward to and is connected with a lever, D’, arranged within conven- 
ient reach of the attendant, said lever engaging by means of a thumb- 
latch with a rack-segment for holding it at any desired adjustment. 
The elasticity of this red D has been found to render it unreliable in 
determining the adjustment of the gear B’ relative to the gear B, 
and the amount of lead given with the precision required; and to 
obviate this difficulty I provide the lever-plate C with a pendant 
third arm, C%, formed in one piece with said plate, and moving be- 
tween adjustable stops in a plate or bracket, G, secured to the boiler 
or other suitable point of support underneath the shaft A, as shown. 
This plate or bracket is curved on its upper face, or has arms pro- 
qreting upward from it provided at their upper or outer ends with 
laterally-projecting spurs or ears g g’, in which the adjustable stops 
are secured, said stops consisting in the present instance of headed 
screws h h’, by the adjustment of which the throw of the arm C* and 
of the lever-plate C, of which it forms a part, is determined with en- 
tire precision, and is not left dependent upon the degree of rigidity 
of the connecting-rod referred to. By the adjustment of the stops 
h’ the throw of the lever-plate and of the valve rod crank-wrist con- 
nected therewith may be varied for regulating or adjusting the lead, 
as described. 

‘The operation of the gear in reversing the engine is the same as 
that described in the Marsh patent referred to, and therefore need 
not be here described. 

Having now described my invention, I claim— | 

The combination, with the valve-rod and the lever carrying the 
crank-wrist, of the rod and lever for actuating said lever, and the 
arm and adjustable stops for regulating its throw, subsiantially as 


and for the purpose described. 
ANDREW J. HOAG. 
Witnesses : 


FRANK W. DUNNING. 
GEO. F. BARROW. 
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574 48TH CONGRESS, ease aaa REPORT 
2 ot Manin \ House oF Re! RESENTATIVES. { No. 834. 


Eton A. Marsu and MInNArRD LAFEVER. 


March 18, 1884.—Committed to the Committee of the Whole House 
and ordered to be printed. 


Mr. Atkinson, from the Committee on Patents, submitted the fol- 
lowing report (to accompany bill H. R. 2298). 


The Committee on Patents, to whom was referred the bill (H. R. 
2298) for the relief of Elon A. Marsh and Minard Lafever, having 
had the same under consideration, beg leave to submit the following 
report : 

On the 28th day of December, 1880, letters patent of the United 
States, No. 236,052, were issued to Elon A. Marsh and his assignee, 
Minard Lafever, of Battle Creek, Mich. Subsequently, during a 
suit for infringement, this patent was put in evidence as an exhibit, 
and it was then discovered that the said letters patent No. 236,052 had 
never been signed by the Secretary of the Interior, as by law re- 
quired. The patent was thereupon returned to the Commissioner of 
Patents, and attention was called to the omission of the Secretary’s 
signature. ‘The patent was then presented to acting Secretary of 
the Interior Alonzo Bell, who affixed his signature thereto, and it 
was returned to the patentee’s solicitor on the 24th day of February, 
1882. A letter from E. M. Marble, Commissiover of Patents, to the 
pene solicitor, dated April 28, 1882, states that letters patent 
No. 236,052 were duly applied for and granted and the fees paid; 
that the case was placed in the weekly issue of patents of December 
25, 1880, and duly entered in the alphabetical list of patentees; that 
the specifications and drawings were duly printed and published, 
the patent regularly prepared and presented to the Commissioner of 
Patents and the acting Secretary of the Interior forsignature; that 
the said letters patent, supposed to be complete in every respect, 
were mailed to the patentee; that the patent was returned to the 
oftice February 23, 1883, and attention called to the fact that the 
signature of Mr. Bell, who signed the patents issued December 28, 
1880, as acting Secretary of the Interior, had been omitted. They 
were presented to Mr. Bell, who affixed his signature to the letters 
patents, which were returned to the patentee’s solicitor, and that 
the omission of the signature was purely accidental, and probably 
resulted from their being inadvertently laid aside or withdrawn 
from before the acting Secretary while he was in the act of signing. 

It appears that the letters patent were recorded in the Patent’ 
Office at the time of issuing said patent, to wit, December 28, 1880, 
and thus constructive notice was given to all persons interested in 
the subject-matter of said patent. 

It further appears that the parties who resisted the passage of this 

bill before the committee had actual notice of the application 
575 of Marsh for a patent, and had seen the —_ device in 
use by the inventor at about the time said patent was applied 


for. 
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On the 5th day of March, 1883, this patent, No. 236,052, was held 
invalid by Judge Brown, of the United States court, eastern dis- 
trict of Michigan, on the theory that a patent accidentally issued 
without the signature of the Secretary of the Interior is a nullity, 
and that a subsequent signing of the patent by the Secretary of the 
Interior does not cure the defect or give the patent force. 

In view of the foregoing facts, and believing that a great injustice 
would be done the inventor and his assignee if their rights were 
permitted to be impaired by the accidental omission of the signa- 
ture of the Secretary of the Interior, your committee report in favor 
of a bill that will secure to the inventor and bis assignee all the 
rights and equities that the Interior Department contemplated for 
the patentee when it issued said letters patent. They therefore 
recommend the passage of the bill (H. R. 2298) which validates 
said letters patent. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFIce, 
Wasuineton, D. C., April 28, 1882. 


Sir: In the matter of the letters patent granted to Elon A. Marsh 
and Minard Lafever, upon the application of said Elon A. Marsh, 
December 28, 1880, for an improvement in “steam-engine valve 
gear,” concerning the issuance of which you ask, in your communi- 
cation of the 18th instant, to be furnished with certain information 
under the seal of the office, you are informed that the files and 
ss , ~ of this office show as follows: 

That the application of Elon A. Marsh, of Battle Creek, Cal- 
oa county, Michigan, for letters patent for improvement in 
“ steam-engine valve gear,” accompanied by the ‘first Government 
fee, $15, was received in this office May 3, 1880, and numbered 8877, 
series of 1880. 

2. That the first action by the examiner was May 24, 1880, and 
the last November 19, 1880, allowing the case. 

3. That notice of said allowance, as pravaces by section 4885 Re- 
vised Statutes, was mailed November 22, 1880, to “ Elon A. Marsh, 
ass’or, care Alexander & Mason, asso., present.” Copy attached, 
marked A. . 

4. That the final Government fee, $20, was paid December 9, 1880, 
; by Messrs. Alexander & Mason, the attorneys in the case, with in- 
ag structions to send the letters patent to Marsh and Lafever, Battle 

__. Creek, Mich. 

bo > °G. That the case was placed in the weekly issue of patents Decem- 
er ak 1880, numbered 236,052, and duly entered iu the “Alphabeti- 
al  Patentees, vol. 2, 1880,” on page 13,in the words and 
ollows : 

; patentee, Elon A. Marsh, ass’or; invention, steam- 
iat patent, December 28; one-half to Minard Lafever: 
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235,987 were withdrawn from the issue after it was originally made 
up. as appears from memoranda of withdrawals preserved in the 
office. 

7. That the specification and drawings of said letters patent were 
duly printed and published under the provision of section 490, Re- 
vised Statutes, as part of the issue of December 28, 1880, as letters 
patent No. 236,052 of this date. (See pages 1232 and 340, drawings, 
monthly volume “Specifications and Drawings of Patents, United 
States Patent Office, Dicsadber. 1880. Certified copies.”) 

8. That the grant of said letters patent were regularly and com- 
pletely prepared, presented to the Commissioner of Patents and 
acting Secretary of the Interior for signature, and the seal of the 
Patent Office affixed, as appears by the record thereof, under No. 
236,052 in “ No. 361,” “ heads of patents,” “ Patent Office,” “ Decem- 
ber 21, 1880, to January 11, 1881.” 

9. That said letters patent, supposed to be complete in every re- 
spect, were mailed December 28, 1880, addressed to Messrs. Marsh 
and Lafever, Battle Creek, Mich. For record thereof see Alphabet- 
ical List of Patentees, vol. 2, 1880, page 13. 

But it appears that said letters patent were returned to this office 
February 23, 1882, by Mr. R. A. Parker and Mr. E. A. Marsh, and 

attention called to the fact that the signature of Hon. A. Bell, 
576 who signed the patents issued December 28, 1880, as acting 

Secretary of Interior, had been omitted therefrom. They 
were presented to Mr. Bell (still in office), who affixed his signature, 
and the letters patent were returned, February 24, 1882, to “ Mr. R. 
A. Parker, Bank block, Detroit, Mich.” 

The omission of the signature of the acting Secretary, which 
escaped notice when the letters patent were issued and mailed, was, 
as established by the history and record of the case given above, evi- 
dently purely accidental, and might easily have resulted—probably 
did result—from their being inadvertently laid aside or withdrawn 
from before the acting Secretary while he was in the act of signing. 

All letters patent are issued on Tuesday. On Tuesday morning 
of each week the whole issue of that date, after being carefully re- 
vised and numerically arranged, are presented in one lot to the Com- 
missioner of Patents tor his siguature. ‘The seal of the Patent Office 
is then affixed, and they are then laid before the Secretary of the | 
Interior for signature, and then returned in one lot to the issue and 
Gazette division of the Patent Office for delivery. 

The evidence is conclusive that this patent was duly and properly 
prepared ; that it was forwarded with the other patents of that date 
to the Commissioner of Patents for his signature, which it received ; 
that the seal of the Patent Office was duly affixed, and that it was 
returned to the issue division of the Patent Office from the Secre- 
tary’s office with the other patents, as signed, and mailed as a patent 
duly issued. 

In all respects, save in the matter of the omission of the signature 
of the acting Secretary of the Interior, which was dicovered by the 
return of the letters patent to this office February 23, 1882, the rec- 
ords and files and all the evidence obtainable in the Patent Office 
41—136 
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show that letters patent No. 236,052 were duly and regularly issued; 
upon the application of Elon A. Marsh, to Elon A. Marsh, inventor 


‘and Minard Lafever, assignee of one-half interest, December 28, 1880, 


for an improvement in steam-engine valve gear. 
Very respectfully, E. M. MARBLE, 
Commissioner of Patents. 


Mr. C. M. Alexander, of counsel for Elon A. Marsh, present. 
Ex’d: H. M. H; G. W. 


[Endorsed:] Exhibit 26. Jun- 24, 1885. G. Gatrell, official 
stenographer, Marshall, Mich. 


577 Exnuipir 27. Jun- 24, 1885. G. Gatrell, Official Stenogra- 
pher, Marshall, Mich. 


2-175. 
21134. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by E. A. Marsh 
and Minard Lafever March 5, 1881, recorded in Liber.N 26, page 
193. Said record has been carefully compared with the original, 
and is a correct transcript thereof. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
llth day of October, in the year of our Lord one thousand eight 
hundred and eighty-four, and of the Independence of the United 


R. G. DYRENFORTH, 
Acting Commissioner. 


‘States the one hundred and ninth. 


578 Liber N 26, p. 193. 


Know all men by these presents that we, Elon A. Marsh and 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 323 


one-third interest in and to said invention and said letters patent 
and all the advantages to be derived therefrom, together with all im- 
provements to be hereafter made tnereon. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals this fifth day of March, A. D. 1881. 
E. A. MARSH. - ~ 
MINARD LAFEVER. |{L.s. 
In presence of— 
N. H. BRIGGS. 
O. S. CLARK. 


STATE OF MICHIGAN, 
County of Calhoun, 


On this fifth day of Marchi, one thousand eight hundred and 

079 eighty-one, before me, Nathan H. Briggs, a notary public in 
and for said county, personally came the above-named Elon 

A. Marsh and Minard Lafever, known to me to be the persons who 
executed the foregoing instrument, and acknowledged the same to 


be their free act and deed. 
NATHAN H. BRIGGS, 
Notary Public in and for Calhoun Co., Mich. 


STATE OF MICHIGAN: 
CALHOUN County CLERK’s OFFICE. 

I, William F. Neale, clerk of said county and of the circuit court 
thereof, the same being a court of record, having its seal, do hereby 
certify that Nathan H. Briggs, Esq., before whoin the annexed in- 
strument was proven or acknowledged, was at that date, March 5th, 
1881, a notary public in and for said county and duly authorized by 
luw to take the same; that | am well acquainted with his hand- 
writing and verily believe the signature thereto is genuine. [| 
further certify that said instrument is executed and acknowledged 
according to the laws of this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of said county, at the city of Marshall, 
this fifth day of March, 1881. 

[Seal of the Circuit Court of Calhoun Co., Michigan. ] 
WILLIAM F. NEALE, Clerk. 

Recorded Mar. 18, 1881. 3 
Ex’d: J. A.N. M.M. K. 


[Endorsed :] 21134. D’ht.] 
580 2-175. 
21134. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFice. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
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of this office of an instrument of writing executed by E. A. Marsh, 
M. Lafever, and James Scott, March 5th, 1881, recorded in Liber K 
26, page 244. Said record has been carefully compared with the 
original, and is a correct transcript thereof. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
11th day of October, in the year of our Lord one thousand eight 
hundred and eighty-four, and of the Independence of the United 
States the one hundred and ninth. 

[SEAL. |] R. G. DYRENFORTH, 
Acting Commissioner. 


581 Liber K 26, p. 244. 


Articles of agreement, made and entered into this fifth day of 
March, A. D. 1881, by and between Elon A. Marsh, Minard Lafever, 
and James Scott, all of the city of Battle Creek, county of Calhoun 
and State of Michigan, witnesseth as follows: 

Whereas the said parties hereto are each the owner of an equal 
undivided one-third (4) interest in the invention and letters patent 
bearing date December 28, 1880, and numbered 236,052, for a steam- 
engine valve gear, said letters patent being issued to the said Elon 
A. Marsh and Minard Lafever, it is therefore mutually agreed 
and understood by and between the parties hereto that neither of 
said parties shall at any time hereafter sell, assign, transfer, mort- 
gage, hypothecate, or in any manner dispose of his said iuterest in 
said invention and said letters patent without first having secured 
the written consent of the other parties to such sale, assignment, or 
transfer, mortgage, or hypothecation or disposition of his said in- 
terest. 

In witness whereof the said parties hereto have hereunto set their 
hands and seals the day and year first above written. 

E. A. MARSH. = [seat.] 
M. LAFEVER. nc 
JAMES SCOTT. [seat. 
In presence of— 
N. H. BRIGGS. 
O. S. CLARK. 


Recorded Mar. 28, 1881. 
Ex’d: H. M. H.; E. A. M. 


[Endorsed :] 21134. D.,’84. 


582 2-175. 
19274. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 
this office of the specification aud drawing in the matter of the ap- 
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plication of Elon A. Marsh, filed September 28, 1881, for improve- 
ment in reversing gear for steam-engines. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
15th day of September, in the year of our Lord one thousand eight 
hundred and eighty-four, and of the Independence of the United 
States the one hundred and ninth. 

[ SEAL. ] R. G. DYRENFORTH, 


Acting Commissioner. 


583 Specification Forming Part of the Application Filed September 
28, 1881, by Elon A. Marsh for Reversing Gear for Steam- 
Engines. 


To all whom it may concern: 


Be it known that I, Elon A. Marsh, of Battle Creek, in the county 
of Calhoun, and in the State of Michigan, have invented certain 
new and useful improvements in reversing gear for steam-engines, 
and do hereby declare that the following is a full, clear, and exact 
description thereof, reference being had to the accompanying draw- 
ings and to the letters of reference marked thereon, making a part 
of this specification. 

This invention relates to certain improvements upon reversing 
gear for steam-engines for which letters patent were granted to me 
December 28, 1880, No. 236,052, and it has for its objects to provide 
certain means for limiting the movement of the actuating lever by 
means of adjustable stops, whereby the throw of the reversing lever 
and the amount of lead to be given to the steam may be regulated 
with precision, as more fully hereinafter specified. 

These objects I attain by the apparatus and mechanism illus- 
trated in the accompanying drawings,in which figure 1 represents 
a side elevation of my improved reversing gear; figure 2, a top 
view of the gear with the valve and valve chest omitted, and figure 
3 a perspective view of a standard provided with the adjustable 
stops for limiting the movement of the reversing lever. 

The letter A indicates a cog-wheel mounted on the main shaft or 
driving-wheel shaft B of the engine, and © indicates a similar cog- 
wheel of equal diameter with the wheel A, mounted on a suitable 
journal on the arm D of the angle lever E, by means of which 
the reversing gear is shifted. The two wheels intermesh, and the 

lever E is mounted on the driving shaft, the said shaft 
584 forming a fulcrum, so that the lever may be partially turned 

thereon so as to shift the wheel C. The said wheel C is pro- 
vided with a wrist pin, F, to which the valve rod is secured at one 
end. The letter H indicates a segmental guide for the handle of the 
lever, which is provided with adjustable stops I, which are secured 
to it by means of set-screws K in any desired position to limit the 
movement of the lever as may be required. 

In some instances it is found ineonvenient to operate the lever 
directly as above described, and in such cases an auxiliary lever, L, 
may be employed, as indicated by the dotted lines in figure 1, 
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which is connected to the lever E by meansof arod, M. In the last- 
mentioned case it is found preferable to arrange the adjustable 
stops on an independent standard, N, rigidly secured to the engine 
bed, boiler, or other rigid support. The said stops in this instance 
are preferably formed by means of the stationary lugs P, having ad- 
justable set-screws R, and the arm D of the lever E is slotted, as 
indicated by the letter S, so as to embrace the sides of the standard 
N and prevent lateral play of the lever. It will thus be perceived 
that the movement of the lever is limited laterally as well as in the 
direction of its oscillation, thus securing the utmost precision in the 
operation of the reversing gear. 

To compensate for the effects of wear the bearings of the journal 
and the lever of the wheel C are divided on one side and are held 
together by means of clamping screws T, by means of which they 

may be tightened whenever they become loose. 
585 Que of the jaws of the slotted arm of the lever E is pro- 
vided with a set-screw, by means of which the said arm may 
be adjusted to closely embrace the standard N and take up wear. 
‘The operation of the reversing gear in the present instance is sub- 
stantially the same as that described in my former patent, above 
mentioned ; therefore it is not deemed necessary to more fully de- 
scribe it in the present case. 

Having thus described my invention, what I claim and desire to 
secure by letters patent is— 

ist. In a reversing gear for steam-eugines, the combination of a 
pivoted arm for carrying the reversing wheel, a valve rod, a reach 
rod operatively connected with the pivoted arm a lever for actuat- 
ing the pivoted arm through the reach rod and suitable stops, 
against one or the other of which the pivoted arm abuts when thrown 
from one position to the other, substantially as and for the pur- 
poses set forth. 

2d. In combination with the lever, the gear wheels, and the valve 
rod, the segmental guide and adjustable stops, substantially as and 
for the purposes specified. 

3d. In combination with the lever-carrying the reversing wheel 
and slotted at its extremity, the standard and adjustable stops, the 
whole arranged to operate together substantially as specified. 

4th. In a reversing gear for steam-engines, the two gears, of equal 
diameters, mounted one on the main engine shaft and the other upon 
a lever adjustable around said shaft asa center and carrying a 
crank wrist to which the valve rod is connected, in combination with 

stops limiting the throw of said lever. 
586 In testimony whereof I affix my signature in presence of 
two witnesses this 6th day of September, 1881. 


E. A. MARSH. . 
Witnesses: 


A. H. BRIGGS. 
D. C. SIMONS. 


[Endorsed ‘:] 19274. D., ’84. 
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587 C. Jan. 9, ’82. 
Room No. —. 2-061. Tnterference. 


All communications should be addressed to the Commissioner of 
Patents, Washington, D. C. | 


f U.S. Patent Office, Jan. 14, 1882. 
) Ex’r of interferences. 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFFICE, 
W asuinaton, D. C., Jan. 9th, 1882. 


Elon A. Marsh, care Martin Metcalf, Washington, D.C.: 


Please find below a copy of a communication from the examiner 
concerning your application filed Sept. 28, 1881, No. 42790, for an 
improvement in reversing gear for steam-engines. 

Very respectfully, V. D. STOCKBRIDGE, 


Act'g Commissioner of Patents. 


Room No. 38. 


Your ease above referred to is adjudged to interfere with others 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. 

The statement demanded by rule 105 must be sealed up and filed 
on or before the 16 day of Feb’y, 1882, with the subject of the inven- 
tion and name of party filing it indorsed on the envelope. The sub- 
ject-matter of — involved in the interference is— 

lst. The combination, with the valve rod and lever carrying the 
reversing wheel, of the rod and lever for actuating said lever, and 
the arm or standard, and adjustable stops for regulating the throw 
of the lever, substantially as specified. 

2d. In combination with the lever, the gear wheels, and the valve 
rod, the segmental guide, and adjustable stops, substantially as and 

for the purposes specified. 
588 4th. In a reversing gear for steam-engines, the two gears, of 
equal diameters, mounted one on the main-engine shaft and 
the other upon a Jever adjustable around said shaft as a center, and 
carrying crank wrist to which the valve rod is connected, in com- 
bination with stops limiting the throw of said lever— 

Being the Ist, 2d, and 4th claims of the application and substan- 
tially 1st, 2d, and 3d claims of patent. 

The interfering patent is that of Andrew J. Hoag, Battle Creek, 
Mich., assignor to Nichols, Shepard & Co., of same place, re- 
issue No. 9951, Nov. 29, 81; filed Nov. 7, 81; original patent No. 
244,807, July 26, 81; filed June 9, ’81; Addison M. Smith, Wash- 


ington, D. C., att’y. 
F. FOSTER, Ez. 
[Endorsed :] 19274. D.,’84. 6-'¢*. Int. Jun- 9, ’82. 


(Here follow diagrams marked pages 589 and 590.) 
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591 2-175. | 
19274. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATent OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 
this office of the preliminary statement of Elon A. Marsh, filed Jan- 
uary 4, 1882, in the matter of the interference — Marsh vs. Hoag, for > 
improvement in steam-engines. 
In testimony whereof I, R. G. Dyrenforth, acting Commissioner 
of Patents, have caused the seal of the Patent Office 
[seaL.] to be affixed this 15th day of September, in the year of our 
Lord one thousand eight hundred and eighty four, and of 
the Independence of the United States the one hundred and ninth. 


R. G. DYRENFORTH, 
Acting Commissioner. 
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592 Statement under oath of Elon A. Marsh, of the city of Battle 
Creek, Calhoun county, Michigan, in relation to the dates of 
the conception and history of his improvement in reversing gear 
for steam-engines, for which application for a patent was filed 
Sept. 28,.1881, No. 42990, which has been adjudged to interfere 
with a patent granted to one Andrew J. Hoag, of the same place, 
reissued No. 9951, Nov. 29, 1881; filed Nov. 7, 1881; original ‘ 
patent No 244,807, July 26th, 1881; filed June 9th, 1881. 


I first conceived the invention involved in this interference in the 
month of December, 1879, and communicated the same to others 
during the month and the early months of the year 1880, and I 
completed the invention as early as the first day of March, 1880, by 
applying the same to a working model of Marsh’s patent valve gear 
on a steam-engine, which said engine, with the said improvement 
attached thereto, has been in successful operation, without change or 
alteration, from the date last above mentioned to the present time. 


ELON A. MARSH. 
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Subscribed and sworn to before me this 29th day of December, A. , 
D. 1881. 
[SEAL. | HENRY H. HUBBARD, 
Notary Public. 
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Ex’d: A. H. 


[Endorsed :] 19274. D.,’84. Marsh vs. Hoag. Statement of Marsh. 
Filed Jan. 4, 1882; approved as amended M’ch 4,1882. In inter- 
ference, Hoag v. Marsh. Marsh’s preliminary statement. 
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2-175. 
19274. 


DEPARTMENT OF THE INTERIOR, 
Unitep Srates Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the declaration of interference, dated March 6, 1882, in 
the matter of the interference — Marsh vs. Hoag, for improvement in 
steam -engines. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner 

of Patents, have caused the seal of the Patent Office to be 
[seAL.] affixed this 15th day of September, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and ninth. 
R. G. DYRENFORTH, 
Acting Commissioner. 


594 Room No.—. 349. 


DEPARTMENT OF THE INTERIOR, 
UniITED States Patent OFFICE, 
Wasuineton, D. C., M’ch 6, 1882. 


In Re Interference. 
Before the examiner of interferences. 


MARSH 
v8. 
Hoaa. 


Subject-matter, steam-engines. 


Elon A. Marsh, care C. M. Alexander, Washington, D. C.; Andrew 

J. Hoag, care A. M. Smith, Washington, D. C.: 

The parties hereinafter named are hereby notified that as to their 
inventions, adjudged to interfere with each other in the particulars 
specified in office letter of the 9th of Jan., ’82,a hearing will be 
granted on the Ist day of June, 1552. | 

The testimony of the respected parties must be closed previous to 
the dates hereinafter designated. ‘The party first filing an applica- 
tion for a patent will be deemed the first inventor, in the absence of 
proof to the contrary. ; 

Rebutting testimony, but no other, may be taken by parties on 
whom rest the burden of proof, after the closing of the testimony of 
the party who first filed his application. 

All testimony must be taken, forwarded, and printed in accord- 

ance with the published rules of practice of the office, 
595 Elon A. Marsh, of Battle Creek, Mich. 
Filed application Sept. 28, ’81. 
42—136 


ee 


Vas My PP Se ag ee ee aa Sa: 0 tai Te Fem 
Be Al UNDE ease SENSE Sleek palette AT 
’ eee we Oe ais z 2 . _— - - 


Te a , ee. Eee Meee ee, ee 
iL” as. Be Mh alge ae — i Se ' . al 
eee eee ee ek ee bird 9 +2 Seer * 
Peo te ae 
Pu ue 


330 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


Testimony in chief must be closed Apr. 6, ’82. 

Attorney of record, C. M. Alexander, of Wash’n, D. C.; associate, 
M. Metcalf, of Wash’n, D. C. 

A. J. Hoag, of Battle Creek, Mich., No. 9951. 

Filed application Nov. 7, 81, for reissue; granted Nov. 29, ’8]. 

Testimony must be closed Apr. 26, ’82. 

Attorney of record, A. M. Smith, of Washington, D. C. 

Mc’h 6, ’82. 8251. 

Filed application, —.. 

Testimony must be closed, ——. 

Attorney of record, 

Filed application, ——. 

Testimony must be closed, ——. 

Attorney of record, —. 

Rebutting testimony by Marsh inust be closed May 11, ’82. 

19274. D., ’84. ; 

‘Ex’d: H. M. H; E. A. M. 


J. B. CHURCH, Ex. 
596 2-175. 
19070. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the decision of the Commissioner September 5th, 
1884, in the matter of the interference — Marsh vs. Hoag, for im- 
provements in reversing gear for steam-engines. 

In testimony whereof I, R. G. Dyrenforith, acting Commissioner 

of Patents, have caused the seal of the Patent Office to be 
[seaL.] affixed this 11th day of September,in the year of our Lord 
one thousand eight hundred and eighty-four, and of the 


Independence of the United States the one hundred and ninth. 
: R. G. DYRENFORTH, 


Act’g Commissioner. 


597 United States Patent Office. 
MARSH 


v8. 
Hoaa. 


Reversing Gear for Steam- Engines. 


Application of Marsh filed Sept. 28, 1881. 
Reissued patent of Hoag, No. 9951, granted Nov. 29, 1881. 
Mr. V.D. bridge for Marsh, Mr. Alex. Mahon for Hoag. | 


In this case the evidence is flatly contradictory, and it is impos- 
sible to reconcile the testimony of the several witnesses with any 


oe theory that they are all correct in their statements. 
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I have examined with great care all the evidence introduced to 
ascertain whether I was authorized-or required to interfere with the 
ruling of the examiner of interferences and the finding of the board 
of appeals. While the case is not free from doubt on the evidence, 
vet I am clear that its palpable weight is with Marsh, and I there- 
fore approve and confirm the decision of the board of examiners-in- 


chief. | 
BENJ. BUTTERWORTH, 
Commissioner. 
Sept. 5, 1884. 


Ex’d: A. H. 


[Endorsed:] Marsh vs. Hoag. Interference proceedings. Marsh 
vs. Hoag. Commissioner’s decision. September 5,1884. Recorded, 
vol. 26, page 247. 


098 2-175. 
24648. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 
this office of the affidavit of Edwin C. Nichols, executed Nov. 10, 
1884, in the matter of the interference of Marsh vs. Hoag, for im- 
provement in reversing gear for steam-engines. 

In testimony whereof I, Benj. Butterworth, Commissioner of 

Patents, have caused the seal of the Patent Office to be af- 
[seaL.] fixed this 9th day of December, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and ninth. 
BENJ. BUTTERWORTH, 
Commissioner. 


599 Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon A. 
Marsh for a patent for improvement in reversing gear for steam- 
engines, and reissued letters patent No. 9951, granted Nov. 29th, 
1881, to A. J. Hoag, assignor to Nichols, Shepard & Co., now pend- 
ing before the Commissioner of Patents. 


THe Unirep STATES OF AMERICA. 


State OF MICHIGAN, \ 
County of Calhoun, 


Epwix C. Nicnots, being duly sworn, deposes and says that he 
resides in Battle Creek city, State of Michigan; that he is a member 


_of the corporation in Battle Creek city known as Nichols, Shepard 


& Co.; that he knows Elon A. Marsh, Martin Metealf, and Minard 
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Lafever, all of the city of Battle Creek, Mich.; and this deponent © 


further says that he has had charge and management of the above- 
entitled matter of interference in behalf of Nichols, Shepard & Co. ; 
and this deponent further says that on the 8th day of November, 
1884, at the office of Eugene M. Converse, in the city of Battle Creek, 


- he was present with Eugene M. Converse and Martin Metcalf when 


a conversation and discussion was had in reference to the above-en- . 


titled matter of interference and the device or invention therein in- 
volved, and that said Martin Metcalf then and there stated to this 
deponent and said Eugene M. Converse that he, Metcalf, had had 
the charge and management of the procuring and taking of the 
testimony on behalf of Elon A. Marsh in the said matter, and that 
some time before the taking of any testimony in said matter of inter- 

ference he, Metcalf, while preparing to take the testimony on 
600 behalf of Marsh, had a conversation with Minard Lafever in 

regard to the said matter and the testimony to be produced, 
when said Minard Lafever told him, Metealf, that Elon A. Marsh 
had filed a caveat for the device or invention claimed by Marsh in 
said matter of interference, and that the caveat so filed did not claim 
or represent fixed and adjustable stops on the invention and device 
therein set forth and described, and he, Metcalf, asked said Lefever 
if he didn’t understand the device and Lefever replied that he 


' didn’t know as he did at the time, and Metcalf said to Lefever, 


“Marsh understands it, doesn’t he? He says he does.” And that 
Lefever replied, “ Marsh did not understand it; damn him, Marsh 
lies.” ; 

And this deponent further says that said Martin Metcalf stated 
there and then on said 8th day of November, 1884, that he had 
talked with Marsh and Lefever on several occasions, and that they 
at all times said to him, Metcalf, that the caveat filed by Marsh did 
not contain fixed and adjustable stops; and this deponent further 
says that said Martin Metcalf stated further that he knew that Elon 
A. Marsh did not comprehend the features of said device involved 
in said matter of interference when he, Marsh, filed his said caveat ; 
and this deponent further says that said Metcalf further stated to 
this deponent and Eugene M. Converse, on said 8th day of Novem- 
ber, that the said Moon engine, so called, upon which Marsh first ap- 
plied the reversing device, when it was placed in the rooms in the 
Eldred block, occupied by the Society for the Advancement of Ma- 
chinists, did not have upon it said reversing device, fixed and ad- 
justable stops or any stops of any kind whatever, and that he, Metcalf, 
knew that there were no stops on said reversing device when said 
Moon engine, so called, was removed to and used in the rooms of the 

Society for the Advancement of Machinists; and this depo- 
601 nent further says that said Metcalf further said on said 8th 
of November that, as the said matter of the interference was 
now decided, he had no hesitancy in saying that the whole claim of 
Marsh in the said matter was a fraud on , “pees and Nichols, Shep- 
ard & Co., and that it had only been carried through by cunning 


_ Management on the part of Marsh, and that he was perfectly will- 
_ ing that this deponent and said Converse should make affidavits of 
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his statements to them; that he did not wish to make affidavit of 
the facts for personal reasons, but that he would go on the stand as 
a witness in the court and swear to the truth of all of his statements 
so made to this deponent and said Converse. 

And this deponent further says that said Metcalf further said in 
presence of deponent and Eugene M. Converse that before taking 
the testimony in said matter of interference he, Metcalf, talked with 
Marsh and Lefever about producing said caveat in evidence in said 
matter, and that on a more careful and thorough understanding of 
the contents of said caveat filed by Marsh it was decided that they 
dare not produce it, as it would, in the judgment of Marsh himself 
and others, absolutely defeat the claim of Marsh in the matter of 
the interference, and for that reason they withheld it from being 
used, they knowing that the opposite party in the matter could not 
get hold of the said caveat and its contents used not be dis- 
closed. 

And this deponent further says that from the information given 
him by said Metcalf and other facts in the case to him known that 
he has good reason to believe and does believe that Andrew J. Hoag 
and Nichols, Shepard & Co., parties to the above-entitled matter of in- 
terference, have been and are the victims of gross frauds and irregular 
practices in the proceedings in said matter of interference, and, as 

this deponent is informed and verily believes, Elon A. Marsh 
602 did not invent or discover the invention or device involved 

in said matter of interference, and that said Marsh showed 
the state of his invention, if any, in the caveat filed, as hereinbe- 
fore referred to, and that said caveat did not embody or contain 
fixed and adjustable stops, as claimed by Marsh in the said 
matter of interference, and that said Marsh with others conspired 
to defeat A. J. Hoag and Nichols, Shepard & Co. of their just and 
legal rights in said matter of interference. 

And this deponent further says that he makes this affidavit in 
the interest of Nichols, Shepard & Co., assignee, and that he verily 
believes that the honorable Commissioner of Patents should reopen 
said matter of interference and permit Nichols, Shepard & Co. to 
produce the newly discovered evidence herein referred to and re- 
ferred to in another affidavit made by this affiant in this matter, to 
the end that the truth may be made to appear in said matter and 
that justice may be done; and further deponent says not. 

EDWIN C. NICHOLS. 

Ex’d: H. M. H.; E. A. M. 


STATE OF MICHIGAN, ; 
County of Calhoun, 


I, Joel C. Hopkins, a notary public in and for Calhoun county, 
Michigan, do hereby certify that on the 10th day of November, 
1884, Edwin C. Nichols appeared before me and subscribed the fore- 
going affidavit, and swore that he had heard the said affidavit read 
and knew the contents thereof, and that the same was true of his 
own knowledge except as to those matters he believed i to be true. 
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In testimony whereof I have hereunto set my hand and seal this 
10th day of November, A. D. 1884. 
[L. s. ] JOEL C. HOPKINS, 
Notary Public. 


603 , 2-175. 
0614. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this oftice of the division of the examiner of interferences March 
6, 1884, in the matter of the interference, Marsh vs. Hoag, for im- 
provement in steam-engines. 

In testimony whereof I, Benj. Butterworth, Commissioner of 
Patents, have caused the seal of the Patent Office to be 
[skaL.] affixed this 13th day of March, in the year of our Lord one 
thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the one hundred and eighth. 


BENJ. BUTTERWORTH, 


Commissioner. 


604 United States Patent Office. 


MARSH 
v8. 


Hoaa. 


Before the examiner of patents. Interference. Steam-engines. 


Marsli’s application filed Sept. 28, 1881. 
Hoag’s application filed Nov. 7, 1881. 


Mr. C. M. Alexander, Toulmin & Semmes, and YV. D. Stockbridge, 
for Marsh; Mr. Addison M. Smith, Alex. Mahon, & Warren Stone, 
for rcattad 


Invention. 


“1. The combination, with the valve rod and lever carrying the 
reversing wheel, of the rod and lever for actuating said lever and the 
arm or standard and adjustable stops for regulating the throw of 
lever, substantially as specified.” 

“2. In combination with the lever, the gear-wheels and the valve 
rod, the segmental guide and adjustable stops, substantially as and 
for the purposes specified.” 7 

“3. In a reversing gear for steam-engines the two gears of equal 
diameters,mounted one on the said shaft as a center main engine shaft 
* __ and the other upon a lever adjustable around and carrying crank 

_. © wrist,to which the valve rod is connected, in combination with vape 
Ee a throw of said lever.” 


~ 


— 
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It is conceded that Marsh originated the main features of the 
reversing mechanism, consisting of the two gear-wheels arranged as 
described, to the movable one of which the valve rod is attached 
and the movements of which aré controlled by a reversing lever en- 

gaging with the segment. 
605 The position taken by Hoag is that he perfected this device 
in its application to traction engines by adding the adjustable 
stops situated near the gear-wheels to hold them in their adjusted 
position, thus forming the combination specified in the issue. 

Marsh locates the conception of his invention in December, 1879; 
shortly afterwards, in January, 1880, he announced his invention to 
the Society for Advancement of Machinists, of which he was a mem- 
ber. He brought to one of the meetings of this society, as he testi- 
fies, a drawing of his invention, of which Marsh’s Exhibit B, Fig. 1, 
is a representation, and by means of this sketch he described the 
operation of his proposed reversing gear. In the discussion which 
ensued it was suggested that in the application of the device to a 
traction engine the elasticity and vibration of the parts would cause 
inaccuracy in the movement of thevalve. Marsh did not agree with 
this view, but asserted thatif it were so he would use a support near 
to the swinging frame with lugs against which the arm carrving the 
movable wheel and wrist pin should come to rest. In explanation 
of his idea he made a sketch on a blackboard, of which figure 2 of 
Marsh’s Exhibit A is represented to be a copy. The original draw- 
ing represented in Marsh’s Exhibit B, figure 1, is not produced. 
The blackboard sketch, of which Marsh’s Exhibit A is a copy, was 
ephemeral and has long since disappeared. 

Two witnesses are produced who were present on this occasion. 
Mr. Young testifies that in the latter part of February, 1880, Mr. 
Marsh made a diagram of his reversing gear or valve gear before 
the class (referring to the society above mentioned). He verifies~ 
Marsh’s Exhibit A and B as being true representations of the devices 

there illustrated and described. 
606 His testimony is somewhat meager, but is directed posi- 
tively to the point at issue. He discriminates in his recollec- 
tion between the form of device as applied to stationary and traction 
engines. 

The testimony of Lafever is to the same effect. He testifies that 
he was present when Mr. Marsh disclosed his invention at the meeting 
of the society in question ; that he illustrated on the blackboard the 
essential features of his invention. and submitted them to the criti- 
cism of the members present; that the question of applving the 
device to traction engines was discussed and illustrated substantially 
us represented in the drawing, figure 2, Marsh’s Exhibit A. 

It appears that this witness is interested in Marsh’s invention. 
The testimony on this branch of the case is not as full and satis- 
factory as might be desired, but it is not believed to be without 
weight in view of the circumstances. The alleged disclosure of the 
invention, as testified to by Marsh and his witnesses, was attended 
with considerable publicity, and he mentions the names of a number 
of persons who were present upon the occasion. It would be reason- 
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able to expect, therefore, that the other side would be able to pro- 
duce abundant testimony to disprove the story of Marsh if the facts 
were otherwise. No such testimony is introduced, nor was any effort 
made in the cross-examination to call out any more detailed account 
of the matter with a view of probing the conscience or recollection 
of the witnesses. 
607 Some time after,in March, 1881, Marsh applied his device 
to a stationary engine, which was subsequently purchased by 
Brown, a printer, and put into constant use in his printing estab- 
lishment. A drawing is introduced, Marsh’s Exhibit A, figure 1, 
to show the construction of the reversing gear. The drawing shows 
the main features of the reversing gear in controversy as applied to 
a stationary engine. ‘The reversing lever, however, is connected di- 
rectly with the gear, and, as contended by Hoag, the machine does 
not contain adjustable stops in the sense intended by the issue. The 
engine itself was not produced in evidence, nor was there any 
formal explanation upon the record of the reasons why the engine 
was not produced. It appears, however, in the testimony that the 
engine was the property of Brown, and was being daily used by him 
in the course of business, and that it would practically have been a 
matter of great inconvenience to produce the engine as an exhibit 
in the case. 

Counsel on the other side were informed that the engine was but 
a short distance from the place of examination, where they could, 
if they so desired, inspect it. Efforts were made at an earlier stage 
in the case to strike from the record all testimony relating to this 
engine, on the ground that the engine itself was the best evidence, 
but it has been finally determined by the Commissioner that, in view 
of all circumstances in the case, nerely formal objections to this tes- 
timony and the testimony relating to the original drawings would 
not be sustained, but that the testimony might be considered for 
what it was worth. 

The engine in question has been in constant operation at a print- 
ing establishment in a small town in which these parties live, and 
it is in evidence that parties in interest on the other side have 

seen and inspected the same. ‘They were challenged by the 
608 evidence submitted by Marsh -to show that this engine was 

not constructed and did not operate in the manner described. 
This they have failed to do, and I think the testimony relating to 
the construction of the machine is, under the circumstances, entitled 
to full weight. 

The present owner of the machine is produced, who fully and 
clearly describes the machine in all the parts essential to the points 
at issue. I find the objection to this testimony is purely formal, and 
iu that sense has been finally overruled by the decision of the Com- 
missioner. It appears that Marsh disclosed his invention, at least 
so far as perfected in the Moon engine, to the manufacturing firm of 
Nichols, Shepherd & Co. for the purpose of interesting them in his 
invention. Having finally obtained permission to apply his device 
to one of their traction engines, he came to their establishment on 
Sept. 7, 1881, to make the trial. It is agreed that in the first appli- 
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cation of his reversing device to a traction engine at the works of 
Nichols, Shepard & Co. he did not apply the adjustable stops for the 
purpose of holding the gears in their adjusted position, and that the 
first trial of the engine proved to be unsatisfactory on this account. 
The only holding device being at the forward end of the reach rod, 
the elasticity of the parts interfered with the correct operation of 
the valve. 

On behalf of Hoag it is claimed that the engine as thus consti- 
tuted was entirely inoperative and would not move at all, while 
Marsh represents that, although the action was imperfect, it was not 
entirely inoperative. To remedy tiie defect in the operation of the 

machine upon the following day a stay plate was bolted to the 
609 boiler near the gear-wheel with projecting stops or lugs against 

an arm projecting from the movable gear-wheel — rested 
and was held. As to the origin of this device, the testimony upon 
the point is attended with the usual difficulties that occur where 
both contestants are present at an experiment made before the con- 
troversy arises and where they amicably unite in their efforts to 
improve the machine. Each. party represents that he made the 
pregnant suggestion, and that the other party only co-operated with 
him in carrying his ideas into effect. 

According to Marsh’s account of the matter, on the morning of 
the eighth of Sept., having made another trial of the device, he in- 
structed Michael Rainbow, a blacksmith in the employ of Nichols, 
Shepard and Co.,to make a stop plate out of wrought iron, and for 
his guidance made a sketch un the shop floor with a piece of chalk. 
After the forging was done he took it to the engine, fitted it to the 
boiler, and marked the position of the holes, and, with the assist- 
ance of John Henry, drilled the holes and put in the set-screw to | 
be used as an adjustable stop,and then, with the assistance of John 
Henry, bolted the same to the boiler. , 

Henry and Rainbow corroborate this account of the matter. 
Hoag represents that he was called out to witness the experiment, 
and that Marsh acknowledged that the gear was a failure, and that 
he then critically examined the gear and conceived the idea that if 
he could stay the gear by stops located at that end of the engine 
there would be no difficulty in making it operative. He then made 
the necessary measurements with a rule and cut a pattern for the 
stop out of sheet iron, handed the pattern to Mr. Marsh, and directed 
him to have the stop forged, and Mr. Marsh soon after brought him 
the iron stop. He then went to the machine shop and had a hole 

drilled for the set-screw. ‘Then, with the help of Mr. Nelson, 
610 he personally applied the stop to the boiler. With this im- 

provement the operation of the machine was entirely satis- 
factory. 

Bradley —— that he saw Hoag make the measurements with his 
rule and afterwards cut out a sheet-iron copy, which he gave to | 
Marsh, with instructions to get one forged like it. 

Nelson testifies that he assisted in applying the stop. 

Considerable testimony was introduced by Hoag in surrebuttal 
to show that Rainbow and Henry were not present at the works of 

43—126 
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Nichols, Shepard & Co. at the time of his appointment experiment, 
and that their testimony, therefore, must be incorrect. This testi- 
mony is purely negative and inferential in its character, consisting 
of the testimony of witnesses who do not now remember that they 
saw the men at the works at that time, and of the labor record of 
Nichols, Shepard and Co., from which the same inference is sought 
to be derived. I do not think that this testimony can prevail over 
the positive testimony of Henry and Rainbow that they were then 
present. 

The evidence relating to the circumstances attending the im- 
provement of the engine by the addition of the stay plate is very 
evenly balanced so far as regards the number of witnesses and the 
circumstantiality of their testimony ; but,in view of all the facts in the 
case and the bearing of the witnesses, [ think that Marsh’s account 
of the matter is more probable. 

Hoag testifies that Marsh experimented with his machine for six 
or eight days, and that he was entirely unable to move the engine 
at all. This statement is altogether unreasonable and is opposed to 
the weight of testimony in the case. The witnesses on both sides 

substantially agree that the first trial was made on the 7th of 
611 Sept., and that the improvement was applied on the follow- 

ing day, and Marsh’s witnesses testify—as seems entirely 
reasonable—that the engine, in fact, operated in the trials of the 7th 
of Sept. 

It is admitted that the leading features of the apparatus in con- 
troversy were originated by Marsh, and it is fairly proven that he 
had speculated upon the subject of the application of this gear to 
traction engines prior to the trial at the works of Nichols, Shepard & 
Co., and that substantially the same device that was applied to the 
engine on the 8th of Sept. had previously occurred to his mind in that 
connection. It is proven beyond all doubt that he had actually 
made and used in the Moon engine adjustable stops located near the 
gears which were the same in principal as the device in controversy 
and effected the same object. In that engine the reversing lever 
was attached directly to the gear-wheels and was controlled in its 
movement by stops on a quadrant located in the immediate vicinity. 
In applying the gear to a traction engine the reversing lever was 
carried to the forward part of the engine for the convenience of ma- 
nipulation, and was connected to the gear by means of a reach rod 
extending from the reversing lever to an arm projecting from the 
gear. It was the elasticity of the parts as thus arranged which inter- | 
fered with the correct movement of the valve. The invention eon- 
sists in adding to the device a stay plate near the gears and an arm 
projecting from the gears to act against stops on the stay plate which 
operate precisely in the same way in this respect that the reversing 

lever and segment did in the original form of the device. 
612 It is contended in behalf of Hoag that the projecting lugs 

on the quadrant in the Moon engine did not and cannot act 
as stops to hold the lever and brace the gears, since they only con- 
trol the movement of the reversing lever in one direction. ‘The tes- 


4 ____ timony to the effect that the Moon engine corresponds precisely with 
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the machine shown in Marsh’s Exhibit A, Fig. 1, and that asa 
matter of fact the engine has been in daily use and commercial use 
in the printing establishment of the Nightly Moon newspaper, leaves 
no ground for this objection to rest upon. The owner of the engine, 
Mr. Brown, testifies that at the first starting of the engine it is 
necessary to hold the reversing lever against the stops for a short 
time, but that after the engine is fairly started the lever is held 
securely against the stops. 

I have considered the case as presented by counsel at the hearing 
and upon the theory that the issue is restricted to the particular ap- 
plication of the reversing device to traction engines, wherein the 
lever carrying the reversing gear is operated at a distance through 
the intervention of a reach rod and is stayed by supplementary 
stops. These elements are fairly implied in the first issue as de- 
clared, but it would seem that the terms of the second and third 
issues are entirely satisfied by the Moon engine made by Marsh be- 
fore Hoag claims to have made his invention. Reference is made 
to the fact that in December, 1880, Mr. Marsh took out a patent for 
lis reversing gear in which he made no claim to the invention in 
controversy. The application upon which that patent was granted 
was filed in May, 1880, and before the date of the experimental ap- 

plication of that device to a traction engine at the works of 
613 Nichols, Shepard & Co. In this patent the reversing lever 

was shown and described as attached directly to the reversing 
gear, and no reference was inade to any modification of the apparatus 
to meet the requirements of a traction engine. The mere fact that 
Marsh did not include in this patent the particular application of 
his device to traction engines cannot be considered te outweigh or 
weaken in any material degree the force of the testimony which has 
been considered and referred to. 

Upon the record as made up I am of opinion and do so decide 
that Marsh is the prior inventor; limit of appeal, 20 days. 


FRANK MacARTHUR, 
Examiner of Interferences. 


March 6, 1884. 

M. J. H. | 

[Endorsed :] 8251. 63. Marsh vs. Hoag. Decision. Recorded 
vol. 15, p. 368.. March 6, ’84. 
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In testimony whereof I, Benj. Butterworth, Commissioner 

of Patents, have caused the seal of the Patent Office to be 

(seat.] affixed this 22nd day of December, in the year of our Lord 
“4 one thousand eight hundred and eighty-three, and of the 
Independence of the United States the one hundred and 


eighth. 
BENJ. BUTTERWORTH, 
Commissioner. 
615 U.S. Patent Office. 
MARSH 
v8. 
Hoaa. 


Steam engines. 
Motion. 


Application of E. A. Marsh, filed Sept. 28, 1881. 
Application for reissue of A. J. Hoag, filed Nov. 29, ’81. 


Mr. C. M. Alexander for Marsh ; Toulmin & Semmes, of counsel. 
Mr. A. M. Smith for Hoag; Alexander Mahon, of counsel. 


This motion rests upon purely technical grounds. The examina- 
tion of Marsh and his witnesses seems to have been conducted by a 
gentleman who was nota lawyer; and, while he did substantially all 
that the spirit of the law governing the production of evidence de- 
mands, he failed in some particulars to conform to the strict tech- 
nical requirement of its leiter. 

As an illustration: Marsh and possibly one of his witnesses, while 
being examined, referred to and described an engine in connection 
with which the device in controversy was used, it forming a part of 
the operative mechanism of the engine. ‘To produce it would have 
required the production of the engine. On reference to the engine, 
as embodying the invention in controversy, counsel for Hoag de- 
manded the production of the model (engine) referred to. There- 
upon it was explained to Hoag und his counsel that Marsh did not 
own the engine ; that it was the property of Mr. , who was using 

it every day to drive‘a printing press; that the office 
616 where it was in use was about 800 feet from where they were 

examining the witness, and it was proposed that they go and 
examine it. This plain statement and practical plan and offer were 
not a technical compliance with the letter of the law. It. seems, 
however, that Hoag had in fact examined that engine, knew al! 
about it, and that, doubtless, accounts for the fact that he and his 
counsel did not at the time it was suggested go and make the exam- 
ination proposed, Hoag knowing very well that he could add nothing 
to his stock or knowledge thereby ; and this is made certain by the 
fact that when I asked counsel “in case this motion should be over- 
ruled would you desire to take further testimony?” he promptly 


replied that he would not. 


‘ 
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Again, it is moved to exclude the model, which, it is alleged, 
Marsh made and brought on with him, but which, it appears, has 
never been offered in evidence, although this motion is made to ex- 
clude that model (on the theory that it will be used as evidence); 
yet counsel for Hoag state distinctly that if the model was in evi- 
dence it could easily be shown by an examination of it that it is in 
nowise identical with the invention of his client, Hoag. Just why 
Hoag should move to exclude this model as evidence in the case, 
when in fact it has not been offered, and more particularly since he 
(by counsel) states that if it was in evidence it would settle the ques- 
tion in his favor, Lam at a loss to*understand. 

It will be observed that Hoag has, under leave, been permitted to 
examine witnesses in what is called surrebuttal. He has, doubt- 
less, under this leave, introduced any evidence he had to meet all 
points made by Marsh in chief or rebuttal. I am unable to discover 
from any suggestion of counsel for Hoag, or from anything in the | 
record to which my attention has been called, that any possible in- 
justice can result to him by the admission of the questions and 

answers objected to. It may well be doubted whether the 
617 purely technical objections are not overcome by the course 

the examination took, as disclosed by the whole record. At 
all events, it is clear that the granting of this motion would be 
utterly indefensible, since it is apparent that it is pressed, not to 
secure a right, but to gain an advantage. 

There is not the slightest disposition on my part to relax the rule 
governing the admission of evidence. ‘To do so would be to substi- 
tute confusion for orderly methods. In this case there has been a 
substantial compliance with the rule, and so far as there bas been a 
departure therefrom Mr. Hoag has in nowise suffered. ‘The motion 


is overruled. . 
BENJ. BUTTERWORTH. 
December 17, 1883. 


M. J. H. 


| Endorsed:] U. S. Patent Office. Comm’r’s decisions, Marsh vs. 
Hoag, Dec. 17, 1883. 
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of the interference, Marsl: vs. Hoag, May 9, 1884, for reversing gear 
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ents, have caused the seal. of the Patent Office to be affixed 
[seAL.] this 2nd day of July, in the year of our Lord one thousand 
eight hundred and eighty-four, and of the Independence 
of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 


Commissioner. 
619 No. 8351. 


Unirep States Patent Orrice, May 9, 1884. 
Before the examiners-in-chief on appeal. 


In the matter of the interference between the application of Elon 
A. Marsh, filed September 28, 1881, and the reissued patent of 
Andrew J. Hoag, No. 9857, dated November 27, 1881. 


Improvement in Reversing Gear for Steam-Engines. 


“The matter in controversy is— 

1. The combination, with the valve-rod and lever carrying the re- 
versing wheel, of the rod and lever for actuating said lever and the 
arm or standard, and adjustable stops for regulating the throw of the 
lever, substantially as specified. 

2. In combination with the lever, the gear wheels and the valve 
rod, the segmental guide, and adjustable stops, substantially as speci- 
fied. 

3. In a reversing gear for steam-engines, the two gears, of equal 
diameters, mounted one on the main engine-shaft and the other 
upon a lever adjustable around said shaft as a center and carrying 
crank-wrist to which the valve rod is connected, in combination 
with stops limiting the throw of said lever.” 

The gist of the matter at issue is the specific improvement indi- 
cated in the words “adjustable stops ” for limiting the throw of the 
reversing lever. The reversing gear itself,on which the improve- 
ment is based, is the patented invention of Marsh (patent No. 236,052, 
December 28, 1880). Of this there is no question. Said patent has 
been in litigation, and while the court found a technical bar toa 
finding of infringement in the fact that the acting Secretary of the 
Interior, Mr. Bell, neglected to affix his signature, as required by 

law, the validity of the patent in other respects and of Marsh’s 
620 uitable title to inventorship was not impugned. (Marsh vs. 
z ichols, 246 G., 901.) The question is, when and by whom 
was the improvement in question devised and added? 
Marsh claims conception as early as Decomber 25, 1879. He 
vers that he illustrated the same by blackboard sketches before 
| result of the discussion aud criticism of the device at that time, 
roduced on the blackboard a sketch, of which Marsh’s Exhibit 
fe 2, is put forward as acopy. This drawing clearly shows 
mment in controversy, but was objected to. by opposing 
bot the original sketch, and therefore not the best evi- 


of Machinists in Battle Creek, Michigan, January 1, 1880. 


— 


— 
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Two witnesses are produced by Marsh to substantiate what Marsh 
alleges he disclosed before the society at the meeting referred to. 
Young identifies the subject of the blackboard sketches with the 
drawing, Exhibit B, which he locates on the last of February, 1880, 
and he identifies figure 1, Exhibit A, as illustrating the substance 
of what he sdw in a model at the Battle Creek Machinery Co.’s shop 
the last of February or the first of March, 1880. He identifies the 
adjustable stops as a part of the device then seen. On cross-examina- 
tion Lafever testifies more positively, and corroborates Marsh as to 
the discussion and criticism of the foundation device. While sub- 
stantiating the testimony of Young, that at subsequent meetings the 
subject was further discussed and illustrated by the production sub- 
stantially of what is represented “in this drawing marked figure 
2,” he leaves us in the dark as to whether figure 2 A or figure 
2 B is referred to; but he further testifies that he saw the model at 

the Battle Creek Machinery Co.’s shons the last of February 
621 or the first of March, 1880, which contained this invention. 

Lafever further testifies that he saw the device in question 
applied upon a traction engine on the premises of Nichols, Shepard 
& Co., in Battle Creek, Mich., in the early part of September, 1880 ; 
also at the shops of J. I. Case, at Racine, Wis.,in the latter part of 
January and early part of February, 1881, and since then at various 
times upon traction engines. 

George W. Marsh testifies that he also saw the device in con- 
troversy in February, 1880, illustrated in the drawings shown him 
by E. A. Marsh, and that in the early spring of 1880—he thinks 
March—he saw an operative mode! of this invention which worked 
successfully. 

Martin E. Brown testifies that in the latter part of March or first 
of April, 1880, he purchased a steam-engine of one Cummings that 
had Marsh’s attachment upon it, and has it still. He specifies the 
movable stop as a feature of it, and distinguishes between it and the 
device as patented by Marsh. It was objected that Brown’s engine 
was not produced in evidence; but, on the other hand, it was shown 
that said engine wus in constant use for printing purposes; that its 
production would have been attended with great inconvenience ; that 
the parties in interest adversely have seen and inspected it and were 
challenged to show that its construction and operation were not as 
ulleged, aud were invited at the taking of evidence to goa short 
distance from the place of examination to verify its character, but 
refused. ‘There is no reason, therefore, to doubt the accuracy of 
Brown’s testimony regarding this engine, and it is of weight in aid- 
ing the determination of an issue of this character. Brown testifies 
that the engine has not been altered since he bought it. Brown is 
not cross-examined nor impeached. 

It is noted that in the third claim in issue the matter is not even 

limited to adjustable or movable stops, but comprises simply 
622 “stops limiting the throw of the lever.” On behalf of 
Marsh it is intimated that Marsh’s invention in its original 
form, as patented and as first constructed for Nichols, Shepard & 
Co. (the contestants in this interference), fully comes within the 
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terms of this issue branch of the issue, since the device, figure 2, Ex- 
hibit A, clearly shows “stops limiting the throw of the lever,” at (by) 
N, and the patent of December 28, 1880, shows equivalent stops on 
the semicircle for arresting the throw of the shifting lever by means 
of the spring-catch M on said lever. Hoag, however, not only qual- 
ifies this as not the stop he has in mind, but would even throw 
out of court any and all stops for limiting the throw of the lever if 
not located substantially as shown in his patent of July 26, 1881, to 
wit, so as to limit the movement of a short radial arm auxiliary to 
the lever itself. There is no doubt that there may be a choice of posi- 
tion for these stops for relative efficiency, but such a matter is wholly 
apart from the issue here in controversy. 

Hoag is superiatendent for Nichols, Shepard and Co., the assignees 
and contestants in this proceeding. He testifies that on the 7th 
of September, 1880, Marsh came to the shop of his employers who 
were building traction engines and obtained permission to put one 
of his, Marsh’s, reverse gears on an engine of their construction. He 
a it on in six oreight days. Marsh found difficulty, according to 

oag, in starting the engine, and Hoag then and there conceived, 
invented, and had put on an adjustable stop which remedied ali the 
difficulty. ‘This was the date of Hoag’s invention. His employers 
filed an application for a patent for it June 9, 1881, which issued 
July 6, and was reissued November 29,1881. Marsh applied Sep- 
tember 28, 1881. 

Hoag is asked point blank, on cross-examination, if he did 

623 not prior to September 7, 1880, “see and-critically examine a 
Marsh reverser applied to a steam-engine doing effective work 

in a printing office, where is and then was printed a daily paper, the 
ate to do which work was furnished by one engine, to which said 
arsh’s reverser with movable and adjustable stops and with set- 
screws to regulate the throw of the reversing lever was applied,” but 
Hoag was unable at the moment to remember any such thing. 
Marsh, however, called in rebuttal, swears that late in June or early 
in July, 1880, he personally exhibited and explained to Hoag the 
identical engine sold to Martin E. Brown, in the presence of Brown 
and others, which said engine is proved by Brown and others to 
have had on it at the time the adjustable stops constituting the matter 
_in dispute. Hoag himself reversed the engine and examined it 
critically. The stops and their location were especially referred to. 
Marsh denies on rebuttal that Hoag handed him any pattern for a 
stop-plate or intimated that he had invented anything. Marsh, 
however, states that he himself had stop-plates made by one Rain- 
bow, a blacksmith employed by the company, and had them applied 
by the assistance of one Jolin Henry with aset-screw. Henry, sworn, 
co rates Marsh’s statement in this regard. Rainbow, sworn, 
fully corroborates Marsh as to makiug the stop-plate, and that he 
eceived his information and directions from Marsh. ‘These work- 
en are both in the employ of Nichols, Shepard & Co. Rainbow 
irthe: swears no sheet-iron pattern was brought to him by Marsh 
brk by, but that Marsh drew his instructions with a piece of 
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Martin E. Brown, sworn on rebuttal, fully corroborates Marsh’s 
statement as to the exhibition in the summer of 1880—July—of the 
reversing gear on Brown’s engine, employed in running his print- 
ing press, to Hoag. He says that Marsh asked leave to exhibit it to 

Hoag. 
624 “He frequently brought machinists to look at it. Mr. 

Marsh operated it and explained it.” The reversing gear was 
the same then that it is now. Mr. Brown was asked what device 
was used on his engine to prevent the reversing lever from swinging 
backward and forward between the stops, and Brown replied that 
there was none, but that it had never troubled them any except at 
starting, and then waseasily remedied. Mr. Marsh explained at the 
hearing that the difficulty was only an imaginary one while the en- 
gine was in motion, since the nature of the thrust at both extreme 
positions of the lever was such as to maintain the lever in position 
against the stops. For large engines, however, Mr. Marsh uses a 
graduated arc, with notches and a snap-catch on the lever. 

There is an attempt to over overturn the testimony — Rainbow and 
Henry by negative evidence given by other employees to the effect 
that said workmen were not present on the particular day fixed as 
the one when the work was done under Marsh’s directions, but the 
testimony of the former witnesses is too positive and circumstantial 
to be thus neutralized. Thomson and Drew both swear for Hoag 
that they saw him apply a stop with adjustable set-screws, but they 
both swear also that it was in October or November, 1880, which 
was a month after the original stop had been applied under Marsh’s 
directions. One Stilson, also a workman, was called in surrebuttal 
to prove that he was present during the application of a revers- 
ing gear to one of his employer’s traction engines “ during the fall of 
1880,” and he swears that neither Rainbow, Henry, nor Marsh were 
apy ea but he does not identify the engine as the one first altered 

vy Marsh, and by every reasonable conclusion it was the one re- 
paired later, namely, in November, 1580, by Hoag, as testified to by 

Tbomson and Drew. 
625 Notwithstanding a vast amount of conflicting testimony, 
the fuct appears to stand out in clear light that Marsh, the 
original inventor of the reversing gear, invented also the adjustable 
stops now in controversy some time in the spring of 1880, disclosed 
the same to others, and embodied it in an operative model and placed 
it on a working engine prior to April Ist, 1880, which was sold, put 
into practical and successful use, and is still in use; that prior to 
September, 1880, Marsh disclosed the device to Hoag, among others, 
and expiained its working; that September 7th or 8th, 1880, Marsh, 
in putting one of his reversing gears upon an engine in the shops 
of Nichols, Shepard & Co. by their permission, wherein he had left 
off the stops, found some difficulty in working the traction gear in 
their absence, which difficulty was remedied by supplying the stops 
by the aid of the workmen in the shop under Marsh’s own direc- 
tions; that this date of September 7th, 1880, is the earliest that Hoag 
can claim, even on the theory of participation in the contrivance of 
the remedy then applied, which date of invention is entirely over- 
6 
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come by the weiglit of testimony in favor of Marsh’s prior date of 
invention and reduction to practice, not to say disclosure to Hoag 
himself. This evidence in Marsh’s favor is too voluminous and con- 
sistent to be set aside as fiction, and we must therefore find Marsh 
to be the prior inventor and affirm the finding of the examiner of 


interferences. 
H. H. BATES, 
R. L. B. CLARKE, 
ROBERT J. FISHER, Jr., 
Examiners-in- Chief. 
uM. dé. Bi. 


| Endorsed:] 3. 8351. Elon A. Marsh vs. A. J. Hoag. Subject 
matter, reversing-gear for steam-engines. Decision of the examiners- 
in-chief, May 9, 1884. Recorded, vol. 18}, p. 189. 
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DEPARTMENT OF THE INTERIOR, 
Unirep Srares Patent OFFice. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the Commissioner’s decision, November 21, 1884, in 
the matter of the interference, Marsh vs. Hoag, for improvement in 
reversing gear for steam-engines. 

In testimony whereof I, Benj. Butterworth, Commis- 
[seaL.; sioner of Patents, have caused the seal of the Patent Office 
to be affixed this 11th day of December, in the year of our 


Lord one thousand eight hundred and eighty-four, and of the Inde- ° 


_ pendence of the United States the one hundred and ninth. 
BENJ. BUTTERWORTH, 


Commissioner. 
627 U. 8S. Patent Office. 


MARSH 
Hoaa. 
Reversing gear for steam-engines. 
sepprrenion filed ——; petition E. A. Marsh, filed September 28, 
1881. 


Reissue patent No. 9957, granted A. J. Hoag November 26, 1881. 
Mr. V. D. Stockbridge, for Marsh ; Mr. A. Mahon, for Hoag. 


This is a petition for stay of proceedings in order that Hoag and 
ae ae may present a motion for a new trial on the ground of 
_. newly vered evidence. 


ig 
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This case has been pending about three years; has been tried 
before the examiner of interferences, appealed to and heard by the 
examiners-in-chief, then by the Commissioner, and was subsequently 
appealed to the Secretary of the Interior, who dismissed the appeal 
for want of jurisdiction. Within the last few days the present mo- 
tion has been presented, and it is asked that the issue of a patent to 
Marsh be delayed until the motion is disposed of. Certain affidavits 
which are to be filed in support of the motion have beeu submitted 
for my inspection. Among others, there were filed the affidavits of 
Mr. Converse and Mr. Nichols, the latter being one of the assignees 
of Hoag. In these affidavits it is stated that recently affiants had 
met one Mr. Metcalf, the counsel who had charge of the application 

of Marsh, and who prosecuted the same to a successful issue. 
628 Affiants further state that at that interview, which took 

place at the office of Converse, Mr. Metcalf was at pains to 
say that the patent of his client (Marsh) was procured through 
fraud. to which he (Metcalf) was a party. He seems now to be heart- 
ily engaged in the work of defeating the patent he was in a meas- 
ure instrumental in procuring. While bedid not make an affidavit 
himself, he stated that he was willing that they, the affiants, should 
embody in an affidavit his statements, and that he would testify to 
the facts afterwards, 

There is no probability of the truth of what Mr. Metcalf says. If 
his own account is to be accepted he is utterly unworthy of belief 
and should be promptly disbarred. | j 

The evidence taken in the case shows that all matters appertain- 
ing to the issue were fully investigated. 1 deem every state- 
ment and suggestion of Mr. Metcalf as unworthy of consideration. 
I do this on the theory that the affiants, Converse and Nichols, cor- 
rectly set forth their interview with Metcalf. 

The other affidavits are entitled to more consideration. There are 
two things, however, to be said in regard to them: 

First. If the affiants should testify substantially to what is set 
forth in their affidavits it is not clear that it would change the de- 
cision in the case; and, second, there is no evidence at all that due 
diligence was used to obtain the testimony of these men. They all 
resided at Battle Creek and belonged to the Society of Machinists, 
which met weekly, and at one of the sessions of which improve- 
ment in controversy was in connection with other matters discussed. 

It is useless to say that the names of the members of that so- 
629 ciety could not be obtained. The evidence taken does not dis- 
close that proper effort was made to ascertain them. 

Before a party is entitled to a new trial, especially after the long 
course of proceedings had in this case, including three trials, he 
should show very clearly—first, that the newly discovered evidence 
would, if introduced, change the result; and, second, that the evi- 
dence could not have been secured by the use of due and proper 
diligence. I do not think that either condition is met in this case. . 

It is urged that the rights of the present patentee may suffer if a 

vitent is ‘issued to Marsh. The answer to that is, the rights of 
larsh may suffer if his patent is withheld. Beyond this the peti- 
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tioners in this case are by no means remediless. The courts are 
open right at their doors at home, and adjudication there would be 
final. According to the statement of the petitioners Marsh has been 
constantly infringing their patent for two years or more. If that is 
true it was not difficult to restrain him by proceedings in equity. 

Another thing is to be considered in that matter: Proceedings in 
this bureau are sometimes slow and, not being final, the result is 
not always conclusive, and hence not satisfactory. A proceeding in 
court to test the validity of Marsh’s claim would settle the matter 
speedily, definitely, and finally. I do not hold that because the 
petitioners have remedy by appeal to the courts that therefore I 
may properly deny their request. I only refer to the matter for the 
purpose of showing that they have a remedy at hand which is more 
full and ample than the one they have here—are seeking here. 

I do not think that the showing made entitles the parties to a new 

trial here, and, that being so, I do not feel that [ am author- 

630 ized or permitted to withhold the patent of Marsh. 

The case presents the remarkable feature, too, of at least 
one of Marsh’s attorneys having suddenly formed an alliance with 
the other side. This itself raises such a suspicion in my mind as to 
the character of the proceedings that I feel I could not properly 
grant the request. It is therefore denied. 


BENJ. BUTTERWORTH, 
Commissioner. 


Ex’d: J. A. M.; M. McK. 
November 21st, 1884. 


[Endorsed :] 64650. D.,’84. Marsh vs. Hoag. Comm’r’s decis- 
ion. Dated Nov. 21, 1884. Recorded vol. 26, p. 420. 


631 Exarpir 28. Jun- 24, 1885. G. Gatrell, Official Stenogra- 
pher, Marshall, Mich. 


Law office of R. A. Parker, 19 Bank block, Detroit, Mich., counsel 
in patent & mechanical causes. 


Before the Commissioner of Patents. 


In the matter of the interference between the application of K. A. 
Marsh, filed September 28th, 1881, and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November 29th, 
1881. | 


Deposition of witnesses examined on behalf of E. A. Marsh, pursu- 
ant to the annexed notice, at the office of E. M. Converse, in the 
city of Battle Creek, Calhoun county, State of Michigan, Thurs- 


a _ day, March 28rd, 1881. 


esent : Martin Metcalf, Esqr., on bebalf of E. A. Marsh, and 
Mahon, Esqr., on behalf of Nichols, Shepard & Co. 
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632 Before the Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 188],and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November 29th, 
1881. 


Deposition of witnesses examined on behalf of E. A. Marsh, pursu- 
ant to the annexed notice, at the office of E. M. Converse, in the 
city of Battle Creek, Calhoun county, State of Michigan, on Thurs- 
day, March 23rd, 1882. 


Present: Martin Metcalf, Esqr., on behalf of E. A. Marsh, and 
Alex. Mahon, Esq., on behalf of Nichols, Shepard & Co. 


KE. A. Marsu, being duly sworn, does depose and say in answer 'to 
interrogatories proposed to him by Martin Mercatr, Esqr., counsel 
for E. A. Marsh, as follows, to wit: 


633 Ques. 1. What is your name, age, residence, and occupa- 
tion ? 

Ans. 1. My name is Elon A. Marsh; am twenty-eight years old; 
reside in the city of Battle Creek, Michigan, and am, by profession, a 
mechanical engineer and machinist. 

Ques. 2. Are you the Elon A. Marsh, one of the parties to this 
suit in interference ? 

Ans. 2. I am. 

Q. 3. Are you acquainted with Andrew J. Hoag, of Battle Creek, 
Michigan, and with the firm of Nichols, Shepard & Co., of said city ? 

Ans. 3. I am. | 

Ques. 4. How long have you been acquainted with Andrew J. 
Hoag and with said firm of Nichols, Shepard & Co. ? 

Ans. 4. About three years. 

Ques. 5. Paper offered by Martin Metealf, Esqr., for identification, 
and same marked Marsh’s Exhibit.“A.” Do you or do you not ree- 
ognize in this exhibit—Marsh’s Exhibit “A”—the essential features 
of your invention as involved in this interference ? 

Ans. 5. I do.. ; 

Ques. 6. When did you conceive this invention ? 

Ans. 6. The twenty-fifth of December, A. D. 1879. 

Ques. 7. When did you convey to others a knowledge thereof? 

Ans. 7. I communicated a knowledge of my invention to a num- 
ber of persons on the following week, and made a blackboard illus- 
tration of the device on the evening of January Ist, 1880, before the 
Society for the Advancement of Machinists, at their rooms in the 
Eldred block, in this city. 

Ques. 8. Where was that? 

Ans. 8. In the Eldred block. 

Ques. 9. Please go on now and state the substance of what was 
said and done by you at that time in relation to your said inven- 
tion. 

Ans. 9. A discussion arose among tie members as to the 
634 adaptability of my device to traction engines, as previously 


300 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 

stated. To more clearly illustrate the essential features of tiny 
invention I brought with me to this meeting a drawing on paper, of 
which figure one (1) in this drawing is a copy. (Paper offered by 
Martin Metcalf, Esqr., for identification and same marked Marshi’s 
Exhibit “ B.”) It was suggested by some one present that the elas- 
ticity and vibration of the parts would cause inaccuracy in the 
movements of the valve. I did not think so at the time, but as- 
serted that if it were so that I would use a support placed near to the 
swinging frame “ D” with lugs against which the arm carrying the 
movable wheel and wrist pin should come to rest. Other questions 
arose which I answered to the satisfaction, seemingly, of all present, 
the result of which was a sketch on the blackboard, of which figure 
two (2) in Marsh’s Exhibit “A” isa copy. 


Counsel for Nichols, Shepard & Co. object to the drawings, Ex- 
hibits “A” and “ B,” claimed to be copies of the drawings made upon 
the black board— 

First. For the reason that they are not warranted by the prelim- 
inary statements made by said Marsh. Second. That if the original 
sketches cannot be produced the alleged copies are not proper evi- 


by the preliminary statement of said Marsh. 


Ques. 10. When did you first apply movable and adjustable stops 
to your reversing gear for steam-engines ? 
Ans. 10. About the first of March, 1880. 


[On the margin: Patent Dec. 28th, 1880.] 


Ques. 11. To what engine was that gear with the movable and 
. adjustable stops applied and where is it now? | 

Ans. 11. They were applied to a small engine, shortly afterwards 
purchased by Martin E. Brown for the purpose of running a print- 
ing press used in the office of the Nightly Moon, a daily paper pub- 
lished in this city. 

Ques. 12. Did that application prove successful as a reverser of a 
steam-engine ? 


Counsel for Nichols, Shepard & Co. objects to all evidence offered 
in reference to this engine unless the same be produced and offered 
in evidence. | 


Ans. 12. It did. 
635 Ques. 13. Has any change or alteration been found to be 
necessary in the reversing gear on the Moon engine up to 
the present time, so far as you know? 
Ans. 13. There has not. 
Ques. 14. Who was present at the club-rooms in the Eldred block 
_ atthe time mentioned by you when you illustrated and described 
_ and explained your invention heretofore referred to? 
_ Ans. 14. Minard La Fever, Thurlow Case, Edward Keets, George 
es. 15. To what other parties, if any, did you communicate a 


dence. Also objects to the answer as stating matters not warranted. 
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knowledge of your invention before obtaining an allowance of your 
application ? ) 


Counsel for Nichols, Shepard & Co. objects to the x for the 
reason that there has been no allowance of the application by the 
Patent Office of the invention in controversy. 


Ans. 15. To anumber of my friends; to E. C. Nichols, of the firm 
of Nichols, Shepard & Co., and to some of the employees of the 
Battle Creek Machinery Company, at whose shops I made a work- 
ing model of my device. 

Ques. 16. What working mode! do you refer to ? 

Ans. 16. I refer to that engine purchased by Martin E. Brown and 
used in the printing office aforesaid. 

Ques. 17. I do not know that my question No. 14 is understood. 
I referred to the time of the allowance of your patent, dated Decem- 
ber 28th, 1880, No. 236,052. Did you or not so understand it ? 


Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading. 


Ans. 17. I did. 


Paper offered by Martin Metcalf, Esqr., for identification, and 
same marked Marsh’s Exhibit “ C.” 


Counsel for Nichols, Shepard & Co. objects to the offering of Ex- 
hibit “C” as having no bearing on the case in controversy ; and, fur- 
ther, if intended to be used as a copy in evidence, a certified copy of 
the same should be introduced. ; 


Ques. 18. At what time and in what manner did you first commu- 
nicate the knowledge of your invention to Mr. E. C. Nichols? 


636 Counsel for Nichols, Shepard & Co. objects to the ques- 
tion; that it does not state to what invention the question 
refers. 


Ans. 18. About the fourth of February, 1880. 

Ques. 19. I mean by the words “ your invention,” in the last 
question, the invention as adapted to traction engines. Did you so 
understand it? If not, please give your answer as you now under- 
stand it. : 

Ans. 19. 1 understood it as you expressed it last. 

Ques. 20. Please go on and state as near as yuu can what was 
said and done, if anything, in reference thereto by yourself in that 
interview. | 

Ans. 20. I wish to know to what interview you allude. 

Ques. 21. I refer to the interview held on the fourth of February, 
1880, when you first communicated the kuowledge of your inven- 
tion, as adapted to traction engines, to Mr. E. C. Nichols, referred to 
by you in auswer to question number 18. | 

Ans. 21. The communication made to Mr. E. C. Nichols on the 
fourth of February, 1880, was by letter, but was followed by an in- 
terview at the oftice of Nichols, Shepard & Co. on the sixth of that 


? 
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month. I presented a drawing of my device for his inspection and 
explained the merits of the invention. The result of the interview 
was not as I had hoped, as Mr. Nichols could not be made to be- 
lieve that the device would work. 


Counsel for Nichols, Shepard & Co. objects to the answer unless 
the drawing referred to be offered in evidence. 


Ques. 22. For what purpose did you seek and obtain this inter- 


view? 
Ans. 22. For the purpose of getting Mr. Nichols interested in the 
invention. 


Ques. 23. Did you have other interviews for this purpose ; and, if 
so, with what results? 

Ans. 23. I had other interviews, and about the Ist of August, 
1880, obtained permission to put my device upon one of his trac- 
tion engines. 

Ques. 24. You mean the traction engine of Nichols, Shepard & 
Co., I suppose ? 

: Ans. 24. I do. 
637 Ques. 25. Did you act upon that permission ; and, if yea, 
what did you do? 

Ans, 25. I completed one of my reversing gears, and applied it to 
one of Nichols, Shepard & Co.’s traction engines, and tried it on the 
7th of August, 1880; but owing to the omission of stops placed 
near to the swinging frame carrying the movable wheel and wrist 
pin, the operation of the device was not satisfactory. 

Ques. 26. Was the defect, as then appearing, remedied ; and, if so, 
how, and when, and by whom ? 

. Ans. 26. It was, by me, on the following day, by attaching to the 
boiler of the engine underneath the swinging arm, carrying the 
movable gear and wrist pin,a plate, “ P,” having a set-screw,“ K,” 
against which and the plate at the point “E” the two swinging 
arms of the frame “ D” came to rest, as shown in figure two (2) of 
Exhibit “ B.” 


Counsel for Nichols, Shepard & Co. object to the answer referring 
to Exhibit “ B” for reasons before given. 


Ques. 27. After thischange did the device work successfully ? 

Ans. 27. It did. | 

Ques. 28. Who made these drawings, Exhibits “ A ” and “B”? 

Ans, 28. I did. 

Ques. 29. What other forms of stops have been used by you than 
heretofore shown, if any, and, if yea, when first ? 

Ans. 29. That shown in figure one (1), page five (5), of our illus- 
trated circular. I refer toa circular issued by Marsh, Le Fever & 
Co. This form of stop was adopted by us in January, 1881. 


a dh circular offered in evidence by Mr. Martin Metcalf, counsel for 
Marsh, and same marked Marsh’s Exhibit “D.” 


is, 30. When was this circular, Exhibit “ D,” prepared and 


| 
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Ans. 30. It was prepared in March and published early in April, 
1881. 

Ques. 31. Where was the application of your reversing device to 
a traction engine made, as testified to by you ? 

Ans. 31. At the works of Nichols, Shepard & Co., in this city. 


638 Further taking of depositions in the above cause ad- 
journed to March 24th, 1882, at 9 o’clock a. m., at my office, 
in the city of Battle Creek, Michigan. 
Dated March 23rd, 1882. 
EUGENE M. CONVERSE, 
Notary Public, ete. 


At the office of Eugene M. Converse, in the city of Battle Creek, 
Michigan, March 24th, 1882, at 9 o’c. a. m, the taking of deposi- 
tions in this case resumed pursuant to adjournment had March 23rd, 
1882. 


Deposition of E. A Marsh Continued. 


Ques. 32. What was done with that engine so far as you had any- 
thing to do with it ? 

Ans. 32. That engine was sent to the [Illinois State fair, at Spring- 
field, Illinois, and at the St. Louis fair, at St. Louis, Mo., and I think 
toone or two other fairs. I am positive as to the two fairs mentioned, 
as I was with the engine and helped exhibit it at those two fairs. 

Ques. 33. Do I understand you as stating that you exhibited it at 
all of these fairs ? 

Ans. 33. I helpec exhibit it at the fairs meutioned, named. 

Ques. 34. What was your object in going with and exhibiting it? 

Ans. 34. I went at the request of E. C. Nichols, of the firm of 
Nichols, Shepard & Co. 

Ques. 35. Where next did you apply your reversing gear to an 
engine ? 

Ans. 35. At the works of Garr, Scott & Co., of Richmond, Indiana, 
on one of their traction engines. 

Ques. 36. When did you dothis? The timeas near as you can 
fix it. 

Ans. 36. On the 21st of December, 1880. 
639 Ques. 37. Was the trial of it satisfactory, if you tried it ? 
Ans. 37. It was. 

Ques. 38. You may go on and state when and where you applied 
your reversing gear involved in this interference on engines during 
your absence from home on this trip. 

Ans. 38. This Garr, Scott & Co. engine was the only engine I put 
the device on this trip. 

Ques. 38. Where next did you apply your said invention to steam- 
engines ? 

Ans. 39. At the works of the Eagle Machine Works, in Indian- 

apolis, Indiana. 

Ques. 40. When did you do this? 

Ans. 40. On the first or about the first of January, 1881. 

45—136 
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Ques. 41. On how many engines, or about how many, did you per- 
sonally superintend the application of your reversing gear during 
that and the following months of February and March ? 

Ans. 41. Two. 

Ques. 42. Did you issue licenses to either of the parties for whom 
you so applied it ; and, if so, what parties? 

Ans. 42. The Eagle Machine Works aforesaid, to Russell & Co. of 
Massillon, Ohiv. 

Ques. 43. Any other? 

Ans. 43. I did not apply the device to any others since that time. 

Ques. 44. I don’t think you understand my question. I mean did 
you issue licenses to any other parties than the Eagle Machine 
Works and Russell & Co. up to the first day of April, A. D. 1881? 

Ans. 44. I did. 

Ques. 45. Name them. 

Ans. 45. I haven’t got a memorandum of the parties, but to quite 
a number. Among the parties licensed by me are Garr, Scott & Co., 
of Richmond, Ind. ; Eagle Machine Works of Indianapolis, Ind. ; C. 
Kratz, of Evansville, Ind.; C. & G. Cooper, of Mt. Vernon, Ohio; Rus- 

sell & Co., of Massillon, Ohio, and about a dozen others. 
640 Ques. 46. Have you heard any complaint as to the value 
of your invention as applied by you at the times and in the 
places mentioned ? 

Ans. 46. I have not. 

Ques. 47. Please describe the particular machine or reversing gear 
that you made and applied next after the one at the works of Nich- 
ols, Shepard & Co. 

Ans. 47. If we take figure two (2) in Exhibit “A” as an illustra- 
tion of the device which I put on the Garr & Scott engine, it is the 
same in every respect excepting the adjustable stops “ Kk.” 

Ques. 48. Did all the trials made by you of your device just testi- 
fied to prove successful or not? 

Ans. 48. They did. 

Ques. 49. In adapting and applying your invention to the various 
styles, forms, and makes of engines now buiit—traction or other- 
wise—have you found it necessary or convenient to vary the combi- 
nations of your several devices, sometimes involving one or the 
other of the claims involved in this interference and sometimes 
using only the claim technically covered by your patent heretofore 
in evidence, but all requiring for their successful use the substantial 
embodiment of the principles of construction and mode of opera- 
tion of your invention as originally and first made and now in- 
volved in this interference and the pending application ? 


Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 49. I have. : 

Ques. 50. I now call your attention to the stops and wish you to 
point out precisely their use, and especially how, when, and under 
what circumstances their use is made available. 

Ans. 50. It is an essential feature of this device that it shall have 
two principal points, at which the frame or swinging arm carrying 
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the movable wheel and wrist pin shall come to rest. The object of 
stops is to fix these two points, to prevent any errors which might 
arise from lost motion or elasticity of the parts. 
Ques. 51. Is it a fact, then, that your reverser, unlike most 
641 if not all others, depends for its successful working on the 
preservation of a fixed and uniform throw at all times? 

Ans. 51. It is. 

Ques. 52. Is it or not true that when the reach rod is made suffi- 
ciently rigid to operate the valves the stops for engaging the swing- 
ing arm carrying the wheel and wrist pin may be dispensed with, 
or, if used, placed on a quadrant plate at the operator’s end of the 
said reach rod? 

Ans. 52. Yes; if the reach rod and the various parts of the de- 
vice were made sufficiently rigid, then the arrangement just de- 
scribed would do. 

Ques. 53. Please state how this is more clearly if you can or have 
not already done so satisfactory to yourself. State the exact use of 
the stops, and particularly as to the adjustable stops. 

Ans. 23. As before stated, the object of the stops is to fix the throw 
of the lever; the object of making them adjustable is for conven- 
lence in fixing their proper location. ‘Theoretically it doesn’t inat- 
ler whether they are placed so as to engage the swinging arm car- 
rying the movable wheel or placed at the other end of the long 
reach rod connecting said swinging arm with a secondary lever and: 
quadrant. 

Ques. 54. What reason do you assign for not placing the adjust- 
able stops directly on a support néar to the reverser, as you had done 
in the case of the Moon engine, and as you have testified you knew 
how to do, instead of on the segmental plate or quadrant at the 
operator’s end of the reach rod, when you first applied your inven- 
tion to a traction engine at the works of Nichols, Shepard & Co.? 


Counsel for Nichols, Shepard & Co. objects to the question as stat- 
ing facts not warranted by the previous testimony of the witness, 
and objects to any reference being made to the so-called Moon en- 
gine. 

Ans. 54. As previously stated, theoretically it would not matter 
whether the stops be placed near to and in connection with the de- 
vice or at the other end of the long reach rod, and I embraced this 
opportunity to see what effect their omission would have. 

Ques. 55. What alteration, if any, would be necessary or 

642 desirable to perfectly adapt the Marsh reverser now on the 

Moon engine, so called by you, to a traction or other hori- 
zontal engine ?. 

Counsel for Nichols, Shepard & Co. objects to the question for 
reasons before given. 


Ans. 55. There might be and are cases where the operator’s arm 
would not be long enough to reach conveniently the device as there 
shown, and as a matter of convenience a secondary lever might be 
used and connected by a reach rod, as shown in figure two (2) of 


Exhibit “ A.” 
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Ques. 56. When did you last see the Moon engine and the revers- 
ing device with its movable stops attached thereto? 


Counsel for Nichols, Shepard & Co. object to question for reasons 
already stated. 


Ans. 56. This morning. 


Martin Metcalf, Esq., counsel for Marsh, offers engine called the 
“ Moon engine” in evidence, the same being now in the office of the 
Nightly Moon. 


Ques. 57. Please describe that engine. 

Ans. 57. The Moon engine is a small upright engine having my 
valve gear attached, in which the frame, the swinging frame, has a 
single arm projecting upwards, which forms a reversing lever that 
engages with adjustable stops fixed on a quadrant plate near to the 
device. 

Ques. 58. Subsequently to your application to Mr. E. C. Nichols, 
of the firm of Nichols, Shepard & Co., for his aid and interest in the 
matter of obtaining a patent before mentioned did you or did you 
not, in order to facilitate the introduction of your invention involved 
in this interference, have any interview with him—I mean, now, 
after the interviews before testified to—for obtaining permission to 
apply your invention to one of Nichols, Shepard & Co.’s engines ? 

Ans. 58. I did. 

Ques. 59. You may now state what occurred. Goon and state 
what you wish to in reference to the invention involved in this in- 
terference at such interview or interviews. 


Counsel for Nichols, Shepard & Co. objects to the question 
613 for the reason that it is vague and indefinite. 


Ans. 59. Those interviews referred to were interviews had 
at appointments made by Mr. E.C. Nichols, and were understood to 
be at the time negotiations on his part for the use of this invention. 
They were none of them of a satisfactory nature and no agreement 
made by me granting said E. C. Nichols or Nichols, Shepard & Co. 
any rights in and to or for the use of my invention. 

Ques. 60. Have you brought suit in the United States court for the 
eastern district of Michigan against that firm for the infringement 
of your patent, and is that suit now pending? 


Counsel for Nichols, Shepard & Co. objects to the question as hav- 
ing no bearing on the case in controversy. 
Ans. 60. I have ; it is. 


Papers offered by Martin Metcalf, Esq., for identification and same 
marked Marsh’s Exhibit “ E.” 


_ Counsel for Nichols, Shepard & Co. objects to the offering of the 


per in evidence, and will move the hon. Commissioner of Patents 


1. Is the paper you now hold in your hand, Marsh’s 
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Exhibit “ E,” a certified copy of the answer of said Nichols, Shep- 
ard & Co. to your bill filed in that cause? 


Counsel for Nichols, Shepard & Co. objects to all questions in re- 
lation to paper offered in evidence marked Exhibit “ E” as being 
irrelevant. 


Ans. 61. It is. 


Direct examination of E. A. Marsh closed, and by consent of 
parties the taking of further depositions adjourned to two o’clock 
p. m. inst. 

E. M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, March 24th, 1882, at 2 o’clock p. m., pursuant to adjournment, 
parties appear. 


Counsel for Nichols, Shepard & Co. objects to all the testi- 

644 mony of said Marsh and to the exhibits produced as being 

irrelevant and incompetent, and at the proper time will move 

the hon. Commissioner of Patents to wobec the same; without 
waiving said objections proceeds to cross-examine said Marsh. 


Cross-examination by counsel for Nichols, Shepard & Co.: 


Ques. 1. You state in answer to question twenty-five that you 
applied one of your reversing gears to a traction engine on the 
seventh of August, 1880. Will you positively swear that said 
seventh day of August was the day that you so applied it ? 

Ans. 1. I do. 

Ques. 2. You are sure that there can be no mistake about the 
date ? 

Ans. 2. I don’t think there can be any question about the date. 

Ques. 3. When was the exhibit marked “A” made by you? 

Ans. 3. It was about three days ago. 

Ques. 4. When was Exhibit “ B” made by you? 

Ans. 4. About four days ago. 


Witness Marsh asks the privilege of correcting his statement in 
answer to question twenty-five and subsequent statements as to date 
of first putting his device on a traction engine at Nichols, Shepard 
& Co.’s works. The date was September 7th, 1880, instead of August 
7th, 1880, as stated. 


Ques. 5. Was the device you then applied to the traction engine 
like that shown in letters patent granted to you December 28th, 
1880 ? 

Ans. 5. It was substantially, except as to stops placed near the 
device, engaged with the swinging frame carrying the movable 
wheel and wrist pin. 

Ques. 6. When you first worked said engine were said stops ap- 
plied? . 

Ans. 6. They were not applied at that point that I mentioned. 
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Ques. 7. It was after this time, then, that you first applied the 
stop, as shown in your application ? | 


Counsel for Marsh objects to the question as leading or mislead- 
ing. 

Ans. 7. It was not. 

Ques. 8. Was there more than one trial of this engine made before 
applying the stops ? 

Ans. 8. (Witness says:) Please state what stops you refer to. 
645 Ques. 9. I refer to the stops referred to by you in answer 
to cross-interrogatory No. 5. 

Ans. 9. There was not to my knowledge more than one trial be- 
fore I put the adjustable stop on. 

Ques. 10. Please state who was present when this test was made. 

Ans. 10. There were present Mr. David Shepard, Mr. E. C. Nichols, 
Mr. Freed Shepard, and a number of others. 

Ques. 11. Can you state any others that were present? 

Ans. 11. My attention was pretty fully occupied with the test, 
aud although I know there were others there I cannot call to mind 


who they were. 
ELON A. MARSH. 


Closed, subscribed, and sworn to before me this 24th day of March, 


A. D. 1882. 
EUGENE M. CONVERSE, 
Notary Public. 
646 MartTINn E. Brown, produced as a witness and being sworn 


by me, does depose and say, in answer to interrogatories to 
him proposed by Martin Metca cr, Esqr., counsel for E. A. Marsh, 
as follows, to wit: 


Ques. 1. You may state your name, age, residence and occupa- 
tion. 

Ans. 1. My name is Martin E. Brown; age, twenty-five years; 
reside in the city of Battle Creek, Calhoun county, and State of 
Michigan, and am editor and proprietor of the Nightly Moon and 
the Weekly Citizen. 

Ques. 2. Are you acquainted with the parties to this suit? 

Ans. 2. I am. 

Ques. 3. How long have you been acquainted with them ? 

Ans. 3. From boyhood ; perhaps for ten or twelve years. 

Ques. 4. Are you acquainted with the invention of Elon A. Marsh, 
called a reverser for steam-engines; and, if yea, when did you first 
become acquainted with it? 

Ans. 4. lam. I have used it. I first saw it two (2) years ago the 
present month. 

Ques. 5. In what way did you become acquainted with it? 

Ans. 5. I purchased a steam-engine of Mr. Cummings that had 
his attachment upon it. 

Ques, 6. In what year and month did you purchase it? 
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oo 6. I think it was the latter part of March or the first of April, 

Ques. 7. Where is that engine now? 

Ans. 7. In my office on Canal street. 

Ques. 8. [s there a number to your office? 

Ans. 8. It is thirty-nine West Canal street. 
647 Ques. 9. Please describe that engine with reverser attached 
as near as you can. 

Ans. 9. It is a small upright boiler and engine. It was originally 
purchased for a steamboat, and had an ordinary cam reverse move- 
ment upon it. Those were taken off and Mr. Marsh attached his 
invention to it. He experimented upon this engine. The experi- 
menting was done before I bought the engine. He has not experi- 
mented any on it since I bought it. I am not versed in mechanics 
enough to describe the invention. It is a lever which with a mov- 
able stop attached to the segment of a circle, which regulates the 
steam. 

Ques. 10. I now call your attention to page 13, figure five (5) and 
ask you this question: Do you recognize in that drawing a repre- 
sentation of any of the features of that reverser? And, if you do, 
state wherein this is like that one and where it differs from it. 

Ans. 10. The principle is the same, excepting where upon this seg- 
ment of a circle a snap-catch is used where on mine there are two 
(2) movable stops with set-screws. 

Ques. 11. Do you or do you not mean to be understood that in 
this device in lieu of the detent fixing the throw of the lever, in 
yours, or the Moon engine, there are the movable stops you men- 
tioned having set-screws whereby the throw of the lever could be 
regulated—shortened or lengthened at will? 

Ans. 11. There are such set-screws on my engine. 

Ques. 12. You don’t quite comprehend my question ; I mean, has 
or has not the reverser or lever which swings on the seginent of a circle 
a handle provided with a thumb-latch or a latch that engages with 
fixed notches made in the are or guide-plate on which the lever is 
moved in reversing the engine? 


Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 12. My engine has no such thumb-latch. 
Ques. 13. What forms the stop for the lever to rest against when 
it is thrown from one side to the other? 
Ans. 13. A piece of iron formed in the shape of a letter “ U,” with 
a set-screw in one of its arms. 
Ques. 14. Please examine figure one (1) in this drawing, 
648  Marsh’s Exhibit “A,” and state whether or not therein a sub- 
stantial or exact representation of the Moon engine reverser, 
with the said stops as it is now and has been since you have owned 
and used it. 
Counsel for Nichols, Shepard & Co. objects tothe question. 
Ans. 14. It is an exact representation of the same. 


Martin Metcalf, Esqr., counsel for Marsh, offers figure one (1) in 
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Marsh’s Exhibit “A” in evidence as an exact representation of the 


Moon engine. 
Counsel for Nichols, Shepard & Co. objects to the introduction 


of that exhibit. 


Ques. 15. Has any alteration or change been made in that reverser 
since you have owned and operated it? 

Ans. 15. No, sir. 

Ques. 16. Have you frequently had occasion to reverse the engine, 
and has the device always worked successfully or not? 


Ans. 16. Yes, sir. 
Ques. 17. You mean to answer, then, or to be understood as an- 


swering, that it has worked successfully ? 


Counsel for Nichols, Shepard & Co. objects to question and the 
entire testimony as being incompetent and irrelevant. 


Aus. 17. Yes, sir. 
MARTIN E. BROWN. 


Taken, subscribed, and sworn to before me this 24th day of March, 


1882. 
EUGENE M. CONVERSE, 
Notary Public. 
649 Grorce W. Marsa, produced as a witness and being duly 


sworn, does depose and say, in answer td interrogatories pro- 
posed to him by Martin Mercatr, Esqr., counsel for E. A. Marsh,as 
follows, to wit: 


Ques. 1. Please state your name, age, residence, and occupation. 

A. 1. My name is George W. Marsh; my age is forty years; re- 
side in the city of Battle Creek, Michigan, and am by occupation a 
salesman. 

Ques. 2. You area brother of Elon A. Marsh, one of the parties to 
this suit? 

Ans. 2. I am. 

Ques. 3. Are you acquainted with Andrew J. Hoag and the firm 
of Nichols, Shepard & Co., of Battle Creek ? 

Ans. 3. I am. 

Ques 4. How long have you been acquainted with Hoag ? 

Ans. 4. I hardly know; I have known him and known of him 
for the last twenty years. 

Ques. 5. Are you acquainted with the invention of Elon A. Marsh, 
known or styled a reverser for steam-engines? And, if you are, state 
when and where you first became acquainted with it. 


Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 5. [ am acquainted with it. I first became acquainted with 
it two years ago, along in the winter of 1880; I think it was in 
ruary. He showed it to me in our store, the store where I am 


6. Are you acquainted with the invention involved in this 
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Ans. 6. I am. 
650 Ques. 7. When did you first learn of it? 

Ans. 7. As I have said, 1 think it wasin February of 1880; 
he showed me some drawings he had made of it. 

Ques. §. Please examine the drawing, figure one (1), on the paper 
you hold in your hand and state whether or not you recognize 
therein the invention as he then exhibited it to you; and, if not, state 
wherein the invention as shown you at that time differed from 
this. 

Ans. 8. I think this, as near as [ can remember. I, not being a 
machinist, should think it was the same thing. 

Ques. 9. Did you ever see a model of the invention referred to; 
and, if so, when first ? 


Counsel for Nichols, Shepard & Co. objects to the question. 


Ans. 9. I have seen it; saw it in, I think it was, March, in 1880, 
at Battle Creek Machinery Works, called the Burnham shop. 

Ques. 10. What became of that model, if you know? 

Ans. 10. It is now in the Moon office, on Canal street, Battle 
Creek. 

Ques. 11. Have you seen it frequently since the time mentioned 
and the present; and, if so, how frequently ? 

Ans. 11. For the first five or six months I saw it nearly every 
day when I was in town. Sometimes I would be out of town for a 
week. | 

Ques. 12. Are you acquainted with the principles of construction 
and mode of operation of the Marsh reversing device as applied to 
the Moon engine or engine you have referred to? 

Ans. 12. Yes; I am. 

Ques. 13. Please state if you know when this was made—the re- 
versing device, I mean, not the engine. 

Ans. 13. It was in early spring; I think in March, 1880. I paid 
for the work, I know, myself. 

. Ques. 14. Have you operated it or seen it operated, and did it re- 
verse the engine successfully or otherwise ? 

Ans. 14. I both operated it and saw it operated. It did reverse 

the engine successfully. 
651 Ques. 15. I call your particular attention to the devices 
marked “K,” attached to the quadrant plate “ P,” and ask 
what uses they are applied to or what purpose did the device there 
represented serve, as you understood the invention? 


Counsel for Nichols, Shepard & Co. objects to the question, as it 
calls for expert testimony, as the witness has stated that he was not 
familiar enough with the construction of engines to state how they | 
would work; therefore he is not competent to answer such a ques- 
tion. 


Ans. 15. The devices marked “ K,” as I understood it, were put on 
the quadrant plate, as you call it, to hold the lever in place when 
the engine was reversed. ; 

Ques. 16. In the model referred to by you as applied to the Moon 
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engine, so called, were there or not movable and adjustable blocks 
provided with set-screws, as represented in the drawing, figure one 
(1), you now bold iu your hands, by which the position of the block 
“K” might be shifted to any desired point or points of the guide, 
quadrant plate, for the purpose of regulating the throw of the lever 
by which the reverser was operated ? 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing and for reasons before given, and here desires to state and call 
the atiention of the Hon. Commissioner of Patents to the shape of 
this as well as other questions propounded to this and other wit- 
nesses by the counsel for Marsh, nearly all of which have been lead- 
ing questions, and he shall move to exclude this testimony for this 
reason and for other reasons before stated. 


Ans. 16. There was adjustable blocks provided with a set-screw 
to regulate the throw of the lever on the model called the Moon en- 
gine at the Moon office now. 

, GEORGE W. MARSH. 


Taken, subscribed, and sworn to before me this 24th day of March, 
A. D. 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


652 Taking depositions in this case adjourned by consent of 
parties to March 25th, A. D. 1882, at 9 o’clock a. m., at the 
office of E. M. Converse, in Battle Creek, Michigan. 
March 24th, 1882. 
E. M. CONVERSE, 
fotary Public. 


653 At the office of E. M. Converse, in the city of Battle Creek, 

Michigan, March 25th, 1882, at 9 o’c. a. m., parties appear 
pursuant to adjournment had March 24th, 1882. Taking of deposi- 
tions continued. 


GeorGce A. YounG, produced as a witness on the part of E. A. 
Marsh and being duly sworn by me, does depose and say, in answer 
to interrogatories proposed to him by Martin Mercacr, Esqr., coun- 
sel for E. A. Marsh, as follows, to wit: 


Ques. 1. What is your name, age, residence, and occupation? 
Please state. 

Ans. 1. George A. Young; am thirty years old; reside in the city 
of Battle Creek, Michigan, and am by occupation a machinist. 

Ques. 2. Are you acquainted with the parties to this suit, Elon A. 
Marsh, Andrew J. Hoag, and Nichols, Shepard & Co. ? 

Ans. 2. Iam. I have no personal acquaintance with Mr. Hoag, 
but I know him by sight. 

Ques. 3. Are you acquainted with the invention of Elon A. Marsh 
involved in this interference? 

Ans. 3. I am. 
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Ques. 4. You may state when and in what manner you became 
acquainted with it—the invention. 

Ans. 4. It was the last of February, 1880. 

Ques. 5. You may go on and state where and in what manner 
you became acquainted with it. 

Ans. 5. In the winter of 1879 and ’80 there was a class organized 
for the advancement of machinists, of which I was a member. Mr. 
Marsh was also a member of the same class. The last of February, 
1880, Mr. Marsh made a diagram of his reverse gear or valve gear 
before theclass. It was over Gardner & Gleason’s store, on the third 
floor, in the back room; it was in the Eldred block, in the ante- 

room of the Red Men’s lodge-room at that time. 
654 Ques. 6. I now call your attention to figures one (1) and 
two (2) on a paper marked Marsh’s Exhibit “A,” and I will 
ask you this question: Do you recognize in either or both of these 
drawings the invention then and there communicated to you or 
illustrated and described ? 


Counsel for Nichols, Shepard & Co. objects to the question for 
reasons before given in relation to the introduction of the drawings. 


Ans. 6. I do. 

Ques. 7. Who made those illustrations, and in what manner was 
it done ? 

Ans. 7. Mr. Elon Marsh made the illustration. The first illustra- 
tion I saw of it was on the blackboard. 

Ques. 8. State where. 

Ans. 8. At a regular meeting of the class, before the class. 

Ques. 9. Did Mr. Marsh make illustrations of his invention in 
vour presence at more than one meeting ? 


Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the direct examination of Marsh. 


Ans. 9. He did. 

Ques. 10. Please state whether or not you recognize in the draw- 
ing figure one (1) of Exhibit “B” the features of his invention 
shown at either of those meetings. 

Ans. 10. I do. 

Ques. 11. Did you ever see a model of this invention? And, if 
yea, state where and when you first saw it. 

Ans. 11. I have; the last of February or first of March, 1880, at 
Battle Creek Machinery Co.’s shop. 

Ques. 12. Please examine figure one (1) of Exhibit “A” and state 
whether or not you recognize in that drawing you now hold in your 
hand an exact illustration of the model you then and there saw. 

Ans. 12. I do. 

Ques. 13. When and where did you last see that model ? 

Ans. 13. I don’t know just when it was; it was the last time I was 
in the Moon office; it was in that office; perhaps it has been a 

mouth since I was in there. : 
659 Ques. 14. When you last saw it had there been any altera- 
tion or change in the reverser on the Moon engine since you 


fd 


foe 


es bene 


Aan SEN <p th italy MIR 2 


« Po MeypP Trae %: ee oe ee ee me, ocak akan dh «te one 
LEA COE ALGO Ne BA I AA GS MA 1 I AONE ALLL EAS EPR ALIERE LL I LAL AME BN EEA 5 
- ee eo a - 
% i m = ee 
= t 2 ie b- 


PIA an ality RW EEE aS A te aE Rete oe Oke PI, een BE Ig te tabi ie ge. 


” t yee eh her ae, SNE 
ee a ee ee mae eer ae 
rs -_ - 


mes 
CF ore: 


* ~ a Fane 
am ee oe fe a en ee 


354 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


saw it at the Battle Creek Machinery Co.’s shops, so far as you could 
see ? 
Ans. 14. There had _ not. 


Counsel for Nichols, Shepard & Co. objects to the testimony of the 
witness for reasons before stated and will urge the exclusion of the 
same from the records of this case without waiving any objections 
whatever. 


Cross-examination by counsel for Nichols, Shepard & Co. : 


Ques. 1. When Mr. Marsh explained to you his alleged invention 
what particular part did he claim to have invented ? 

Ans. 1. The application of the gear to reversing theengine ; two 
(2) movable stops on a segment, a reach rod running from the re- 
verse gear to the forward end of the engine. I think that was all. 
That is all I remember; the principal points. 

Ques. 2. Do you think that your memory is sufficiently good to 
be able to remember so as to swear positively that he explained all 
of these points to you? 

Ans. 2. It is. 

Ques. 3. Was not the device that he explained to you at that time 
the same as you saw on the so-called Moon engine? 

Ans. 3. It was not. 

GEORGE A. YOUNG. 


Taken, subscribed, and sworw to before me this 25th day of March, 
A. D. 1882. | 
EUGENE M. CONVERSE, 
Notary Public. 


656 MINARD LAFEVER, produced as a witness on behalf of E. A. 

Marsh, and being duly sworn, does depose and say, in answer 
to interrogatories proposed to him by Martin Mercatr, Esqr., coun- 
sel for Marsh, as follows: 


Ques. 1. What is your name, age, residence, and occupation ? 

Ans. 1. My name is Minard Lafever; am thirty-five years of age. 
I reside in the city of Battle Creek, Michigan, and am a machinist. 

Ques. 2. Are you acquainted with the parties to this suit ? | 

Ans. 2. Yes, sir. 

Ques. 3. How long have you known them ? 

Ans. 3. Mr. Marsh, I have been acquainted with him several 
years. The other parties I cannot say. I have been acquainted 
with them more than two years last fall. 


_- Ques. 4. Who do you refer to when you say the opposite party ? 
_ Ans. 4. I refer to Mr. Hoag. I suppose he is the opposite party. 
- _ Ques. 5. How long have you been acquainted with Nichols, Shep- 


ard & Co., one of the parties of this suit? 
_ Ans. 5. I never was personally acquainted with but one of the 
mbers; that was in 1880, a few days after the general election. 

bes. 6. I don’t think you quite understand my questions. I 
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mean how long have you been acquainted with the firm of Nichols, 
Shepard & Co.? 

Ans. 6. I have known of the firm twenty-odd years. 

Ques. 7. Are you acquainted with the invention of Elon A. Marsh, 
styled reversing gear for steam-engines ? 

Ans. 7. I am. 

Ques. 8. When and where did you first learn of it? 

Ans. 8. At a meeting of the Society for the Advancement of 

657 Machinists in December, 1880. 


(On reading over the testimony witness asks to change the 
date in Ans. to Ques. 8 to “ 1879” instead of 1880, as therein stated.) 


Ques. 9. Where was that meeting held ? 

Ans. 9. In the room of the society in Eldred block, in this city. 

Ques. 10. By whom and in what manner were you made ac- 
quainted with it? 

Ans. 10. By the inventor, Mr. Marsh ; by blackboard illustrations. 

Ques. 11. Please examine the illustrations in the drawings on the 
paper you now hold in your hand and state whether or not you rec- 
ognize therein the essential features of Marsh’s reversing gear for 
steam-engines as then and there shown. 


Counsel for Nichols, Shepard & Co. objects to the examination of 
the witness on this drawing for reasons before given. 


Ans. 11. I do. 
Ques. 12. Please proceed and state what occurred at that meeting 
or subsequent meeting in reference to this invention. 


Counsel for Nichals, Shepard & Co. objects to the question as lead- 
ing and for reason that the witness has not stated that there was 
any other meetings. 


Ans. 12. Mr. Marsh illustrated from the blackboard the essential 
features in his invention and submitted them tothe criticism of the 
members present. The subject was quite generally canvassed and 
criticised. Several of the supposed objections were brought out and 
discussed, but after being explained by Mr. Marsh the invention was 
considered of practical utility. At other meetings the subject was 
again discussed and the question of applying the device, especially 
to traction engines, was discussed and illustrated substantially as 
represented in this drawing marked figure two (2). 

Ques. 13. At how many meetings was this matter of the Marsh 
invention the subject of discussion ? | 

Ans. 13. The society met weekly and the subject was dis- 
658 cussed up to the time and after that time that the model or 
Moon engine, so called, was taken to the society’s rooms. 

Ques. 14. When did you first see a model of this invention? 

Ans. 14. In the latter part of February, 1880, or about the first of 
March. I can’t state definitely. 

Ques. 15. Where did you see it? 

Ans. 15. In the shops of the Battle Creek Machinery Co. 

Ques. 16. Was that model a working model or otherwise? 


° ae Milner ite (i ca 
i siglal wie , 


ed 


ae 


qr 


. ete me gag. ~ ‘of 
_ ae een a 
s Tn 
= a 
oa 


“Weems 


= 
ty A MRC SE ON EE ite Og ik IRS Mt ECB 


48 9 arty es | yl lt ha: How. ee get, NONE AON Lid td 
ERIE: NRC. ME eC be ON Oe TR A AI BER TN NE BE LOO lp MELD TI Ble Nae INS SA IE, LTE S MCE: eal 
> ) os ea Wid mS 
“ 


, - ~er 
PN ee ree Hs 
NAM EOE sa AR ARE PIR. it ots 


ectailiiia 


sees 


oily 
sai. 


| 
: 
} 
{| 
i 


1 TR A RN Se ll OC RE 
he ee 
e 


a ats 
# so 
a r ¥ F " 
¥ 


366 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


Ans. 16. It was a working model. 

Ques. 17. What became of it, if you know ? 

Ans. 17. I helped to carry it from the shop to the room of the 
Society for the Advancement of Machinists. : 

Ques. 18. Where next did you see it ? 

Ans. 18. At the rooms of the before-mentioned society. 

Ques. 19. I mean where next after you saw it there, as you here- 
tofore stated ? 

Ans. 19. I saw it in the office of the Nightly Moon, in the print- 
ing office. 

Ques. 20. When did you first see it there ? 

Ans. 20. Either the latter part of April or about the first of May 
of the same year. 

Ques. 21. 1881, you mean? 

Ans. 21. Yes. 

Ques. 22. I call your particular attention to figure one (1) of 
Exhibit “A” and ask you whether or not that is an exact repre- 
sentation of the Moon engine. 

Ans. 22. As I understand the question, it is. 

Ques. 23. I mean do you recognize the essential features of the 
invention as embodied in the Moon engine exactly shown in that 
drawing? 

Ans. 23, I do. 

Ques. 24. Please examine figure one (1) in Marsh’s Exhibit “ B” 

and state whether or not you therein recognize the feature 
659 of one form of the Marsh reverser for steam-engines that you 
are acquainted with. 


Counsel for Nichols, Shepard & Co. object to examination of wit- 
ness on these drawings for same reasons stated at examination of 
previous witnesses. 


Ans. 24. I do. 

Ques. 25. I now call your particular attention to the movable 
stops of the Moon engine represented by the letters “kK” “ K,” and 
also in the drawing figure two (2) of the same exhibit, and ask you 
this question: Please proceed to point out the advantages attending 
the use and disadvantages incurred, if any there be, by the use of 
these stops. 


Counsel for Nichols, Shepard & Co. objects to the question for the 
reason that the witness has not been shown as being competent to 
testify as an expert. 


Ans. 25. The advantages of the adjustable stop marked “ K” are 
the facilities afforded in adjusting the valve motion at the time of 
its construction and a subsequent adjustment to correct lost motion 
that may occur from wear. ‘Ihe disadvantage in the adjustable stop 
“K” is the ease with which it can be altered by an inexperienced 
person and thereby derange the correct working of the valve motion. 

Ques. 26. Are you or not an engine builder, and.have you or not 
for many years or been familiar with such and 


ic 
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Ans. 26. Yes, sir. 
Ques. 27. In what business are you now engaged, and where ? 
Ans. 27. I am engaged in the construction of reversible traction 
engines for the Upton Manufacturing Company in this city. 
Ques. 28. Previous to your present engagement where and by 
whom were you employed, and for what purpose ? 
Ans. 28. I was employed by R. B. Merritt, of this city, as foreman 
of his machine shop. 
Ques. 29. Of what does R. B. Merritt’s principal manufactures 
consist ? 
Ans. 29. In building portable engines and miscellaneous machine 
work. 
660 Ques. 30. Are you a practical engineer and draughtsman 
of machinery drawings for working from ? 
Ans. 30. I am. 


By consent,an adjournment taken until 1.30 0’e. p. m., at this 


office. 
EUGENE M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in’ the city of Battle Creek, Mich- 
igan, March 25th, at 1.30 o’clock p. m., pursuant to adjournment, 
taking of deposition of Minard Lafever continued : 


Ques. 31. When did you last see the Marsh reverser at the print- 
ing office of the Nightly Moon ? 

Ans 31. I saw it yesterday. 

Ques. 32. Have you seen it and reversed the engine there with it 
between the time when you first saw it and on yesterday? 

Ans. 32. I have. 

Ques. 33. State about how often or how many times. 

Ans. 33. I can’t statedefinitely. I have reversed it a great many 
times. 

Ques. 34. Did it always work satisfactory or not ? 

Ans. 34. It did. 

Ques. 35. Has any alteration or change been made in this re- 
verser since it was first applied, as you have heretofore testified to, so 
far as you can discover? 

- Ans. 35. No, sir. 

Ques. 36. Did you ever see any other Marsh reverser applied toa 

steam-engine, and if, yea, when and where? 


661 Counsel for Nichols, Shepard & Co. objects to the question 
as improper and not warranted by the direct examination 
of the principal witness. | 


Ans. 36. I saw the device applied to a traction engine on the 
premises of Nichols, Shepard & Co., of this city, in the early part of 
September, 1880. I also saw it applied, applied it myself, at the 
shops of J. I. Case, Racine, Wisconsin, in the latter part of January 
and the early part of February, in 1881. Since that, at various 
times, I have seen the device attached to engines manufactured by 
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Nichols, Shepard & Co., of this city, and have recently applied it to 
a traction engine built at the shops of the Upton Manufacturing 
Co., of this city. 

Ques. 37. Have you at the present time any interest in the inven- 
tion of E. A. Marsh, involved in this present controversy ? 

Ans. 37. I have. 

Ques. 38. Go on and state when it was acquired and the names 
of the other parties in interest. 

Ans. 38. At that time? 

Ques. 39. Go on and state when your interest was acquired. 

Ans. 39. In the latter part of Septeinber, 1880. 

Ques. 40. 1880? 

Ans. 40. Yes. 

Ques. 41. As a party in interest, were you present at an interview 
or interviews between Mr. Marsh and E. C. Nichols the latter rep- 
resenting the firm of E. C. Nichols & Co., or Nichols, Shepard & Co., 
at the solicitation of Mr. E. C. Nichols, for the purchase of the right 
to use or obtaining a license to manufacture and use the Marsh re- 
verser, as involved in this interference ? 


Counsel for Nichols, Shepard & Co. objects to the question as 
leading. 


Ans. 41. I never attended an interview where Mr. Nichols mani- 
fested a desire or intent to purchase the invention or secure a li- 
cense. 

Ques. 42. Did you or not, in company with Mr. Marsh, have in- 
terviews with Mr. E. C. Nichols in reference to this invention in- 

volved in this interference ? 
662 Ans. 42. I did. 
Ques. 43. When and where the first one? 

Ans. 43. At his residence in this city; about the 7th of Novem- 
ber, 1880. 

Ques. 44. You may state as briefly as you can the substance of 
what occurred at that interview and who participated. 

Ans. 44. He inquired what degree of success attended our efforts 
to secure a patent. There was apparently no one present but Mr. 
Nichols and Mr. Marsh. He manifested an interest in Mr. Marsh’s 
success and intimated that that was the object of hisinterview. He 
then delineated the up-hill business parties generally met in secur- 
ing and sustaining a patent, giving a somewhat lengthy outline of 
the legal difficulties. He mentioned that the valuable patents were 

generally owned and controlled by a ring or a pool. He further 
stated that he was a member of a pool that paid an attorney in 
Washington ten thousand dollarsa year to look after their interests ; 
that it was quite often necessary in securing a patent to have the in- 
fluence of such a pool or such parties; that with his influence and 
allowing him to frame the claims he could secure the patent good 
enough for him. He said, however, that he did not care to own the 
patent; that he did not think N., 8. & Co. would use it, but if they 
chose to use it they would without any regard to a patent or no 


. _ patent. The meeting then adjourned after a few commonplace 
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Counsel for Nichols, Shepard & Co. object to the answer and will 
move to exclude the same. . 


Ques. 45. In the commencement of your last answer you stated 
that there was apparently no one present but Mr. Marsh. You 
mean besides yourself, I suppose ? 

Ans. 45. Besides Mr. Nichols and Mr. Marsh and myself. 

Ques. 46. What other interviews were had? State when and 
where and what occurred. 

Ans. 46. The next interview at which I were present was the fol- 
lowing week, at the shops of R. B. Merritt. Mr. Nichols called at 

the shop and inquired of me for Mr. Marsh. Mr. Marsh not 
663 being there, Mr. Nichols said that I evidently would do as 

well. He said that he had called to see if you fellows in- 
tended to continue on in the matter of that patent or application 
the way we had commenced, or whether ye intended to throw the 
matter up as far as we had gone and sila tie or rather our folks, 
as he expressed it, to secure that patent. Not receiving a favorable 
reply, he endeavored apparently to discourage us in the course that 
we were taking in the matter by stating that our patent would not 
be good for anything. Failing in his efforts in that direction, he 
said that we could not secure a patent. In reply to a question from 
me as to why we could not he said, Because you can’t. Pressing 
the question, which I did, he stated that he knew that to be the case, 
because he had analyzed it. I told him that we were analyzing it, 
and that we would analyze it to the end. He then retired without 
ceremony. - 

Ques. 47. Is that printed pamphlet you hold in your hand the 
business circular of Marsh, Lafever & Scott, printed, published, and 
circulated for the purpose of advertising and bringing to public no- 
tice the merits of the Marsh device for reversing steam-engines 
involved in this interference during the pendency of the negotia- 
tions above referred to? Were you distributing more or less exten- 
sively here and elsewhere this printed circular, Marsh’s Exhibit “ D?” 


Counsel for Nichols, Shepard & Co. objects to the question as irrele- 
vant and immaterial. 

Ans. 47. Yes, sir. 

Ques. 48. About how many of these circulars did you distribute? 

Counsel for Nichols, Shepard & Co. object to question same as 
last above. 


Ans. 48. About two hundred and fifty. 
Ques. 49. Did you bring suit against the firm of Nichols, Shepard 
& Co. for the infringement of the Marsh patent, No. 236,052, of date 


December 28th, 1850? 
Counsel for Nichols, Shepard & Co. objects to the question as irrele- 
vant and immaterial. 


Ans. 49. We did. 
Ques. 50. When was that suit brought? 
47—136 
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664 Ans. 50. The latter part of May, 1881. 
Ques. 51. Is this paper, Marsh’s Exhibit “ E,” a copy of the 
answer of Nichols, Shepard & Co. filed in that cause? 


Counsel for Nichols, Shepard & Co. object to question as irrelevant 
and immaterial. 


Ans. 51. It is. 


Martin Metcalf, Esq., counsel for E. A. Marsh, gives the following 
notice: 

The opposing parties will please take notice that Marsh will intro- 
duce at the hearing before the honorable examiner of interferences 
certain official records of the United States Patent Office, which 
records will include all models, papers, drawings, and matters therein 
contained that may appear to have a bearing on the issues involved 
in this controversy and prge the consideration thereof to the end 
that justice shall be done. 

Counsel for Nichols, Shepard & Co. objects to the notice as not 
being sufficiently explicit — what papers will be introduced and not 
being in conformity with the requirements of the rules of the office 
governing such matters. 

Counsel for Nichols, Shepard & Co. further object to the testimony 
of this witness as improper, irrelevant, incompetent, and immaterial, 
and he will at the proper time move the hon. Commissioner of 
Patents to exclude the same. 

MINARD LAFEVER. 


Taken, subscribed, and sworn to before me this 25th day of March, 
A. D. 1882. 
KUGENE M, CONVERSE, 
Notary Public. 


665 BattLe Creek, March 18, 1882. 
Andrew J. Hoag, Nichols, Shepard & Co. 

GENTLEMEN: Please take notice that in the interference case now 
pending in the U.S. Patent Office, entitled Marsh vs. Hoag, Mr. 
Marsh will proceed to take his testimony-in-chief before Eugene M. 
Converse, Esq., at his office, in Battle Creek, Calhoun county, Mich- 
igan, on Thursday, March 25rd inst., at three o’clock p. m., and con- 
tinue from day to day until completed. 

His witnesses will be Elon A. Marsh, Minard Lafever, Eli Flagg, 
Thurlow Case, Martin E. Brown, J. Byers, Geo. Youngs. 

You are respectfully invited to be present and cross-examine. 

MARTIN METCALF, 
Of Attorneys for Marsh. 


Due and timely service of the above notice is hereby acknow!- 


A. M. SMITH, 


“Se * Attorney for A. J. Hoag, Assignee, etc. 
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666 Srate or MICHIGAN, | a 
County of Calhoun. f{- 


At the city of Battle Creek,in Calhoun county, State of Michigan, 
before me personally appeared the above-named Elon A. Marsh, 
George A. Young, Martin E. Brown, George W. Marsh,and Minard 
Lafever, and made oath each to the respective depositions by him 
subseribed that their said depositions contain the truth, the whole 
truth, and nothing but the truth. The said depositions were taken 
at the request of Elon A. Marsh, at the time and place named in the 
notice hereto attached. The taking of said depositions was com- 
menced on the 23rd day of March, A. D., 1882, and continued from 
day to day, as appears from the record, and was closed on the 25th of 
March, A. D., 1882, said depositions to be used upon the hearing of 
an interference between the application of E. A. Marsh, filed Septem- 
ber 28th, 1881, and the reissued letters patent granted to Nichols, 
Shepard & Co., assignees of A. J. Hoag, November 29th, 1881, before 
the Commissioner of Patents. The said Nichols, Shepard & Co., as- 
signees of A. J. Hoag, were duly notified, as appears by the original 
notice, hereto annexed. 

Present at the taking of said depositions: Martin Metcalf, Esqr., 
attorney and of counsel for E. A. Marsh, and Alex. Mahon, Esq., 
for and in behalf of Nichols, Shepard & Co., assignees, etc. 

EUGENE M. CONVERSE, 
Notary Public in and for Calhoun County, Mich. 


667 Index. 

Elon A. Marsh, testimony commences on page-------.--.---- 1 
Martin E. Brown, - , We dada inaiiaibaiaie 15 
George W. Marsh, ss * "| pene ied 18 
George A Young, . . . elipeabpedeeanih 22 
Minard Lafever, . . M.S ieee lbindinilandid sae 


668  Exurepir. Dee. 23, 1882. Herschel Whitaker, U. 8. Com- 
missioner. 


Before the Commissioner of Patents. 


WasuHinetTon, D. C., April 12th, 1882. 


In the matter of the interference between the application of Elon A. 
Marsh for a patent for improvement in reversing gear for steam- 
engines and reissued letters patent No. 9951, granted November 
29th, 1881, to A. J. Hoag, assignor to Nichols, Shepard & Co., now 
pending before the Commissioner of Patents. 


Sir: You are hereby notified that on Wednesday, April 19th, 
1882, at the office of E. M. Converse, Esq., Battle Creek, Mich., at 
three o’clock in the afternoon, we shall proceed to take the testimony 
of A. J. Hoag, Samuel J. Bradley, A. A. Ellsworth, E. C. Nichols, and 
David Shepard, all of Battle Creek, Mich., and others, as witnesses 


in our behalf. 
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The examination will continue from day to day until completed. 
You are invited to attend and cross-examine. 
NICHOLS, SHEPARD & CO., 
' Assignees of A. J. Hoag, 
By A. M. SMITH, Attorney. 


To C. M. Alexander, Esq., attorney for E. A. Marsh. 


Service of above notice acknowledged this 12th day of April, 
1882. C. M. ALEXANDER, 
Attorney for Marsh. 


669 In the matter of the interference between the application of 
Elon A. Marsh, filed September 28th, 1881, for a patent for 
improvement in reversing gear for steam-engines and reissued 
letters patent No. 9951, granted November 29th, 1881, to Nichols, 
Shepard & Co., assignees of A. J. Hoag, now pending before the 
Cow missioner of Patents. 


Depositions of witnesses examined on behalf of Nichols, Shepard & 
Co., assignees of A. J. Hoag, pursuant to the annexed notice, at 
the office of E. M. Converse, in the city of Battle Creek, Calhoun 
county and State of Michigan, on Wednesday, the 19th day of 
April, A. D. 1882. 


Present: Alexander Mahon, Esq., on behalf of Nichols, Shepard 
& Co., assignees, and Martin Metcalf, Esq.,on behalf of Elon A. 
Marsh. 


Andrew J. Hoag. 


ANDREW J. Hoaa, being duly sworn, does depose and say, in an- 
swer to interrogatories proposed to him by ALEXANDER MAHoN, 
Esq., counsel for Nichols, Shepard & Co., assignees, as follows, to 
wit: 

Direct question 1. State your name, age, residence, and occupation. 

Answer. Andrew A. Hoag; Battle Creek, Michigan ; superintend- 
ent for Nichols, Shepard & Co. 

Direct Q. 2. Are you the Andrew J. Hoag referred to in the above 
interference ? 

A. Yes, sir. 

Direct Q. 3. State when you conceived of the invention in contro- 
versy and the steps taken by you to perfect the same. 

A. The 7th of September, 1880, Marsh came up to the shops of 
Nichols, Shepard & Co. with the privilege of putting on a reverse 
gear on a traction engine of Nichols, Shepard & Co., where I was to 
work at the same time as superintendent of the works. I should 

say it was about the last of August or the first of September, 
670 He was from six to eight days, as near as I can remember, 

getting the reverse gear upon a traction engine. He came to 
me and said that he was about ready to operate the engine. He 
asked me if I could get him a quadrant rod, or it may be called a 
reach rod. I could not say which he asked me. He went with me 
to the blacksmith shop. I got a flat bar of steel. I should say, as 
near as I can remember, it was a quarter inch thick and from an 
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inch and three-eighths to an inch and a half wide; I couldn’t say 
which. It was a flat barof steek This was along towards evening of 
that day. The next morning the engine was fired up, and he worked 
nearly all day to try to operate the engine when the traction was ap- 
plied, and the engine wouldn’t move. He came to me that evening 
and wanted to know if I had a steel shaft. I told him him no, but 
I had a cold-rolled shaft an inch in diameter. He said that would 
do. He went with me. I cut a piece off the cold-rolled shaft the 
length he required. He put it in place of the old rod. The next 
morning the engine was fired up. He worked nearly till noon 
| Written on the margin: Marsh says stops put on 8 a. m.] trying to 
get the engine to move when the traction was applied, and the en- 
gine wouldn’t stir. I came along just before dinner. Marsh 
stood out beside of the engine. I asked him how he was 
getting along. He says, “Damn the thing; it beats me. 
I don’t know what else to do.” I stepped upon the platform 
of the engine. I pulled the throttle open when the traction 
was applied, and the engine wouldn’t move. The thought 
struck me, if I could hold that sleeve in position that the 
engine might*be moved. I asked Mr. Marsh or Sam. Bradly 
(I couldn’t say which) to move the quadrant lever back- 
wards and forwards. I took my rule out of my pocket; went 
out to where the valve gear was. I measured the throw of 
the atm—the projecting arm of the sleeve that one end of 
reach rod is attached to. I also measured the room under 
the projecting arm of the sleeve that holds the shaft gear. 
I then went into the shop, got me a piece of sheet iron and 
a pair of shears, and came out to the engine and cut me a 
pattern forthestop. I handed the pattern to Mr. Marsh ; told 
671 him to go and get me a stop forged the same as the pattern ; 

out of wrought iron I should say it was, as near as I[ can 
remember. It was two (2) inches wideand a half inch thick. Mr. 
Marsh fetched me the wrought-iron stop; gave it to me. I went 
into the machine shop; got a hole drilled into it for a half-inch set- 
screw, and I tapped it out for a half-inch set-screw. I went out to 
the engine with it. I called Mr. Nelson to help me put the stop on. 
He held the stop while I marked the holes. Mr. Nelson held the 
stop while I marked the holes on the boiler under the stop. Mr. 
Nelson helped me put the holes through the boiler and tap the holes 
out under the projection of the sleeve orshaft-gear box. In putting the 
stop on I got it a little too far under the projection of the shaft-gear 
box, so it wouldn’t let my arm back into position that the reach rod 
was attached to, and I had to take the stop off and file out a little 
on the end. I see at once that there could be another set-screw ap- 
plied to the stop, but, the time being short, this engine had to go to 
the Springfield fair, State of Illinois, if the thing would work as it 
was; that I would let it go until the engine came back. I fired the 
engine up, gave her steam, applied the traction, and moved her 
around in front of the main building. I also moved her back in 
front of the paint shop; pulled the fire out of her; had her drawed 
into the paint shop for painting. When the eugine came back from 
the fairs I took that stop off from her; put on an adjustable stop 
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with set-serews at both ends. All traction engines built by Nichols 
& Shepard up to this time had a stop with adjustable set-screws. 

Direct Q. 4. During the time that you say that Mr. Marsh was 
experimenting or applying his gear toa traction engine referred 
to did he ever suggest or intimate a stop, as described by you 
above ? 


A. No, sir. 
Direct Q. 5. By what means did he propose to hold his lever 
which controlled his reversing gear ? ‘ 


A. By a quadrant with the lever that the reach rod was 
672 connected to, the other end connected to the sleeve, and notches 
filed into the quadrant to hold a dog, which would slip in 

the notch fastened to the lever. 

Direct Q. 6. How soon after you applied the first stop referred to 
did you apply the second stop, having adjustable set-screws at each 
end for controlling the throw of the arm carrying the gear ? 

A. I should say it was, as near as I can remember, two or tliree 
weeks before that engine came back from the fair. When it came 
back I applied the stop with adjustable set-screws. 

Direct Q. 7. Did the first stop that you applied have only one set- 
screw ? 

A. It had but one set-screw. 

Direct Q. 8. Up to the time that you took hold of this engine, 
after you say Mr. Marsh gave it up, was there any device at the end 
where the gearing is located to hold the arm which moves the gear ? 

A. No, sir. 

Direct Q. 9. Then the first time that such a device was suggested 
or put on was when you did it, as stated in answer to question three 
(3)? 

A. Yes, sir. 

Direct Q. 10. The stops as applied by you after the engine returned 
from the fair are similar to those that have been applied since to the 
traction engines of Nichols, Shepard & Co.? 

A. They are. | 

Direct Q. 11. Were these stops substantially like those shown by 
you in your patent of November 29th, 1881—9951 ? 


(Counsel for E. A. Marsh objects to question as incompetent.) 


A. They are. 
Direct Q. 12. Have similar stops been applied to traction 
673. engines of Nichols, Shepard & Co. continuously since the time 
you first applied the stops on the engine after being returned 
from the fair? 
A. On all traction engines. 
Direct Q.13. You mean on all manufactured by Nichols, Shepard 
& Co. since that time? 
A. Yes, sir. 


Cross-examination of A. J. Hoac by Martin Mercatr, Esq., 
counsel for E. A. Marsh: 


_ -Cross- ion 1. Mr. Hoag, you have testified in answer to ques- 
tion three that the engine Mr. Marsh applied his reverse gear upou, 
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on the 7th day of September, 1880, would not move until you had 


‘applied your alleged improvement thereto. Do you positively swear 


that it would not, and that an engine made and supplied with the 
device which you have described in the same answer will not and 
cannot work as a traction engine ? 


(Counsel for Nichols, Shepard & Co., assignees, objects to the ques- 
tion as misleading, as the witness has not stated the facts as stated 
by counsel, but has stated that when the traction was applied that 
that engine would not move.) 


A. The engine would not move with the traction applied with 
Marsh’s device. 

Cross-Q. 2. Did you never see, before the said 7th day of Septem- 
ber, 1880, adjustable stops applied toa Marsh reverser for steam- 
engines, so called ? 

A. No, sir; I never did. 

Cross-Q. 3. Do you positively swear that you did not, previous to 
that date, see and critically examine a Marsh reverser applied toa 
steam-engine doing its effective work in a printing office where is 
and then was printed a daily paper, the power to do which work was 
furnished by one engine, to which said Marsh’s reverser, with mov- 
able and adjustable steps and with sel-screws to regulate the throw 
of the reversing lever, was applied ? 

(Counsel for Nichols, Shepard & Co., &e., objects to the question 
as misleading.) 


674 A. I don’t remember of seeing any such thing. 

Cross-Q. 4. Will you swear that you did not see the said 
engine with adjustable stops applied to a Marsh reverser at work in 
the office of the Nightly Moon, in this city, before the said seventh 
day of September, 1880? 

(Counsel for Nichols, Shepard & Co., &c., objects to the question as 
misleading, and that the witness has already answered the question.) 


A. I don’t remember of ever seeing it before the 7th of Septem- 
ber, 1880. : 

Cross-Q. 5. Did you or did you not visit the office of the 
Nightly Moon aforesaid once or more than once and with 
your own hand reverse the engine, bringing the lever, at 
each movement in so doing, against adjustable stops having 
set-screws plainly visible; and was not your particular at- 
tention called to those adjustable stops long before the said 
seventh day of September, 1880? 

A. No, sir. 

Cross-Q. 6. Have you not since that date, and before the 
filing of your application for a patent involved in this inter- 
ference, visited the Moon office, worked the said reverser, and 
learned of its history and what it had been doing for many 
months prior to your said application? 

Counsel for Nichols, Shepard & Co., &c., objects to the 
question as misleading and as an attempt by counsel for 
Marsh to bring in facts not warranted by the testimony of 


Marsh. 


. ans.,3 & 4, p. 25. 


Marsh rebutting ans., 2-5. 
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A. No, sir. 

Cross-Q. 7. On how many engines has the Marsh reverser, with 
your alleged improvement applied thereto, been applied up to the 
first day of May, 1881? 


Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the direct examination, the witness having stated 
that it had been applied to all the traction engines manufactured 
by Nichols, Shepard & Co., and this question is simply an attempt 

on the part of the counsel for Marsh to prove facts which 
675 may be used in another case which has no bearing on this 

“ase; and counsel for Nichols, Shepard & Co., &c., instructs 
the witness that he need not answer the question unless he sees fit 
so to do. 


A. I couldn’t tell you the exact number. 

Cross-Q. 8. Was the first reach rod applied by Marsh, about which 
you have testified, a round rod or otherwise ? 

A. A flat rod or a flat bar. 

Cross-Q. 9. When did you take the first steps looking towards se- 
curing a patent on your alleged invention involved in this contro- 
versy ? 

A. I don’t know as I understand. 


Counsel for Marsh asked that a note be made of the fact that the 
question has been read over three times. 


Cross-Q. 10. Witness please answer the question. 

A. I don’t know as I understand what they are getting at. 

Cross-Q. 11. You filed an application for a patent, did you not? 

A. Yes, sir. 

Cross-Q. 12. When did you take the first steps towards filing that 
application ? 

A. It was some months after the stops were applied to the engine. 

Cross-Q. 13. State when, the date, as near as you can. | 

A. Six to eight months; may be more; I can’t state in particular. 

Cross-Q. 14. Six to eight months from when ? 


3 A. From the 7th of September, 1880; six to eight months 
2c, or more I said. 

&.>  Cross-Q. 15. Have you not stated, on one or more occa- 
=O sions, that you did see the adjustable stops on the Marsh re- 
= 2 verser of the Moon engine, so called? 

=o A. No, sir. 

2 oo Cross-Q. 16. Did you not so state and add these words or use 
%.= language of like import, to wit: I saw them, but they don’t 


amount to nothing? 


Counsel for Nichols, Shepard & Co. objects to the question 
676 as misleading, and that witness has already stated that he 
never saw said engine with adjustable stops and set-screws 


applied. 


A. I don’t recollect of saying any such thing. 
Cross-Q. 17. Do you positively swear that you never did state that 
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you saw the adjustable stops on the reverser of the Moon engine 
prior to the said seventh athe September, 1880, or prior to the 
date of your application for a patent involved in this interference, 
but that those stops didn’t amount to anything, or use words of like 
import? 

A. I never saw the engine with any adjustable stops up to the 
time of my application for a patent. 

(Question repeated.) Witness will please answer the question. 

A. I never did. 

Cross-Q. 18. Did I understand you correctly or not as stating, in 
response to cross-question five, that you acknowledged to having 
visited the Moon office and operated the reverser on that engine, but 
did not notice any adjustable stops on the said reverser ? 


(Counsel for Nichols, Shepard & Co., &c., objects to the question 
as misleading.) 


-f A. I visited the Moon office about two or three months ago. 
%@ 5 I didn’t put my hand on no lever or touch no piece of ma- 
2c chinery. I went to see about newspapers, about business. I 
= _ went to pay a man for papers—to see about getting papers. 
AQ Cross-Q. 19. Did you or did you not, prior to said 7th day 
=.= of September, 1880, or prior to your said application for a 
% . patent involved in this interference, reverse the engine run- 
“ 2 ning the printing press in that office ? 


(Counsel for Nichols, Shepard & Co., &c., objects to the question 
as having already been answered by the witness.) 


A. I did not. 


677 3y consent of parties, the further taking of depositions ad- 
journed to Thursday, April 20th, 1882, at nine o’clock a. m. 
EUGENE M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, April 20th, 1882, at 9 o’clock a. m., taking of depositions re- 
sumed, pursuant to an adjournment had April 19th, 1882. 

Present: Alex. Mahon, Esq., in behalf of Nichols, Shepard & 
Co., and Martin Metcalf, Esq.,in behalf of E. A. Marsh. 


Cross-Q. 20. When and where did you first learn of Marsh’s 
invention in reversing gear for steam-engines, referred to by you in 
answer to question three (3)? 


(Counsel for Nichols, Shepard & Co., &c., objects to the question 
as misleading and not proper cross-examination of the witness. 
Attorney for Nichols, Shepard & Co. here states that since this wit- 
ness was turned over to attorney for Marsh for cross-examination 
that all questions have been of such a character that it was impossi- 
ble for the witness to answer the same, and also that said questions 
have not been proper questions for the cross-examination of the 
witness, and that the attorney for Nichols, Shepard & Co. calls the 
particular attention of the Commissioner of Patents to the form of 


48—136 


Pe a ee ie i sg . Ss 


ehehiiee 
ic.) 
owe ees 


378 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


these questions, and hereby objects to all the cross-examination of 
this witness as being irrelevant, incompetent, and not proper cross- 
examination, and, while permitting these questions to be asked at 
the time without entering any particular objection and only object- 
ing in a general way, he now notifies counsel that he will object to 
all questions of a similar character, and, if the said counsel for 
Marsh insists upon this character of cross-examination, that he will 
do so by making the witness his own.) 


678 A. The first reversing gear that lever saw, Marsh put iton 
a traction engine at Nichols, Shepard & Co.’s—at the works 
of Nichols, Shepard & Co. 


(Counsel for Mr. Marsh hereby gives notice that he is exercising 
his undoubted right to cross-examine this witness and strive to get 
at the true meat and merits of this case, and will endeavor to do so 
within the requirements of all reasonable rules and without making 
the witness a witness for Marsh.) 


Cross-Q. 21. Did you never see either drawings or a model of 
Marsh’s reverser, as adapted to traction engines, with adjustable 
stops, before the time you have stated, when he came to the said 
shops and applied his invention to one of Nichols, Shepard & Co.’s 
traction engines? 


(Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading and for the reasons before given—that is, not being proper 
cross-examination.) 


A. No, sir. 

Cross-Q. 22. How many days did Marsh work on and supervise 
the application of his invention to the first traction engine on which 
it was tried at the time mentioned by you in answer to question 
three? 

A. He was from six to eight days, or thereabouts, getting the 
gear on the engine ; he was a day and a half a- trying to operate the 
engine. 

Cross-Q. 23. What else did Mr. Marsh do, if anything, at the said 
shops at the time mentioned besides the work of supervising and 
applying his invention as aforesaid, as before stated by you? 

A. I gave him the sheet-iron pattern of the shops and he went 
and got it forged and then gave it to me. 

Cross-Q. 24. You don’t answer my question. I mean now, be- 
sides what you have already stated, in short, what was he doing, if 
anything, while you were making and applying your alleged inven- 
tion ? : 

A. I couldn’t say what he was doing; he was not helping me 
around ie engine, as I remember, at the time the stop was ap- 

ied. 
679 Cross-Q. 25. As superintendent of the shops of Nichols, 
Shepard & Co., do you know whether or not he was em- 
am or at work on anything else than the one thing of applying 
is invention in reversing gears to said engine ? 
Ans. I do not know. 
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Cross-Q. 26. Will you swear that you don’t know ? 

A. I will not swear that I don’t know; my opinion was that he 
wasn’t to work for Nichols, Shepard & Co. at that time. 

Cross-Q. 27. Did Mr. Marsh or did he not continue to work on 
and supervise the application of his reverser to that first traction 
engine at the said shops of Nichols, Shepard & Co. after the first 
day’s trial and failure? 

A. Hedid not; but they hired him a week or ten days afterwards 
to go to the Springfield fair, State of Illinois. 


(Counsel for Marsh objects to the last part of the answer as not 
responsive to the question.) 


Cross-Q. 28. When was that engine with the Marsh reverser at- 
tached shipped to the West for exhibition, as you have stated, if you 
know ? 

A. Some time in September. 

Cross-Q. 29. State the time more definitely, if you can. 

A. I couldn’t: it was some time in September; somewhere near 
the middle. 

Cross-Q. 30. Do you consider your memory good? 

A. As good as the most of them folks. 

Cross-Q. 31. In your direct examination on yesterday your 
memory did not appear to fail you, whereas now, or on your cross- 
examination, you don’t seem to recall the important dates. How 
do you account for this? 


(Counsel for Nichols, Shepard & Co. objects to the question as 


stating facts not warranted by the testimony.) 


A. My mind wasn’t on the time that that engine went to the 
Springfield fair. 
Cross-Q. 32. When did that engine return to Battle Creek from 
the Western fairs, or how long was it gone? 
680 A. It was returned in two or three weeks or more—some- 
wheres about that; I don’t remember. 
Cross-Q. 33. Will you swear that it wasn’t gone twice two weeks ? 
A. I will not. 
Cross-Q. 34. Will you positively swear that it wasn’t gone more 


than a month and a half? re 
A. The engine went to the Springfield fair, the St. Louis fair, and 


returned home from the St, Louis fair, as I suppose; it might have 
been three weeks or more; | can’t swear definitely as to the time. 
Cross-Q. 35. Please answer my last question—let the question be 


read over again. 
(Before reading the question witness answers :) 


A. I can’t swear definitely as to the time it came back. 

Cross-Q. 36. Is the application of your alleged improvement the 
same that you have testified to as having applied after the return 
of the said engine from the Western fairs down to the present time? 

A. They be, except a slight improvement in 1882. He says up 


to the present time (referring to the questioner). 
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(Attorney for Marsh states that the witness’ answer was “ improve- 
ment made in 1881,” and then adds, referring to the questioner, 
“ You said up to the present time,” and that he corrects the date to 
1882.) 

(Counsel for Nichols, Shepard & Co. requests the notary to state 
whether he took the answer down as given by the witness.) 


I, Eugene M. Converse, the notary public taking this deposition, 
do hereby state in answer to the above request that [ took the an- 
swer as given by witness as I understood the same. 

EUGENE M. CONVERSE, 
Notary Public. 


681 Cross-Q. 37. When did you next apply the said Marsh re- 

verser, with your alleged improvement added, after the one 
mentioned by you as having been exhibited at certain Western 
fairs? 

A. In the fall of 1880. 

Cross-Q. 38. You have stated that the first one was in the fall or 
autumn of 1880; I mean now. State the time—day and month, 
as near as you can—when you applied the said devices to the second 
engine. 

A. I think some time in October—October or November. I can’t 
state positively the time that we commenced putting up traction 
engines. 

Cross-Q. 39. Please describe the reverser in question, as applied to 
traction engines at the shops of Nichols, Shepard & Co., over which 
you are superintendent. 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing irrelevant and not proper cross-examination.) 


A. Reverse sleeve, which slips upon the main shaft, with a 
shaft gear attached to the main sleeve; alsoa sleeve gear on 
main shaft. This sleeve has a projecting arm, which comes in 
contact with a stop, with adjustable set-screws at each end of 
the stop. It also hasa projecting arm on top of the sleeve that 
the reach rod is attached to. That rod extends back to the 
quadrant fastened to a lever attached to the quadrant, attached. 
to—{witness asks for reading of answer, and says)}—to regulate 
the throw, to rotate the revolving sleeve to its right position. 
The shaft gear hasa pin in it, which the connecting rod at- 
tached to the valve—that is, connected to the pin—for to work 
the valve. 

Cross-Q. 40. Please describe now the chariges made, if any there 
be, to that reverser down to the present time. I mean that you 
have made or, rather, that have been made at said shop. 


- (Counsel for Nichols, Shepard & Co. objects to the question as 
misleading, and for reasons before given.) 


A. In 1882 the projecting arm that holds the shaft gear, a 

682 _slotcut in the end of the projecting arm that holds the shaft 

gear, that the stop acts as a guide through the slot, with ad- 
justable set-screws at both ends of the stop. 
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Cross-Q. 41. When was the change made, the day and month, as 
near as you can fix it? 

A. Some time last September. 

Cross-Q. 42. Please state the extent of use of your alleged inven- 
tion involved in this interference—the number of devices made down 
to the present time—as near as you can. 


(Counsel for Nichols, Shepard & Co. objects to question as improper 
cross-exam ination.) : 


A. If I understand the question, it is only two changes have been 
made in the stop. I couldn’t state the number of engines it has been 
applied on. 

Cross-Q. 43. Are not the engines numbered consecutively as fin- 
ished—that is, those having these reverse gears attached ? 


(Counsel for Nichols, Shepard & Co. objects to question for reasons 
before given.) 


A. All engines are numbered. 

Cross-Q. 44. As superintendent of the manufactory of Nichols, 
Shepard & Co., do you not know very nearly the number of Marsh 
reversers with your alleged improvements attached ? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination, and states that these questions are asked 
for the purpose of bringing out facts in another case, and if the at- 
torney insists upon them the attorney for Nichols,S. & Co. must in- 
struct the witness not to answer.) 

(Counsel for Marsh desires to state that the witness Hoag, in both 
his sworn preliminary statement and his testimony heretofore given 
in this ease, states that his said alleged improvement has been 
placed on all traction engines manufactured by said Nichols, Shep- 
ard & Co. since the first one was applied down to the present time, 
aud he holds—he, the said attorney for Marsh, holds—that, the ex- 

tent of use not heretofore appearing, it becomes a legitimate 
683 subject of inquiry and proper cross-examination under both 

the law and the rules of practice in the Patent Office in such 
cases. ) 


A. I couldn’t say the number positively. 

Cross-Q. 45. When you first applied your said alleged improve- 
ment to the Marsh reverser—at the time and place heretofore men- 
tioned by you—was any one else present besides yourself and the Mr. 
Nelson you have named? 

A. Nobody present to my present knowledge; nobody. 


By consent of parties, the further taking of depositions adjourned 
to two and one-half o’clock p. m., April 20th, 1882. 
EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 
At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, at 2.40. o'clock p. m., taking of depositions resumed. 
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Cross-examination of ANDREW J. Hoae continued: 


Cross-Q. 46. At whose instance and suggestion, if other than your 
own, was your alleged improvement made and a patent applied 
for? 


(Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading.) 


A. I am the man that invented the patent. E.C. Nichols applied 
for a patent. 
Cross-Q. 47. At whose suggestion was the improvement 
made, if other than your own? 
A. Nobody else. 
Cross-Q. 48. At whose suggestion was a patent applied for, 
if other than your own ? 
A. Andrew J. Hoag, in behalf of Nichols, Shepard & Co. 
Cross-Q. 49. When was the idea of applying for a patent first sug- 
gested to your mind? 
A. Right after the stop was put on the first traction engine. We 
have talked about it for several months. 
684 Cross-Q. 50. What pecuniary consideration, if any, was 
promised you or agreed on in case you would apply for a 
patent ? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
incompetent and not proper cross-examination, and states to the 
witness that he must not answer the question.) 


A. Not any. 
Cross-examination closed. 


f 


See bill o 
defense 


Redirect examination of ANDREw J. Hoaa by ALEXANDER 
Manon, Esq., on behalf of Nichols, Shepard & Co.: 


Redirect Question 1. Were the adjustable stops as applied to the 
engine referred to as having been to the fair and as having been 
applied on the return of the engine from the fairthe same as shown 
in letters patent granted to Nichols, Shepard & Co. as your as- 
signee? 

A. Yes. 

Redirect Q. 2. In applying your device to traction engines have 
you ry,“ ge it to as many as twenty-five engines? 


Redirect examination closed. 


Recross-examination by Martin Mercatr, Esq. : 


Recross-question 1. Any more than twenty- -five? State the num- 
ber as near as you can. 
Answer. I couldn’t say how many. 
ae -Q. 2. Can you say that you have applied it to one hun- 
A. I think I could. 
Recross-Q. 3. Can’t you fix the number within one hundred ? 
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Please state the extent of use as néar as you can and as near as your 
knowledge, as superintendent of Nichols, Shepard “& Co.’s shops, 
enables you to do. : 

A. I couldn’t state the number. 


685 Recross-Q. 4. Do you positively swear that you cannot fix 
the number within one hundred ? 
A. I do not. 


Recross-Q. 5. Then why don’t you answer my question ? 


(Counsel for Nichols, Shepard & Co. objects to these questions for 
the reason that the witness, having stated that his improvement has 
been applied to at least one hundred engines—that demonstrating 
its practicability and also sufficient use of the invention—that 
these questions are put simply to inquire into the private affairs of 
Nichols, Shepard & Co., which have no bearing on the case and no 
right to be brought into it, and that he instructs the witness that he 
need not answer the question.) 

(Counsel for Marsh desires to state that he utterly disclaims the 
intention attributed to him by counsel on the other side, and that 
his sole purpose is and has been to bring to light the extent of use 
and the reliability of the witness’ memory and knowledge of the 
subject whereof he seeks to testify.) 


A. I don’t know how many engines that reverse gear has been 


put on. 
ANDREW J. HOAG. 


Subscribed and sworn to before me this 20th day of April, A. D. 


1882. 
EUGENE M. CONVERSE, 
[ SEAL. ] Notary Public. 
686 Samuel Bradley. 


SamMUEL BRADLEY, produced asa witness on behalf of Nichols, 
Shepard & Co., assignees, &c., and being by me duly sworn, doth 
depose and say, in answer to interrogatories proposed to him by 
Arex. Manon, Esq., counsel for Nichols, Shepard & Co., assignees, 


&e., as follows, to wit: 
Direct Question 1. State your name, age, residence, and occupa- 


tion. 

Answer. My name is Samuel Bradley; thirty-nine years old ; 
residence, city of Battle Creek, Calhoun county, Michigan ; at present 
I am an engineer. 

Direct Q. 2. Are you acquainted with Andrew J. Hoag, one of the 
parties to this interference; and, if so, how long have you known 
him ? 

A. Iam. I have known him about eight years. 

Direct Q. 3. Are you acquainted or have you any knowledge of 
an invention made by said Hoag in relation to traction engines? 


A. I have. 
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Direct Q. 4. State when and under what circumstances you first 
obtained knowledge of this invention. 

A. I saw him making a pattern for a stop about the first of Sep- 
tember, 1880, at Nichols & Shepard’s to put on an engine that 
had Marsh’s reverse gear on that Marsh could not make work. 
That is all, | believe, to the question. 

Direct Q. 5. How do you know that Mr. Marsh could not make 
his device work ? 

A. He had worked at it a day and a half, and I heard him say to 
Mr. Hoag, “Damn the thing, it has got the best of me; I don’t 
know what to do next,” or words to that effect. 

Direct Q. 6. Please state what further, if anything, you know in 
relation to the application by Mr. Hoag of the device to an engine. 

A. Mr. Hoag said to Mr. Marsh, “ Will you reverse the en- 
687 gine, or the lever, rather, backwards and forwards to let me 
see how much the throw is to the valve gear?” Marsh done 
so. Mr. Hoag measured it with his rule, went in the shop and got 
a piece of sheet iron anda pair of shears and cut out a pattern ; 
tried it on the boiler under the stop—I mean under the sleeve. 
Marsh moved the lever backwards and forwards until Hoag got the 
pattern to suit him. He gave the pattern to Marsh. He told him 
to go tothe blacksmith shop and get one forged out of wrought iron, 
like the pattern. ‘That is all I knew about it at that time. I was 
sent away then. ; 

Direct Q. 7. When was the next time you heard of or saw this 
engine, and under what circumstances, if ever? 

A. When I came home, about a week or ten days after that, I saw 
it in the paint shop at Nichols & Shepard’s. Mr. Marsh asked me 
in there to see the engine, as we were going to the fair with it. He 
said to me, “ That stop that Jack put on there helped me out nicely. 
The engine worked as well as any engine could,” or words to that 
effect. That is all. 

Direct Q. 8. What was this stop that you refer to? 

A. It wasa piece of wrought iron, I should think, about two inches 
wide, something in the shape of an L, a set-screw on top of it anda 
notch at one end. ‘This was bolted to the boiler. That is all. 

Direct Q. 9. Did you go to the fair with this engine ? 

A. Yes, sir. , 

Direct Q. 10. How long were you away to the fair or fairs with it? 
State as near as you can. 

A. A little over two weeks. 

Direct Q. 11. Who went with you to the fair with the engine ? 

A. Mr. Marsh and Mr. John B. Elisworth. 

Direct Q. 12. During any of the time you were with Mr. Marsh 
at the fair or fairs did he ever claim to have put this stop upon the 

engine or claim that it was his invention—this stop, 1 mean ? 
688 A. No, sir; he always alluded to it as Hoag’s to ne—that 
is, while we were at the fair; that is all. 

Direct Q. 13. Did you or not see Mr. Marsh operate the engine or 
try to operate the engine before Mr. Hoag started to make the pattern 
for the stop? 
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A. Yes, sir; I did. ) 

Direct Q. 14. State any circumstances which you may know of in 
relation to this matter of Mr. Marsh’s attempt to operate the engine. 

A. After he had put his valve gear on the engine he asked Mr. 
Hoag for a bar for a reach rod to reverse the engine with. Mr. 
Hoag got him a flat bar of iron or steel about a quarter or three- 
eighths thick and about an inch and a half wide, I should think. 
He put that on the engine, fired it up the next morning, and tried 
to move the engine with the traction applied. He couldn’t get a 
revolution of the fly-wheel either way. He worked with it nearly 
all day. He then asked Mr. Hoag if he had a round steel bar about 
an inch in diameter or such a matter. Hoag told him he hadn’t 
no steel bar, but he had a cold-rolled shaft an inch in diam- 
eter. Marsh said he thought that would do. They went and got 
that and Marsh put it on the engine that night, I think. The next 
morning they fired up the engine—Marsh fired up the engine the 
next morning (I don’t know whether I said he or they), and he 
worked at it until nearly noon. Hoag came out to the engine — 
says, “ Marsh, how do you get along?” Marsh says, “ D n the 
thing, it has got the best of me,” or something of that kind. The 
engine didn’t work any better with a cold-rolled shaft than it did 
with a flat one. That is all. 

Direct Q. 15. What was this rod attached to? 

A. One end to the reverse sleeve, the other to a lever attached to 
a quadrant. 

Direct Q. 16. How was this lever connected to the quadrant? 
A. Notches in the quadrant-and a spring latch on the lever. 
Direct Q. 17. What day did you go to'the fair? 
A. I don’t remember the day; it was the last of Septem- 
ber—the very last. 


689 


Direct examination of Samuel Bradley closed. 


Cross-examination of SamMuEL BrapLey by MartIN MeErcat-r, 
Esq., attorney for E. A. Marsh: 


Cross-question 1. Mr. Bradley, did you ever see or hear of an ad- 
justable stop applied to a Marsh reverser for steam-engines before 
the time you have stated as the time when Mr. Hoag put the stops 
on a traction-engine reverser at the shops of Nichols, Shepard & 
Co. ? 

(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination.) 


Answer. No, sir; I never did. . | 
Cross-Q. 2. Have you or not been present during the time of the 


examination of the witness, Andrew J. Hoag? 
A. Yes, sir; I have. 
Cross-Q. 3. And also during the seading over to said witness of his 
testimony ? 
A. Yes, sir. 
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Cross-Q. 4. Are you not now and have you not been for some tim 
past in the employ of Nichols, Shepard & Co.? 

A. I have. 

Cross-Q. 5. State how long. 


(Counsel for Nichols, Shepard & Co. objects to these questions an 
makes the statement that the examination of the witness was close 
and counsel for Marsh stated that he had closed his cross-exa:nin: 
tion and it was so entered of record by the oflicer taking the test 
mony; that the witness was then turned over to the officer so the 
he might read his testimony to him before being signed; that th 
counsel for Nichols, Shepard & Co., knowing that this would take 
short time, stepped into an adjoining room, the door being closed 

that the said attorney for Marsh then started to cross-examin 
690 the witness, which he had no right to do after having close 

his cross-examination, and even if he had such a right pr 
fessional courtesy would have required his calling the opposin 
counsel before proceeding to further cross-examination of the wi 
ness.) 

({, Eugene M. Converse, the notary public before whom the for 
going deposition of Samuel Bradley was taken, do hereby state (i 
answer to a request by counsel for Nichols, Shepard & Co. that 
make a statement of what record | made at the close of the dep« 
sition of Samuel Bradley before reading the deposition to witnes 
étc.) that after cross-question No. 3 was answered Martin Metcal 
Esq., who conducted the cross-examination of Samuel Bradley, at 
nounced that he was through with the witness, and I tllen endorse 
on the record the following words: “ Cross-examination of Samue 
Bradley by Martin Metcalf, Esq., closed.” And after reading th 
deposition to witness Martin Metcalf, Esq., counsel for Marsh, sai 
that he wanted to ask the witness more questions, and I run a lin 
through the endorsement I had made, as above written. 

EUGENE M. CONVERSE, 
Notary Public.) 


(Counsel for Marsh desires to state that he had no knowledge tha 
the recording officer had entered of record the examination of th 
witness, Bradley, closed when he entered the room, from which h 
had been absent for some little time during the reading over of th 
testimony of the witness, and when he returned the said reading w: 
nearly completed ; that when he put the question, following questior 
cross-question three, he was not mindful of the absence from th 
room of the attorney for Hoag, but as soon as his attention wa 
directed to the fact, and that the examination had been closed c 
record, he, the said attorney for Marsh, stated to the recording cler! 
that although it was a practice in similar cases with which he ha 

knowledge to accord to counsel on both sides, each to th 
691 other, by way of courtesy, the privilege to ask a question o 
two that is frequently suggested during the reading an 
before the signing the deposition by the witness, that perhaps i 
might be well to wait the return of Mr. Mahon, counsel for Hoag— 
which latter remark the officer taking the testimony states he dix 
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not hear. Mr. Metcalf, of counsel and attorney for Marsh, freely 
accords to counsel on the other side the undoubted right to object 
to further questions if they so choose to do, and -Mr. Metcalf, 
counsel for Marsh, here and now, for himself, expressly disclaims 
any intentional discourtesy to said counsel for Hoag, or that he 
souglit for or desired to obtain any undue advantage in the direction 
complained of; he only acted under the impulse of the moment, 
founded on the practice heretofore had in similar cases; that the 
recording clerk, Mr. Converse, failed to cateh the remark of Mr. 
Metealf as to the absence of Mr. Mahon, as he claims, is fairly pre- 
sumed and believed, for which reasons Mr. Metcalf hereby with- 
draws the proposed further questions, for reasons already sufficiently 
stated. Hereafter, in this case and others, Mr. Metcalf will try and 
take due and timely notice of the absence from examiner’s room of 
counsel on the other side to see a man or for any other purpose.) 


SAMUEL BRADLEY. 
Taken, subscribed, and sworn to before me this 20th day of April, 


A. D. 1882. 
EUGENE M. CONVERSE, 
[SEAL. ] Notary Public. 


By consent of parties, the taking of further depositions in this 


cause adjourned to April 21st, 1882, at 9 o’clock a. m. 
EUGENE M. CONVERSE, 
Notary Public. 


692 . At the office of E. M. Converse, in the city of Battle Creek, 

Calhoun county, Michigan, Friday, April 21, 1882, at 9 o’clock 
a. m., taking of depositions on part of Nichols, Shepard & Co., &c., 
resumed, pursuant to adjournment had April 20, 1882. 


Charles King Nelson. 


Caries Krne@ Netson, produced as a witness on part of Nichols, 
Shepard & Co., and being first by me duly sworn to testify the truth, 
the whole truth, and nothing but the truth, doth depose and say, in 
answer to interrogatories proposed to him by ALEXANDER MAnon, 
Esq., on behalf of Nichols, Shepard & Co., as follows: 


Direct Question 1. State your name, age, residence, and occupa- 


tion. 

Answer. Charles King Nelson ; residence, Battle Creek, Michigan ; 
foreman of Nichols, Shepard & Co.’s planing mill; am 35 years of 
age. 

Direct Q. 2. Are you acquainted with A. J. Hoag, one of the 
ees to this interference; and, if so, how long have you known 
im ? 

A. I have been acquainted with Mr. Hoag over twelve years. — 

Direct Q. 3. Do you know anything in relation to an invention 
made by Mr. Hoag for improvement in reverse gears for traction 
engines ; and, if yes, when did you first become acquainted with it ? 
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Re wey Mr. Hoag put his improvement on a boiler in the fall 
of 1880, while the shops were shut down. 

Direct Q. 4. What did this improvement consist in ? 

A. It consisted of a flat piece of iron—wrought iron—about two 
inches wide, half inch thick, and bent at a right angle at one end. 

Direct Q. 5. What was this used for ? 

A. It was used for holding Mr. Marsh ’s reverser in position. 
693 Direct Q. 6. Now, please state any facts which you may 
know in relation to this improvement. 

A. Mr. Hoag called me to hold this stop in position on the boiler 
while he marked the holes for two cap screws. Mr. Hoag punched 
one hole through the boiler; asked me to punch the other—the 
hole nearest to the main shaft—while he went after two cap screws 
and atap. Mr. Hoag tapped out the holes, and I helped him bolt 
the piece to the boiler. In placing this piece on the boiler it was 
placed too far ahead, and Mr. Hoag had to take it off and chip off 
the outer end. He remarked to me that if he only had time he 
might put a set-screw on this end to save chipping it off. 


(Counsel for Marsh objects to the answer as incompetent, uncalled 
for, and not warranted either by the question or the testimony of 


Hoag.) 


Direct Q. 7. You state in your answer above that Mr. Hoag said 
that he might put a sets-crew at thisend. What, if anything, was 
used at the other end? 

A. A set-screw. 

Direct Q. 8. What was this stop used for ? 


(Counsel for Marsh objects to the question, as witness has already 
answered the question.) 


A. To hold Mr. Marsh’s reverser in position, as it would not work 
with the traction attachment applied. 

Direct Q. 9. You say Mr. Marsh’s reverser. Was Mr. Marsh ap- 
plying at that time a reverser to a traction engine ? 

A. Yes, sir. 

Direct Q. 10. Now, state any facts that you may know in rela- 
tion — Mr. Marsh in reference to the application of this reverser to 
the engine. 


(Counsel for Marsh objects to the question as misleading and in- 


definite.) 


A. 10. Mr. Marsh tried to move the engine with the traction ap- 
lied, but could not do so, as the reach rod was not stiff enough to 
old the reverser in position. He asked Mr. Hoag for a stiffer bar 

or rod; asked him if he had a bar of inch-round steel. Mr. 
694 Hoag said he had cold-rolled shafting inch in diameter. Mr. 

Marsh said that would do. After this shaft was fitted and 
the engine fired up the next morning the engine still refused to work 
with the traction attachment applied. | | 

Direct Q. 11. How long was Mr. Marsh trying to make his re- 

verser work before Mr. Hoag applied this stop ? 
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A. He was about a day and a half. 

Direct Q. 12. Did the engine operate and work? Did the engine 
work with the traction applied after Mr. Hoag had applied this 
stop ; 

A. Yes, sir. 

Direct Q. 13. Did it work before this device was applied and the 
traction was thrown into gear ? 

A. No, sir; it would not work. 

Direct Q. 14. Did any one except Mr. Hoag assist you or help in 
any manner to put on this stop? | 

A. No, sir. 

Direct Q. 15. How did you happen to be around at the time this 
engine was being tried ? 


(Counsel for Marsh objects to question as immaterial.) 


A. I was repairing machinery in my shop at that time, and was 
back and forth between my shop and the engine both days. 
Cross-examination of Cuarites Kina Netson by MARTIN 
MercaLF, Esq., counsel for Marsh: 


Cross-question 1. Mr. Nelson, had Mr. Marsh gone away, home, 
or left the works of Nichols, Shepard & Co. and abandoned his ex- 
perimental trial of his reverser as applied, or was he there engaged 
in applying it toa traction engine, or where was he, if you know, 
at the time you have stated when you helped Mr. Hoag apply his 
alleged improvement? 


(Counsel for Nichols, Shepard & Co. object to the question as mis- 

leading, and that it is impossible for the witness to answer this 

question, as it contains so many clauses; that the witness 

695 might answer yes or no; and counsel here called attention 

of the office again to this form of question as made by coun- 

sel for Marsh during this examination as being simply an attempt 

to mislead the witness, and, further, that it is not proper cross-exam- 
ination.) 


A. T can’t answer that question in its present form. 

Cross-Q. 2. Do you swear that you do not know whether Mr. 
Marsh was present and about the works or not? 

A. Mr. Marsh was not present when I helped Mr. Hoag apply his 
stop to the boiler. I don’t know whether he was about the works 
or not. 

Cross-Q. 3. Please state the day and month when you helped Mr. 
Hoag, as you have just testified. 

A. It was in the first part of September; can’t recall the exact 
day of the month. 

Cross-Q. 4. When the successful trial of the Marsh reverser with 
the alleged Hoag improvement added took place was Mr. Marsh 
present or about the works or not? If you know, please state. 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-exaimination.) 
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A. I cannot state positively whether he was present or not; saw 
Mr. Hoag operate the engine—run it around in front of the main 
building and back to the paint shop door. 


(All after the words “ present or not,” in answer to the question, 
is objected tu by counsel for Marsh as not responsive to the question 
and an evident evasion thereof, to which he hereby calls special 
attention.) 3 


Cross-Q. 5. Witness will confine himself to the question. Who 
was present besides yourself and Mr. Hoag when you helped him 
apply his improvement, as testified to by you? 

A. There was no one besides Mr. Hoag and myself present. 

Cross-Q. 6. Who was present at the first successful trial ? 

A. Mr. Hoag and myself. I don’t remember whio else. 

Cross-Q. 7. Will you positively swear that Mr. Marsh -was not 
present at the time the stop plate was fitted to and put on the said 

boiler and engine? 
— 696 A. I positively swear that Mr. Marsh was not present when 
we put the stop on the boiler. 

Cross-Q. 8. What was the size of the holes that were tapped in the 
boiler about which you have testified ? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
having no bearing upon the point in issue and as being entirely 
irrelevant and immaterial.) 


A. I do not remember the exact size. 
Cross-Q. 9. How many holes were drilled in the boiler or punched 
for attaching the stop plate about which you have testified ? 


(Counsel for Nichols, Shepard & Co. objects to the question for 
reasons before given in previous questions.) 


A. Two. 
Cross-Q. 10. Were these holes at right angles to the engine shaft 
or otherwise? Please state. 


(Counsel for Nichols, Shepard & Co. objects to the question for 
reasons before given to previous qnestions.) 


A. They were at right angles or very nearly so to the main shaft 
of the engine. 
CHARLES KING NELSON. 


Taken, subscribed, and sworn to before me this 21st day of April, 
A. D. 1882. 
[SEAL. | EUGENE M. CONVERSE, 
Notary Public. 


The taking of further depositions in this cause adjourned by con- 
sent of parties to two o’clock p. m. instant. 
EUGENE M. CONVERSE, 
Notary Public. 
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697 Taking of depositions resumed in this case at two o’clock 
p. m., April 21st, 1882, at the office of E. M. Converse, in Bat- 
tle Creek city, Michigan. 
Present: Alexander Mahon, Esq., on behalf of Nichols, Shepard & 
Co., and Martin Metcalf, Esq., on behalf of Marsh. 


Edwin C. Nichols. 


EpwIn C. NicHots, produced as a witness on behalf of Nichols, 
Shepard & Co., and being by me first duly sworn, does depose and 
say, in answer to interrogatories proposed to him by Alexander 
Mahon, Esq., as follows: 


Direct question 1. State your name, age, residence, and occupation. 

Answer. Edwin C. Nichols; forty-three years old; residence, Bat- 
tle Creek, Michigan ; occupation, secretary and treasurer of Nichols, 
Shepard & Co. 

Direct Q. 2. Are you acquainted with Andrew J. Hoag, one of the 
parties to this interference; and, if so, how long have you known 
him ? 

A. Yes; I have known him about fifteen years. 

Direct Q. 3. Do you know anything in relation to an invention 
made by Mr. Hoag for improvement on traction engines? 

A. Yes; I have some knowledge on that subject. 

Direct Q. 4. Now, please state what you understand the invention 
to be and when you first obtained a knowledge of it. 

A. l understand the invention to be a device in the form of a 
stop or stops for the purpose of fixing and regulating the movements 
of a reversing geur. My first knowledge of this invention was ac- 
quired in the early part of September, 1880. 

Direct Q. 5. How did you obtain a knowledge of it and under 

what circumstances ? 

698 A. To begin at the beginning, Mr. Elon A. Marsh called 
on me at my office, at the works of Nichols, Shepard & Co. 

in this city, some time in the early spring of 1880. He showed me 
at that time a drawing of a device that he claimed would operate 
nicely as a valve gear, and also could be made to reverse au engine. 
I examined the drawing with some interest, but not being familiar 
with that method or principle of reverse action as applied to a valve, 
I gave no decided opinion upon it, but expressed a friendly interest 
in the subject, and after a friendly talk Mr. Marsh went away. Not 
long afterwards Mr. Marsh called on me again, showed me a little 
model of the valve gear and reversing device, and this time I exain- 
ined it more intelligently and attentively than before. Mr. Marsh 
explained the principle by which the reverse was accomplished and 
shortly afterwards left me, after we had had a pleasant interview, in 
which I had expressed a friendly personal feeling toward him and 
a hope and a desire that the device would all he claimed or ex- 
cted. Some time in August Mr. Marsh called upon me again and 
wanted me to in some way take hold of the invention or device with 
him, and especially desired that I would permit bim to put one of 
these valve.gears and reversing devices on one of Nichols, Shepard & 
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Co.’s engines, that he might show its practical value. After some 
talk, in which I expressed a desire to favor him as far as possible, I 
agreed that he might come to the factory of Nichols, Shepard & Co. 
and make the patterns, and do such other work connected with the 
getting up of this device as he could without charge to us for his 
labor or services during that time, and that we would make the cast- 
ings—I mean by “ we” Nichols, Shepard & Co.—and do the fitting, 
boring, and turning and furnish the material, and also would fur- 
nish an engine on which the device could be placed. Mr. Marsh 
expressed great satisfaction for this privilege, and along in the latter 
days of August he came to the factory and proceeded to do the work 
assigned him. After working about a week the device was made 

and placed on one of our traction engines—I mean, of course, 
699  oneof Nichols, Shepard & Co.’s traction engines. This engine 

was fixed up and was worked with all that day—that is, the day 
on which it was first fixed up after this device was thus placed upon 
it. I felt a deep interest in the matter of the operation of this en- 
gine, inasmuch as I had authorized the application of the device, 
and our company had, of course, expended considerable money and 
been to some expense and trouble in the matter, and therefore I 
watched its operation carefully during that day on which it was 
first tested. I visited it very frequently during the day, and I was 
disappointed to see that the device utterly failed to work, or, rather, 
that the engine with this device as thus applied utterly failed to 
work as a traction engine. Mr. Marsh expressed his disappointment 
and surprise at the failure equally as much, I think, and more than 
I did. He worked at it and with it faithfully during that entire day, 
but still the engine utterly refused to propel itself. Toward the close 
of the day Mr. Marsh told me that he had made up his mind that 
the difficulty lay in the fact that the reach rod extending from the 
swinging frame to the quadrant lever was insufficient and not suffi- 
ciently rigid. He proposed, he said, to substitute a stronger and 
more rigid reach rod fur the one then in use and he felt confident 
that would remedy the difficulty. I saw the engine the next morn- 
ing after Mr. Marsh had substituted the second reach rod before 
referred to. The engine was fired up and the traction gears ap- 
plied or put in mesh or gear, and the engine still refused to work 
at all as a traction engine or to propel itself. I visted the engine 
several times during the forenoon of that day. Mr. Marsh was 
laboring with it, apparently doing everything he could to rem- 
edy the difficulty, but without any success whatever, and he ex- 
pressed himself to me as very much discouraged and very much 
surprised over the results, or rather lack of results, achieved. 
I called his attention to the fact that this engine was the only 
traction engine that we had at that time disengaged or in 
shape to send to the Springfield and St. Louis fairs, and 

that it was important that it be made to work, if possi- 
700 ~—s ble, as the time was short in which to fit it up and paint 

it in a suitable manner for fair purposes. He kept at work 
tinkering and working at the engine until nearly noon, and when I 
eft it, about eleven o’clack in the forenoon, it seemed to be a total 


4e 


et” i 
ee 
3 
6 
Pra 
a ‘a . 4 
ss 


se 


age preps * ho * 


EP? . 
a ga 
IO lcm ; 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & Co. 393 


failure, and Mr. Marsh seemed and expressed himself to me as thor- 
oughly discouraged with its operation. I saw the engine again in 
the afternoon of that day and I saw Mr. Hoag, Mr. Nelson, and Mr. 
Bradley working over it, but I did not pay any particular attention 
to what they were doing. The next day my attention was called 
to it again by some one coming into the office and calling me to come 
out and see thatengine. The engine then stood in front of the main 
building of the works, having been moved from its former position 
(which was in the rear of the main building). The engine was at 
this time steamed up and several parties were gathered about it. Mr. 
Hoag was there and Mr. Marsh wasalsothere. Mr. Hoag called my 
particular attention to the fact that the engine would now propel 
itself on the road, and, upon my inquiry as to what had been done 
to it to bring about this result, called my particular attention to a 
device which he had placed upon it. He pointed it out, and I stood 
with him, beside him, while he did so, and saw what it was. He 
spoke of it as a thing which he had put upon this engine the pre- 
ceding afternoon. 

Mr. Marsh stood by while Hoag was explaining to me the device 
which he, Hoag, had placed on the boiler or engine. 

The engine was started up and propelled itself around the build- 
ing toward the paint shop. This particular device to which Hvuag 
called my attention consisted of a bar of wrought iron bent intoa 
peculiar shape, with a set-screw at one end, upon which the swinging 
arm carrying the valve gear rested when the said swinging arm was 
in its lowest or extreme downward position. The other end of this 

wrought-iron bar was so placed that the projecting arm of the 
701 sleeve to which the reach rod was attached came in contact 

and rested against thisend of the wrought-iron bar when the 
swinging arm was in its extreme upward position. 


[On the margin: Lie; wasn’t so made at first. ] 


Direct Q. 6. What was done with this engine? 

A. It was sent to the Springfield and St. Louis fairs. 

Direct Q. 7 About what time, if ever, was it returned to this city? 

A. I think about the middle of October. 

Direct Q. 8. Were there any changes made in this engine after its 
return; and, if yea, what were they ? 

A. Previous to the return of the engine Mr. Hoag talked with me 
further about this device which he had applied, and explained to 
me that it was not in the best or most convenient form in which he 
could apply it, and he said that when the engine came back he 
wanted to change the form of the device to make it, as he thought, 
better or more convenient, and .he proposed to me that when the 
engine returned he should do so, to which Lassented. He explained 
that he would apply a casting instead of the wrought-iron bar, in 
in which casting he would place two set-screws, one at each end of 
the casting, and get his permanent support and adjustment of the 
swinging arm thereby. I assented to this, and shortly after the re- 
turn of the engine I saw him at work upon it, and soon after I saw 

50—136 
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the new device, or rather the improved device, substantially as he 
had explained it. 


(Counsel for Marsh objects to the answer to this question, as well 
as the last one before this one, on the ground that a great deal of 
irrelevant matter, and not competent, is sought to be injected, not 
responsive to the questions propounded, the particulars in these 
lengthy answers being scattered all over this loose kind of testimony, 
and Mr. Metcalf, of counsel and attorney for Marsh, hereby calls the 
particular attention of the hon. Commissioner of Patents thereto.) 


Direct Q. 9. Please state, as near as you can, when you saw this 

deviee described by you in answer eight applied to an engine, if 
ever. | 

702 A. I think it was toward the latter part of October. It 
was very soon after the return of the engine from the St. 

Louis fair. 

Direct Q. 10. Was this device like that shown in letters patent 
granted to Hoag, assignor, &c., reissued November 29th, 1881, No. 
9951? 

A. It was. 


(Attorney for Marsh says, “Stop!” and witness says, “ Consider 
that not spoken.”) 

(Counsel for Marsh requests that a true record be made. After 
the notary bad asked of Metcalf if he should read the question Met- 
calf answered, “ Yes,” and then, “Stop!” This was said by the 
said attorney for Marsh for the purpose of allowing an objection to 
be recorded in its proper place, but witness instantly answered, and 
the said notary insisted on recording the answer of witness before 
that of the objection, which had already been partially formulated 
and is now made as follows :) 

(Counsel for Marsh objects to the question and any reference made 
whatever to the patent, unless the same be offered in evidence.) 


A. It was. 


By consent of parties the taking of depositions in this cause ad- 
journed from the 2ist of April, 1882, to April 22d, 1882, at nine 
o’clock a. m., at my office, in Battle Creek city, Michigan. 

EUGENE M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, Saturday, April 22, 1882, at 9 o’clock a. m., the taking of the 
deposition of Edwin C. Nichols continued : 


703 (Counsel for Nichols, Shepard & Co. offers in evidence a 

certified copy of reissued letters patent granted Nichols, 
Shepard & Co., assignees of Hoag, dated November 29th, 1881, No. 
9951, and the same is marked by me “ Hoag’s Exhibit ‘A’ ”) 


Direct Q. 11. Have you examined the device shown and de- 
— in reissued patent No. 9951,and do you understand the 
same ‘ ) 
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A. Yes, 

Direct Q. 12. Now, please state if the device therein shown, con- 
sisting of a stop with adjustable set-screws limiting the throw of the 
lever carrying the gear, is like the device you saw in October, 1880, 
as stated by you in previous answer. 


(Counsel for Marsh objects to the question as leading and incom- 
petent.) 

(Counsel for Nichols, Shepard & Co. withdraws the question No. 
12.) 

Direct Q. 13. Is the device shown and described in said letters 
patent, consisting of the adjustable stops with set-screws limiting 
the throw of the arm carrying the gear, the same as you saw and 
which was described to you by Mr. Hoag, as stated in answer to 
question eight; and, if not, what difference is there between the two 
devices ? 


(Counsel for Marsh objects to the question as leading, incompe- 
tent, and indefinite.) 


A. It is precisely the same. So far as I can see there is no differ- 
ence whatever. 

Direct Q. 14. You state in answer to question five that Mr. Marsh 
showed you a drawing of his invention for reversing gear. Please 
describe the device as near as you can, 


(Counsel for Marsh objects — the question, unless the drawing is 
produced in evidence or its non-production accounted for.) 


A. It consisted of two gear-wheels of equal diameter (I should 

judge they were of equal diameter), one upon the main shaft 

704 and the other upon ashort shaft in aframe. This frame 

pivoted or centered on the main shaft so as to move partially 

around the main shaft; the gear wheel on the shaft in the swing- 

ing arm provided with a wrist pin to which the valve rod is con- 
nected. 

Direct Q. 15. Was there any device or not for moving this pivoted 
frame around the main shaft? 

A. There was a handle projecting from the sleeve, by which it 
was to be moved around the main shaft. 

Direct Q. 16. Was there or not any other device connected for 
any other purpose? 

A. This handle was provided with a thumb latch and notches 
were shown in the.quadrant or circle, around which it moved, into 
which the lateh was to engage. 

Direct Q. 17. Was the small model, which you say Mr. Marsh 
showed you afterwards, similar in all respects or not to the devices 
just described by you? 

A. The small model was precisely the same as described by me in 
previous answers. It was exactly the same so far as the fori of the 
gears and the handle and thumb latch and notches, but I think it 
was somewhat smaller in scale than was the drawing. 


sae 
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(Counsel for Marsh objects to the answer as indefinite and incom- 
petent.) 

(Counsel for Marsh objects to the witness leaving the witness 
stand during his examination or the time he is being examined.) 


(Counsel for Nichols, Shepard & Co. states that the witness was - 


standing up upon giving his answer while the notary was taking it 
down; that the witness turned and entered into conversation with 
Mr. E. A. Marsh, who was the only person he spoke to, and also 
that the witness did not leave the stand, as was attempted to be in- 
ferred by counsel for Marsh.) 

(Counsel for Marsh declares that witness did leave the witness 
chair, and although disclaiming that it was meant to be conveyed 


that counsel for Nichols, Shepard and Co. had thereby sought. 


705 undue influence with the witness for any purpose, as counsel 

has unwarrantedly insinuated, be still insists upon the facts 
stated above as to the witness being away from the witness chair for 
a considerable time after the question was put and before and 
during the time the witness was answering the question, to the an- 
noyance of the said attorney for Marsh, to which he enters his ob- 
jection and protest.) ? 

(Witness, E. C. Nichols, desires to state and make of record that at 
the time this particular question was asked he was standing within 
four feet of the counsel and attorney for Marsh and within that dis- 
tance of the notary, but while the question was being framed he 
admits that he did walk the distance of three paces, by actual 
measurement, and did make a mere passing remark or two to Mr. 
Elon A. Marsh, one of parties to this suit; and witness desires to 
state that he had no thought or intention of any discourtesy toward 
counsel for Marsh and no idea that such a trivial incident could or 
would be thus construed or that it was in itself under all the cir- 
cumstances an improper act to do. Witness will leave it to Mr. 
Marsh to say whether the conversation was in anywise prejudicial 
to his interests in this case; and witness further says that he has 
been present at the examination of all witnesses in this case, and 
that he thinks equal latitude in personal actions has-béen allowed 
other witnesses without protest, and he cannot but regard this action 
at this time by Mr. Metcalf, attorney for Marsh, as purely personal 
and intended as such, and he states that had counsel for Marsh seen 
fit to suggest to said witness that any such action was unpleasant or 
ae to said counsel he, the said witness, would have cheerfully 
complied with his wishes in that regard.) 

(Counsel for Marsh has but one word further to say and that is 
this: His nerves and brain are not in the keeping of Mr. Marsh or 
even under the entire control at all times of himself, and he feels 
very sorry that he has aggrieved Mr. E. C. Nichols so very much in 

this trivial matter, and also that the said Nichols could not 
706 confine himself to the exact truth. Mr. Marsh, to whose seat 
Mr. Nichols acknowledges he went, is more than twice the 
distance he named from the witness chair, and he, the witness, 
inoved around the room while answering the question as well as 
before it was put, as the witness states. Presuming that better order 
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and decorum will be preserved hereafter during the examination of 
witnesses, Mr. Metcalf will now close his say in this controversy by 
assuring Mr. Nichols that it was the farthest from his thought possi- 
ble to give him an unnecessary or unwarrantable admonition. 


Direct Q. 18. Was Mr. Marsh, when he came to you in reference 
= his valve gear, anxious or not to have you take hold of it for 
im ? 
ae He seemed to be. He so expressed himself very clearly and 
oiten. 

Direct Q. 19. Did he at any of these interviews suggest or claim to 
have any other device to be used in connection with the device be- 
fore described or suggest any modification of the same or not? 

A. He did not. 

Direct Q. 20. You state in your first answer that you are secre- 
tary and treasurer of Nichols, Shepard & Co. Have you any other 
position, and have you in the last four years been otherwise engaged ? 


(Counsel for Marsh objects to the question as immaterial.) 


A. My chief interest and position at present is that of secretary 
and treasurer of Nichols, Shepard & Co. I am also one of the di- 
rectors. [lam engaged in various other enterprises outside of this. 


By consent of parties the taking of depositions in this cause is ad- 
journed to Monday, April 24th, 1882, at 9 o’clock a. m., at my office, 
in the city of Battle Creek, Michigan. 

Saturday, April 22d, 1882, at 12 m. 

EUGENE M. CONVERSE, 
Notary Public. 


707 At the office of E. M. Converse, in the city of Battle Creek, 

Michigan, Monday, April 24th, 1882, at 9 o’clock a. m., the 
taking of depositions in this cause resumed, pursuant to adjourn- 
ment. 


Deposition of Epwiryn C. NicHots continued : 


Present: Martin Metcalf, Esq., for Marsh, and Alex. Mahon, Esq., 
on behalf of Nichols, Shepard & Co., assignees, &e. 


Direct Q. 21. How long have you been connected with Nichols, 
Shepard & Co.? 
(Counsel for Marsh objects to the question as immaterial.) 


A. Since 1869, when the corporation of Nichols, Shepard & Co. 
was formed. Previous to that date, from 1548 to 1869, the business 
was conducted as a firm or copartnership, under the name of Nichols 
& Shepard. I became a partner in the firm of Nichols & Shepard 
in 1857 and continued as such until 1869, when the firm business 
was merged into the corporation. ; 

Direct Q. 22. State, if you can, what became of the engine upon 
which these first improvements made by Mr. Hoag were applied, 
and which has been stated as sent to St. Louis and other fairs. 
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A. That engine was sold and shipped away. I don’t know where 
it is. 
Cross-examination of Epwin C. Nicnots by Martin Mert- 
cALF, Esq., attorney for Marsh: 


Cross-question 1. Mr. Nichols, do you thoroughly understand the 
invention involved in this controversy and its principles of con- 
struction and mode of operatian ? 

Answer. I think I do. 

Cross-Q. 2. Do you positively swear that you never saw or had 

any knowledge of a stop or stops for the purpose of fixing 
708 and regulating the movement of a reversing gear, or Marsh 

reversing gear, for steam-engines previous to the said month 
of September, 1880 ? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
misleading and not proper cross-examination.) 


A. I never did, except so far as indicated by the thumb latch and 
notches in quadrant shown in the model exhibited me by Mr. 
Marsh, as before stated by me. | 

Cross-Q. 3. When was that small model, so called by you in your 
answer to question four (4), submitted to you by Mr. Marsh? 

A. It was in the spring or early summer of 1880. 

Cross-Q. 4. Please fix the montl: and day of the month. 

A. I cannot fix it any more definitely. 

Cross-Q. 5. Can’t you fix it within a month or six weeks? 

A. I have stated the time as nearly as [ can fix it. 


(Counsel for Marsh objects to the last answer as not answering 
the question. Witness does not answer the question.) 
Notary, please repeat the question. 


Cross-Q. 5. Question last above repeated. 
A. No. 

‘Cross-Q. 6. Before or after the time above referred to, and before 
the 7th day of September, 1880, did not Mr. Marsh show and explain 
to you drawings representing the said stops forthe purposes you have 
stated ? 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing misleading and not proper cross-exam ination.) 


A. No. 7 

Cross-Q. 7. Did you or not, on or about the tenth day of March, 
1880, visit Mr. Marsh, in the rooms of the “ Society for the Advance- 
ment of Machinists,” in this city, and there carefully scrutinize and 
with your own hand operate the working model of a Marsh reverser 
applied to a steam-engine, the said reverser having movable and 
adjustable stops for the purposes you have stated ? 


(Counsel for Nichols, Shepard & Co. objects to the question 
709 as not proper cross-examination, and if the counsel fur Marsh 
insists upon this form of questions he must do so by making 

the witness his own.) | 
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(Counsel for Marsh will endeavor to discharge his duty by trying 
to find out as to the knowledge or want of knowledge uf the witness 
of the matters whereof he has heretofore testified in this case.) 


Witness says: “ Read the question again.” 
(The question re-read by the notary.) 


A. No. 

Cross-Q. 8. Do you or do you not know,in common with hun- 
dreds of living witnesses, that the said engine called the Moon en- 
gine, with a working model of Marsh reversing gear applied 
thereto, and having adjustable stops for the purposes you have 
stated, has been on exhibition or in practical public use in this city, 
and notoriously so, ever since the said month of March, 1880? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being incompetent and not proper cross-examination, and merely 
an attempt on the part of counsel for Marsh to put on record, by his 
simple statement, facts or supposed facts not warranted by any of 
the testimony taken in this case.) 


A. Ido not know any such thing. I have heard considerable 
about the Moon engine while this testimony has been taken, but I 
know nothing personally, except as I have before stated. 

Cross-Q. 9. Have you not had knowledge of the matters testified 
to, to which you last referred, aud do you not now believe that the 
said engine has been at work with thesaid reverse gear applied, and 
having stops for the purposes you stated, long before the month of 
September, 1880? 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing incompetent and not proper cross-examination.) 


A. No. 

Cross-Q. 10. You have testified in reference to a talk or 
710 ~+talks with Andrew J. Hoag in reference to the subject of his 
alleged invention. When did you have the first one? State 

the month and day of the month. 

A. It was very soon after the application of the stop made by him 
to the first engine; it must have been in the early part of Septem- 
ber, 1880. 

Cross-Q. 11. Do you swear that you can’t fix the exact day ? 

A. I cannot fix the exact day. 

Cross-Q. 12. Let me see if I can’t refresh your recollection. Was 
it before or. after the engine left for the Western fairs? 

A. I think it was before. 

Cross-Q. 13. Don’t you know whether it was or not? 

A. I think it was before; my best recollection is that it was within 
two or three days of the time the said stop was applied by Hoag. 

Cross-Q. 14. Let me try again. Was it before or after you left 
Battle Creek on your annual hunting expedition to the Au Sable 
river of Michigan that fall? : 
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(Counsel for Nichols, Shepard & Co. objects to the question as in- 
competent.) 


A. I think it was before. 

Cross-Q. 15. Will you swear that you do not know whether it was 
before or after that time when you had your first talk with Mr. Hoag 
on the subject about which you have testified in your direct exaii- 
nation ? 

(Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading.) 


A. I will repeat that I think it was before I went away on the 
hunt, and that it was within a very few days of the time when the 
stop was placed on the engine. 

Cross-Q. 16. How long were you gone from Battle Creek on that 
occasion ? 

A. On what occasion ? 


(Counsel for Marsh asks that the last question and answer be read 
to witness, and same read by notary.) 


711 A. If you mean the hunt, I think we were gone about three 
weeks. 

Cross-Q. 17. When you returned to Battle Creek had this engine 
got back from the Western fairs ? 

A. I think it had. 

Cross-Q. 18. Do you know whether it had or not ? 

A. I think the engine had been returned when I came back from 
the hunt. 

Cross-Q. 19. Will you please answer my question 18? Let the 
question be repeated. 

A. [ have co answered. I think the engine was there when 
I came home. 

Cross-Q. 20. Do I understand you as Making that you do not know, 
but only guess at it? 

A. I don’t know how you understand me. I state distinctly that 
to the best of my recollection the engine was here when I returned 
home. 

Cross-Q. 21. Do you or not intend the examiner of interference to 
understand that you do not know whether the said engine had re- 
turned to Battle Creek at the time mentioned above ? 

A. I desire him to understand that it is my best recollection and 
belief that this engine had been returned to the factory at the time 
I returned from the annual hunt. 

_ Cross-Q. 22. You have not yet answered my plain question. I 
repeat, Do you not know whether the said engine had returned at 
the time you have meutioned or not? Please answer yes or no. 


(Counsel for Nichols, Shepard & Co. objects to this question, for 
the reason that the witness has already stated that to the best of his 
knowledge and belief that said engine was in this city upon his re- 
turn from his annual trip, and this is all that is required of a wit- 
ness. ) 
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A. I do not absolutely know that that engine was absolutely in this 
city on the day I returnéd, but I have no doubt about it, and 

712 state, as I have before stated, that to the best of my recollec- 
tion and belief that the said engine was here when | returned. 

Cross-Q. 23. Can you positively swear that you returned to Bat- 
tle Creek before the first day of November of that year, from your 
annual hunting expedition, heretofore referred to? 

A. I cannot. 

Cross-Q. 24. Will you swear that you returned in time to cast 
your vote at the general election held in November of that year? 

A. Yes, I think I was home in time to vote. 

Cross-Q. 25. Is that the best of your recollection and belief? 

A. Yes. 

Cross-Q. 26. How many days, or about how many, intervened be- 
tween the time of your said return and the day of election afore- 
said? State as near as you can. 

A. I think it was very near election day when we returned. It 
might have been three or four days before, possibly a week. I am 
not certain that it was not election day itself. I had no special 
reason for fixing or remembering that particular time of my re- 
turn, and must answer from my best recollection. 

Cross-Q. 27. To whom and to what place was that engine finally 
sent, if you know ? 

A. I do not know. 

Cross-Q. 28. As superintendent of Nichols, Shepard & Co.’s shops 
and entire business, in the capacity of secretary and treasurer, etc., 
could you not find out ina very short time, if you wanted to do so? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
misstating facts.) 


A. I don’t know whether I could or not. 

Cross-Q. 29. Your position as secretary and treasurer of that cor- 
poration makes you the executive head thereof or business mana- 
ger, does it not? 

A. No, sir; the president and vice-president both outrank the 

secretary and treasurer as the executive head, and you are 
713 also mistaken in designating me as superintendent of the 
works. 

-‘Cross-Q. 30. I have simply asked you a question, and your 
answer is not, it seems to me, pertinent. I have not inquired about 
the rank of any officer of your house—simply asked you whether or 
not you are the acting business manager of that institution, and 
therefore have the supervision or act as the superintendent of that 
institution. That is what I mean. 

A. I have, perhaps, as much, or more, to — with the actual man- 
agement than any of its other officers, perhaps because they area 
little lazy and shirk their duties and I am benevolent enough to 
let them do it, at no little personal inconvenience to myself, 


402 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


By consent of parties, an adjournment taken to two o’clock p. m 
this 24th day of April, 1882. 


7 


EUGENE M. CONVERSE, 


Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Mich- 
igan, April 24th, 1882, at 2 o’clock p. m., taking of the testimony of 
Edwin C. Nichols resumed : 


Cross-Q. 31. In your testimony hitherto given you have stated 
something about a talk or talks you had with Hoag about certain 
changes in the form of the stops or stop. plates when the engine 
should have returned from the Western fairs; please state when 
the last talk was had in reference to this change, to which, you 
have stated, you assented—what was said and who was present. 

A. The talk was had very soon after the trial of the engine, be- 
fore referred to, on which Mr. Hoag had placed the stop. I think 

no one was present but Mr. Hoag and myself. 
714 Cross-Q. 32. Was there an understanding then had or an 
agreement entered into between you and Mr. Hoag in refer- 
ence to this invention now involved in this interference by which a 
patent was to be applied for or otherwise ? 


(Counsel for Nichols, Shepard & Co. objects to the question as in- 
competent and not proper cross-examination.) 


A. I do not think anything was said at that particular time about 
getting any patent. The conversation was almost wholly, as I re- 
member, descriptive of the change that he proposed to make in the 
form of the stop. 

Cross-Q. 33. When was the idea of applying for a patent for the 
said alleged improvement first suggested to your mind? 

A. Either a few days before or a few days after the application of 
the second stop Mr. Hoag asked me about his applying for a patent 
for his improvement or for the stop. We talked it over, and I told 
him that I would, if he wished, have the matter looked up by writ- 
ing to Washington to our attorney there, giving him a description 
of the device, and have it looked up, and see if a patent could be ob- 
- song He requested and urged me to do this, and I promised to 

0 so 

Cross-Q. 34. What pecuniary consideration, if any, was talked of 
or agreed on to be paid him for his services for or on behalf of the 
said invention or application in caseone should be made or a patent 


obtained ? 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing incompetent, irrelevant, and not proper cross-examination.) 


A. It was understood that Nichols, Shepard & Co. would pay the 
he saepon and office fees incurred in the application or in the 
the at. No consideration was promised or spoken about 
or to be paid to him. 
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_ self or on behalf of Nichols, Shepard & Co. to any other per- 
715 ~= son than Mr. Hoag in. case he or they should apply for a 

patent on the said alleged invention involved in this con- 
troversy, so far as you do know ? 


(Counsel for Nichols, Shepard & Co. objects to the question for the 
, same reason as last above.) 


A. None whatever. 

Cross-Q. 36. Do you swear that you have not suggested to any 
person or persons other than Mr. Andrew J. Hoag the application 
by such other person or persons for a patent on this same alleged 


invention ? 
(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing Incompetent, irrelevant, and not proper cross-examination.) 
A. I do so swear. 
Cross-Q. 37. You have already stated that you think you under- 


stand the principles of construction and mode of operation of the 
Marsh reverser for steam-engines, with the application of the stop 
or stops for fixing and regulating the movement of the reversing 
lever. I now ask you this question, to wit: Is it not an essential 
feature or element of the Marsh reversing gear (with the said im- 
provement) that they are [on margin: the arc] in which the re- 
versing wheel and lever moves when the engine is reversed shall be 
uniformly and exactly.the same, and that the stops you have de- 
scribed are nothing more than an aid to this end? 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
y irrelevant, incompetent, and not proper cross-examination.) 


A. My experience in the use of the Marsh gear valve is that with- 
the application of the stops, substantially as shown in the Hoag 
nt, it utterly fails when applied to traction engines. I don't 
that I am competent at this time to say what is or is not an 
atial feature to the Marsh reversing gear. ° 
pss-Q. 38. You know enough about it, and have for some time 
to desire to appropriate it to the use of Nichols, Shepard «& 
do you not? 

(Counsel for Nichols, Shepard & Co. objects to the ques- 
tion as an attempt by counsel for Marsh to interject into the 
records of this case things not warranted by the facts or the’ 

imony in this case, and that if, as counsel has implied, a proper 
ourse is by a suit to prove these facts ; and, further, that the Marsh 
reverser has no bearing whatever upon this case in controversy.) 


A. I understand it is so alleged, but it remains to be proven. 

Cross-Q. 39. If I understand, you have testified that you perfectly 
understand what the Hoag alleged improvement on the Marsh re- 
verser is. Please examine the drawings and specification of the 
Hoag Exhibit “A” you now hold in your hand and state, if you 
will, what purpose the detent or latch of the lever “ D” and notches 
in the quadrant plate, with which the said latch engages, therein 
shown, is intended to serve or does serve. 
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(Counsel for Nichols, Shepard & Co. objects to the question as mis- 
leading and having no bearing on the particular points in contro- 
versy in this case.) 


A. Referring to figure one of Hoag’s Exhibit “A,” I fail to see that 
any detents or notches are shown. 

Cross-Q. 40. You see the hand latch, don’t you, at the upper end 
of the lever, with its downward-extending sliding detent? Now, 
don’t you know that the lower end of that latch there represented 
engages in two notches—in one or the other of two notches—in the 
right and left hand sides of that quadrant plate, or is intended to? 
And don’t you also know that Nichols, Shepard & Co. so make that 
lever with its said latch and detent attached to and made a part of 
every Marsh reverser applied to every traction engine with the said 
Hoag improvement, also represented in said exhibit, that the said 
firm of Nichols, Shepard & Co. make and send out? 


(Counsel for Nichols, Shepard & Co. repeats the objection made to 
cross-question 38.) 


A. Your question is a literary gem, very much involved. That 
drawing shows for itself. I do not see in it any such latch or 
717 ~=notches. Nichols, Shepard & Co. put a lever with a latch 
and a quadrant plate with a notch at each end on their trac- 

tion engine. 

Cross-Q. 41. That latch and notches on the quadrant plate, which 
you have just described, is what I zall a detent for the lever. You 
can hunt up the literary part of it by consulting Webster, at your 
leisure ; but for the present, if you will state what its purpose serve 
‘or is intended to serve, I will try to rest content. | 


(Counsel for Nichols, Shepard & Co. objects to the question for the 
reasons given in objection to question 38.) 


e 


A. Iam not a mechanical expert. My impression is that its 
to assist Jn determining the throw of that particular lever to w.gjq 
the latch is attached as a matter of convenience for the operato.,.j;_ 

Cross-Q. 42. Do you positively swear that you do not know jo), 
cisely what purpose is served thereby and all that the said devic,). 


intended to serve ? ‘ to 


(Counsel for Nichols, Shepard & Co. objects to the question 
‘ being irrelevant.) of 


A. I understand the lever with its latch is moved back and fort 
by the operator; that when he gets the lever to a point where the 
latch fits into the notch that he ceases to carry the lever beyond that 
point, the movement back and forth being made for the purpose of 
reversing the engine. 

Cross-Q. 43. Would not the reverser shown in said letters patent, 
Exhibit “A,” be much simplified and rendered more perfect, as well 
as serious objections removed, if it were possible to dispense with 
the said alleged Hoag invention I have shown? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 


ees — itd ee ee 
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proper cross-examination, and that the witness is not produced as 
an expert; and if counsel for Marsh wishes to use the witness as an 
expert in this case he will be compelled to do so by making the wit- 
ness his own.) 
(Counsel for Marsh desires to state that the witness was used as an 
expert, at least to so great an exient as this, to wit:. He did 
718 testify that he understood or thought he understood the 
principles of construction and mode of operation of the said 
invention in controversy, as shown in said Exhibit “A,” to which 
we call special attention at this time of the Hon. Commissioner of 
Patents; and, therefore, counsel for Marsh insists upon his undoubted 
right to find out, if be can, just what he knows and what he don’t 
about the invention in controversy.) 


(Counsel for Nichols, Shepard & Co. states that he has no objection 
to counsel for Marsh questioning the witness in relation to the in- 
vention in controversy, and has made no objection where the coun- 
sel has confined himself thereto.) 


A. When parts are dispensed with, of course fewer parts remain, 
which wouid be more simple than if more parts were used. The 
only application that I have seen of the Marsh valve gear on a 
traction engine with the Hoag improvement left off or dispensed 
with was the instance or instances before referred to, in September, 
1880, when Mr. Marsh applied his valve gear to the traction engine 
at the works of Nichols, Shepard & Co. He made two tests at that 
time, occupying a day and a half in said tests, without the Hoag im- 
provement being applied. During that time I saw him make re- 
peated attempts to make the engine work, and it utterly failed to 
work as a traction engine. Judging from that test or tests and 
remembering how entirely the thing failed, [should say it would not 
be an improvement to dispense with the Hoag invention or the Hoag 
improvement, but quite the contrary. 


(Counsel for Marsh objects to the entire answer of the witness as 
a most palpable and glaring evasion of the question, and to which, 
as also too hers and repeated questions evaded in like manner by this 
witness, he here again calls the attention of the Hon. Commissioner 
of Patents. The notary will please re-read the question No. 43. 
Question re-read by notary.) 

(Counsel for Nichols, Shepard & Co. repeats the objection made.) 


A. It would be more simple, I suppose, if any of the parts 

719 were dispensed with and others not substituted. As for its 

being better, I should say from my experience with the en- 

gine as undertaken to be operated by Mr. Marsh without this im- 

provement applied, as he did on the engine at the factory of Nichols, 

Shepard & Co., ona traction engine; I think the effect of the omission 
would be fatal to the proper working of the engine. 


All after the first sentence in the last answer of witness is objected 
to for the same reasons given above, and the attention of the exam- 
iner in interferences and the Hon. Commissioner of Patents is again 
called thereto. 
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Cross-Q. 44. Have you or not read and do you not understand 
what the claims are involved in this controversy ? 


(Counsel for Nichols, Shepard & Co. objects to question, as the wit- 
ness has not been put on the stand to testify as an expert or eon- 
strue claims.) 


A. I have read the Hoag patent, but do not know what claims 
are in the application of Mr. Marsh for a patent on this device. I 
understand he has made an application for a patent which brings 
him in interference with the Hoag patent; but I do not know the 
language of the claim or claims made by him in said application. 

Cross-Q. 45. Would or would not, in your opinion, the substitu- 
tion of the quadrant plate, with its movable and adjustable stops, 
as you saw it-applied to the Marsh reverser at work on the Moon 
engine, so called, at the rooms of the “ Society for the Advancement 
of Machinists,” in this city,in the month of March, 1880, in lieu 
and place of the said stops shown in the Hoag patent you now 
hold in your hand, be such a change as would avoid the Hoag patent, 
a certified copy of which Nichols, Shepard & Co. have introduced 
here and marked Hoag’s Exhibit “A”? : 


(Counsel for Nichols, Shepard & Co. objects to the question as 
stating facts not warranted by the testimony, and being misleading, 
incompetent, and not proper cross-examination.) 


A. I never saw the Moon engine, so called, with movable 
720 and adjustable stops, in the month of March, 1880, in the 
rooms of the Society for the Advancement of Machinists or 
at any other time or place. I cannot’‘answer what would or would 
not avoid the Hoag patent. | 
Cross-Q. 46. Mr. Nichols, do you solemnly swear that you did not, 
in the month of March, 1880, visit the rooms of the Society for the 
Advancement of Machinists, in this city, and then and there see a 
working model of a Marsh reverser as it then existed, with the boiler 
steamed up and the engine at work’? If you say you did, please 
describe what you did see and point out particularly, as you so well 
know how, the essential features of the invention as Mr. Marsh then 
and there illustrated it to you. 


(Counsel for Nichols, Shepard & Co. objects to the question as 
making a statement not warranted by the testimony and not being 
proper cross-examination, and if counsel insists upon this style of 
question he must do so by making the witness his own.) 


A. In the spring of 1880 I went to the Eldred block with Mr. 
Marsh to see one of his valve gears in operation. We went intoa 
room in the upper part of the building in which was a small upright 
engine, on which was a Marsh valve gear. The boiler was steamed 
up and the engine set to running. Mr. Marsh then and there 

inted out to me and described his valve gear, and showed me how 
it operated the engine. The essential features of the device, as he 
then described and illustrated it, consisted of two small gear-wheels 
of apparently equal diameter, one mounted on the main shaft and 
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the other in a sleeve or swinging frame, swinging around the main 
shaft as a center. The gear-wheel in the swinging frame had a 
wrist pin, to which the valve rod was connected and by means of 
which the valve was operated. A lever or handle projected from 
the sleeve, by means of which the swinging arm and constantly the 
gear carrying the wrist pin was moved in the arc of a circle partially 
around the gear-wheel attached to the main shaft. By mov- 
721 ing this lever from one side to the other the position of the 
valve was shifted or changed, thereby causing the engine to 
reverse. The essential features of the invention as then and there 
described and illustrated were as I have stated. 
Cross-Q. 47. You state that the lever swang partially around the 
main shaft. What prevented it from passing too far or beyond over 
the ends of the quadrant plate ? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-examination.) 


A. I believe in my answer I did not state that the lever swung 
partially around the main shaft nor did I refer to a quadrant plate; 
but as there was a plate, which I think you now designate as the 
quadrant plate, I will now say that this lever was in close contact 
with a plate and moved or slid against it when the lever was moved 
from one side to the other. My recollection is that the lever kept 
its position by being in contact with this plate. 

Cross-Q. 48. Against what did the swinging frame or lever rest at 
each extremity of the throw thereof in reversing the engine, if 
against anything—that is, what was there to determine the length 
of the throw or movement of the movable wheel and wrist pin? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-examination and as having no bearing on the 
case In controversy.) 


A. I do not remember that there was anything except the friction 

of the lever against the quadrant plate. The lever was perpendicu- 
lar or nearly so when in the center, and was moved a short distance 
to either side from the perpendicular ceuter in making the reverses 
and kept its position by being in contact with the said quadrant 
plate. 
Cross-Q. 49. You have spoken of a clange or alteration in the 
Hoag device after the return of the first experimental engine or re- 
verser from the Western fairs. What change, if any, has been made 
since that time? 

A. Do you mean since we put on the second stop on the engine 
that came back from the fair? 

Cross-Q. 50. Yes; I mean just that. 
722 A. We have lately found it convenient to cut a slot in the 
extreme outer end of the swinging arm, and the stop is now 
placed at that point. 
Cross-Q. 51. When, for what purpose, and who made that change? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being irrelevant and incompetent.) 
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A. I think it was made some time last fall, for the purpose, as I 
understand it, that it is a little more convenient and cheaper than 
our former arrangement. I do not know who ordered the change, 
but I presume it was Mr. Hoag. 


(Paper offered by Martin Metcalf, Esq., counsel for Marsh, for 
identification, and same marked Marsh’s Exhibit No. 1.) 

(Counsel for Nichols, Shepard & Co. objects to the offering of the 
paper in evidence as being incompetent.) 


Cross-Q. 52. I now call your attention to Marsh’s Exhibit No. 1 
and ask you if you recognize in the drawing a representation of the 
change or improvement you last described. 

A. Figure N, shown in figure one and in figure three, are very 
similar to the stop casting now used by us. 

Cross-Q. 58. I call your particular attention to the slot in the 
swinging frame marked “S” in figure two, and in connection there- 
with refer you to the casting N you mentioned and ask you if you 
therein recognize any of the features of the change or improvement 
made at the shops of Nichols, Shepard & Co. in reverser referred to 
in your answer 50. 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being improper, not having proven what the drawing is and as hav- 
ing no bearing on the question in controversy.) 


A. The slot shown at S is similar to the one now made in the 
swinging arm of the valve gear, and the casting N is similar to the 
stop casting now used. 

Cross-Q. 54. I call your attention to the set-screw “ U,” 
723 figure 2, and ask you if that device is used at the shops of 
Nichols, Shepard & Co. and recognized by you. 


(Counsel for Nichols, Shepard & Co. objects to the question same 
as last above.) 


A. I think not. 


By consent of parties the taking of further depositions in this 
cause adjourned to Tuesday, April 25th, 1882, at 9 o’clock a. m., at 
my Office, in the city of Battle Creek, Michigan. 

EUGENE M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, the 
taking of depositions in this cause resumed. | 

Present: Alex. Mahon, Esq.,on behalf of Nichols, Shepard & Co., 
and Martin Metcalf, Esq., on behalf of Marsh. 


Deposition of Epwin C. Nicuots continued: 


Cross-Q. 55. Mr. Nichols, I wish to call your attention this morn- 
‘to the story told by your witnesses or the witnesses for Hoag and 
ich : & Co., and ask you whether or not you will state, 
he information of the examiner in interference cases, about how 
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many times this supremely silly story has been rehearsed or recited 
by or between the witnesses in that behalf. 


(Counsel for Nichols, Shepard & Co. objects to this question and 
calls the attention of the Hon. Commissioner of Patents to this form 
of examination.) 


A. There has been no recital or rehearsal among the witnesses 
for Hoag to my knowledge. 

Cross-Q. 56. You have deemed it necessary to bring them here 
from said shops and have caused them to remain while the chief 
witness, Hoag, was being examined, and until their time came to 
testify, have you not? 


724 (Counsel for Nichols, Shepard & Co. objects to this question, 

and states that during the examination of witnesses on behalf 
of Marsh or during the examination of the principal witness one 
or more of the witnesses for said Marsh were present: that as the 
works of Nichols, Shephard & Co. were some distance froin the office, 
and as he desired to save as much time as possible, he had two of 
the witnesses here waiting to go on as soon as he should get through 
with the principal witness; that no objection was made to their 
presence by counsel for Marsh at that time, and therefore this style. 
of question, attempting to throw slur upon the witness for Hoag by 
the simple statement of the attorney for Marsh, is entirely uncalled 
for and unprofessional, and he calls the attention of the Hon. Com- 
missioner of Patents thereto.) 

(Counsel for Marsh feels called upon to state the facts, a record of 
which he asks and is all he asks for, which facts are as follows, 
to wit: During the examination of Marsh Mr. Lafever was present 
at least a part of the time—as I now remember, during a part only— 
but I heard no objection on the part of the attorney for Nichols, 
Shepard & Co. and certainly have none to offer against the presence 
of witnesses on the other side; but the further fact is that the works 
of said Nichols, Shepard & Co. are distant from the notary’s room 
about half a mile, more or less—I think considerably less—and that 
all or very nearly all of the said witnesses for Hoag have been almost 
constantly present up to the time of the administering the oath to this 
witness cannot be denied. If this circumstance, taken in connec- 
tion with the testimony taken in the case, has any bearing in the 
issues involved, Mr. Marsh is entitled to its consideration, at least in 
the opinion of said counsel for Marsh. Counsel for Marsh takes this 
occasion to place on record what he has claimed heretofore as his 
right, viz., that a true record be made of the doings of this commis- 
sion, omitting only evident trivialities that have no real bearing on 

this case, and when, as in this instance, out of which a war 
725 of words has sprung, a matter deemed of importance and con- 

sidered by said counsel fur Marsh sufficiently so to call for 
record, he has the right to do so without subjecting himself to the 
charge of professional discourtesy which he hereby disowns and 
disclaims.) 


A. I think one or two of the witnesses were here a part or most 
52—126 
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of the time during the examination of Mr. Hoag. The only pur- 
pose that I know was sitnply to save time. : 

Cross-Q. 57. Do you now swear that up to the time of the taking 
the witness stand by yourself not more than two witnesses have been 
almost constantly present, not only during the examination of said 
witnesses, but during the reading over of their said testimony; and 
will you now swear that more than ten times the time saved or to 
be saved in the way you have stated was lost? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being misleading and not proper cross-exaniination.) 


A. No; I will not swear much about it. The question itself is 
very much involved, and it seems to me not susceptible of a direct 
answer. I will say, bowever, I do not know low many witnesses 
have been present nor how long they have remained while other 
testimony was being taken, nor do I know how much has been lost 
or saved in time. 


(Counsel for Marsh calls attention to the last answer of witness, 
and desires especially to state that a correction of the last above 
question by inserting the word “not” after the words “swear that” 
and before the words “ more than” was suggested in the witness’ 
hearing, but inasmuch as it was done after the objection by the 

| iammoer for Nichols, Shepard & Co. had been raised and recorded, 
the correction was not urged or insisted on, the attorney for Marsh 
presuming that if witness so desired he could give true answer 
accordingly. Witness being a man of at least average intelligence 
and of such culture that he has seen fit heretofore to call for a dis- 
araging comparison of the language used by counsel for 
726 farsh with that used by others or what it should be, the said 
: counsel for Marsh hereby calls attention thereto, and, while 
the evident evasion of the question asked by (of) this witness is noted, 
suggests if the Hon. Commissioner of Patents will but place the 
“literary gem” this witness picked up from the lips of counsel for 
Marsh and with it place all the “ jewels of consistency” found in the 
testimony of this witness and others sworn in his behalf or of Nichols, 
Shepard & Co. said counsel thinks he will need a microscope of in- 
finitesimal power to discover said gem. [On the margin: Ans. 40, 
p. 49.] Counsel for Marsh now hopes witness will promptly answer 
the questions as his clear and brilliant intellect usually dictates and 
directs, promising on the part of counsel that if he will do so we 
will very soon have done with him.) 


Cross-Q. 58. I now call your especial attention, in connection with 
the last question, to the last part of the answer of the nice young 
man, Nelson, to his answer to cross-question four, where he sought 

_ to inject into his answer a part of this same ridiculous story, a part he 

© evidently thought he had omitted to recite in its regular stereotyped 
order, abont a transaction he probably knew no more about than 

_ the man in the moon, as we will endeavor to show if but Nichols, 

Shepard & Co. will produce the engine he was testifying about or 
1. tell Marsh where he can find it; said answer in nowise called 
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for by the question propounded, but that the said witness insisted 
on giving, as the record shows, with a zeal to serve his master like 
the model Methodist class-leader he is said to be. I now ask you 
this question: How do you account for this and other like cireum- 
stances recurring in the testimony of other witnesses for Nichols, 
Shepard & Co. as well as your own—that is, except as I have already 
indicated ? 

(Counsel for Nichols, Shepard & Co. objects to the question as 
being misleading and irrelevant, and calls the attention of the Com- 
missioner of Patents, as he has before done, to this attempt of the 
attorney for Marsh to cast a slur upon the witnesses for Nichols, 

Shepard & Co. by his simple statements ; and, while they are 
727 of no consequence, he desires to call the attention of the Com- 

missioner of Patents thereto, so that he may be able to judge 
of the style of the party, counsel for Marsh, who- he has had to con- 
tend with in the examination of the witnesses in this case.) 


A. If it is as you state, I can’t account for it. 

Cross-Q. 59. In the same order of events, chronologically, that you 
had the talk or talks with Hoag above referred to by you in refer- 
ence to the invention in controversy, did you invite Mr. Marsh up 
to your palatial residence on Maple street, in this city, and there en- 
tertain him for several hours? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
having no bearing on the case.) 


A. I invited Mr. Marsh to call at my house one evening, and he 


did so. 
Cross-Q. 60. State the time. Was the occasion you refer to after 
his return from the Western fair or not; and, if yea, how long 


after ? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being irrelevant and as not proper cross-examination.) 


A. It was after his return from the Western fair, some time in the 


fall, probably November, or it may have been a month or two 


either side of that date. I don’t pretend to remember the time ex- 
actly. 

Cross-Q. 61. And did you or not, while thus entertaining Mr. 
Marsh and professing the warmest friendship toward him, as if in 
acknowledgement of sterling worth and manly services faithfully 
performed in the behalf of yourself and firm of Nichols, Shepard & 
Co., betray the honest confidence of this young laboring man and 
mechanie by conspiring with Mr. Hoag to despoil him of the just 
rewafd his due for study, labor, and skill in that behalf? 


(Counsel for Nichols, Shepard & Co., while regretting the necessity 
of interposing an objection, desires again to call the attention of the 
Hon. Commissioner of Patents to this continued attempt of 

728 counsel for Marsh to inject into the record facts not warranted 
by the record in the case or in any manner whatever, and he 
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also objects to the question as being irrelevant and not proper cross- 
examination. 


A. No, sir; nothing of the kind was ever thought of by me nor 
done by me or any other person, to my knowledge. I disclaim and 
protest entirely and fully against any such imputation. 

Cross-Q. 62. What means had Mr. Marsh at his disposal, if you 
know, other than to make some such arrangement with a manufact- 
urer as both he and you have testified was made between yourself 
and him to bring to a practical test the best way to apply and ascer- 
tain the value of his new plan of reversing gear for traction engines 
and other engines involved in this interference ? 


(Counsel for Nichols, Shepard & Co. objects to the question as be- 
ing misleading and not being proper cross-examination and being 
a misstatement of the facts.) 


A. I don’t know, or rather I didn’t know much, if anything, 
about Mr. Marsb’s financial condition at that time. I know he 
deemed it a very good opportunity to test his valve gear, and he 
urged and solicited me very strongly for the opportunity to do so. 
So far as his claims involved in this interference are concerned, no 
such claim or claims were made or suggested by Mr. Marsh to me 
at any time, either before or after the trial of the engine at the fac- 
tory in September, 1880, as has been testified to. 

Cross-Q. 63. Please examine the drawings of Marsh’s Exhibit No. 
1 introduced in this case, while I call your attention again to the 
slot “S” of the swinging frame carrying the reversing gear-wheel 
and wrist pin, in connection with the stop plate “N,” with which 
the said slot engages, as you have heretofore stated or described, and 
ask you this question: Is this or not, if you know, the second at- 
‘tempt that has been made at the shops of Nichols, Shepard & Co. to 
despoil this young Mr. Marsh of the fruits of his toil and skill? 


(Counsel for Nichols, Shepard & Co. objects to this ques- 

729 tion for the reasons before given—that is, an attempt on the 

part of counsel for Marsh to inject into the record statements 

which are not true and not warranted by any of the testimony 

heretofore given; and he objects to the examination of witness on 

the drawings produced for the reason that it is not proper cross- 
examination and as incompetent.) 


A. This is not the second attempt to despoil said Marsh, nor has 
there been a first or second attempt on the part of Nichols, Shepard 
& Co. or said Hoag or any one else, to my knowledge, to despoil 
said Marsh. The drawings, figure 2 and figure 3, have the appear- 
ance of being quite similar to the stop device used at this time on 
© Nichols, Shepard & Co. traction engines, and would indicate that 
____the party who made this drawing and made the application for a 

_ patent on this device was probably trying to steal it bodily or sub- 
atially from previous invention or device made by Mr. Hoag. 


unsel for Marsh objects to the answers to both of the last above 
ins, and especially to the last part of the last answer, as not 
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responsive to the question, and to the statement therein contained 
hereby calls the particular attention of the Hon. Commissioner of 
Patents.) 


Cross-Q. 64. If after further investigation you shall find that some 
one at or about the shops of Nichols, Shepard & Co. has been trying 
to steal bodily or substantially the invention you have referred to 
in the last part of your last answer from Mr. Marsh, instead of him 
from Mr. Hoag, do you or not now think it would be the last attempt 
at larceny in or about the shops of Nichols, Shepard & Co.? 


(Counsel for Nichols, Shepard & Co. objects to the questiun as not 
being proper cross-examination for reasons before given in objec- 
tion to question 58, as well as others of similar character.) 


A. I can truly say I would not tolerate or profit by any larceny 
or other improper proceeding if I knew it, nor would I permit it to 
be done if I could prevent it. 


730 By consent of parties the taking of further depositions in 
this cause adjourned to two and one-half o'clock p. m. in- 
stant. 
Tuesday, April 25th, 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Michi- 
gan, at two and one-half o’clock p. m., April 25th, 1882—present, 
Alex. Mahon, Esq., on behalf of Nichols, Shepard & Co., and Martin 
Metcalf, Esq.,on behalf of Marsl:i—proceedings in this case resumed 
in pursuance of adjournment, and neither party having any fur- 
ther interrogatories to propose to the witness, Edwin C. Nichols, he, 
after reading his testimony, signs the same. 


EDWIN C. NICHOLS. 


Closed, read, and subscribed before me this 25th day of April, 
A. D. 1882. : 
EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


731 Andrew Thomson. 


ANDREW THOMSON, produced as a witness on the part Nichols, 
Shepard & Co., assignees, and being by me first duly sworn, does 
depose and say, in answer to interrogatories propounded to him by 
Avex. Manon, Esq., counsel for Nichols, Shepard & Co., assignees, as 
follows: 


Direct Question 1. State your name, age, residence, and occupation. 
Answer. My name is Andrew Thomson; age, thirty-five; resi- 
dence, Battle Creek ; occupation, a machinist. 
Direct Q. 2. Are you acquainted with Andrew J. Hoag, one of the 
arties to this interference; and, if sc, how long have you known 
him ? 
A. Yes; five years. 
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Direct Q. 3. Do you know anything of an invention made by Mr. 
Hoag ; and, if yea, when did you first obtain a knowledge of it ?- 

A. Yes; in November, 1880. 

Direct Q. 4. How do you remember it was in November, 1880? 

A. Because in that year, in October, I was put in foreman of the 
engine shops of Nichols, Shepard & Co. 

Direct Q. 5. State the circumstances under which you obtained a 
knowledge of this invention. 

A. After the [after the] engine came from the West, in changing 
from the original stop to the present [to the present] stop with two 
adjustable set-screws. 

Direct Q. 6. Did you see this second stop applied with adjustable 
set-screws ; and, if yea, by whom ? 

A. Yes; by A. J. Hoag and myself, Andrew Thomson. 

Direct Q. 7. Were you assisting Mr. Hoag at this time? 

| es 

Direct Q. 8. Is the stop as now applied to the traction 
732 engines of Nichols, Shepard & Co. the same as the first one 
you saw ? 3 

A. Yes. 

Direct Q. 9. Has its location on the boiler been changed? And, if 
yea, state in what manner. 

A. Yes; from a horizontal to a vertical position, but still having 
the same adjustable set screws. 

Direct Q. 10. Please examine figures one (1) and two (2) of Hoag’s 
Exhibit “A” and state if the stop with adjustable set-screws is simi- 
lar or not to the one you saw Mr. Hoag apply to the engine in No- 
vember, 1880. 


A. They are. | 
ANDREW THOMSON. 


Taken, subscribed, and sworn to before me this 25th day of April, 


A. D. 1882. 
EUGENE M. CONVERSE, 
[SEAL. | , Notary Public. 
733 John A. Drew. 


Joun A. Drew, produced as a witness on the part of Nichols, 
Shepard & Co., and being duly sworn by me, does depose and say, 
in answer to interrogatories proposed to him by ALex. MAHon, Esq., 
counsel for Nichols, Shepard & Co., as follows: 


- Direct Question 1. State your name, age, residence, and occupa- 
tion. 
Answer. John A. Drew; age, twenty-four ; occupation, machinist. 
Direct Q. 2.: Are you acquainted with Andrew J. Hoag, one of 
the parties to this interference; and, if yea, how long have you 
known him? 


‘eg A. lam es with Mr. Hoag, and I have been acquainted 
+, with him for t four years. 
Dire Q 3. What, if anything, do you know in relation to an 
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invention made by Mr. Hoag for improvement in reversing gear 
for-steam-engines? And, if yea, state when you first obtained a 
knowledge of it. 

A. Well, I know of the invention with a reversible stop with two 
set-screws. ‘The first I ever saw was put on by Mr. Hoag. In re- 
gard to the date—I can’t say as to the date. 

Direct Q. 4. Can’t you fix somewhere near the time when you 
first saw this device? | 

A. No, sir; I cannot; can’t remember what time it was. 

Direct Q. 5. Can’t you fix within a month or six weeks of the 
time ? 

A. It wasin the month of October or November. 

Direct Q. 6. What year? 

A. 1880, 

Direct Q. 7. Now, please state the circumstances under which you 

first obtained a knowledge of this invention. 
734 A. I was working on an engine one day, and Mr. Hoag 
fetched the pattern-maker in the room, and I heard him tell 
him just how he wanted the stop made. He spoke in particular 
about having the casting heavy and strong where the set-screws 
would be put in, or adjustable screws. 

Direct Q. 8. Did you afterwards see a device of this kind applied 
toanengine? And,if yea, state the first time. 

A. I did see a stop applied to an engine. I don’t think I quite 
understand that question. 

Direct Q. 9. When was the first time, as near as you can remem- 
ber, you saw a stop like that described by Mr. Hoag to the pattern- 
maker applied to a traction engine? 

A. I don’t-remember the day. 

Direct Q. 10. Can you state somewhere near the date ? 

A. In October or November—some tiine—1880. 

Direct Q. 11. Was the stop you saw applied in October or Novem- 
ber, 1880, like the one now applied to the traction engines of Nichols, 
Shepard & Co.? , 

A. The stop was different in design, but the results were the same, 
having set-screws—ad)justable set-screws. 

Direct Q. 12. Please examine paper now handed you—figures one 
(1) and two (2), Hoag’s Exhibit “A”—and state whether the stop 
therein shown is like the one you first saw applied to the traction 
engine in October or November, 1880. 

A. As near as I can tell from the drafts, it is the same. 

JOHN A. DREW. 


Taken, subscribed, and sworn to before me this 25th day of April, 


A. D. 1882. 
EUGENE M. CONVERSE, 
[SEAL. ] Notary Public. 
735 Strate oF MICHIGAN, — \ 
County of Calhoun, 


I, Eugene M. Converse, a notary public within and for the county 
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of Calhoun and State of Michigan, do hereby certify that the fore- 
going depositions of Andrew J. Hoag, Samuel Bradley, Charles King 
Nelson, Edwin C. Nichols, Andrew Thomson, and John A. Drew 
were taken on behalf of Nichols, Shipherd & Co., assignees of An- 
drew J. Hoag, in pursuance of the notice hereto annexed, before me, 
at my office, in the city of Battle Creek, in said county, on the 19th, 
20th, 21st, 22d, 24th, and 25th days of April, A. D. 1882; that each 
of said witnesses was by me duly sworn latins the commencement 
of his testimony; that the testimony uf each of said witnesses was 
written out by myself; that the opposing party, Elon A. Marsh, by 
Martin Metcalf, Esq., of counsel and attorney for Marsh, was pres- 
ent, and Elon A. Marsh in person was present much of the time 
during the taking said testimony; that said testimony was taken 
at my office, in the city of Battle Creek, Michigan, and was com- 
menced at three o’clock p. m. on the 19th of April, A. D. 1882, was 
continued, pursuant to adjournment, on the 20th, 21st, 22d, 24th, 
and was concluded on the 25th of said month of April, 1882 : that 
I am not connected by blood or marriage with either of said parties, 
nor interested, directly or indirectly, in the matter in controversy. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at the city of Battle Creek, in said county, this 
twenty-seventh day of April, A. D. 1882. 

EUGENE M. CONVERSE, 
[SEAL. | Notary Public within and for Calhoun Co., Michigan. 


s 736 Mr. Metcalf, of counsel and attorney for Marsh, hereby 
” gives notice that while rendering aid in reading and cor- 
recting proof for the printer of the testimony-in-chief of Marsh, 
which he did do by carefully comparing the official record with his 
own record as taken down by himself (to the truthfulness of which 
he holds himself ready to render ample vouchers), — discovered cer- 
tain errors in the official record, both of omission and commission, to 
which errors he immediately called the attention of the notary, 
Eugene M. Converse, Esq., before whom the said testimony was 
taken, saying to the latter substantially as follows, to wit: That 
a while in his, Metcalf’s, opinion he, the said notary, was not author- 
B ized to make any alteration or change in the original as taken down 
. by him, changing the true intent and meaning thereof, yet that 
whenever he felt convinced that errors of punctuation, or even of 
words, to be added or expunged—commonly called clerical errors-— 
had crept into the record through inadvertence, accident, or mistake 
on his part, or that such additional words or elimination of said 
errors from the record was necessary in order to convey what he, the 
said notary, knew to be the true intent and meaning of the language 
employed in his hearing, common courtesy and fairness to Mr. Met- 
f, his client, and the witnesses, as well as the mandates of the 
| of the United States requiring him to render a true and 
record of the testimony taken before him for the use at 

before the Hon. Commissioner of Patents, would seem to 
ap renege to call for such corrections ; that if the officer 
xe least d of his duty in the premises said Metcalf would 
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respectfully ask and suggest that the corrections desired (here iden- 
tified by the annexed copy of said printed testimony, with pencil 
marginal notes indicating the corrections asked for) in one of the 
ways following, to wit: First, by marginal notes stating the request 

of the attorney or the witness, as the case might be, the said 
737 ~—s notary appending his own comments thereon, stating briefly 

his own best knowledge and recollection ; or, second, by add- 
ing to his final report and certificate the substance of the corrections 
asked for, adding his own comments as before, the entire of which 
errors it is believed will be readily detected and corrected in this 
case by the intelligent and careful searcher after the naked truth 
when attention is once directed to such errors in order to reach the 
obvious meaning of thetestimony. Mr. Metcalf, attorney for Marsh, 
further avers that the officer, Mr. E. M. Converse, Esq., seemingly 
acquiesced in the aforesaid views of Mr. Metcalf as to what he might 
and should do in the premises, and, as a matter of fact, did render 
the most of the corrections asked for, if not all, which said corrections 
were delivered over into the hands of the printer and was by him 
being put in type, and it was not until after Mr. Metcalf supposed the 
testimony had all been printed and corrected that Mr. Martin E. 
Browne, Esq., proprietor of the press where the printing was being 
done, called the attention of the attorney for Marsh to the fact that 
the said corrections, with the appended certifications of the officer 
thereto stating when and for what reasons the said corrections were 
made, had been withdrawn without the knowledge of the said attor- 
ney for Marsh by the said notary, Eugene M. Converse, Esq., before 
whom the said testimony was taken. 

Mr. Metcalf, of counsel and attorney for Marsh, hereby gives notice 
both to the opposing parties in this writ and to the said officer, Eu- 
gene M. Converse, Esq., that if the aforesaid corrections are not duly 
made or conceded it will remain for Mr. Marsh to file his proofs of 
the allegations hereinbefore recited, and that he will urge the con- 
sideration of all the attendant facts and circumstances at the hear- 
ing of this cause before the Hon. Commissioner of Patents. 

Mr. Metcalf, of counsel and attorney for Marsh, further complains 
of the certificate of return of the said Eugene M. Converse, Esq., in 

that he has failed to comply with the requirements of clauses 
738 four and five of rule 150 of the rules of practice in the 

United States Patent Office, especially considering that the 
said attorney for Marsh had laid on the desk of the said attorney, 
for his guidance, a copy of said rule, bearing date 1880, and per- 
sonally and particularly calling the attention of said officer to the 
specified clauses of the said rule for the government of officers tak- 
ing and transmitting testimony. Counsel for Marsh further gives 
notice that Marsh will introduce at the hearing certain official 
records of the United States Patent Office, which records will include 
all models, drawings, and matters connected with or in anywise ap- 
pertaining to the patent granted Elon A. Marsh, dated December 
28th, 1880, No. 236,052, together with the models, drawings, papers, 
and matters appertaining to the application of Elon A. Marsh for a 
patent for ew gears for steam-engines, filed September 28th, 
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1881, and involved in this interference, together with the prelimi- 
nary statements of the said parties, Elon A. Marsh and Andrew J. 
Hoag, and urge, then and there, the consideration thereof; and, 
further, that the said Marsh will urge the objections by said counsel 
for Marsh and noted of record. 

By consent of parties, an adjournment taken to Wednesday, April 
26th, 1882, at 9 o’clock a. m., at the office of Eugene M. Converse, 
in the city of Battle Creek, Michigan, from this date, April 25th, 


1882, at 6 o'clock p. m. 
EUGENE M. CONVERSE, 
[ SEAL. ] Notary Public. 


At the office of E. M. Converse, in the city of Battle Creek, Mich- 
igan, Wednesday, April 26th, 1882, at 9 o’clock a. m., the proceedings 
in this case resumed, in pursuance of adjournment had April 25th, 
at 6 o'clock p. m. 

Present: Alex. Mahon, Esq., on behalf of Nichols, Shepard & Co., 
and Martin Metcalf, Esq., on behalf of Marsh. 

(Counsel for Nichols, Shepard & Co. objects to the state- 

739 ments of said Martin Metcalf, attorney for Marsh, being made 
of record, and further objects to the offering of the printed 
pamphlet, alleged to be a copy of Marsh’s testimony, containing pro- 
posed changes in the sworn testimony of the witnesses for Marsh, 
made by Martin Metcalf, attorney for Marsh. Counsel for Nichols, 
Shepard & Co. further objects to the notice offering in evidence of 
the alleged patent of Marsh in behalf of Marsh at this time as not 
being in compliance with the office rule 150. Counsel for Nichols, 
Shepard & Co. desires also to call the attention of the Hon. Commis- 
sioner of Patents to the ridiculous notice of counsel for Marsh to 
offer in evidence the drawings and papers of the application of 
Marsh, now in this interference, and also the preliminary of state- 
ments of Marsh and Hoag, and his notice to urge the consideration 
of the same at the hearing. Counsel for Nichols, Shepard & Co. 
further objects to the reception of the testimony on behalf of Marsh, 
for the reason that it was not taken, forwarded, and printed in com- 
pliance with office rule 150, and also calls the attention of the Hon. 
Commissioner to the fact that said testimony was printed by Martin 
E. Brown, one of the witnesses for Marsh. Counsel for Nichols, 
Shepard & Co. desires to state,and requests the notary who took the 
testimony on behalf of Hoag, assignor, to sustain him in that state- 
ment, that said notary, Mr. Eugene M. Converse, took all of the testi- 
mony on behalf of Marsh, as will appear from the records, and that 
he read the same very carefully to each witness and to Martin Met- 
calf, Esq., who was present, and that the witnesses subscribed and 
_ swore to the same; and he further desires the notary, E. M. Converse, 
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would do his duty in the case; that upon starting the testi- 
740 mony the said counsel for Nichols, Shepard & Co. handed 

said notary a copy of the rules of practice of the United States 
Patent Office for his guidance in the matter. 

Counsel for Nichols, Shepard & Co. here desires further to state 
that the said notary, Eugene M. Converse, has taken all this testi- 
mony with remarkable care and fidelity, and has been particularly 
careful in taking the testimony to get the exact language of every 
question and the exact words of every witness in answer thereto, as 
will appear from the records, and especially so in view of the slurs, 
insinuations, and abuse heaped upon him by Martin Metcalf, Esq., 
attorney for Marsh, to all of which Alexander Mahon, counsel for 
Nichols, Shepard & Co., here certifies. Counsel for Nichols, Shepard 
& Co. further states that the said Martin Metcalf, attorney for Marsh, 
has stated on several occasions that he was perfectly familiar with 
the rules of practice in the United States Patent Office and with the 
rules of evidence; and he also desires to state that on one or more 
occasions when counsel for Nichols, Shepard & Co. suggested a poiut 
where he believed said Metcalf was not strictly complying with the 
said rules of practice (this being done by counsel for Nichols, Shep- 
ard & Co. to assist in getting the testimony on behalf of Marsh in 
such shape as not to take any advantage of any technicalities) that 
he has met with the rejoinder, “ Who is running this case?” and 
words of like import. Counsel for Nichols, Shepard & Co. here de- 
sires to state that with all’the boasts made-by counsel for Marsh as 
to his familiarity with the office rules and practice he did not in- 
struct the notary so that he should be able to transmit the testi- 
mouy on behalf of Marsh in compliance with the office rules, 
but that instead of trving to assist the notary in taking and for- 
warding the testimony on behalf of Marsh in a proper manner he, 
said counsel for Marsh, bas attempted, after the closing of the tes- 
timony and some days after the counsel for Nichols, Shepard & Co. 

had left for Washington, to have a sworn officer tamper with 
741 and change testimony after the same had been taken, sworn 

to, and subscribed by the witnesses. Counsel for Nichols, 
Shepard & Co. now state that if Martin Metcalf, Esq., attorney for 
Marsh, and Elon A. Marsh, who has been present and advised during 
the examination of all the witnesses in this case, is willing, as he, 
Martin Metcalf, shows by his statement he had done, to attempt to 
have a sworn officer change testimony after the same has been made 
of record, he, said counsel for Nichols, Shepard & Co., forbears to 
make further comment thereon, and leaves the matter for the con- 
sideration of the honorable tribunal before whom the case shall be 
heard. 

By consent of parties,an adjournment taken from this hour, 10.45 
a. m., to 2 o’clock p. m., of this 26th day of April, 1882, at my office, 
in the city of Battle Creek, Michigan. 

EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


Avthe office of E. M. Converse, in the city of Battle Creek, Michigan, 
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April 26th, 1882, at two o’clock p. m., pursuant to an’adjournment, 
appeared the parties in this cause, by their respective counsel, as 
heretofore, and the proceedings in this matter resumed. 

Counsel for Marsh desires to state that he has barely had time 
during the noon hour to look over a very indistinct press copy of 
Mr. Mahon’s very breezy and gauzy production, and as the time of 
Nichols, Shepard & Co. is now rapidly drawing to a close, and all 
concerned are doubtless anxious to find respite from a long and 
tedious confinement, will now ask for a record of the following, to 
wit: 

Counsel for Marsh objects to the introduction of the extraordinary 

and unwarranted statements of counsel for Nichols, Shepard 
742 &Co., assignees, etc., resting, as it does, upon the simple state- 

ment of the said counsel for Nichols, Shepard & Co. and the 
said notary, Eugene M. Converse, Esq., and calls the attention of the 
Hon. Commissioner of Patents to the following facts: That the ob- 
jections raised by the said Metcalf to the certificate of return by the 
said notary, Eugene M. Converse, Esq., as not in compliance with 
rule 150 for taking and transmitting testimony, was for the sole and 
only purpose of calling attention thereto by due notice thereof in 
order that a proper return shall now be made by the same officer, 
Eugene M. Converse, Esq., in order that the omissions referred to 
shall be thus amended and remedied, to the end that the interests of 
Mr. Marsh shall not suffer thereby or by reason of said errors. Mr. 
Metcalf, attorney for Marsh, hereby calls the particular attention of 
the Hon. Commissioner of Patents to the following fact, to wit: 
That the said attorney for Nichols, Shepard & Co. now seeks to take 
advantage of an act of the said notary or omission which he, the 
said attorney for Nichols, Shepard & Co., thus indirectly presumes 
to be fatal to the interests of Mr. Marsh by raising objections to the 
consideration of the testimony of Marsh at the hearing, if Mr. Met- 
calf understands it, thereby seeking advantage out of an illegal or 
wrongful act of the said Eugene M. Converse, Esq., against the in- 
terests of Mr. Marsh, contrary to well-established principles of right, 
based on the self-evident proposition that no person may take ad- 
vantage of his own wrongful act, which act in this last-cited instance 
consists in raising objection to the correction of an oversight or 
error on the part of said notary, thus adopting and becoming step- 
father to the illegitimate offspring of the said Eugene M. Converse, 


unsel for Marsh asks the notary to make a record of words which 

fell from his own lips immediately after or following after the name 
“Eugene M. Converse, Esq.,” as appearing of record above. The 
said Eugene M. Converse said he would if counsel would repeat the 
words, implying that he would not otherwise. Counsel for 

743 Marsh will now repeat from memory the words or the sub- 
stance of the words made use of, to wit: “ We will now have 
something legitimate.” “He who laughs last laughs best.” Now, 
after this flagrant professional discourtesy and new exhibition of ill- 
will toward Marsh and his counsel, I will proceed to make or ask to 
have made the record I was trying to have made when I was inter- 
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rupted. Counsel for Marsh desires to state that in so far as the print- 
ing of the testimony by Martin E. Brown, one of the witnesses in 
behalf of Marsh, is concerned the said Metealf had nothing what- 
ever to do with it further than he has already heretofore stated and 
indicated, and that he, the said attorney for Marsh, does not know 
and does net believe that there is any office rule nor any law for- 
bidding the same, and for the further reason that the original sworn 
record is supposed to be the sole and only evidence in the case, the 
printed copies being for convenience, save only where it shall be 
made to appear that serious errors have in some way crept into the 
original record. Counsel for Marsh further states that he acknowl- 
edges voluntary consent to the taking of the testimony of Hoag or 
of Nichols, Shepard & Co. in this cause before the said notary, Eu- 
gene M. Converse, Esq., and he did so for the following and other 
reasons: That after talking with the said notary and being assured 
by him that he would try and carefully take down the exact words 
of witnesses, a thing he had been accused of seeming heedlessness 
about by the said attorney for Marsh, arising,as was explained, from 
acommon habit of persons more accustomed to draw affidavits, 
proper, where the ideas of the affiant are usually and more often 
framed in the words of the notary, than in taking testimony under 
the requirements of the Patent Office to be used therein ; and, further, 
because he desired to save time and expense both to the counsel for 
Nichols, Shepard & Co., himself, and all the parties to this writ, but 
more especially in order not unnecessarily to incommode Nichols, 

Shepard & Co. or their attorney by asking for a postpone- 
744. ~=—sment, the time being short, and he, the said attorney for Marsh, 

not desiring to subject himself a second time to the implica- 
tion or charge of professional discourtesy in not affording every pos- 
sible favor in his power to grant to said attorney and Nichols, 
Shepard & Co. 

Counsel for Marsh hereby declares that he has not on several oec- 
casions nor on any occasion whatever stated that he was perfectly 
familiar with the rules of evidence, or even the rules of the United 
States Patent Office, and that the well-known fact is exactly con- 
trary to the sweeping and baseless statement of the said attorney for 
Nichols, Shepard & Co. in this regard, it being a fact well known 
by the said notary, Eugene M. Converse, Esq.; Mr. Edwin C. Nich- 
ols, and every other person acquainted about Battle Creek and her 
citizens, as well as every witness in this case that knows anything 
about Mr. Metcalf, that the suid attorney for Marsh, although hay- 
ing had more or less practice in soliciting and obtaining patents, 
that he never read or practiced law a day in his life, and he, the 
said Metcalf, kereby declares that he who knowingly publishes the 
false statement above noted and hereby denied will be held toa 
strict account therefor. 

Counsel for Marsh further states that his limited experience in 
soliciting patents has mainly been in association with the late well- 
known Washington house of Alexander & Mason, whose business 
is succeeded to by Col. Chas. M. Alexander; and, further, that never 
in his, said Metcalf’s, lifetime thus far has he advertised himself as 
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a lawyer, or even a patent attorney, and that his said business of 
soliciting patents and engagement in the present case, as in the past, 
has been thrust upon him by the parties for whom he has endeav- 
ored faithfully to perform the trust confided to him, and he, the 
said Metcalf, for himself, hereby distinctly declares to ali concerned 
that his conscience is his own and in the keeping of no man on 
earth, and when he undertakes to do a specified piece of work, be it 
but a holiday pastime or an unpleasant duty, such as the attorney 
for Nichols, Shepard & Co. and the said Eugene M. Converse, 
745 —_Esq., have seen fit to new force upon him, they will find that 
Martin Metcalf is not made of dough or putty, to be kneaded 
into bread and butter for Nichols, Shepard & Co. or anybody else, 
nor will he allow any act or thing done whereby injustice shall or 
may reach anybody he is in duty bound to serve, if he have power 
to save. Counsel for Marsh further declares that, although ever 
disclaiming superior knowledge for himself, he has repeatedly called 
the attention of the said notary, Eugene M. Converse, Esq., to errors, 
both of omission and commission, some of which errors have been 
acknowledged to have been committed by said notary and been 
duly corrected ; that some errors, as Metcalf believes, yet remain, at 
least in the former record and presumably in the present one, doubt- 
less, some of which will be found on examination to have been 
made by counsel for Marsh, attributable to his not immaculate and 
infallible pen. Attorney for Marsh freely declares that he well 
knows of his imperfections and feels thankful alvvays to have them 
pointed out in a friendly way as opportunity occurs, that he may 
correct them if possible; but he protests against this bombastic 
parade of superior wisdom on the part of the attorney for Nichols, 
‘ Shepard & Co., unless it be understood as for the purpose of divert- 
ing attention froin the real issue involved in this case, inasmuch as 
the dodge of “stop thief” is old and not now patentable. 
Counsel for Marsh denies that he ever used the words “ Who is 
running this case?” in the sense implied by counsel for Nichols, 
Shepard & Co., and that if used at all by Metcalf the familiar phrase 
was uttered in a friendly manner and by way of a joke during one 
of the intervals of rest of a few moments while the testimony was 
being taken, persons having office business with Mr. Converse, 
sometimes calling, giving occasion therefor, and such sometimes 
needed relief from the tedium of taking testimony. Counsel for 
Marsh forbears further comment on the remarkable ex parte state- 
mepts of attorney for Nichols, Shepard & Co., referred to in 
746 __—reference to the said proposed changes or alterations or what- 
ever characterization they may bear, and desires to now state 
that for the purpose of obtaining a ruling on what is and what is 
not the duty of a notary taking and transmitting testimony to be 
heard in interference cases the question raised is respectfully sub- 
mitted. Counsel for Marsh gives further notice that he hereby re- 
serves his rights at the proper time to file his proofs of the allega- 
- tions heretofore made and introduced, sliould he elect so to do, for 
~ consideration at the hearing before the Hon. Commissioner of 
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I, Eugene M. Converse, the notary public before whom the testi- 
mony-in-chief of Elon A. Marsh and the testimony of Nichols, Shep- 
ard & Co. has been taken in this matter of interference, desire to 
state, in answer to matters made of record by Martin Metcalf Esq.’s 
request (he being of counsel and attorney for Marsh), as follows: 

That I do not know that I am anything but friendly with all of 
the parties to this interference, and am certain that I am on friendly 
terms with Mr. E. A. Marsh ; that at the taking of the testimony-in- 
chief of Elon A. Marsh I was careful to take the questions and an- 
swers as given in every instance, and that at the close of every wit- 
ness’ testimony I read the same over to him to avoid any errors, and 
that after so reading their testimony to them with care each witness 
subscribed to his respective deposition ; that at the close of the testi- 
mony-in-chief of said Marsh I was informed by Martin Metcalf, 
Esq., that it was the desire of Marsh to have such testimony printed 
In the city of Battle Creek, Mich., and I was requested to delay my 
return for a few days (which I did, supposing that the said Martin 
Metcalf, counsel for Marsh, would not ask me anything which he 
had not a right to do, I not being familiar with the rules of practice 
in the Patent Office), and some days after the taking of the testi- 
mony-in-chief of said Marsh was closed | was informed that the 
printer was in waiting for the testimony, that he might print the 

same inthe meantime. I lad requested Mr. Metcalf, counsel 
747 ~— for Marsh, to provide me with a copy of the Patent Office 

Rules (which I knew he had while taking the testimony-in- 
chief of Marsh), that I might prepare my certificate in conformity 
with the rules. Mr. Metcalf promised me, from time to time, to fur- 
nish me with a copy of the rules for my use in making my returns, 
and as often failed todo so. When preparing the testimony for the 
printer, Mr. Martin E. Brown, I informed Mr. Metcalf that I had not 
yet made my certificate of returns,and that [ had nothing from which 
to make the same, save a copy of U.5. Patent Office Rules, dated 
1878. Mr. Metcalf then stated to me that he didn’t know where his 
copy of the Patent Office Rules was, but that he thought Mr. Marsh 
had taken it. Mr. Metcalf then looked over the copy of 1878 rules, 
which I had, and said to me that there was no substantial change in 
the present rules, as to officer’s certificate of returns, from the rules of 
1878, and said Martin Metcalf, counsel and attorney for Marsh, in- 
structed me to make my certificate of return in accordance with said 
Patent Office Rules of date 1878, which I[ did to the best of my 
understanding, and Mr. Metcalf saw my said certificate.of return 
and found no objection whatever thereto. 

And I, the said notary public, wish to make the further statement, 
to wit, that Mr. Martin Metcalf, of counsel and attorney for Marsh, 
while the said testimony-in-chief of Marsh was being printed or set 
up for printing, came to me at my office and said there were some 
errors in the testimony, and that he wish- I would note such errors 
on the record before the printing thereof. I informed Mr. Metcalf 
that I did not think I had any right to tamper with or change the 
record as he requested me to do. Mr. Metcalf then asked me to 
make marginal notes of the changes which he desired, which I also 
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refused to do, as I was not convinced of my right so to do. Mr. 
Metcalf then insisted upon my making an addenda, setting forth the 
changes he desired to have made, and at my suggestion Mr. Metcalf 

prepared an outline of what he wanted me to attach to the 
748 record. I question my right to attach anything to the record, 

excepting my certificate of the doings before me, and although 
I prepared a paper, as outlined by Mr. Metcalf, I never attached it to 
the record, and after consideration informed Mr. Metcalf that I did 
not think I had any right to append to the record any such paper, 
or any other matters not belonging to the record, simply on the sug- 
gestion of the counsel for one of the parties in interest, in the absence 
of the opposing party and his counsel, and for the reason that I did 
not consider that I was the person to interpret the record, but that 
rather my duties were clerical (to take and transmit the testimony), 
and I wisi to state further that the changes in the record asked by 
Mr. Metcalf were not errors, within my remembrance and knowledge; 
and, further, that some of the changes asked by Mr. Metcalf, Iam very 
positive, were not errors in the record, only so far, if at all, as com- 
mitted by the witness or the questioner; and, further, that some of 
the changes asked by Mr. Metcalf, in the answers made by Martin E. 
Brown in his testimony, Mr. Brown said, when asked by me in Mr. 
Metcalf’s presence about them, that he didn’t know as he said as Mr. 
Metcalf insisted he did; and Mr. Brown further said that he was 
satisfied with his testimony as it was. As to the statement made by 
Mr. Metcalf that before he knew that I bad not attached the paper, 
which he desired me to attach to vary the record, he supposed that 
all of the testimony had been printed and corrected, I will say that 
Mr. Metcalf knew that the testimony was not printed and corrected 
whev he learned that I would not attach the paper or addenda which 
he asked, and I am ready to verify to that fact under my oath. 

As to the illegality of the certificate of return made by me of the 
testimony of E. A. Marsh in chief, I wish to further state that such 
certificate of return was made in the best of faith and to the best of 
my knowledge, not having any assistance in that regard except as I 
have before stated. As to the statements made by Mr. Metcalf of 

the utterances made by me while he was making his state- 
749 ment last preceding this, I wish tostate that I did make some 

such remarks in response to intimations made by parties in 
the room and Mr. Metcalf himself in relation to my immediate 
prospects of matrimony. The remark was entirely foreign to this 
case, and only suggested by the remark made by Mr. Metcalf. 

I wish to further state that I have endeavored at all times in the 
taking of the testimony-in-chief of Marsh and of the testimony of 
Nichols, Shepard & Co. to treat the counsel in the case and the 
parties with every courtesy and with fairness; and, further, that I 
have, during the entire time of taking the testimony of Nichols, 
Shepard & Co., been treated by Mr. Metcalf with continual dis- 
courtesy, and at'times I have thought and felt that he manifested 
his ungentle manners toward me for the purpose of causing me to 
commit errors on the record. However, I have done all in my power 
to secure a true record, and believe that J have succeeded in a remark- 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & Co. 425 


able degree, if not entirely. I disclaim infallibility, nor do I attrib- 
ute like qualities to others. 

I will further state, in answer to request made by Alex. Mahon, 
Esq., counsel for Nichols, Shepard & Co., of record, that I have no 
interest whatever in this matter of interference or as to the results 
of the same or for either party thereto; and, further, that lam and 
have been on friendly terms with Mr. Elon A. Marsh for some two 
years past, or thereabouts, and that Mr. Marsh and [ are still friendly, 
beyond a doubt, in my mind; and I will further state, in answer to 
request made by Mr. Mahon, counsel for Nichols, Shepard & Co., 
that I took with my own hand all of the testimony on behalf of 
Marsh, as appears of the record, and that I read the same over very 
carefully to each witness (to each his own), and that the witnesses 
subscribed the same before me, and that each witness was sworn by 
me before the taking of his testimony, and that Martin Metcalf, Esq., 
was present at the time of reading such testimony nearly, if not all 
of the time. 


Mr. Metcalf, of counsel and attorney for Marsh, has heard 
750 read over by Mr. Eugete Converse, Esq., a statement by the 
said officer in relation to certain matters of record in the in- 
terference case of Marsh against Hoag, now pending in the Patent 
Office, from his official record thereof, from which the said Metcalf 
dissents in many important particulars, and hereby gives notice that, 
as far as the said statement of Mr. Converse conflicts with his under- 
standing thereof, said Metcalf will at the proper time file such coun- 
ter-statements as the circumstances seem to require, supported by 
such corroborative proofs as the said Metcalf shall claim it fit and 
proper to make. 
Proceedings in this matter closed this 26th day of April, A. D. 
1882. 
EUGENE M. CONVERSE, 
[SKAL. ] Notary Public. 


STATE OF ‘et 
ounty of Calhoun, 


I, Eugene M. Converse,a notary public within and for the county 
of Calhounand State of Michigan, do hereby certify that after fin- 
ishing the testimony of the witnesses, as shown by a previous certifi- 
cate attached at the close of the testimony by me taken, the attor- 
neys in the case, Alex. Mahon, Esq., and Martin Metcalf, Esq., and 
I, the notary, Eugene M. Converse, made certain statements of 
record, as will appear by reference thereto, all of which were made 
of record by me at the instance and request of the party desiring the 
sume; to all of which statements made of record as by me stated [ 
make this further certification: That the said statements were com- 
menced on Tuesday, April 25th, 1882,and were continued pursuant 

to adjournment and closed on the 26th day of April, 1882. 
751 In testimony whereof I have hereunto set my band and 
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affixed my official seal, at the city of Battle Creek, in said county 
of Calhoun, Michigan, this 27th day of April, A. D. 1882. 


EUGENE M. CONVERSE, 
[SEAL. | Notary Public within and for 
Calhoun County, Michigan. 


752 It is hereby stipulated and agreed by and between the 
counsel for the respective parties to the interference— 
ist. The said counsel for Marsh agrees that the direct testimony 
of said Marsh shall now be closed, and that no further direct testi- 
mony shall be offered on behalf of said Marsh, and that the said 
Hoag, assignee, etc., may now proceed to take lis testimony during 
the time allowed to said Marsh. 
2d. The counsel for Nichols, Shepard & Co., assignees, etc., hereby 
agree to serve formal notices immediately, giving the names of the 
witnesses he proposes to examine, and said examination to com- 
mence on Monday, the 27th of March, 1882, before Eugene M. Con- 
verse, at his office, in the city of Battle Creek, Michigan, at two (2) 
o’clock p. m. of that day. 
Dated March 25, 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


Before the Hon. Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28, 1881, and the reissued letters patent 
granted to Nichols, Shepard & Co., assignee of A. J. Hoag, No. 
9951, November 29, 1881, for improvements in reversing gears 
for steam-engines. 


Sir: You are hereby notified that on Monday, March 27th, at 2 
o’clock p. m., at the office of E. M. Converse, No. 19 East Main street, 
Battle Creek, Mich., I shall proceed to take the testimony of A. J. 
Hoag, Samuel J. Bradley, A. A. Ellsworth, E. C. Nichols, David Shep- 

ard,and F. G. Shepard, all of Battle Creek, Mich., as wit- 
753 nesses in behalf of said A. J. Hoag, the examination to con- 

tinue from day to day until completed. You are invited to 
attend and cross-examine. 


Respectfully, ALEX. MAHON, 
Of Counsel for Nichols, Shepard & Co., Assignees of A. J. Hoag. 


Battle Creek, Mich, March 25, 1882. 
To E. A. Marsh. 


Service acknowledged this 25th day of March, A. D. 1882. 
MARTIN METCALF, 
Of Counsel and Att’y for Marsh. 
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Before the Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 1881, and the reissue patent granted 
Nichols, Shepard & Co., assignee of A. J. Hoag, November 29th, 
1881. 


Depositions of witnesses examined on behalf of Nichols, Shepard & 
Co., assignee of A. J. Hoag, pursuant to a stipulation by the coun- 
sel for the respective parties, endorsed on the record at the close 
of the testimony offered on behalf of E. A. Marsh, dated March 
25th, 1882, and of the notice hereto attached, at the office of 
Eugene M. Converse, in the city of Battle Creek, Calhoun county, 
Michigan, on Monday, the 27th day of March, 1882, at two o’clock - 
p. m. 


Present: Martin Metcalf, Esq.,on behalf of E. A. Marsh,and Alex- 
ander Mahon, Esq., on behalf of Nichols, Shepard & Co., assignee of 
A. J. Hoag. 


Martin Metcalf, Esq., counsel and attorney for E. A. Marsh, re- 
quests a record of the following notice: That his understanding 
704 of the above stipulation is simply this, to wit: That Marsh 
agreed to take no more testimony in the time set for his 
taking his testimony-in-chief, waiving his right thereto and allow- 
ing Hoag to serve immediate and formal notice, with names of wit- 
nesses, &c., to be examined in his behalf, and to commence the 
taking of the same in Marsh’s time on Monday, at two (2) o’clock 
p. m., to be continued from day to day until completed, and Martin 
Metcalf, of counsel for and attorney for Marsh, hereby protests 
against the taking of any testimony by said Hoag on any other un- 
derstanding whatsoever. 

Counsel for Nichols, Shepard & Co., assignee, &c., states, in answer 
to the protest made by Martin Metcalf, attorney for Marsh, that he 
is present with the witnesses as named in the notice given, as per 
stipulation of record in this case, and ready to proceed with their 
examination in accordance therewith, and that the stipulation re- 
ferred to was drawn up at the request of all the parties in interest 
and was entered into in good faith by him ; that after the service of 
notice of taking of testimony on behalf of said Hoag, assignor, and 
giving names of the witnesses, thus carrying out his part of the 
agreement in good faith, the said Martin Metcalf, attorney for Marsh, 
now protests against the examination of said witnesses and attempts 
to put a construction upon the stipulation, which construction would . 
compel the attorney for Nichols, Shepard & Co., assignee, &c., to take 
all of his testimony, not only in chief, but also in rebuttal, at this 
time, and as this was not his understanding or intent he feels com- 
pelled, under the circumstances, to withdraw his consent to the stip- 
ulation, and also to withdraw the notice of taking testimony at this 
time. 

The said attorney for Nichols, Shepard & Co., assignees, &c., verily 
believes that said stipulation was entered into by said Martin Met- 
calf, attorney for Marsh, for the purpose of obtaining the names of the 
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witnesses to be examined on behalf of said Hoag and Nichols, 
Shepard & ©o., assignees, &c., and that it was his intention 
755 to enter said objection at this time so that said attorney for 
Nichols, Shepard & Co., assignees, &c., would feel obliged to 
withdraw the notice of taking said testimony or else, by taking said 
testimony, to assent or seem to assent to the construction he, said 
Martin Metcalf, attorney for Marsh, now claims to give said stipula- 
tion; and said attorney for Nichols, Shepard & Co., assignees, &c., 
requests the officer who took the testimony of the said Marsh and 
other witnesses in this case, before whom the testimony of said 
Nichols, Shepard & Co. was to be taken, to state that the stipulation 
‘ was read to the attorneys present in this case and to said Marsh, and 
. that he, the said officer, was authorized to enter the said stipulation 
of record, and that he did so enter said stipulation with the consent 
of all parties. Said attorney for Nichols, Shepard & Co., assignees, 
&c., gives notice that in declining at this time to proceed with the 
examination of witnesses on behalf of said Hoag and Nichols, 
Shepard & Co., assignees, &c., at this time he reserves all rights and 
privileges relative to the taking of the testimony at the proper times 
and places relating to this case. Said attorney for Nichols, Shepard 
& Co., assignees, &c., also gives notice that at the proper time he will 
offer and file an affidavit in this case with the Commissioner of 
Patents relating to the subject-matter of this statement and the case 
in issue. Counsel for Nichols, Shepard & Co., assignees, &c., asks 
and requests that the officer taking the testimony in this case that 
he will furnisli said attorney a certified copy of all the testimony 
taken on behalf of Marsh, and also with the statements made to-day 
by the respective attorneys in this case, as the same appears in his 
record, for which he now tenders payment. 


I, Eugene M. Converse, the officer before whom the testimony of 
E. A. Marsh and other witnesses in this case was taken and before 
whom the testimony of said Nichols, Shepard & Co., assignees, 
756 &c., was to be taken, do hereby state that the stipulation en- 
tered of the record in this case on the 25th of March, 1882, 
was read by me to the attorneys present in this case—Alex. Mahon, 
for Nichols, Shepard & Co., assignees, &c.,and Martin Metcalf, for E. 
A. Marsh—and also to said E. A. Marsh, and that I was then an- 
thorized to enter the said stipulation of record, and that I did so 
enter said stipulation of record with the consent of all parties. 
Dated March 27, 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


Martin Metcalf, of counsel and attorney for Marsh, desires a record 
made of the following facts, to wit: That at an early stage of these 
interference proceedings Mr. Metcalf received, through his associate 
counsel and attorney, Col. C. M. Alexander, of Washington city, 
overtures from Mr. Smith, counsel of record for Hoag, suggesting 
such a mutual agreement for the taking of the testimony of both. 
parties to the interference at the same time and place. Auswer was 
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returned that it was then too early, Mr. Metcalf not knowing enough 
of the case to warrant it, but would try and extend every possible 
courtesy in that direction consistent with his duties to his client. 
Later Mr. Metcalf was approached by Mr. E. C. Nichols, of the firm 
of Nichols, Shepard & Co., with a proposition looking in the same 
direction, which resulted in the understanding embodied in a certain 
agreement, which was reduced to writing and two (2) copies thereof 
printed by the type-writer in the office of Nichols, Shepard & Co., 
one each to be sent to the respective attorneys of record of Marsh 
and Hoag, residents ef Washington city, subject to their approval 
and signature. Mr. Metcalf, in fulfillment of his agreement, signed 
and forwarded his copy to Col. Alexander, before-mentioned attor- 

ney of record at Washington, enclosing a formal notice of the 
757 ‘time and place then agreed on, together with the names and 

residences of Marsh’s witnesses, the said E. C. Nichols offer- 
ing on his own part no objection tothe terms. Mr. Metcalf received 
the said notice of timeand place, &c., duly signed by Smith, attorney 
for Hoag, accompanied by the said printed agreement, signed by 
Metcalf, of attorney for Marsh, Mr. Smith objecting to acquiesce in 
the agreement after receiving our formal notice, with names of wit- 
nesses as aforesaid, and referring the matter back to the parties 
here, who has never yet raised an objection,so far as I know. Mr. 
Metcalf, of counsel and attorney fer Marsh, now refers to the recorded 
notice aforesaid appearing in evidence, with the names of said wit- 
nesses, &c., to be examined, and to continue from day to day until 
completed. The said printed agreement is herewith presented, and 
Mr. Metcalf requests that it be annexed to and form a part of this 
side show, that it may appear that their whole understanding and 
misunderstanding has grown out of, perhaps, an undue desire on the 
part of Mr. Metcalf, attorney for Marsh, to accommodate in every 
way and extend every possible courtesy to Mr. Hoag, Mr. E. C. 
Nichols, the firm of Nichols, Shepard & Co., and their attorney of 
record, whose residence was distant from the city of Battle Creek. 
And now, for reasons best known to those who have failed to make 
them apparent to Mr. Metcalf, comes Mr. E. C. Nichols and insists 
upon the carrying out of a different arrangement, which, it is claimed, 
is embodied in a written stipulation Mr. Metcalf does not deny he 
entered into, but with a different understanding of its true mean- 
ing, as is conjectured, than the one Mr. Metcalf intended or now 
believes the language employed, shorn of ambiguity, fairly justifies, 
and charges Mr. Metcalf with a trick, substantially, with the sinister 
purposes of obtaining the names of the witnesses proposed to be 
examined, commencing to-day and continuing from day to day 
until completed; this after Mr. Metcalf had given the opposing 
parties the names and residences of Marsh’s witnesses and had duly 

obtained a list of theirs,on Saturday, the 25th instant. After 
758 closing Marsh’s testimony-in-chief the jewel of consistency 

may be looked for in the record, when completed, as Mr. Met- 
calf will see that it is before the whole case closes, and here rests 
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content, so far as he or the interests of his clients is concerned. 
Hereafter we ask no quarter and give none. 


Dated March 27, 1882. 
EUGENE M. CONVERSE, 
Notary Public. 


In the matter of the interference between the application of Elon 
A. Marsh, of Battle Creek, Calhoun county, Michigan, for im- 
provements in reversing gear for steam-engines, filed September 
28th, 1881, and the patent of Andrew J. Hoag, of the same place, 
for like improvements, filed June 9th, 1881, the following stipula- 
tion has been entered into, to wit: 


That the said Marsh consented to an arrangement whereby Mr. E.C. 
Nichols has been able to communicate with the attorney for Hoag for 
the purpose of agreeing on a time and place for taking the testimony- 
iin-chief of both parties in the above-cited cause; and the said attorney 
for Hoag having indicated “ Thursday,” the 23d instant, and the office 
of Eugene M. Converse, Esq., and before him, it is hereby agreed 
between the parties interested and their attorneys to commence the — 
taking of said testimony on said day agreeably to formal notices to 
that effect, with the names of witnesses to be examined, bearing 
even date herewith; and it is further provided and agreed by and 
between the parties thereto that in case of the sickness of a witness 
or unavoidable and unlooked-for absence of the attorney for either 
party a brief adjournment or postponement may be had until 
759 such time as the said attorneys or their principals shall 
fix upon. 
Dated at Battle Creek, Michigan, this 18th day of March, 1882. 


MARTIN METCALF, 
Of Attorney for Marsh. 


STaTeE OF MICHIGAN, a 
County of Calhoun, j ~~ 


At the city of Battle Creek, in Calhoun county, State of Michigan, ‘ 
on the 27th of March, A. D. 1882, at the time and place named in 
the notice hereto attached, appeared Alex. Mahon, Esq., for and in 
behalf of Nichols, Shepard & Co., assignees of A. J: Hoag, for the 
purpose of taking testimony of witnesses in the matter of the iuter- 
ference between the application of E. A. Marsh, filed September 
28th, 1881, and the reissued letters patent granted to Nichols, 
Shepard & Co., assignees of A. J. Hoag, No. 9951, November 29th, 
1881, for improvements in reversing gear for steam-engines, before 
the Commissioner of Patents. The said Elon A. Marsh was duly 
notified, pe eppeare by the original notice hereto annexed, and at- 
tended by Martin Metcalf, Esq., his attorney and of counsel. The 


proceedings before me then and there had appear from the foregoing 


EUGENE M. CONVERSE, 
Notary Public in and for Calhoun Co., Mich. 
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760 Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon 
A. Marsh for a patent for improvement in reversing gear for 
steam-engines and reissued letters patent No. 9951, granted No- 
vember 29, 1881, to A. J. Hoag, assignor to Nichols, Shepard & 
Co., now pending before the Commissioner of Patents. 


Testimony in Rebuttal in Behalf of E. A, Marsh. 
761 Before the Commissioner of Patents. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 1881, and the reissue patent granted 
Nichols, Shepard & Co., assignees of A. J. Hoag, November 29th, 
1881. 


Depositions of witnesses examined in rebuttal on behalf of E. A. 
Marsh, pursuant to the annexed notice, at the office of Frank G. 
Reynolds, in the city of Battle Creek, Calhoun county, State of 
Michigan, on.Monday, May Sth, 1882. 


Present: Martin Metcalf, Esq., on behalf of E. A. Marsh, and 
Alex. Mahon, Esq., on behalf of Nichols, Shepard & Co. 


762 E. A. MArsH, a witness produced in rebuttal, being by me 
duly sworn, does depose and say, in answer to interrogatories 
proposed to him by Martin Metcatr, Esqr., counsel for E. A. Marsh, 
as follows, to wit: | 
Ques. 1. You are the Elon A. Marsh, one of the parties to this 
suit and the same person already sworn, are you not? 
Ans. 1. I am. 
Ques. 2. When, if ever, did you exhibit and explain to An- 
drew J. Hoag your invention involved in this controversy ? 
Ans. 2.. In the latter part of Juns or the first part of July, 
1880. 
Counsel for Nichols, Shepard & Co. objects to question and 
answer for the reason that it has not been proved that E. A. 
Marsh ever made the invention in controversy. 


a Ques. 3. Where was that done and in whose presence ? 

—~ Ans. 3. At the office of the Nightly Moon, in this city, in the 
© presence of Martin E, Brown and others. 

x Ques. 4. Please go on and state how you explain the inven- 
‘2 tion, what was said and done by you and Mr. Hoag on that oc- 
@ casion in reference to this invention. 

B Counsel for Nichols, Shepard & Co. objects to the question, 
+ not proper rebuttal, and for the reason that it has not been 


4 


shown, as before stated, that Mr. Marsh made the invention in 
controversy. 


Ans. 4. Mr. Hoag and I had been talking about this device 
and its ap lication to traction engines. To more clearly con- 
vey my ideas I invited him to go with me to the office of the 
Nightly Moon and there examine one of my valve gears in 
operation. He did so, and by permission of Mr. Brown, pro- 
prietor of the printing office, Mr. Hoag reversed the engine and 
examined it critically. I explained to him how I intended to 
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apply the device to traction engines. I told him that for conven- 
ience it would be better to have the quadrant plate and stops 
placed at the other end of the reach rod and thereby connected to 
the device so as to be in convenient reach of the operator. Mr. 
Hoag assented to this arrangement, and said he would like to have 
the device put on one of Nichols, Shepard & Co.’s engines. 

Ques. 5. When and where did you first explain the use of the ° 
adjustable stops to Mr. Hoag, if ever? 


Counsel for Nichols, Shepard & Co. objects to the question as not 

being proper rebuttal, and for the further reason that as before 

stated that it has not been proven that Mr. Marsh ever had or 

763 applied the adjustable stops as claimed by Mr. Hoag in his 
patent or involved in the invention in controversy. 


Ans. 5. The adjustable stops were on the engine in the printing 
office last referred to, and [ pointed them out to Mr. Hoag with the 
remark it would probably be unnecessary to have them adjastable, 
and that if I put one of these devices on a traction engine for Nich- 
ols, Shepard & Company I would make the stops rigid. 

Ques. 6. When and where, if ever, did you exhibit and explain 
these adjustable stops to Mr. E. C. Nichols, of the firm of Nichols, 
Shepard & Co.? 


Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper rebuttal and for the reason that it has not been proven 
what said adjustable stops are or their purpose as applied to the so- 
called Moon engine,and for the furtier reason, as before stated, that 
it has not been proven on the record that Mr. Marsh ever applied 
adjustable stops as covered by the invention in controversy. 


Ans. 6. Some time in the month of March, 1880, Mr. E. C. Nich- 
ols, of the firm of Nichols, Shepard & Co., went with me to a room 
in the Eldred block to see one of my valve gears in operation. I 
had the engine steamed up, and Mr. Nichols operated the reversing 
lever and asked me a number of questions about the device, and I 
believe made a very thorough examination of it. I explained to 
him the object of the stops and the manner in which I proposed to 
apply my device to traction engines. 

Ques. 7. Did that engine reverser or any other made by you de- 
pend upon upon friction or any other device for holding the revers- 
ing lever in position than stops, either fixed or adjustable ? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
misleading and not proper rebuttal and irrelevant. 


Ans. 7. No. | ; 
Ques. 8. Is it or not possible to reverse a steam-engine with your 
valve gear attached without the stops? 


_ Counsel for Nichols, Shepard & Co. objects to questicn as not 
proper rebuttal and as having no bearing on the case in contro- 
versy. : 


Ans. 8. It would be impossible or, to say the least,.impractical. 


i 


cr -. -— or 


)- 
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Ques. 9. When you went to the shops of Nichols, Shepard & Com- 
pany, in the autumn of 1880, and was engaged in applying your 
reversing gear to one of their traction engines, did Mr. Andrew J. 
Hoag hand to you a sheet-iron pattern for a stop plate of his alleged 

invention for you to get one made for him or not ? 
764 Ans. 9. Mr. Hoag did not hand mea sheet-iron pattern for 
such a purpose or for any other purpose. 

Ques. 10. Did Mr. Hoag suggest to you or intimate at any time 
while you were engaged in applying your reversing gear at the said 
shops of Nichols, Shepard & Co. that he had invented any part of 
the device that was then and there applied to a traction engine ? 


_ Counsel for Nichols, Shepard & Co. objects to the question as hay- 
ing no bearing on the case in controversy. 


Ans. 10. He did not. 

Ques. 11. Who made the stop plate and who gave directions? 
You may go on now and state the day and hour and particulars 
concerning the stop plate. 


_ Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, not being proper rebuttal, and not warranted by the testimony- 
in-chief on behalf of Marsh. 


Ans. 11. On the morning of the eighth of September, 1880, I think 
about eight o’clock in the forenoon, after having tried my device at 
the works of Nichols, Shepard & Company without stops being placed 
near to the swinging frame, I instructed Mr. Rainbow, a blacksmith 
employed by Nichols, Shepard & Company, to make a stop plate 
out of wrought iron to be used as a stop for this device that I had 
put on this engine before mentioned, and for his guidance I made 
a sketch on the shop floor with a piece of chalk and gave him the 
dimensions. After he made the forging we went out to the engine 
together and fitted it to the boiler; after that | marked the position 
of the holes I desired to make in the piece, and, with the assistance 
of John Henry, drilled the holes and put in a set-serew to be used 
as an adjustable stop. In this instance I did not need but one set- 
screw, as the counter-adjustment could be obtained by moving the 
strap or stop plate horizontally on the boiler. After getting the 
location of the stop plate on the engine I, with the assistance of John 
Henry, secured the same to the boiler of the engine. 

Ques. 12. How many holes were drilled in the stop plate to secure 
it to the boiler, and what position did they occupy relatively to the 
engine shaft ? 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing and not warranted by the direct examination of Marsh. 


Ans. 12. There were two holes drilled in the stop plate for the 
purpose of securing it to the boiler, and they were in a line with or 
nearly parallel to the main engine shaft. 
765 Ques. 13. Before applying this stop plate did you run the 
engine—that is, with the traction applied ? 
Ans. 13. I did. 
55—126 
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Ques. 14. Did you do this on the first or second day? State about 
this. 

Counsel for Nichols, Shepard & Co. objects to the question as not 
warranted by the direct examination of Marsh, and not proper 
rebuttal. 

Ans. 14. I run the engine without stops placed near to the device 
on the first day of my trial of this engine, both with and without 
the traction applied. | 

By consent of counsel for respective parties hereto, taking of testi- 
mony is adjourned to one thirty o’clock this p. m., at my office, in 


the city of Battle Creek, Michigan. 
: FRANK G. REYNOLDS, 
Notary Public. 


At the office of Frank G. Reynolds, in the city of Battle Creek, 
Michigan, May eighth, 1882, at one thirty p. m., counsel for re- 
spective parties appear, pursuant to the adjournment this a. m., and 
‘continue the examination in rebuttal of Elon A. Marsh: 


Ques. 15. What was the nature of the reach rod first applied ? 
Please give the size and form of the first and second ones used, and 
when they were applied. 

Counsel for Nichols, Shepard & Co. objects to question as leading, 
not proper rebuttal, and not warranted by the direct examination of 
Marsh. 


Ans. 15. The first reach rod used by me in this test was made of 
round iron, three-fourths of an inch in diameter. The second one 


used by me in this test was made of one-inch cold-rolled shafting. 


Ques. 16. Am I to understand you as using both of these rods on 
the first day’s test, or the seventh day of September, or otherwise ? 

Ans. 16. They were both used on the same day, on the seventh 
day of September, 1880. 

Ques. 17. What do youmean by the term “ test”—do you mean by 
that term a single trial on one day, or two or more trials ? 

Ans. 17. I mean by the word “ test” atrial. The trial consisted in 

the omission of stops placed in position to engage with an 
766 arm on the swinging frame, and as this trial continued 
throughout the day I referred to the matter as a “ test.” 

Ques. 18. Did Mr. Charles K. Nelson or Samuel Bradley have 
anything to do with making or applying the stop plates with the 
engine on either the seventh or eighth days of September, 1880, at 
the said shops of Nichols, Shepard & Co.? If so, state what they did, 
or either of them. 

Ans. 18. Neither Mr. Bradley nor Mr. Nelson — with theapplication 
of this device to my knowledge, and, as I was present during the 
working hours of the seventh and eighth days of that month, I cer- 
tainly should have caught them at it if they did. I should have 
said at the beginning of this answer neither Mr. Bradley nor Mr. 
Nelson bad anything to do with the application of this device at 


this time, to my knowledge. 
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Ques. 19. Did they at any time ? 

Ans. 19. They did not, to my knowledge. 

Ques. 20. Did you see or speak to Mr. Bradley on either of the 
days referred to? , 

Ans. 20. I think Mr. Bradley was present on the seventh, but I did 
not see him on the eighth; 1 believe he was out of town. 

Ques. 21. After the stop plate was applied—I mean now the stop 
plate with the set-screw you have testified about—what was done 
with the engine and who was assisting you, if anybody ? 


Counsel for Nichols, Shepard & Co. objects to question as not re- 
buttal and not warranted by the preliminary statement of Marsh 
or of the testimony-in-chief offered on behalf of Marsh. 


Ans, 21. After the stop plate was applied I had the engine fired 
up. I believe Mr. Rievid Gheneed-— 


[On the margin: Probably rebuttal. ] 


—<did the firing, and after getting up steam I called on Mr. Hoag to 
come and operate the steering wheel, and, I operating the reversing 
lever and throttle-valve, together we ran the engine around by the 
office and exhibited the workings of this device before the members 
of the firm of Nichols, Shepard & Co. 

Ques. 22. Is the David Shepard referred to in your last answer a 
member of the firm of Nichols, Shepard & Co. ; and, if yea, what 
position does he occupy, if you know? 

Ans. 22. He isa member of the firm of Nichols, Shepards & Co., 
and is said to be vice-president of that company. 

Ques. 23. Were you authorized by Mr. E. C. Nichols or the said 

David Shepard to call to your aid any assistance you might 
767 ‘require while applying your reversing gear to one of their 
traction engines, or not ? 

Counsel for Nichols, Shepard. & Co. objects to question as irrele- 
vant and immaterial. 

Ans, 23. I was. 

Ques. 24. While exhibiting the said engine with your reversing 
gear applied, as referred to in your answer “number 21,” did you 
speak of the stop plates or stop applied to that engine on the eighth 
of September or hear it mentioned as the invention of Andrew J. 
Hoag or of any other person than Elon A. Marsh ? 

Counsel for Nichols, Shepard & Co. objects to question as not being 
proper rebuttal and not warranted by the preliminary statement 
vor the direct examination of Marsh. 

Ans. 24. I did speak of the stop plates and called the attention of 
Mr. E. C. Nichols to it as the same thing I had told him of the even- 
ing before—- 

[On the margin: See N., p. 41, C. Q. 6.] 

—when telling him the change I would make the following morning. 
I did not hear the invention referred to as Mr. Hoag’s invention at 
that time nor during the trial of that engine. 
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Ques. 25. While exhibiting that engine at the Western fairs did 
you speak of the reversing gear applied to it or the stop “pe or . 
any portion of it as the invention of Andrew J. Hoag or hear any 
other person so designate it or any portion of it? 

Ans. 25. I did not. 

Ques. 26. Did you ever hear Andrew J. Hoag say that he was the 
inventor of the stop plate or stop referred to or anv part of the device 
that was applied to the traction engine of Nichols, Shepard & Co. 
on the eighth day of September, 1580? And, if yea,state when and 
where first. 

Ans. 26. Mr. Hoag never told one that he was the inventor of the 
stops or any portion of the device applied to the engine referred to, 
but in the latter part of July or first part of August, 1881, after ob- 
taining a patent for adjustable stops, he informed me that he had 
secured a patent on that device, too. I was at the time running a 
steamboat on Goguac Lake in this vicinity, and it was on the land- 
ing place of this boat that the conversation took place. He wanted 
to know if I knew that he had taken out a patent for adjustable 
stops, and also wanted to know if, in view of that fact—whether we, 
Marsh, Lafever & Co., intended to continue our suit against Nichols, 
Shepard & Co. for infringement. I asked him how he dare swear 
that that was his invention when he had previously seen it in the 
Moon office on the engine referred to in this testimony. He 

says, Of course I saw that engine in the Moon office, but that 
768 don’t amount to nothing, and as long as we own one end of 

the patent the best thing you can do is to sell the other end 
to Nichols, Shepard & Co. He has never said anything about it to 
me since, and, as I was well aware that he was not entitled to the 
patent and that he knew it also, I have never since spoken to him 
about the matter. 
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Counsel for Nichols, Shepard & Co. objects to the above answer 
as not proper rebuttal, and states, as will be seen by Hon. Commis- 
sioner of Patents, that it is simply an attempt on the part of the wit- 
ness to give his opinion as to who is the inventor of the device in 
controversy, which he has not yet been able to prove, either by his 
own testimony or the testimony of nis witnesses that he made. 

Counsel for Marsh desires to state that the witness has but given 
a bit of history incidental to this case, and the gratuitous statement 
of counsel for Nichols, Shepard & Co. that the witness Marsh has not 
yet proven up bis case is about as unwarranted by the testimony as 
the statement of Hoag referred to by the witness Marsh. Counsel 
for Marsh desires further to state that both Marsh and his counsel 
are content to let the tribunal before whom the testimony shall 
come decide who did and who did not make the invention in con- 
troversy. 
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Ques. 27. Captain Marsh, how many models of your reversing 
gear for steam-engines having stops applied thereto had you made 
down to the first day of September, 1880? 


Counsel for Nichols, Shepard & Co. objects to question as not 
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being proper rebuttal and not warranted by the preliminary state- 
ment of Marsh. 


‘Ans. 27. Only two. 
Ques. 28. Were the stops on these models ever taken off or dis- 


pensed with from the time the models were first made down to the 
present ? 


Counsel for Nichols, Shepard & Co. repeats above objection. 


Ans. 28. They were not. 
Ques. 29. Was the first model a working model or otherwise ? 


Counsel for Nichols, Shepard & Co. objects to question as not be- 
ing proper rebuttal. 


Ans. 29. It was a working model. 
Ques. 30. Please examine figure one of “ Exhibit A” and state 
whether or not you recognize therein a representation of the work- 


ing model you last referred to; or, if not, point out the difference or 
differences. 


Paper marked by me for identification as a certified copy of 
“ Marsh’s Exhibit A” introduced and handed to the witness. 
769 Counsel for Nichols, Shepard & Co. objects to the introduc- 
tion of the paper in evidence, not being proper rebuttal, and 
also objects to the question for the same reason. 


Ans. 30. If we omit the dotted lines shown inthis drawing, figure 
one, we will then have an exact representation of the first model. 

Ques. 31. Was or was not the small model you exhibited to Mr. 
E. C. Nichols at the office of Nichols, Shepard & Co., preparatory to 
the introduction of your reversing gear for steam-engines at their 
said works, the second model yon referred to above? 


Counsel for Nichols, Shepard & Co. objects to question as not being 
proper rebuttal and not warranted by the preliminary statement of 
Marsh. 


Ans. 31. It was. 

Ques. 32. Where is that model now, if you know, and where had 
it been just before you took it to the office of Nichols, Shepard & 
Co. ? 


Counsel for Nichols, Shepard & Co. repeats above objection. 


Ans. 32. That model is now in the Patent Office, in Washington, 
and forms part of my application for a patent on the invention in- 
volved in this controversy. Previous to the time I showed itto Mr. 
E. C. Nichols at the office of Nichols,Shepard & Co. it had been and 
was for some time in the office of Munn & Co. in New York or Wash- 
ington; I can’t state definitely, | 

Ques. 33. In its original form did it have fixed stops or adjustable 
stops for determining the throw of the reversing lever? 


Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper rebuttal. 
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Ans. 33. It had fixed stops. 

Ques. 34. Captain Marsh, with an equal degree of heat in the boiler 
and equal pressure of steam in the engine cylinder will the power 
required to move the slide valves be equal or unequal on a stationary 
and traction engine doing the same work? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
irrelevant, immaterial, and not proper rebuttal. 


Ans. 34. Yes; all other things considered equal, the power re- 
quired to move the valve should and undoubtedly would be the 


same. 
Ques. 35. Will or will not the power required to move the slide 


valve be any greater or less in a traction or stationary engine whether 
the power of the one be applied to propel the engine on an unequal 
roadway or the power of the other o used to drive machinery hav- 
ing equally constantly varying resistance ? 


770 Counsel for Nichols, Shepard & Co. repeats the objection to 
question 34. 
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Ans. 35. The power necessary to drive each engine, as stated in 
the question, being the same, the power to move the valve would be 
no greater in one engine than the other. 

Ques. 36. Will or will not the pressure on the slide valve of a 
steam-engine, stationary or traction, be any different when both are 
exerting all their power and against equal or unequal resistance ? 


Counsel for Nichols, Shepard & Co. objects to question for the same 
reason as is given in the objection to question 34. 


Ans. 36. It would. 
Ques. 37. Please explain. I want to see if you understand my 


question 36. Please re-read question 36. 
Counsel for Nichols, Shepard & Co. repeats the objection. 


Ans. 37. I understood question 36 that you wanted to know if the 
pressure on the valves of the two engines, one traction and one sta- 
tionary and both exerting their full power or each the same power 
in a less degree, would be the same with a given boiler pressure. 

Ques. 38. You don’t yet understand my question number 36. Will 
or will not the power required to move theslide valve ofa steam-engine, 
traction or stationary, be any different when both are exerting all 
their power? 


Counsel for Nichols, Shepard & Co. repeats the above objection. 


Ans. 38. The power required to move the slide valves would be 
the same in both cases. 

Ques. 39. Mr. Marsh, how frequently did you meet and have con- 
versation with Mr. Andrew J. Hoag during the spring and summer 
hon and especially during the autumn and winter of 1880 and 

1 
Ans. 39. I had occasion to meet Mr. Hoag very frequently during 
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the latter part of the summer and in the autumn and winter of 1880, 
and had frequent talks with him. 
Ques. 40. You say winter of 1880. Do you mean 1880 and 1881 
or otherwise? 
Ans. 40. I mean the winter of 1880, as about the 25th of Decem- 
ber, 1880, I went away and spent the larger portion of my time dur- 
ing the first half of the following year away from home. 
771 Ques. 41. After the time you applied your reversing gear 
to one of Nichols, Shepard and Co.’s engines and down to the 
said 25th day of December, 1880, did you have occasion to see and 
have conversation with Mr. E. C. Nichols, of said firm; and, if yea, 
about how often did you have such conversations ? 
Ans. 41. There seems to be a mistake in the date of my answer in 
this question. I referred to the 25th day of December, 1881. 


Counsel for Elon A. Marsh states that the question numbered 41— 
that inasmuch as the question numbered 41 was misunderstood by 
the witness the same is withdrawn. 

By consent of counsel for respective parties to this suit further 
taking of testimony is adjourned to nine o'clock a. m. to-morrow 
morning, May 9th, 1882, at my office, in the city of Battle Creek, 


Michigan. 
FRANK G. REYNOLDS, 
Notary Public. 


At the office of Frank G. Reynolds, in the city of Battle Creek, 
county of Calhoun and State of Michigan, May 9th, 1882, at 9 o’clock 
a.m., parties appear pursuant to adjournment had May 8th, 1882. 
Taking of depositions continued. | 

The witness, E. A. Marsh, desires to make a statement as follows, 
to wit: I wish to state for my own benefit and in explanation of the 
apparent confusion manifested by me in answer to question 36 and 
subsequent questions that during the rendering of the greater part 
of iny testimony yesterday I was totally unfit, by reason of a severe 
attack of nervous headache, to occupy the witness chair, but owing 
to the limited amount of time left for the giving of such testimony 
I felt it necessary to do the best I could; and I wish to call the at- 
tention of the examiner to my answer 41 and my attempt to correct 
the date, which was right, and should be 1880, and that it was on 
account of this confusion that the further taking of testimony on 
yesterday was postponed at my request until to-day. 

Counsel for Marsh feels it incumbent upon himself to state here 
and now what every person conversant with Mr. Marsh knows to be 
the fact, that he has been in very poor health for some time past 
and has been obliged to relinquish a covenanted and lucrative em- 

ployment in consequence thereof, and attorney for Marsh fur- 
772 ther says that during the dinner hour on yesterday Mr. Marsh 

requested to be relieved for the remainder of the day, which 
his said counsel did not feel himself authorized to ask of opposing 
counsel, and that the said attorney for Marsh was well advised b 
Mr. Marsh of his condition, but saw no help for it, as above stated. 


F Re ng in wai ih gee ng ae ie ae Sa? yt Sas or a ee. 
? 5 lk wer th et eee ee oe Me ee Oe Frege. bik 
co tte RSI” 8 SR teat le ag Cee : 
+ We cciag re 4 al i ote ri 
ae 


440 ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


<% F 
i ca ° J 
fee as. WS 


Counsel for Nichols, Shepard & Co. objects to the statement made. 
by Marsh and also the statement of his attorney, Martin Metcalf, 
Esq., as unwarranted, and further desires to state that while Mr. 
Marsh, previous to the usual hour for adjournment, stated that he 
was sick that at the 12 o’clock hour he had heard nothing of the 
kind mentioned, and he will state that if Mr. Metcalf or Mr. Marsh 
had have suggested or even intimated to him that they would like 
to adjourn the case he certainly would have interposed no objection, 
and he thinks that his actions in the case have not proven, as at- 
tempted to be inferred by Mr. Metcalf, that he would have inter- 
posed an objection or done anything which would have been other- 
wise than to treat Mr. Marsh and his attorney with all possible 
courtesy. 

Counsel for Marsh utterly disclaims the imputation seemingly at- 
tributed to him. He simply desires to put on record the facts stated, 
and had no thought that the opposing counsel would object to an ad- 
journment; but as Mr. Marsh had stated our time is limited and we 
could ill afford an adjournment if it could be avoided, what I had 
in mind was that opposing counsel would probably object to the 
recall of Mr. Marsh if he left the witness stand before completing 
his testimony to give place to other witnesses, which the circum- 
stances of the case would seem to compel us toask for. 


Ques. 42. Mr. Marsh, did you have a conversation with Mr. 
Andrew J. Hoag at the shops of Nichols. Shepard & Co. some 
time in the late fall or early winter of 1880 in reference to set- 
ting the stops for fixing the throw of the reversing lever of a 
reversing gear applied to a steam-engine, as involved in this 
controversy ? And, if yea, state what was said, and the time, 
as near as you can fix it. 


Counsel for Nichols, Shepard & Co. objects to question as imma- 
terial and not proper rebuttal. 


Ans. 42. I did have a conversation with Mr. Hoag about the set- 
ting of this valve gear, or particularly the location of the stops. I 
can’t state positively what day itwas. I think it was about the mid- 
dle of December, 1880. My attention was called to the matter by a 

report circulated among the mechanics of this city that Mr. 
773 Hoag and his assistants, after working on the gear for several 

days trying to set the valve and find the proper location for 
the stops, were unsuccessful. Not fairly crediting the report, I went 
up to the shops of Nichols, Shepard & Co., and Mr. Hoag asked me 
how [ set the valve. I told him that such information would be 
freely given when Nichols, Shepard & Co. had obtained the right to 
use my valve gear. 

Ques. 43. Was or was not Mr. E. C. Nichols, of the firm of Nichols, 
Shepard & Co., at that time and for some time thereafter negotiat- 
ing with you for the right to use the invention in controversy ? 


[On the margin :] Ditto. 


Counsel for Nichols, Shepard & Co. objects to question as imma- 
terial and not proper rebuttal. 3 
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Ans. 43. Yes; we had numerous conversations about the matter— 
Mr. Nichols and I—which I understood to be negotiations on his 
part for the use of my valve gear as applied to traction engines be- 
fore mentioned. 

Ques. 44. Did Mr. E. C. Nichols make any declaration in the 
nature of a threat in case you and he did not come to terms in re- 
lation to the use of the invention in controversy. And, if yea, state 
the circumstances. 


Objection repeated by counsel for Nichols, Shepard & Co. 


Ans. 44. Yes. He said that if he couldn’t make terms that would 
suit him he would fortify the invention with some patents he knew 
of and use it without my consent. 

Ques. 45. Down to the time of the commencement of your suit 
against Nichols, Shepard & Co. for the infringement of your original 
patent did he, Edwin C. Nichols, or Mr. Andrew J. Hoag or any 
person in his or their behalf lay claim to the invention in con- 
troversy, so far as you know? 


Counsel for Nichols, Shepard & Co. objects to question as entirely 
irrelevant. | 


Ans. 45. No, sir. 

Ques. 46. Did Mr. Edwin C. Nichols ever propose to you to go 
in with you and procure a patent on this invention and work it to- 
gether or not? . 


Counsel for Nichols, Shepard & Co. objects to question as not 
proper rebuttal. 


Ans. 46. Mr. Nichols did make a proposal to me which I under- 
stood to mean substantially what the question implies. 

Ques. 47. In case you did not so decide to do, and in the con- 
tingency that you and he could not otherwise agree on terms for the 
use of the invention in controversy, did he, Mr. Edwin C. Nichols, 
for himself and in behalf of the firm of Nichols, Shepard & Co., 
state that he would bury Mr. Marsh or the Marsh invention in sack- 
cloth and ashes, or used words of like import, or not? 


Question objected to as being leading and not proper rebuttal by 
counsel for Nichols, Shepard & Co. 


774 Ans. 47. Yes. Ihave it on good authority that Mr. Edwin 

C. Nichols stated that he had used Marsh in that same spirit 
of liberality with which he done all things; that Marsh had not 
used him as he thought Marsh ought to use him, and he would 
make Marsh walk in sackcloth and ashes. 


Counsel for Nichols, Shepard & Co. objects to the answer as being 
mere hearsay, and therefore inadmissible. 


Further taking of testimony adjourned, by consent of counsel, to 
one o’clock p. m., May 9th, 1882, at my office, in ‘the city of Battle 


Creek, Michigan. 
FRANK G. REYNOLDS, 
) Notary Public. 
56—136 
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At my office, in the city of Battle Creek, Michigan, May 9th, 
1882, at one o’clock p. m., pursuant to adjournment had this a. m., 
taking of deposition of E. A. Marsh continued. 

Counsel for Nichols, Shepard & Co. objects to the previous testi- 
mony for the reason heretofore given to questions and answers, 
—, without waiving said objection, proceeds to cross-examine the 
witness, E. A. Marsh. 


Ques. 1. The model you have described as having been sent to 
Munn & Oo. and as now being in the Patent Office at Washington, 
please state in what case that model was filed with, giving the date 
of filing, as near as you can. 

Ans. 1. I think that model was filed on the 28th of September, 
1881, in counection with my application for a patent involved in 
this interference. 

Ques. 2. You state that the engine to which you applied your 
valve gear at the works of Nichols, Shepard & Co. could be made to 
move with the traction applied, and did move before the adjustable 
stops were applied ; please state how far that engine did move. 


Counsel for Marsh objects to both of the last above questions—the 
last as immaterial and the first as misleading and not warranted by 
the direct examination of the witness. 


Ans. 2. The engine did run with the traction applied and before 
I applied the adjustable stops. I didn’t measure the distance which 
the engine traveled over, but think it must have been several hun- 
dred feet. 
Ques. 3. Was this before the second reach rod was applied ? 
<a 3. Yes; both before and after the second reach rod was ap- 
plied. 
Ques. 4. Why, then, if the engine operated as you say it did, with 
the small or first reach rod, why was a second or heavier reach rod 
substituted ? 
775 Ans. 4. Because the first reach rod was so small that the 
vibrations of the rod produced by the reciprocation of the 
valve was so great when the engine was running in a backward 
direction as to materially affect the working capacity of the engine. 
Ques. 5. Did the application of the second reach rod remedy this 
defect ? | 
Ans. 5. No; not fully; but it was a decided improvement, being 
larger and stiffer than the one first used. 
Ques. 6. Did you ever apply a device to a traction engine con- 
structed exactly like that shown in your application for a patent 
and now in controversy ? 


Counsel for Marsh objects to the question as immaterial. 


Ans. 6. Yes; substantially the same. 

Ques. 7. Please answer the question directly objected to by counsel 
for Marsh same as above. 

Ans. 7. I have applied the device as shown in my application. for 
a patent to a traction engine. 
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Ques. 8. In its identical form and having all the parts applied as 
there shown ? 


Counsel for Marsh objects to question as misleading. 


: Ans. 8. I have applied all the parts to a traction engine as there 
shown. 

(ues. 9. When and where did. you first apply to a traction engine, 
working size, all the devices for operating and controlling the revers- 
ing gear in the identical form and in all its parts as shown in your 
application for a patent involved in this controversy ? 


Counsel for Marsh objects to the question, same reason as above, 
and also question contains a misstatement of facts. The attention 
of the Commissioner of Patents is hereby called to this style of a 
question as evidently put for the purpose of confusing the witness. 


_ Ans. 9. I have applied all of the essential elements of my inven- 
tion involved in this controversy to both stationary and traction 
engines, first, in the early spring of 1880 to an upright stationary 
engine known as the Moon engine, referred to in this testimony ; 
and, second, to a traction engine in the early winter or month of 
December, 1880, at the works of Garr, Scott & Co., at Richmond, 
Indiana. 

Ques. 10. What was the size of the boiler of the first or stationary 
engine ? 

Counsel for Marsh objects to question as immaterial. 


Ans. 10. I never measured the boiler to find its exact size- 
776 Ques. 11. Can’t you tell somewhere near its height and 
diameter? 


Counsel for Marsh objects to question, same as above. 


Ans. 11. I think Ican. It is perhaps about 15 inches in diam- 
eter and 40 inches high. 

Ques. 12. About how much water would that boiler hold? 

Counsel for Marsh objects to these questions as immaterial, friv- 
olous, and put evidently for the purpose of consuming time, and 
hereby calls the especial attention of the Commissioner of Patents 
thereto. 

Ans. 12. Having never filled it full, I couldn’t state. | 

Ques. 18. What was the largest quantity of water that you ever 
put in the boiler? 


Counsel for Marsh objects to the question for the same reason as 
above. 
Ans. 13. I never measured the amount of water I put in that 


boiler. 
Ques. 14. What was the size of the cylinder, length and diameter, 


inside measurement? 
Counsel for Marsh objects to question as incompetent and imma- 
terial. 
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Ans. 14. The question is indefinite and will have to be put in 
proper form before I can answer it. | 

Ques. 15. It had a cylinder, did it not? 

Ans. 15. It did. 

Ques. 16. Then can’t you give me the length and diameter of that 
cylinder, inside measurement ? 

Ans. 16. Let me state for the information of the counsel for Nich- 

ols, Shepard & Co. that the steam-cylinders for engines usually have 
more than one diameter, and if he will put his questions in a man- 
ner that can’t be misunderstood I will answer them promptly and 
fully to the best of my ability. What is termed as the bore of a 
cylinder was in this engine about 2} inches in diameter and the 
stroke of the piston was about four inches, as near as I can remem- 
ber. Of course there was some space in the cylinder’s length occu- 
oe by the depth of the piston, the clearance spaces, and the 
reads of the cylinder. It never was a matter of any consequence 
to me what the dimensions of this engine was or is; and for further 
information I refer the counsel for Nichols, Shepard & Co. to the 
engine in question, which is not more than six or eight hundred 
feet distant from this office. 

Ques. 17. What was the device used for holding the lever by 
which the gear for reversing the engine was operated to the quad- 
rant plate? 


Counsel for Marsh objects to question as indefinite and mis- 
leading. 


777 Ans. 17. The first device used for that purpose was a pair of 
wooden clamps, which clamped the lever tightly against the 

quadrant plate. 

Ques. 18. What device did you afterwards use for this purpose ? 

Ans. 18. The quadrant plate, horizontally grooved and placed 
near to the device and allowing a projection on the swinging frame 
to traverse its entire length when partially rotated on the engine 
shaft, for the purpose of reversing the motion of the engine, sub- 
stantially the same as shown on page 5 of Marsh, Lafever & Co.’s 
pampblet, heretofore introduced in evidence, and the manner 
shown in my present application. 

Ques. 19. Do I understand you that these changes were made on 
the first upright engine? 


_ Counsel for Marsh objects to question as indefinite and mislead- 
ing. 

Ans. 19. In my last answer I did not refer to the upright en- 

ine. 

Ques. 20. Are the wooden clamps described by you, for holding 
the lever on the small upright engine, used on said engine at this 
time? 


Counsel for Marsh objects to the question as misleading and con- 
taining a misstatement of fact and not warranted by the testimony 
of this witness or any other in the case, and the attention of the 
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Hon. Commissioner of Patents is hereby again called to this style 
of badgering the witness. 


Ans. 20. I do not think they are. 

Ques. 21. What is used at this time to hold the lever which 
moves the gear to the quadrant plate? 

Ans. 21. I do not think there is anything to hold the lever in 
some unless, perhaps, a piece of iron or iron rod is laid against the 
ever to prevent the lever from bounding back from the stop when 
the engine is exerting considerable force. 

Ques. 22. Then this iron rod is the only thing that holds the lever 
in position and prevents its free movement, back and forth, on the 
quadrant? 


Counsel for Marsh objects to question as immaterial and incom- 
petent. 


Ans. 22. As a wrong impression of the form of this valve gear, as 
it now exists and has existed, seems to be aimed at, I will state that 
this valve gear consists of the two gear-wheels of equal diameter, 
one mounted on the main engine shaft and the other in a lever 
fulerumed to the said engine shaft and capable of a movement 
partially around the first-mentioned wheel. The said lever has no 
right-angled projection, but projects upward in a line with the gear- 
wheels and forms a handle for reversing the motion of the engine. 
The said lever is arrested in itsrotated movement by adjustable 

stops attached to a quadrant plate placed in juxtaposition 
778 with the said lever. The reciprocating motion of the valve 

and the direction of the strain while in operation will, in 
some instances, cause the lever to rebound or vibrate latterly 
should any loss motion exist in the journal end of the lever attached 
to the shaft. That matter was considered by me from the very 
first, but was not provided for when [ made the working model on 
the Moon engine. Atthe time I put the wooden clamps on, re- 
ferred to, I,in company with Mr. Lafever, were taking some indicator 
diagrams from the engine, and, as the vibration referred to caused 
some discrepaucy in the movement of the valve, this clamp was put 
on for the purpose of correcting such errors. As the device was not 
made with very great care and some loss motion did exist at the 
start,and as there must have been some wear since that, it is pre- 
sumable that something might now be used to hold the lever or 


. arm of this device against the quadrant plate. 


Counsel for Nichols, Shepard & Co. objects to the answer as not 
responsive to the question, and now repeats the question. 


Ques. 23. What device, other than the iron bar described by you, 
is now used to hold the lever which operates the gear engaged with 
the quadrant plate and prevents its vibration back and forth on 
said quadrant plate in this small upright engine? 

Counsel for Marsh objects to the question as incompetent and 
immaterial. 


Ans. 23. Ido not know that there is anything to hold this lever 
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in place or to prevent vibration of any character other than the 
quadrant plate and the adjustable stops heretofore referred to and 
described. : 

Ques. 24. Did I understand you to say in one of your previous 
answers that the first time you applied the device as shown and 
described in your application for a patent — was involved in this 
interference was at the works of Garr, Scott & Co. the latter part of 
December, 1880 ? 


Counsel for Marsh objects to the question as containing a mis- 
statement of facts, and with the evident purpose of misleading the 
witness, to which the attention of the Hon. Commissioner of Patents 
is hereby again respectfully directed. 


Ans. 24. I do not know how yon have understood my answers. 

Ques. 25. Please state when you first applied to a traction engine, 
working size, the devices as shown and claimed in your application 
for a patent,and now involved in this interference, for holding or 
limiting the throw of the gear. 


779 Counsel for Marsh objects to the question as not proper 
cross-examination. 


Ans. 25. I firstapplied to a traction engine all of the elements of my 
application that are now involved in this interference at the works 
of Nichols, Shepard & Co., in this city, on the 8th of September, 
1880. Regarding other a of my invention as involved in my 

resent application, that have no bearing on the case in controversy, 
T think I have already testified about more than can be legitimately 
required of me. 


Redirect examination of witness by counsel for Marsh: 
Ques. 1. Mr. Marsh, I now call your attention to cross-question 


one by counsel for Nichols, Shepard & Co. for the purpose of as- 
certaining just how you undestood the question, and whether or 
not your answer as recorded is understeod by you or conveys your 
meaning, and for that purpose I will now #, you this question: 
Do you or do you not mean by your said answer that that model 
was filed, or you supposed it had been filed, in the Patent Office as 
a part of your amended original or first application for a patent, 
and that a model additional to that one was filed, as you supposed, 
in your present application? Please explain now what you meant 
and your understanding of the question. The notary will please 
read cross-question “one” and answer. 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, and for the reason that the witness answered the question fully, 
and this question is simply put to have another construction put 
on the question and answer. 

Counsel for Marsh objects to having counsel for Nichols, Shepard 
& Co. sit in judgment on the acts and motives of counsel for Marsh, 
or to consent to have any hindrance put in the way of any proper 
explanation of a real or supposed misapprehension of the question 


or of the language used in answer. 
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Ans. 1. In speaking of that model, in answer to cross-question 
“one,” I confined myself to the matter in controversy and did omit 
to state {that the same model was filed in my original or amended 
application for a patent. I know that an addition was made to this 
model at the time I filed my present application, and supposed the 
whole thing thereof a part of my application involved in this inter- 
ference. 

Ques. 2. Was the wooden clamp you have testified about as hav- 
ing been used on your working model applied to the Moon engine, 
so called, a temporary expedient for experimental purposes or was 
it a substantial change in the principles of construction and mode of 
operation of your reversing gear ? 


780 Counsel for Nichols, Shepard & Co. objects to the question 
as misleading. 


Ans. 2. The wooden clamp referred to was one of the elements of 
my original invention, since adopted by me, but temporarily used 
at the time mentioned for the purpose already stated. 


ELON A. MARSH. 


Taken, subscribed, and sworn to before me this 9th day of May, 
1882, at my office, in the citv of Battle Creek, Michigan. 
FRANK G. REYNOLDS, 
Notary Public in and for Calhoun County. 


By consent of counsel for the respective parties to this suit, further 
taking of testimony is hereby adjourned to 9 o’clock a. m. to-mor- 
row morning, May 10th, 1882, at my office, in said city of Battle 
Creek, Michigan. 


781 At the office of Frank G. Reynolds, in the city of Battle 

Creek, Michigan, May 10th, 1882, at 9 o’clock a. m., pursuant 
to adjournment had May 9th, 1882, taking of testimony in rebuttal 
on behalf of E. A. Marsh continued. 


Joun M. Henry, a witness produced on behalf of E. A. Marsh, 
being by me duly sworn, does depose and say, in answer to inter- 
rogatories proposed to him by Martin Mercacr, Esqr., counsel for E. 
A. Marsh, as follows, to wit: 


Ques. 1. Please state your name, age, residence, and occupation. 

Ans. 1. John M. Henry is my name; age, 32; residence, 46 Hall 
street, Battle Creek, Michigan ; occupation, machinist. 

Ques. 2. Are you acquainted with E. A. Marsh, Andrew J. Hoag, 
or either of them ; and, if yea, how long have you known tliem ? 

Ans. 2. Ever since 1878. 

Ques. 3. Do you know anything of the invention involved in this 
controversy; and, if yea, when did you first become acquainted 
with it? 

Ans. 3. Yes, sir; I do; I can’t state the exact time; I was to work 
there. 

Ques. 4. Did you or did you not see Charles K. Nelson, Andrew 
J. Hoag, and Samuel Bradley, or either of them, engaged in drilling 
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or fitting the stop plate to the boiler of one of Nichols, Shepard & 
Co.’s traction engines, at the time Mr. Marsh was there engaged in 
applying one of his reversing gears to the said traction engine, in 
September, 1880? 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing, and for the reason no foundation has been laid by the previous 
answers of witness, and is therefore unwarranted. 


Ans. 4. Not to my knowledge. 
Ques. 5. Do vou or do you not know that Mr. Marsh was so en- 
gaged in the month of September, at the said shops of Nichols, 


Shepard & Co.? 
Counsel for Nichols, Shepard & Co. objects to question as leading. 


Ans. 5. I do. 
Ques. 6. Do you know who drilled the holes in said stop plate? 
And, if yea, go on and state what you know about it. 


Objected to by counsel for Nichols, Shepard & Co. same as last 
above. 


Ans. 6. I was to work-for Nichols & Shepard’s (witness wishes to 
correct his answer numbered 6, so as to read, “I was to work for 
Messrs. Nichols, Shepard & Co.,” instead of Nichols & Shep- 
782  ard’s, as in his said answer stated) a washing windows. Mr. 
Marsh came in with a piece of iron and asked me if I would 
help him drill it; and as the shops was not running I pulled the belt 
for him to drill the piece; and when he got it drilled he asked me 
to tap out a half-inch hole while he got a set-screw to put in the 
hole. I took the piece and went to the vice, filed off the burr that 
was on the side of the piece, and tapped it out. Mr. Marsh came 
along and asked meif I hadit done. I told him, Yes. He said, Fetch 
it along out tothe engine. When we got out to the engine I handed 
him the piece; he placed it on the engine boiler and asked me to 
hold it while he marked it. I asked him then if that was all he 
wanted. He said it was, and I went back into the shop a washing 
windows again. 
Ques. 7. How many holes did you and Mr. Marsh drill in that 
piece of iron, and in what position relative to each other were these 
holes, and the size of them? Please state. 


Counsel for Nichols, Shepard & Co. objects to this and all previous 
questions and answers of this witness for reasons before given, and 
for the further reasons that the same are not warranted by the state- 
ment of Marsh or the previous testimony on behalf of Marsh. 

Ans. 7. Wedrilled three holes; two holes for a §ths bolt and one 
hole for a }-inch set-screw. 


Ques. 8. Did you see this engine with this stop plate or piece of 
iron attached to the boiler thereof afterward or not? 


Objection to previous question repeated by counsel for Nichols, 
Shepard & Co. 
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Ans. 8. I saw the engine after that time, but I do not remember 
of noticing whether the stop was on or not. 
Ques. 9. In what position relative to the main engine shaft were 


.the gths-inch bolt holes drilled—that is, were they drilled so as to 


be in line with the engine shaft and crosswise the boiler or length- 
wise the boiler when the plate was in position or should be put in 
position, if you know? 


_ Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing and not warranted by the previous testimony of this witness. 


Ans. 9. I did not see the holes put in the boiler, but the position 
that Mr. Marsh placed it and marked it was the two §ths holes 
was crosswise of the boiler, within line of the main shaft. 


JOHN M. HENRY. 


Taken, subscribed, and sworn to before me this 10th day of May, 
1882, at my office, in the city of Battle Creek, Michigan. 
FRANK G. REYNOLDS, 
Notary Public in and for Calhoun County, Michigan. 


783 Ext FLAGG, a witness produced in behalf of E. A. Marsh 

in rebuttal, being duly sworn, does depose and say, in answer 
to interrogatories proposed to him by Martin Mercatr, Esq., counsel 
for E. A. Marsh, as follows, to wit: 


Ques. 1. What is your name, age, residence, and occupation ? 

Ans. 1. My name is Eli W. Flagg; residence, city of Battle Creek ; 
occupation, machinist. 

Ques. 2. Are you acquainted with the parties to this suit; and, if 
yea, how long have you been acquainted with him? 

Ans. 2. Yes, sir; | have been acquainted with all of them ten 
rears. 
Ques. 3. Do you know anything about this invention of Elon A. 
Marsh’s in reversing gears for steam-engines as involved in this con- 
troversy ; and, if yea, when did you first obtain a knowledge thereof? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
irrelevant and not proper and not conveying a proper statement in 
regard to the invention. 


Ans. 3. Ido; I couldn’t tell very near the time that [ first saw 
the engine with Marsh’s reversing gear on it. I couldn’t tell within 
six months of the time. I was invited up to a room by Mr. Marsh, 
where he had an engine in operation with a reversing gear attached 
and saw it in operation. It. must have been more than two years 
ago. 

Ques. 4. When did yuu first see a Marsh reversing gear applied to 
a traction engine, and where? | 


Counsel for Nichols, Shepard & Co. objects to the question as being 
irrelevant and immaterial. 


Ans. 4. It must have been a year and a half ago or more, at the 


shops of Mess. Nichols, Shepard & Co, 
57—136 
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Ques. 5. Mr. Flagg, where and by whom are you now employed 
and what position do you occupy ? 


Counsel for Nichols, Shepard & Co. objects to question as irrele- 
vant. 


Ans. 5. Iam employed by the Upton Manufacturing Company. 


I am foreman of the machine shop. 
Ques. 6. Does that company manufacture traction engines with 


the Marsh reversing gear In controversy applied thereto or not? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
irrelevant, immaterial, and not proper rebuttal. 


Ans. 6. They do manufacture engines with the Marsh reversing 


gear in controversy attached. 
784 Ques. 7. Are you acquainted with the principles of con- 
struction and mode of operation of said reversing gear as 


there applied ? 
Objection repeated by counsel for Nichols, Shepard & Co. 
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Ans. 7. Yes, sir; I have some knowledge of the construction and 
mode of operation of the reversing gear in question. 

Ques. 8. Please examine the drawings on the paper you hold in 
your hand and state whether or not you recognize therein substan- 
tially the reversing gear as now applied to the traction engines 
made at the said shop of the Upton Manufacturing Company. 
(Paper handed the witness issued by the United States Patent Office, 
entitled “ Reissued letters putent number 9951, dated November 
29th, 1881, to Andrew J. Hoag, of Battle Creek, Michigan, as- 
signor, &c.”’) 


Counsel for Nichols, Shepard & Co. objects to the statement in 
reference to the paper as incompetent, and as to the question as being 
irrelevant and immaterial. 


Ans. 8. The drawings on the paper are substantially the same as 
the reversing gear applied or attached to the engines made by the 
Upton Manufacturing Company. 

Ques. 9. State, if you know, whether or not the said traction 
engines with the said reversing gear applied thereto and the stop 
plate marked “G” in this patent left off and dispensed with will 
operate asa traction engine—that is, will the reversing gear so con- 
structed and applied move the engine on the road or cause it to be 


moved ? 


Counsel for Nichols, Shepard & Co. objects to question for reasons 
before given, and for the further reason that it has not been proved 
that said witness is an expert. 


Ans. 9. I saw an engine in operation by Mr. Lafever about the 
4th, I think, of the present month, and my attention was called to 
the faet that the stop ama marked “G” was left off. This engine 
was a propeller or road engine ; it moved over the ground apparently 
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as well without the stop plate as with it. The engine operated by 
Mr. Lafever was one made by the Upton Manufacturing Company. 
ELI W. FLAGG., 


Taken, subscribed, and sworn to before me this 10th day of May, 


1882. 
FRANK G. REYNOLDS, 
Notary Public. 


By consent of counsel an adjournment ‘taken until one o’clock 
p. m. 


785 At the office of Frank G, Reynolds, in the city of Battle 

Creek, Michigan, May 10th, 1882, at one o’clock p. m., pur- 
suant to adjournment had this a. m., taking of testimony in rebuttal 
on behalf of E. A. Marsh continued. 


Martin E. Brown, a witness produced in rebuttal in behalf of E. 
A. Marsh, being duly sworn, does depose and say, in answer to inter- 
rogatories proposed to him by Martin Mercacr, Esq., counsel for 
said E. A. Marsh, as follows, to wit: 


Ques. 1. Please give your name and age. 

Ans. 1. Martin E. Brown ; between 25 and 26 vears old. 

Ques. 2. Are you the Martin E. Brown heretofore sworn in this 
case, editor and proprietor — the “ Nightly Moon ” and “Weekly 
Citizen,” newspapers published in this city? 


Counsel for Nichols,Shepard & Co. objects to the question as irrele- 
vant and immaterial. 


Ans. 2. I am. 

Ques. 3. Were you ever present when Mr. Marsh exhibited 
and explained the principles of construction and mode of op- 
eration of a certain reversing gear involved in this controversy, 
of his invention and construction, applied to the engine run- 
ning the printing press that does the work of printing the news- 
papers aforesaid ? 


Counsel for. Nichols, Shepard & Co. objects to the question as 
irrelevant, immaterial, and not warranted by any of the pre- 
vious testimony taken on behalf of Marsh. 


Ans. 3. I was in the office, and he asked leave to exhibit it to 
Mr. Hoag. He frequently brought machinists up there to look 
at it. | 

Ques. 4. State when this was as near as you can; the first 
time, if more than once. 


Objection repeated by counsel for Nichols, Shepard & Co. 


Ans. 4. I can’t tell exactly. The first time I remember of his 
being there with Mr. Hoag was some time in the summer of 1880— 
July, I think, about; were u ystairs then, and the daily was then a 
morning paper, and during the evenings when the engine and press 


Hoag, C.Q. 5 & 6,p. 7. 
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were running Mr. Marsh would frequently bring in members of the 
machinists’ society and other mechanics to exhibit the invention. 
Ques. 5. Where was your printing office then located, if not where 
it is now? 
786 Ans. 5. In the second story of Walter Clark’s building, on 
east Main street; number 15, I think. 
Ques. 6. Please fix the time more nearly, if you can, when you 
showed this device to Mr. Hoag, above referred to. 


Counsel ‘for Nichols, Shepard & Co. objects to the question as irrele- 
vant, immaterial, and not warranted by previous testimony of Marsh. 


Ans. 6. I did not exhibit the device to Mr. Hoag. Mr. Marsh op- 
erated the engine and explained it. He was there so many times 
that it is impossible for me to give the exact date, not paying any 
attention to it. To the best of my recollection it was June or July, 
1880. 

Ques. 7. Was the engine and the reversing device then operating 


it the same as now? And, if not, please point out the difference or 
differences. 


Objection repeated by counsel for Nichols, Shepard & Co. 


Ans. 7. It is the same. | 

Ques. 8. Do you or do you not know whether any member of the 
firm of Nichols, Shepard & Co. visited your said office at any time 
during the summer of 1880 and there inspected the Marsh reversing 
device you have just referred to ? 


Counsel for Nichols, Shepard & Co. repeats the above objection. 


Ans. 8. I do not know that they did; if they did I was not in 
the office. 


Counsel for Nichuls, Shepard & Company objects to all the testi- 
mony of this witness, and without waiving said objection proceeds 
to cross-examine said witness. 


Ques. 1. Mr. Brown, what device is used on this engine for hold- 
ing the reversing lever engaged with the quadrant plate or pre- 
vents its swinging back and forth from the position at one end of 
the throw of the lever to the other end of the throw ? 

Ans. 1. There is no device on this engine. I once spoke to Mr. 
Marsh about having such a fixture on his invention, and he said 
that the larger engines had graduated arcs with grooves and a snap 
eatch on the reversing handle to hold it in position. 


(On the margin: It is presumed that they will attempt to show 
that the device on the Moon engine required something more to 
make it entirely practical, and that Hoag supplied this requirement 


by a combination of the stop,a reach rod, and a quadrant and 
notches. | 


787 Ques. 2. Then on this engine referred to is the lever free to 
swing back and forth from one end of the throw to the other? 

Ans. 2. It is, but never has bothered us in that way except when 
first turning on steam, when there is water in the cylinder chamber 
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or valve chamber, in which cases the stove poker is sometimes laid 
against the reversing handle until the steam works in the steam 
chamber and the water is blown out of the valve chamber. 


Redirect examination by counsel for E. A. MARSH: 


Ques. 1. You use the terms valve chamber and steam chamber as 
synonyms, do you not—that is, you mean the steam-chest or valve 
chamber in both cases, I suppose ? 

Ans. 1. By valve chamber I mean the steam-chest in which the 
valve works connected with the reverser, which alternately allows 
the steam to enter and cuts it off from the steam chambers or piston 
head. 


MARTIN E. BROWN. 


Taken, subscribed, and sworn to before me this 10th day of May, 
1882. 
FRANK G. REYNOLDS, 
Notary Public. 


788 EpwARD 8S. NEWMAN, a witness produced in rebuttal on be- 

half of E. A. Marsh, being duly sworn, does depose and say, in 
answer to interrogatories proposed to him by MARTIN Metcacr, Esqr., 
counsel for E. A. Marsh, as follows, to wit: 


Ques. 1. Please state your name, age, residence, and occupation. 

Ans. 1. Edward 8S. Newman ; age, between 26 and 27; residence, 
Battle Creek ; occupation, machinist. 

Ques. 2. Do.you know the parties to this suit, Elon A. Marsh and 
Andrew J. Hoag and the firm of Nichols, Shepard & Co.; and, if so, 
how long have you known them? 

Ans. 2. I have been acquainted with Mr. Marsh about eight or 
nine years, I think. I have been personally acquainted with Mr. 
Hoag for about three years, I think. I am not personally acquainted 
with any of the firm of Nichols, Shepard & Company. 

Ques. 3. Do you know anything of the invention of Elon A. Marsh 
called a reversing gear for steam-engines as involved in this contro- 
versy ? 

Ans. 3. Well, I know what it is. 

Ques. 4. When did you first become acquainted with it? You 
may state the time and circumstances as briefly and clearly as you 
can. 

Ans. 4. The first time that I ever saw it was, I think, in Septem- 
ber or October, 1880. I went up to the Moon office with George 
Marsh to examine it. 


Counsel for Nichols, Shepard & Co. objects to the answer as im- 
material and having no bearing on the case in controversy. 


Ques. 5. Mr. Newman, where and by whom are you now employed, 
and are steam-engines with the Marsh reversing gear applied thereto 
manufactured where you work or not? 


Counsel for Nichols, Shepard & Co. repeats above objection. 
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Ans. 5. I work at Upton’s Manufacturing Company, and I am en 
ployed by them also; they manufacture steam-engines with Marsh 
reverse gear on. 

Ques. 6. Do you understand the construction and mode of oper: 
tion of the said reversing gear as there made and applied to tractio 
or road engines ? 

Ans. 6. Yes, sir. 

Ques. 7. State if you know whether or not the said Marsh rever: 

ing gear will successfully operate and the engine be made t 
789 propel itself with the stop plate that engages with the swing 

ing arm carrying the reversing wheel left off or dispense 
with. 


Counsel for Nichols, Shepard & Co. objects to the question as in 
competent and irrelevant. 


Ans. 7. Yes; an engine can be run without the stops, as I tool 
the stop offand Mr. La Fever run the engine with the traction gea 
on, both backward and forward, successfully. 


Counsel for Nichols, Shepard & Co. objects to the foregoing testi 
mony of this witness for reasons before given, and without waiving 
said objections proceeds to cross-examine said witness. 


Ques. 1. Mr. Newman, you state, in your direct examination, tha’ 
you are familiar with the principles of construction and mode o 
operation of reversing gear to traction engines, and also that you 
had seen a device applied to an engine in the office of the Moon 
Now, please tell me whether, in your opinion as an éxpert, whetlhe: 
the principles of construction and mode of operation in both thi: 
traction — and the one mentioned as having been seen by you at 
the offiee of the Moon are the same. 


Counsel for Marsh objects to the above question as unwarranted by 
any previous testimony of this witness, he not having testified as an 
expert, and for the further reason that the question is incompetent 
and not proper cross-examination, for reasons that are self-evident 
and for the further reason tliat the question is evidently put for the 
purpose of misleading and confusing the witness. 


Ans. 1. I can’t answer that question as an expert. 
Ques. 2. Please give me your opinion in regard to the matter, 
whether as an expert or otherwise. 


Counsel for Marsh objects to the question, not proper cross-ex- 
amination and not warranted by any testimony of this witness. 


Ans. 2. The witness here asks the notary which question he is re- 
quested to give an opinion on. The notary then reads the cross- 
question 1 to the witness. 


Counsel for Marsh now repeats his objection, and calls the atten- 
tion of the Hon. Commissioner of Patents thereto, and now desires 


further to state that the question contains a misstatement of fact, 
and therefore incompetent and improper cross-examination. 


The witness then states as follows: I cannot give my opinion as 
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to the difference in the construction of the two engines, as I 
790 have notseen the Moon enginesince 1880 and have forgotten 
how it was constructed, partly. 

Ques. 3. Do you think it would be practical and that an engine 
could be made and sold and be capable of fulfilling all the require- 
ments of a traction engine in which a reversing gear was used with- 
out applying the stop plate described as having been taken off by 
Mr. La Fever or yourself? 

Counsel for Marsh objects to the question as immaterial for the 
purpose of this inquiry, and therefore also incompetent. 


Ans. 3. No, sir; I don’t think it would be practical. 
EDWARD 8S. NEWMAN. 


The foregoing deposition of Edward S. Newman was taken, sub- 
scribed, and sworn to before me this 10th day of May, 1882. 
FRANK G. REYNOLDS, 
Notary Public. 


791 MinArRD LAFEVER, a witness produced in rebuttal on be- 

half of E. A. Marsh, being duly sworn, does depose and say, 
in answer to interrogatories proposed to him by Martin Mercacr, 
Esqr., counsel for said E. A. Marsh, as follows, to wit: 


Ques. 1. You are the Minard Lafever heretofore sworn in this 
case, are you not? 

Ans. 1. I am. 

Ques. 2. Mr. Lafever, did you visit the shops of Nichols, Shep- 
ard & Co. in the autumn of the year 1880 and there inspect the 
traction engine on which Mr. Marsh had applied his reversing gear, 
heretofore mentioned in this controversy ? 

Counsel for Nichols, Shepard & Co. objects to the question as irrel- 
evant and immaterial, and even if the materiality was shown the 
same would not be warranted by the preliminary statement offered 
in behalf of Marsh in this case. 

Ans. 2. I did. 

Ques. 3. Please state the time, as near as you can. 


Counsel for Nichols, Shepard & Co. objects to the question for the 
reasons before given, and states, as he understands it, counsel for 
Marsh has, in this case, as well as in other questions to previous wit- 
nesses, saved the witness the trouble of either fixing dates or iden- 
tifying the invention claimed by him, counsel for Marsh, to be in 
controversy. : 

Counsel for Marsh has but one word to say in reference to the 
attempted slur by counsel for Nichols, Shepard & Co., and that is 
this: He is quite willing it should go on recard and pass or not pass 
current in the United States Patent Office like any other bogus coin. 


Ans. 3. It was about the middle of September, 1880. 

Ques. 4. Did you or not notice the stop plate on that engine and 
how it was fixed to the boiler? 

Counsel fur Nichols, Shepard & Co. objects to the question as being 
irrelevant and immaterial. 
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Ans. 4. I did. : 

Ques. 5. You may go on now and describe how it appeared at th: 
time—that is, how it was fixed to the boiler, the position and size « 
the bolts by which it was attached, and the number thereof. 


Counsel for Nichols, Shepard & Co. objects to the question, as we 
as to the previous one, as leading and also irrelevant and immateria 


792 Ans. 5. It appeared as a piece of wrought iron attached | 
the boiler by two screws about $ of an inch in diameter. | 
was located at right angles to the boiler and parallel with the mai 
engine shaft and under said shaft. At one end of this piece « 
wrought iron there was a third screw of about } inch in diamete 
that end of the piece of iron being bent to receive the screw. 
Ques. 6. Did you or not notice the position of the bolts by whic 
the said plate was attached to the boiler—whether in line with th 
boiler or otherwise ? 


Counsel for Nichols, Shepard & Co. objects to the question as im 
material and irrelevant. 


Ans. 6. The bolts were located longitudinally with said piece « 
wrought iron and parallel with the main engine shaft, or nearly s 


By consent of counsel for respective parties hereto further takin 
of testimony is hereby adjourned to to-morrow morning, May 11tl 
1882, at nine and one-half o’clock a. im., at the office of Frank ¢ 
Reynolds, Battle Creek, Michigan. 


May 11th, 1882, at 9 and one-half o’clock a. m., counsel for re 
spective parties appear at the office of Frank G. Reynolds, in the cit 
of Battle Creek, Michigan, pursuant to adjournment had May 10tI 
1882, and continue the taking of testimony in rebuttal in behalf « 
E. A. Marsh. 


The taking of the deposition in rebuttal of Minarp LAFEvE 
continued : : 


Ques. 7. Since the time when you saw the engine with the Mars 
reversing gear attached at the shops of Nichols, Shepard & Co., abou 
which you testified on yesterday, have you had conversations wit 
Andrew J. Hoag upon the subject of the invention in controversy 

Ans. 7. I have. 

Ques. 8. You may go on now and state the time, occasion, and ci! 
cumstances and the conversation had. 

Ans. 8. In September, 1880, I attended the Michigan Stat 
fair at Detroit and exhibited an engine there for R. B. Merrit 
of this place. While stopping there I occupied a room wit 
Mr. Hoag and others and saw Mr. Hoag at the fair every da 
and was with him several evenings during that week and ac 
companied him to and from the fair ground nearly if not ever 
day. We occasionally had conversations relating to the Mars! 
reversing gear, which shortly before had been applied to one o 
Nichols, Shepard & Company’s traction engines. Mr. Hoa; 
mentioned the fact that Mr. Marsh was to take that engine t 
several Western fairs. He several times expressed himself a 
pleased with the working of Mr. Marsh’s device. 


Not rebuttal. 


a i tage eS Ce = 
v0 ee ae Re ae ee es ae 
eres pe ee a ORE OR Oe) 


d at that 
id size of 


1, as well 
naterial. 


ached to 
eter. It 
‘he main 
piece of 
liameter, 
v. 
y which 
with the 


nas im- 


piece of 
early so. 


r taking 
ay llth, 
‘rank G. 


| for re- 
the city 
ay 10th, 
ehalf of 


sAFEVER 


e Marsh 
o., about 
yns with 
‘oversy ? 


and cir- 


in State 
Merritt, 
om with 
rery day 
and ac- 
ot every 
e Marsh 
o one of 
r. Hoag 
ngine to 
nself as 


457 


_ Counsel for Nichols, Shepard & Co. objects to the last ques- 
_ tion and answer, being entirely irrelevant, immaterial, and 
having no bearing on the case in controversy. 


Ques. 9. Did Mr. Hoag state in any of those conversations or inti- 
mate that he or any other person than E. A. Marsh was the sole and 
only inventor of the invention in controversy or any part of it? 
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Counsel for Nichols, Shepard & Co. objects to the question as being 
entirely immaterial and unwarranted by the previous testimony of 
this witness. 


Ans. 9. No, sir; he did not, neither directly nor indirectly. 

Ques. 10. Prior to the commencement of suit against the firm of 
Nichols, Shepard & Co. for infringement of the Marsh patent, here- 
tofore referred to in this controversy, did Mr. Andrew J. Hoag or 
Mr. Edwin C. Nichols, or anybody in his or their behalf, state or 
intimate, to your knowledge, that any other person than Mr. Marsh 
was the sole inventor of the device in controversy or any part of it? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
entirely irrelevant and immaterial. 


Ans. 10. They did not. 

Ques. 11. Down to the time of the commencement of that suit did 
you have frequent conversations with Edwin C. Nichols in reference 
to the invention in controversy or not? 


Objection repeated. 


Ans. 11. I did not. 

Ques. 12. Did you ever have any conversation with Edwin C. 
Nichols in reference to the invention in controversy, or were you 
present and hearing such conversatious; and, if so, when, where, 
and for what purpose were such interviews held? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
leading and irrelevant. 


Ans. 12. Shortly after the close of the direct examination for Mr. 
Marsh in this interference, in company with Mr. Scott and Mr. Marsh, 
we met Mr. Nichols, at his solicitation, in the office of Eugene M. 
Converse, in this city. The interview was evidently solicited and 
apparently so for the purpose of intimidation as connected with this 


suit. The interview to all parties was evidently of an unsatisfac- 

tory nature. It was but a reiteration of several previous inter- 
views. 

794 Ques. 13. State, if you know, whether or not the Marsh 


reversing gear applied, as it appears it was applied, on the 
7th day of September, 1880, at the said shop of Nichols, Shepard & 
Co. can be made to operate with the traction gear in mesh so as to 
propel the engine back and forth—I mean with the stop plate now 
placed under the sleeve and engine shaft left off and dispensed 


with. 


Counsel for Nichols, Shepard & Co. objects to the question as being 
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leading and not warranted by any of the previous testimony of thi 
witness. 


Ans. 13. It can. 
Ques. 14. Is your last answer based on experimental or theoreti 
cal knowledge? Please state. 


Objection repeated. 


Ans. 14. It is based on both. 
Ques. 15. You may go on and state particulars—that is, how yo 
know. 


Objection repeated. 


Ans. 15. I had the stop plate, referred to in this controversy, take 
off of a traction engine with the Marsh reversing gear attached, an 
myself operated the engine both directions, back and forth, withou 
the aid of this stop plate. 

Ques. 16. Mr. Lafever, will or will not the power required to mov 
the slide valve be any greater or less in a traction or stationar’ 
engine whether the power of the one engine be applied to prope 
itself on an unequal roadway or the power of the other be used t 
drive machinery having equally, constantly varying resistance? 


Counsel for Nichols, Shepard & Co. objects to the question a 
having no bearing on the case in controversy. 


Ans. 16. It would be the same. 

Ques. 17. Will or will not the pressure on the slide valve ane 
consequent power required to move it be any different in a tractior 
or stationary engine when both are exerting all their power an: 
against like or equal or unequal resistance? | 


Counsel for Nichols, Shepard & Co. objects to the question a: 
having no bearing on the case in controversy. 


Ans. 17. No, sir. 
Ques. 18. Please explain, if you can, briefly and clearly. 


Objection repeated. 


Ans. 18. Understanding the conditions to be the same in bot! 
cases, the results and effects would be the same. 

795 Ques. 19. Will or will not the power required to move th 

slide valve of two equal traction engines carrying equal press 

ure of steam be the same whether the power of the one engine b 

applied to propel itself or the power of the other be transmitte 

and used, by cable or otherwise, to move the former over the sam: 

roadway, less the friction incidental to the extra mechanism em 


ployed ? 


Counsel for Nichols, Shepard & Co. objects to the question as being 
entirely irrelevant and immaterial. 


Ans. 19. It would be the same. 
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ment is hereby taken until one o’clock p. m. this 11th day of 
May, 1882. 

At the office of Frank G. Reynolds, in the eity of Battle Creek, 
Michigan, May 11th, 1882, at one o’clock p. m., counsel for respective 
parties hereto appear, pursuant to adjournment had this a. m., and 
continue the taking of testimony in rebuttal on behalf of E. A. Marsh 
as follows, to wit: 


Counsel for Nichols, Shepard & Co. objects to the testimony of this 
witness for the reasons before given and as not being proper re- 
buttal, and without waiving said objections proceeds to cross- 
examine said witness. 


Ques. 1. You state in answer to one of the questions that the stop 
you saw at the works of Nichols, Shepard & Co. was located under 
the main shaft. Please tell me now the distance between the boiler 
and the under side of the main shaft. 


Counsel for Marsh objects to the question as immaterial. 


Ans. 1. I don’t know the exact distance. 
Ques. 2. Can’t you tell me somewhere near the distauce ? 


Counsel for Marsh objects same as above. 


Ans. 2. The distance is not the same at any two points at one side 
of the vertical center line of the boiler. If you will confine your 
question to some point on the boiler I think I can approximate the 
distance. 

Ques. 3. What was the distance between the boiler and the lower 
face of the shaft at the point where you say that the stop was 
located ? 

Counsel for Marsh objects to the question as immaterial. 


Ans. 3. I would estimate the distance from four to five inches, 
but have never measured the distance. 

Ques. 4. Was that engine provided with wooden or iron traction 
wheels? 


Counsel for Marsh objects to question as immaterial and irrelevant. 


Ans. 4. Referring back to the State fair held at Detroit in 
796 the fall of 1880,I will say that I saw the Hon. Mr. Hoag, Mr. 
Freed Shepard, and Mr. McKinney, their pattern-maker, 
taking measurements and critically scrutinizing the wrought-iron 
traction wheels upon which an engine manufactured by an Ohio 
company was mounted. As most of the points used by the firm 
of Nichols, Shepard & Co. on their engine are secured in a like 
manner, I think I can safely say that the engine that their attorney 
refers to was mounted on wooden traction wheels. 


Counsel for Nichols, Shepard & Co. objects to the answer as not 
responsive. 


Ques. 5. You state in one of your answers that you operated a 
traction engine with a valve gear with the stop plate removed. Now, 
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please state whether or not in your opinion a traction engine pro- 
vided with a valve gear could be made and sold so as to operate 
successfully as a traction engine without said stop plate being 
applied. 


Counsel for Marsh objects to the question as immaterial. 


Ans. 5. I will state concerning that operation that it was or rather 
the experiment was made to demonstrate the utter fallacy of the 
testimony of Andrew J. Hoag and others of his witnesses touching 
that point as to the practicability of the experiment. I would con- 
sider it impracticable to be sold and used as a traction engine. 

Ques. 6. You state in one of your answers that Mr. Marsh showed 
you a traction engine at the works of Nichols, Shepard & Co. with a 
stop plate. Did he remove that stop plate from the boiler while 
you were there? 


Counsel for Marsh objects to the question as being misleading 
and further a misstatement of facts and not warranted by any testi- 
mony of this witness or any other testifying in the case, therefore 
incompetent. 


Ans. 6. I have no recollection of making such a statement. 

Ques. 7. When Mr. Marsh exhibited the engine at the works of 
Nichols, Shepard & Co., a traction engine upon which you noticed 
a stop plate, was that stop plate removed from that engine at that 
time by Mr. Marsh or any one else in your presence? 


Counsel for Marsh objects to the question for same reasons above 
given. 


Ans. 7. The stop plate was not removed in my presence. 
Ques. 8. Then please tell me how you can fix and state so exactly 
the size of the screws by which said plate was secured to the boiler. 


Counsel for Marsh objects to the question as not warranted by any 
previous testimony of this witness, incompetent, and misleading. 


' Ans. 8. I don’t think that I stated the exact size of the screws. 
Ques. 9. How are vou enabled to fix the location and the 
797 exact position of that stop on the boiler, and also the location 
of the screws by which it was held to the boiler? 

Ans. 9. I have not fixed the exact location, but willsay that at the 
time that Mr. Marsh applied this device and was applying it he held 
frequent consultations with me regarding the same. When an op- 

rtunity presented itself I went to the shops of Nichols, Shepard 
& Co. and viewed the engine with the said device attached. 

Ques. 10. You state in your answer that this stop plate was placed 


under the engine shaft. Now please tell me how, if this was so, the _ 


holes could be punched in the boiler, as you state they were, for at- 
_ taching this stop plate. 

mS Counsel for Marsh objects to the question as immaterial and mis- 
- leading. 


: er ns. 10. I did not state that the holes were punched in the boiler, 


id when I said that the stop plate was located under the shaft I 
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did not confine myself to stating the exact location of the plate. I 
would consider the stop under the shaft, and did so consider it, even 
if it was a few inches either side of a vertical center line through the 
shaft. 

Ques. 11. Were you present when this stop plate was first applied 
to the engine? 


Counsel for Marsh objects to the question as not warranted by any 
previous testimony of the witness, and therefore not proper cross- 


examination. 
, Ans. 11. I was not present. 

Ques. 12. Then you only know from hearsay who applied this 
stop ? : 

Counsel for Marsh objects to the question as not proper cross-ex- 
amination, and the attention of the Hon. Commissioner of Patents is 
called to this continued persistent attempt to mislead and badger 

| the witness. . 
Ans. 12. I heard Mr. Marsh testify under oath that he applied it 
whether you call it hearsay or not. : 

Ques. 13. Then you were present during the time Mr. Marsh gave 
his testimony in this case ? 

Counsel for Marsh objects to the question as immaterial. 

p . Ans. 13. I was occasionally present. 

Ques. 14. Were you not present mostof the time or the greater 

part ? 


Objected to same as above. 


Ans. 14. No, sir; I was not. 

Ques. 15. Were you present when.the witness, John Henry, gave 

his testimony in this case, all or the greater part of the time ? 

Ans. 15. I was not present. 

7 798 Ques. 16. Mr. Lafever, did you in giving your testimony in 
the direct examination of the witnesses in behalf of Marsh, 
and also in testifying in this so-called rebuttal, invoke the witness 
of a Supreme Being or a God to the truthfulness of your statements 


when you so testified ? . 
Ans. 16. You can’t prove it by me whol invoked or what I in- 
7” voked. I suppose that I took the customary oath. 
, Ques. 17. Did you feel under any greater obligations to state the 
H truth than you would have in making the same statement to a 
friend? 
-—_ Counsel for Marsh objects to the question as not proper cross-ex- 
i amination—question not warranted by any testimony heretofore 
' given in this case by anybody on either side. 
; Ans. 17. I never felt under obligation to tell the truth, because I: 
cannot tell a lie ; but I felt under obligation to use the truth to my 
a¢ utmost ability in attaining justice and meting out justice to the re- 


spective parties in this controversy. 
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Ques. 18. I should now like to ask if you believe in a future re- 
ward or punishment for the acts of this life. 


Counsel for Marsh protests against the further abuse of the sacred 
privilege of cross-examination of witnesses in this case, and he 
hereby calls the special attention of the Hon. Commissioner of Pat- 
ents tosaid abuse and wanton waste of the valuable time of Marsh, 
now fast drawing to a close, it being now but four minutes to three 
o’clock p.m. of this eleventh of May and last day for the taking of 
his testimony. Counsel for Marsh further protests against the put- 
ting on trial here as of church discipline of this witness by this most - 
conscientious and profound Wasbingtou theologian. 

Ans. 18. It depends on whose acts you refer to. If he refers to his 
own I would think that the reward would not be very desirable. 

Ques. 19. How in regard to yourself? 


Counsel for Marsh objects to the question as immaterial and in- 
competent ; objection last above repeated. 


Ans. 19. Heretofore I did not believe that there was a hell, but now 
think that there must beone and should be one so that some Washing- 
ton attorneys should receive their reward. As to myself, I shall 
not study law, and therefore, to a great extent, avoid the possibility 
of such a reward, Amen. I will now state that any further ques- 
tion or sear having a bearing outside of this matter in contro- 
versy will not be considered by myself while under oath. 

Ques. 20. Do you believe in the Holy Scriptures, so called, and in 
Christianity ” 3 
799 Counsel for Marsh objects to the question as wholly irrele- 

vant and not proper cross-examination, and the attention 
‘of the Hon. Commissioner of Patents is hereby again called to this | 
persistent waste of our valuable time for no other purpose than to iy 
defeat the ends of justice, that the guilty may escape that just pun- 
ishment he, the said counsel for Nichols, Shepard & Co., seems so 
greatly solicitous about. 


Ans. 20. My last answer covered that. . 
Ques. 21. Then you refuse to answer this question directly ? 


Counsel for Marsh objects to the question; same objection as 
above repeated. 


Ans: 21. I neither refuse nor consent. I do not recognize the - 
question nor will not. 


Counsel for Nichols, Shepard & Co. states that he is simply exer- 
cising his rights in the cross-examination of any witness, as pro- 
vided for in the rules of evidence. As the witness refuses to recog- 
nize his question, he is compelled to cease his cross-examination, and 
for this reason and for reasons before given, and also for the reasons 
that are apparent from these last few questions in cross-examina- 
tion, he shall move the Hon. Commissioner of Patents to exclude 
the entire testimony given by this witness, both on the direct exam- 


ination and in rebuttal. 
MINARD LAFEVER. 
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aa ham and sworn to before me this 11th day of May, 


188 
FRANK G. REYNOLDS, 
, Notary Public. 


By consent of counsel an adjournment is hereby taken until seven 
o'clock p. m. May 11th, 1882, at the office of Frank G. Reynolds, in 
the city of Battle Creek, Michigan. 


800 At the office of Frank G. Reynolds, in. the city of Battle 

Creek, Michigan, May 11th, 1882, at seven o’clock p. m., 
counsel for respective parties to this suit appear, pursuant to ad- 
journment had this p. m., and continue the taking of the testimony 
in rebuttal on behalf of E. A. Marsh as follows, to wit: 


MicHAEL RaAINnBow, a witness produced in rebuttal for and in be- 
half of E. A. Marsh, being duly sworn, does depose and say, in 
answer to interrogatories proposed to him by Martin Mercacr, 
Esq., counsel for E. A. Marsh, as follows, to wit: 


Counsel for Nichols, Shepard & Co. desires to state when he was 
cross-examining the last and other witnesses his examination was 
objected to for the reason of the limited time allowed to Marsh; that 
at the time the last witness refused to answer further questions in 
cross-examination. It was then four o'clock. At this time counsel 
for Marsh said he had no further witnesses at present and suggested 
an adjournment until after supper. Counsel for Nichols, Shepard & 
Co. said that as the time was so short that the examination better con- 
tinue, and that he was ready and willing to do so or toadjourn; that it 
was thereupon agreed to adjourn until seven o’clock. Atseven o’clock 
the attorney for Nichols, Shepard & Co. states he was present and 
ready to proceed, but found no witness, and was compelled to wait 
until this time, seven forty-five; and in view of the fact that all the 


witnesses named in the notice to him had been examined, he sim- ° 


ply desired to show that he did not try to take any advantage, and 
gave the parties all the opportunity he possibly could do to get in 
any further testimony they might desire. Counsel for Nichols, 
Shepard & Co. desires to state that he would not have made this 
statement had it not been for the continued statement of the coun- 
sel for Marsh that he, said counsel for Nichols, Shepard & Co., was 
simply trying to take valuable time in cross-examination of wit- 
nesses without having any object in view. 


Ques. 1. What is your name, age, residence, and occupation ? 
Ans. 1. Michael Rainbow; age, 58; residence, city of Battle Creek ; 
occupation, blacksmith. 
Ques. 2. Do you know the parties to this suit; and, if yea, how 
long have you known them ? 
Ans. 2. I do; about twenty-five years—that is, | know the firm 
of Nichols & Shepard’s that long. 
801 Ques. 3. Do you know anything about the invention in 
controversy ; and, if yea, when did you first obtain a knowl- 
edge thereof? 
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Ans. 3. Ido; I think about two years ago; it might be a little 
less. 
Ques. 4. In what way did you obtain this knowledge? Please 
state. 
_Ans. 4. By seeing it attached to one of Mr. Nichols & Shepard’s en- 
gines. 
Ques. 5. Who did you see make the attachment you speak of? 
Ans. 5. I did not see any one make it; I saw it on an engine. 
Ques. 6. State, if you know, who made the stop plate, so called. 


Counsel for Nichols, Shepard & Co. objects to the question as lead- 
ing. } 

Ans. 6. I did; that is what they told me it was. - 

Ques. 7. By whose direction did you do this? 

Ans.7. W ell, I made it by the order of Mr. Marsh, and Mr. Shep- 
ard told me to make it for him. 

Ques. 8. In what manner did Mr. Marsh direct you to make this 
stop plate? 

Ans. 8. He drew the form out with a piece of chalk. 

Ques. 9. What did he make the draft on 

Ans. 9. On a piece of board. 

Ques. 10. Can you give the month or day of the month or year ? 
If so, please give it as nearly as you can. 


Counsel for Nichols, Shepard & Co. objects to the question, for the 
reason that the witness has stated that he could not fix the exact 
date. 


Ans. 10. It was in the fore part of September ; I think it’s two 
years ago. 
se 11. How long have you worked for Nichols, Shepard & 


Ate 11. I think it is five years last November. 

Ques. 12. Was the time when you made this stop plate the time 
that Mr. Elon A. Marsh was engaged in the work of applying his 
reverse gear for steam-engines at the shops of Nichols, Shepard & 
Co. to one of their traction engines, and the only time he was so en- 
gaged, if you know? 

Ans. 12. It was at the time he was applying. I don’t know of 
auy more.. 

Ques. 13. Did you see this plate fitted to the boiler? I don’t mean 
now bolted onto the boiler, but fitted to it. 

Ans. 13. I did; I fitted it on red hot. 

Ques. 14. Who besides yourself was present, if you know ? 

Ans. 14. Mr. Marsh. 

Ques. 15. Anybody else? 

Ans. 15. I think not. 

Ques. 16. What time in the day was this—in the forenoon or 

afternoon ? 
802 Ans. 16. I cannot say positively, but I think it was in the 
afternoon. 

Ques. 17. Did Mr. Marsh bringa sheet-iron pattern to you for you 
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to work from in making this stop plate, or did you ever see or hear 
anything about a sheet-iron pattern for this purpose ? 

Ans. 17. He did not bring me no sheet-iron pattern. He got me 
a piece of iron and he stopped there. while I made it; then I went 
and fitted it on the boiler red hot. 

Ques. 18. Have you or not recently been questioned by Mr. Hoag 
or any other person in his behalf in reference to your knowledge of 
the making of-this stop plate? 

Ans. 18. Mr. Hoag asked me about it. 

(Jues. 19. Please state when and what he said, as near as you can. 

Ans. 19. I think it was some time this winter he asked me if Mr. 
Marsh gave mea sheet-iron pattern. I answered No, he drew it 
with a piece of chalk. 

Ques. 20. Please describe this stop plate, the size and shape of it, 
as nearly as you can, and where it was placed on the boiler. 

Ans. 20. I think the iron was a piece of inch and a half wide by 
five inches thick ; the piece that went on the boiler, to the best of 
my knowledge, was about three inches long; it projected out from 
the boiler about five-eighths or three-fourths of an inch, I couldn’t 
say which, and then turned up again. 

Ques. 21. Do you know the exact use of this stop plate, what pur- 
pose it serves ? 

Ans. 21. I asked Mr. Marsh at the time what it was for, and he 
showed me. 

Ques. 22. Did he show you this after the plate was on and the 
engine in use, or otherwise ? 

Ans. 22. He showed me what it was, but there was no steam on 
the engine at the time. 

Ques. 23. How long after it was put on was it that he showed you 
what its use was, and where was the engine then ? 


Counsel for Niehols, Shepard & Co. objects to the question as not 
warranted by the previous testimony of the witness. 


Ans. 23. After he had got it put on the same time tbat it was 
made the engine stood on the premises of Nichols & Shepard. 

Ques. 24. If 1 understood you, you did not see this stop plate 
bolted onto the boiler. I will now ask whether or not you saw 
any work done on the plate by any person other than what you 
have stated. I mean now did you see it drilled or any other fitting 
done to it? 


Counsel for Nichols, Shepard & Co. objects to the question as 
leading. 


Ans. 24. I seen it on the boiler; I seen Mr. Marsh and another 
man drilling it. 


Counsel for Nichols, Shepard & Co. objects to the testimony of this 
witness for the reasons before given and as an attempt to get on the 
record direct testimony in behalf of Marsh not warranted by this 
preliminary statement, and without waiving said objection proceed 
to cross-examine, 


59—136 
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Ques. 1. Were you present when this stop plate was being bolted 
to the boiler? ! 


803 Counsel for Marsh objects to the question, not proper 

cross-examination, the witness having already stated that he 
was not present. The attention of tlhe Hon. Commissioner of Pat- 
ents is again called to this flagrant abuse of the privilege of cross- 
examination of witnesses—that with the evident purpose of confus- 
ing and embarrassing the witness by a misstatement of fact in the 
question propounded. 


Ans. 1. I was not. 

Ques. 2. What else besides forging the piece out did you do in re- 
gard to this stop? 

Ans. 2. I would ask if this includes any other work that I have 
done for that same purpose. 

Ques. 3. I simply refer to this particular stop that you say that 
you forged. Did you do anything else except to forge the plain 
piece of iron and bend it in shape to fit the boiler ? 


Counsel for Marsh objects to the question as misleading. 


Ans. 3. I did. 

Ques. 4. What else? 

Ans. 4. I made a rod of inch round iron to connect that gear with 
the lever that went on behind. That was attached to the lever that 
worked that gear. I can’t give you the name of it. 

Ques. 5. I refer to that piece of iron you call the stop; not to any 
other part of the engine. I want to know whether you did any cut- 
ting, punching, or finishing on this piece. except to simply forge it 
out. 

Ans. 5. I did not; no cutting, only what was necessary for the 
forging of the stop, and I did not do no punching on it; it was 


drilled. 
MICHAEL RAINBOW. 


Taken, subscribed, and sworn to before me this 10th day of May, 
1882. 
FRANK G. REYNOLDS, 
Notary Public. 


Counsel for Marsh desires to state that had counsel for Nichols, 
’ Shepard & Co. adhered to the truth he would have had no word 
further to say ; but, inasmuch as he has put on an air of great sanc- 
tity, as did Satan on the mount, promising everything when he 
had nothing on earth to give and showing through a very thin 

uze his cloven foot the while, it remained to be seen how well or 
ill he will carry out the role of the wonderfully good and Christian 
Washington theologian, lawyer, and what not his trying to ape. 
The fact is by a most miserable, dirty trick he has deprived Marsh 
of one of his most valuable witnesses by denying Marsh the custom- 
ary privilege of placing the said witness on the stand after the direct 
examination of Marsh and before his cross-examination to accom- 
modate the said witness, who had waited a day and a half in Battle 
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Creek to give his testimony, but was then called away by a telegram, 
which he, the said lawyer, theologian, etc., well knew, because I had 
told him thereof, that he could not well disobey. Marsh hada sub- 
peena for him, which he forebore to serve in consequence of the 
knowledge he had of the great loss to witness it would entail upon 
him, and therefore we lost that evidence. To-day Marsh was obliged 
to send ten miles into the country for the last witness, who is and 
has been for years in the employ of Nichols, Shepard & Co. and who 
was called thence to the death-bed, as he supposed, of his daughter, 
from which we had hoped not to call him, but as Mr. Rainbow did 

not return on yesterday, as was expected by his family, nor 
804 up to noon to-day we sent for him, expecting every moment 

the return of Mr. Marsh with the witness up to a few mo- 
ments before the adjournment of which this truly great and good 
and pious Christian gentleman and theologian of Washington com- 
plains because, he says, we had no more witnesses at present. I 
asked him to say no more witnesses present so as to convey the ex- 
act truth and nothing but the truth, but be insisted on sticking to 
the lie. Now, besides the above reasons given for loss of valuabie 
time by the wanton waste of this good gentleman, I had several affi- 
davits to prepare by way of answer to certain other flagrant wrongs 
suffered by Marsh in the taking and transmitting of his direct testi- 
mony, which I had hoped to complete in time for filing before the 
expiration of Marsh’s set time, but through this waste thereof, 
already noted, it is now impossible for me to do that. However, 
notice is hereby given thot said affidavits will be forthcoming in due 
season, and the opposing parties in this suit will take this timely 
notice thereof and govern themselves accordingly. 


In the matter of the interference between the application of Elon 
A. Marsh for an improvement in reversing gear for steam-en- 
gines and the patent (reissue) of Andrew J. Hoag, assignor to 
Nichols, Shepard & Co., granted November 29, 1881, numbered 
9951, now pending before the Commissioner of Patents. 


Str: You are hereby notified that on Monday, the 8th day of 
May, 1882, at nine o’clock a. m., before Frank G. Reynolds, Esq., 
room 7, Upton block, Battle Creek, Callioun Co., Mich., [ shall pro- 
ceed to take the testimony of Elon A. Marsh, Minard Lafever, 
Martin E. Brown, Eli Flagg, Edward Newman, and others in my 
behalf. 

The examination will continue from day to day until completed. 
You are invited to attend and cross-examine. 

Washington, D. C., May Ist, 1882. 

ELON A. MARSH, 
By C. M. ALEXANDER, 
Of Counsel for Marsh. 

To A. M. Smith, Esq., attorney for Hoag. — 


Service acknowledged this Ist day of May, 1882. 
A. M. SMITH, 
Att’y for A. J. Hoag, Assignor, etc. 
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805 STATE OF at 
County of Calhoun, 


I, Frank G. Reynolds, a notary public within and for the county 
of Calhoun and State of Michigan, do hereby certify that the forego- 
ing depositions of Elon A. Marsh, John M. Henry, Eli W. Flagg, 
Martin E. Brown, Edward S. Newman, Minard Lafever, and Michael 
Rainbow were taken in rebuttal on behalf of Elon A. Marsh, in pur- 
suance to the notice hereto annexed, before me, at my office, in the 
city of Battle Creek, in said county, on the 8th, 9th, 10th, and 11th 
days of May, A. D. 1582; that each of said witnesses was by me duly 
sworn before the commencement of his testimony; that the testi- 
mony of each of said witnesses was written out by myself; that the 
opposing party, Nichols, Shepard & Co., by Alex. Mahon, Esq., of 
counsel and attorney for Nichols, Shepard & Co., assignee of A. J. 
Hoag, &c., was present, and Edwin C. Nichols and David Shepard, 
members of the firm of Nichols, Shepard & Co., were also present 
during the taking said testimony; that said testimony was taken at 
my office, in the city of Battle Creek, Michigan, and was commenced 
at nine o'clock a. m. on the 8th day of May, 1882, and was continued 
pursuant to adjournment on the 8th, 9th, 10th, and was concluded on 
the llth day of said month of May, 1882; that I am not connected 
by blood or marriage with either of said parties nor interested, 
directly or indirectly, in the matter in controversy. 

In testimony whereof I have hereunto set my hand, at the city of 
Battle Creek, in said county and State, this thirteenth day of May, 
A. D. 1882. I have no seal of office to affix hereto. 


FRANK G. REYNOLDS, 
Notary Public within and for Calhoun County, Michigan. 


806 Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon 
A. Marsh for a patent for improvement in reversing gear for 
steam-engines and reissued letters patent No. 9951, granted 
November 29th, 1881, to A. J. Hoag, assignor to Nichols, Shepard, 
& Co., now pending before the Commissioner of Patents. 


Testemony in Surrebuttal in Behalf of A. J. Hoag, Assignor to Nichols, 
Shepard & Co. 


A. M. Smith, attorney for Nichols, Shepard & Co., assignees of A. 
J. Hoag; Alex. Mahon, Warren C. Stone, of counsel. 


Ss 
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807 Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon 
A. Marsh, filed September 28th, 1881, and the reissued letters 
patent granted to Nichols, Shepard & Co., assignees of A. J. Hoag, 
November 29th, 1881, No. 9951,-for improvements in reversing 
gear for steam engines. 


Depositions of witnesses examined on behalf of Nichols, Shepard & 
Co., assignees of A. J. Hoag, taken before me, Eugene M. Con- 
verse, a notary public in and for the county of Calhoun, State of 
Michigan, at the office of Nichols, Shepard & Co., in the city of 
Battle Creek, Michigan, pursuant to the annexed notice, on Tues- 
day, the 8th day of May, A. D. 1883. 


Present: Alex. Mahon, Esq., on behalf of Nichols, ryt & Co., 
assignees of A. J. Hoag, and R. A. Parker, Esq., and Martin Met- 
calf, Esq., on behalf of Elon A. Marsh. 


David Shepard. 


Davip SHEPARD, produced as a witness and being duly sworn, 
does depose and say, in answer to interrogatories proposed to him 
by ALex. Manon, Esq., counsel for Nichols, Shepard & Co., assignees 
of A. J. Hoag, as follows, to wit: 


Question 1. What is your name, age, residence, and occupation ? 

Answer. David Shepard; age, sixty-two years; residence, Battle 
Creek, Michigan. I have no occupation at present. 

Q. 2. You are a stockholder of the firm of Nichols, Shepard & 

Co., are you not? 
808 A. Yes, sir; I am. 
Q. 3. What was your principal business in the summer and 
fall of 1880 with that concern, if any? 

A. I have no particular business with the concern except such as 
grows out of the association in any former business and my finan- 
cial interests in the company. 

Q. 4. Do you or not make a habit of visiting the concern, the 
works, or have you every day for the time of your connection with 
them ? 

A. Since I have ceased active duties with the concern I have been 
in the habit of visiting the shops once or twice most of the time. 
Once or twice a day, I should have said. 

Q. 5. You are advised with on any new point or device to be used 
or applied to any of the machinery manufactured by the concern or 
by the company and generally keep fully posted, do you not, of all 
improvements made by them? 


(Counsel for Marsh objects to the question as leading, irrelevant, 
and immaterial.) 


A. I am usually consulted in regard to changes or contemplated 
improvements in articles manufactured. 

Q. 6. Were you present at the works of Nichols, Shepard & Co. 
during the first part of September, 1880, or during the time of an 
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attempt by Elon A. Marsh to apply to one of the traction engines 
of Nichols, Shepard & Co. an alleged invention of his for reversing 
gear for engines? 

A. I was present at the shop in the fall of 1880, at the time Mr. 
Marsh was building and trying the so-called reverse gear. 

Q. 7. Did you pay any particular attention or not to how he was 
succeeding with the device or its application ? 


(Counsel for Marsh objects to the question as leading.) 


A. I did pay particular attention to it, and felt a lively interest in it. 

Q. 8. Do you remember or not whether the device as first applied 
by him was considered a failure or a success, either by himself or 
by the members of the company or the managers thereof? 


809 (Counsel for Marsh objects to the question as alternative 
and not proper surrebutting.) 


A. I considered the device a failure. Mr. Marsh told me it was a 
failure, and all others that I heard speak of it expressed the same 
opinion. 

(Counsel for Marsh gives notice that he will move to strike out 
the above answer as not responsive and not surrebuttal.) 


Q. 9. Was this device afterwards or any improvements of it ap- 
plied successfully to one of Nichols, Shepard & Co.’s traction 
engines ? 

(Counsel for Marsh objects to the question as not surrebuttal and 
leading.) 

_A. The reversing gear, with additions which had been added to 
it since that time, has been used successfully. 


(Counsel for Marsh moves to strike out the above answer as not 
surrebutting.) 


Q. 10. Can you fix the day when Mr. Marsh first applied or com- 
wary an engine embodying a gear or reversing device of his al- 
eged invention ? : 

A. I cannot fix any day definitely. 

Q. 11. After applying the device to an engine, and after firing up, 
going through the usual preliminaries to start an engine, did the 
engine work properly or not? 


(Counsel for Marsh objects to the question as not surrebutting.) 
A. The engine did not work with the traction gearing applied. 


_(Counsel for Marsh moves to strike out the answer as not respon- 
sive and not surrebuttal.) 


~ Q. 12. Did Mr. Marsh at that time consult with you or not in re- 
gard [to] the device ? 


_ (Counsel for Marsh objects to question as not surrebuttal and im- 
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Q. 13. What did he say in regard [to] the matter, and 
810 what was the cause or reasons of his consulting with you 
about it? 


(Counsel for Marsh objects to the question as not surrebuttal.) 


A. In one consultation I had with him on the Ist day of the trial, 
amongst other things—I couldn’t repeat except in substance—he said 
he thought the reach rod was too light, and by using a heavier reach 
rod he could probably make it work, and asked me to assist him in 
getting the material for the heavier rod ; that is all. 


(On the margin: C.Q.17. 2-3 p.m. S. already knew of plan to 
put stops on from Hoag. C. Q. 43.] 


Q. 14. Did he apply a heavier rod afterwards to the device? 
(Counsel for Marsh objects to the question as not surrebuttal.) 


A. He did. 
Q. 15. Did the device work satisfactorily then ? 


(Counsel for Marsh objects to question as not sur-rebuttal.) 


A. It did not. 
Q. 16. When did it first work successfully and what was the cause 
of its successful working? 


(Counsel for Marsh objects to the question as not surrebuttal.) 


A. I cannot answer from my own personal knowledge. I did not 
see the engine when it was first fired up after the application of the 
stops, as the engine was tried and run in the paint shop in the 
morning before I arrived at the works. 

Q. 17. Did you have any consultation with Mr. Marsh the pre- 
ceding evening in regard to the device or not? 


(Counsel for Marsh objects to question as not surrebuttal.) 


A. I did; the preceding day. 

Q. 18. What was said by Mr. Marsh the preceding day in regard 
to the device? And state the cause of the conversation or discus- 
sion on the preceding day in regard [to] the device. 


811 (Counsel for Marsh objects to question as not surrebuttal.) 
A. Qn the preceding day—do you mean the second day or the 
first day ? 


Q. 19. I mean the day it was first successfully applied. 

A. I didn’t see him on the day it was first successfully applied. 

Q. 20. Did Mr. Marsh have any conversation with you at all in 
regard to the successful application of the device? And, if yea, 
state the nature of such conversation. 

A. On the second— 


[On the margin: This would be the day the stop plate was ap- 
plied. (See Q. 23.) This was 1-2 p.m. (C.Q. 23.)] 


—day after the first trial of the engine I had a conversation with Mr. 
Marsh, in which, after the discussion of the failure of the engine 
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and the various causes of the failure, the inadequacy of the parts, 
he said that we wasn’t beat yet; that Jack had got up a device which 
he thought would work successfully. 


(Counsel for Marsh moves to strike out answer as not surrebutting 


and immaterial and incompetent, and if intended as impeaching no 
proper foundation has been laid for the same.) 


Q. 21. Who did he mean by Jack? 

(Counsel for Marsh objects to the question that the understanding 
of the witness cannot be taken, only the language can be given, and 
as incompetent.) : 

A. Mr. Hoag, Jack being the name by which he is generally known 
amongst the shop men. | 

(Counsel for Marsh moves to strike out the answer on same ground 
as he moves to strike out the question.) 

Q. 22. What did the device consist of, if you know, that Mr. Marsh 
said Mr. Hoag had applied so as to make the device work success- 
fully ? 

(Counsel for Marsh objects to the question on the ground that there 


is no evidence that Mr. Marsh ever made such a statement to this 
witness or anybody else, and that it is not surrebutting.) 


A. He said it consisted of some stops fastened onto the 

812 _ boiler, under the crank shaft of the engine, against which the 
projecting arm of the sleeve to which the reach rod was at- 
tached would come in contact in order to take the strain off from the 


reach rod. 
Q. 23. You will swear positively that Mr. Marsh told you that 


Jack or Mr. Hoag had applied this device to the engine ? 
(Counsel for Marsh objects to the question as not surrebuttal.) 
A. I could not. The device was not then applied to the engine. 
Q. 24. He said Jack was about to apply the device. Is that what 
you mean? 


(Counsel for Marsh objects to question as leading and not war- 
ranted by the previous answers of the witness and not surrebuttal.) 


A. Mr. Marsh simply said Jack had got up a device. By that I 
understood that Jack had explained the manner in which he pro- 
posed to overcome the difficulty and was ihen about applying it to 


the engine. 

(Counsel for Marsh moves to strike out what the witness says he 
understood as not being proper testimony.) 

Q. 25. Was the device afterwards applied to the engine or not? 

(Counsel for Marsh objects to the question as not being surrebuttal 
and immaterial.) 


_ A. It was. 
_ Q. 26. Did you ever hear it questioned by anybody at that time 
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that Mr. Hoag was the one who applied the device and who was the 
inventor of it? 


(Counsel for Marsh objects to the question as immaterial and not 
surrebuttal.) 


A. I did not. 

Q. 27. And it was always acknowledged by everybody, as you un- 
derstood it, that Mr. Hoag was the one who applied this stop plate, 
and he was the inventor of it? 


(Counsel for Marsh objects to the question as incompetent, imma- 
terial, and as not surrebuttal.) | 


813 A. I never heard it questioned until after the commence- 
ment of taking testimony in this case. 
Q. 28. Do you know whether the company has ever employed a 
workman by the name of George A. Stillman ? 


(Counsel for Marsh objects to question as not surrebutting.) 


A. They have. 
Q. 29. When was he employed by the company ? 


(Counsel for Marsh objects to question as not surrebutting.) 


A. He was in the employment of the company when the com- 
pany was organized as a company and up to last winter; I think 
in the month of January. 

Q. 30. State the cause, if you know, why he was not employed 
after that time by the company. 


(Same objection as last above by counsel for Marsh.) 


A. He was in our employ up to the time of his death, which oc- 
curred at that time. 

Q.31. When was the firm of Nichols, Shepard & Co. made an in- 
corporated company ? . 

A. I think it was either the year 1868 or 1869. 


(By consent, an adjournment taken until 2 o’clock p. m., May 8th, 


1883. 
E. M. CONVERSE, 
Notary Public.) 


May 8ru, 1883, at 2 o’clock p. m. 
Pursuant to adjournment, taking of depositions resumed. Coun- 
sel for respective parties present. 


Q. 32. Did you ever have any conversation with Mr. Hoag in re- 
lation to this device at the time that Mr. Marsh was applying his 
alleged improvements to valve gear to your engine? 

(Counsel for Marsh objects to question as incompetent, irrelevant, 
and not surrebuttal, and Mr. Hoag’s statements cannot be taken in 
his own favor.) | 
814 A. I did; at the time of the first trial Mr. Hoag came to 
me and told me he had a scheme or device. 

60—136 | 
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[On the margin : Contradicts Hoag. See Hoag, direct. ] 


I couldn’t give you the exact language—that is the purport—by 
which he thought he could make it work, and explained it to me as 
good as he could by word of mouth, and asked me if he hadn’t better 
go to work and put it on at that time. I told him to wait and give 
Mr. Marsh every facility he could, and when he got through and 
if he failed to make it work successfully then he might try. 


[On the margin: See Hoag giving Marsh sheet iron, p. —. Two 
theories: 1, Hoag’s; 2,Shepard’s; both,can’t be true. See also C.Q. 5.] 


Afterwards—during a conversation after that—after trying a heavier 
reach rod le told me Mr. Marsh had got through—abandoned it— 
and, as he supposed, he had gone home. ; 


[On the margin: See C. Q. 40,2 p. m., after Hoag says he com- 
menced to put it on. 


I told him to goon and try his scheme. I guess that is all. 

Q. 33. Are you familiar with a device or stop plate as described 
and claimed in the patent granted to Nichols, Shepard & Co., as- 
signees of Andrew J. Hoag, No. 9951? 

A. I don’t know that I am, without I could refer to the cut of the 

late. 
é Q. 34. Was the device, as applied by Mr. Hoag at that time, and 
which you say made the alleged device of Mr. Marsh a success, the 
same as you understood was applied for by Mr. Hoag for a patent, 
and was afterwards issued to you as his assignee? 

A. The same in principle, but different in construction. 

DAVID SHEPARD, 


Subscribed and sworn to before me this 8th day of May, A. D. 


1883. 
EUGENE M. CONVERSE, 
SEAL. : Notary Public. 
[SEAL. ] y 


(Counsel for Marsh requests the witness to sign his deposition on 
direct examination, after which the counsel for Marsh proceeds and 
insists to a cross-examination of the witness, to which counsel for 

Nichols, Shepard & Co. objects.) 
815 Mr. Parker, counsel for Mr. Marsh, states that after the di- 

rect examination was taken he suggested that the testimony 
be read over to the witness and signed by him, and that when a 
cross-examination was had the same be read over to the witness and 
signed by him, as the proper practice under the circumstances, 
thereby saving a mangling of the record by corrections made after 
the whole testimony was taken ; to which course counsel fur Nichols, 
Shepard & Co., assignees of Huag, expressed no dissent or objection 
until after the reading and signing of witnesses’ direet testimony 
and counsel for Marsh had proceeded to cross-examine, and he re- 
quests the commissioner to certify as to the truth of the above state- 
inent. 

I hereby eertify that at the time counsel for Nichols, Shepard & 


7 


¥ 


i — ek oe i re Bo es a toes, 1 eo ad oe “ai . 
2 eps el Res: ee et pn CE pa ee (hte eo Mis 5 A, ot 
yt AEA aR a pte See 
alate te PR 6. SO a eee ae ee ee 
"ah 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 475 


Co. announced the direct examination of witness, David Shepard, 
closed, Mr. Parker, counsel for Marsh, asked that the direct deposi- 
tion of witness be read over to him, and that he sign the same before 
commencing the cross-examination ; that counsel for Nichols, Shep- 
ard & Co. made no objection to that course being taken. The rea- 
sons stated for so doing by Mr. Parker were substantially as by him 
above stated. The testimony of witness was read by me to him and 
the same signed by witness; that Mr. Parker then began to make a 
statement about not waiving objections, when counsel for Nichols, 
Shepard & Co. entered the objection as appears on the record above. 
[ SEAL. | | E. M. CONVERSE, 
Notary Public. 


Counsel for Nichols, Shepard & Co. states that he turned the wit- 
ness over to counsel for Marsh for cross-examination, and, being then 
under the control of said counsel, that he, counsel for Nichols, Shep- 
ard & Co., had no right to object until the act of signing by the wit- 

ness had been done; that while counsel for Nichols, Shepard 
816 &Co. is entirely willing that all of his witnesses shall be 

cross-examined to the fullest extent, be is not willing, nor 
does he propose, as has been attempted in this case, as will appear 
from the entire record, to be run by counsel for Marsh, and that he 
simply objects at the proper time, as he considers, and not before the 
objectionable thing or question is asked. 

Counsel for Marsh, without waiving any of the objections hereto- 
fore made or the right to move to strike out based thereon, proceeds 
to cross-examine the witnesses. 


Jross-Q. 1. I suppose, Mr. Shepard, you were present most of the 
time during the taking of the testimony of both sides of the case, 
were you not? 

A. I was. 

Cross-Q. 2. You heard the most of it, then ? 

A. Yes, sir. 

Cross-Q. 3. Do you recollect hearing Mr. Marsh’s testimony ? 

A. I heard the most of Mr. Marsh’s testimony, and I wish to say 
right here that my hearing is quite imperfect, and I missed a great 
many words. 

Cross-Q. 4. Did you hear Mr. Hoag’s testimony ? 

A. I did. 

Cross-Q. 5. You speak in your direct examination about the time 
of the first trial of the engine with the Marsh'reversed gear attached, 
and you speak about a second trial of the same. Were those trials 
upon the same day or upon different days; and, if so, will you ex- 
plain their relation to each other in point of time? You will explain 
first what you mean by a trial, and then their relation in point of 
time. 

A. What I mean by the trial was the attempt to move the engine 
with the traction applied. In regard to the two trials, to the best of 
my recollection, they were on two days—two consecutive days. 
Cross-Q. 6. What time of the day was the first trial ? 


Co SE 
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A. I think I saw them trying to move the engine about ten 
817 o'clock in the morning and at half past one or two in the 
afternoon. I was not present all the time at which the trial 
was being made. 
Cross-Q. 7. The trial on that day—ir other words, the first trial— 
includes the working the engine that day with the slim reach rod, 
does it not? That is as 1 understand you. 


(Counsel for Nichols, Shepard & Co. objects to the question, as 
witness has not stated that the engine did work with the slim reach 


rod.) 


A. Yes, sir. 

Cross-Q. 8. And the second trial, so called, or attempted working 
of the engine, includes all the trials on the next day with the stiffer 
reach rod. Am I correct? 

A. Yes, sir. 

Cross-Q. 9. Do you know how many days altogether Marsh was 
to work on that engine, including the trials—. e¢., from the time it 
was commenced till it was finished ? 

A. Ido not know. He was several days getting the different parts 
ready to attach to the engine. 

Cross-Q. 10. When did you have the first conversation with Marsh 
in reference to his reverse gear? 

A. You mean by that the conversations to which we alluded ? 

Cross-Q. 11. Question repeated. 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-examination.) 


A. The first conversation I had with Mr. Marsh was in the spring, 
probably in March, in 1880. 

Cross-Q. 12. Did you have frequent or occasional conversations 
with him about the matter after that up to the time he came to the 
works to put on this gear? 

A. I don’t recollect any conversations between that time and the 
time he came here to the works to put it on the engine. Possibly 
we might have had other conversations, but don’t recollect about 
them. 

Cross-Q. 13. Do you recollect where the first conversation was ? 
If so, state. 

A. The first conversation was either at the foot of the stairs 

818 or in the stairway, down in the city, leading up in the room 

where he was exhibiting what has since been called the Moon 

engine, with the reversing device attached. I went up with him 
and he showed the device to me. I went up for that purpose. 

Cross-Q. 14. After he came to Nichols, Shepard & Co.’s sho 
put the reversing gear on the engine on the occasion referred to, 
when and where did you have the first conversation with him about 
the matter? 


(Counsel for Nichols, Shepard & Co. objects to the question and 
also to the preceding question as not proper cross-examination and 
as entirely irrelevant.) 
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A. I don’t think we had anything that could be considered a con- 
versation until the first day of the trial of the engine, except in 
cag through the shops I might have exchanged a word with 
1im. Both of the conversations to which I refer é6ccurred in the 
office of Nichols, Shepard & Co. 

Cross-Q. 15. That is in a building that is disconnected from the 
rest of the works, is it not? And about how far from the place of 
trial ? 

A. Yes, sir; some eight or ten rods. 

Cross Q. 16. Referring to the first conversation, on the day of the 
first trial, what time of the day was it ? 

A. I think in the afternoon. I think somewhere from two to 
three o’clock. 

Cross-Q. 17. How came he to talk with you about it ? 

A. I have the impression that he was in search of a piece of iron 
or a piece of steel, which he asked if we had, larger and stiffer, to 
replace the reach rod that he was then using. 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO; 


[On margin: Contradicts Hoag, who says Marsh asked him.]} 


Cross-Q. 18. During that forenoon and forepart of the day do you 
know how constantly Mr. Marsh had been at the engine upon which 
this gear had been placed ” 

A. I went to look at the engine two or three times while they were 
trying to operate it. I think Mr. Marsh was there at each time. I 
do not know that he was there constantly. 

Cross-Q. 19. When you saw the engine on these occasions, when 

you visited it, was it fired up? 
819 A. It was. 
Cross-Q. 20. Did you notice how much steam it had on; if 
so, will you state? ' 

A. On one occasion, I recollect, I: noticed the gauge indicated 85 
Ibs. 

- Cross-Q. 21. How long did you remain at the engine on these oc- 
casions when you visited it, as near as you can state? 

A. I think from three to ten minutes. 

Cross-Q. 22. You had no conversation with him on those occasions 
especially ? 

A. I think not. 

Cross-Q. 23. You had a conversation with him in the office the 
next day; about what time in the day? 

A. I think, about half past one or two o’clock. 

Cross-Q. 24. Did you have more thau one conversation with him 
that day, the second day? 

A. I think not. | 

Cross-Q. 25. Had you run the engine that day before this conver- 
sation? 

A. Yes, sir. 

Cross-Q. 26. How many times? 

A. I don’t recollect only one. 

Cross-Q. 27. About how long were you observing it? 

A. But a very short time; probably five minutes. 
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Cross-Q. 28. What time was that in the day ? 
A. Not far from nine o’clock. 


[On the margin: Contradicts Hoag, Bradly, & Nichols, who said 
it wouldn’t move. | 


Cross-Q. 29. Did you see it that day after the conversation you 
referred to? 

A. I did. 

Cross-Q. 30. Where was it then? 

A. It was near the position it had been all the time that they 
were trying to operate it. 

Cross-Q. 31. How long were you observing it that day after the 
conversation with Marsh? 

A. From three to five minutes. 


820 Cross-Q. 32. Do you know whether he had then put on a 
larger reach rod or not? : 
A. He had. 


Cross-Q. 33. Was the larger reach rod on in the morning when 
you saw it that day? 
A. It was. 
Cross-Q. 34. Do you know when the stop, so called, that has been 
referred to, was placed on the engine? 
A. I do not know for a certainty. 
Cross-Q. 35. When did you first learn that it had been placed on 
the engine? 
A. That evening, just before going home. About five o’clock I 
saw a man at work at it, but didn’t see the stop. 
Cross-Q. 36. How did you then know that it was the stop referred 
to? 
A. From conversations had with Mr. Hoag and others and see- 
ing men punching holes in the boiler where the stop was to be 
laced. 
é Cross-Q. 37. You say conversations with Hoag and others. Who 
were the others? 
A. I really can’t recall. Charles Nelson, I recollect, was one. 
Cross-Q. 38. Where were the conversations? 
A. The conversation I had with him was at the time which I 
visited the engine, when they were putting on the stop. 
Cross-Q. 39. And where and when was the conversation with 
Hoag? 
A. One conversation was in the office, when I advised him to go 
to work and put it on, and another time when I visited the engine. 
Cross-Q. 40. What time in the day was the first conversation with 
Hoag in the office ? 
A. It was very soon after noon. I should think not later than 
two o'clock. 
821 Cross-Q. 41. This was the occasion when he suggested the 
use of the stop, was it? 
A. It was the occasion when I advised him to put it.on. He had 
suggested the use of the stop before. 
Cross-Q. 42. When had he suggested the use of it? 
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A. On the day before. 
Cross-Q. 43. At what time in the day? 
A. Probably at half past one or two; I couldn’t be definite. 


[On the margin: Then Marsh talked with Shepard.—C. Q. One 
hour later, after I had notice of Hoag’s plan.—C. Q. 17.] 


Cross-Q. 44. Will you state the particular description which Hoag 
gave of the device which he proposed to use to remedy the defects 
due to the springing or buckling of the reach rod ? 

A. He proposed to put some stops on the boiler. I suggested to 
htm that it would be difficult to plane the stops with sufficient deli- 
cacy to get the valve in the right position. 


[On the margin: Don’t know anything about it—See C. I. 49.] 


He said he would overcome that trouble by using set-screws. 

Cross-Q. 45. Did he describe to you the particular form of the 
stop and how it was to operate in connection with the arm carryir.g 
the reverse gear? . 

A. I don’t think he described the form of the stopat all. Simply 
when the engine was running the arm would rest on one or the 
other of the stops, according to which way the engine was running, 
and by so doing would put the strain upon the arm of the reversing 
gear or sleeve, which would otherwise be thrown upon the reach 
rod. 

Cross-Q. 46. I believe you have been trained as a mechanic, have 
you not, Mr. Shepard ? 

A. I never served an apprenticeship at any trade. In my busi- 


‘ ness I have picked up some ideas of mechanism, but consider myself 


very far from being an expert. 

Cross-Q. 47. How long have you had experience in mechanical 
matters ? 

A. Since the year 1849. 

Cross-Q. 48. Are you quite familiar with the mechanism and 
operation of steam-engines ? 


822 (Counsel for Nichols, Shepard & Co. objects to question and 

previous questions as not being proper cross-examination, 
and, further, witness not being put on to ‘estify as an expert, and 
gives notice that he will move to exclude the cross-examination for 
this reason and reasons before given.) 


A. I have had some experience for about 25 or 30 years, but but 
little until the last four or five years or five or six years. I have a 
very good general knowledge of engines. | 

Cross-Q. 49. Had you closely and critically examined the Marsh 
reverse gear previous and up to the time it was placed upon one of 


' Nichols, Shepard & Co.’s engines by Marsh at the time by you testi- 


fied, at the time of their trials,so that you can say that you then 
understood its principles and mode of operation ? 


(Counsel for Nichols, Shepard & Co. objects to the question for 
the reasons before given to previous question.) 
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A. Thad not. I had simply given it a casual examination when 
exhibited to me on the so-called Moon engine. I had given it but 
very little attention or thought. | 

Cross-Q. 50. Do you know whether Mr. Hoag mentioned more 
than one set-screw or not when he described this? 

A. I think he did. 

Cross-Q. 51. When did you first become acquainted, if at all, par- 
ticularly with the principles and mode of operation of the Marsh 
reverse gear? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination.) 


A. I saw it, at the time I before referred to, exhibited on the Moon 
engine,and understood its general features, but was not particularly 
acquainted with its workings until after we commenced building 
them, and am only particularly acquainted now with its general 
features and the result of its operation. 

Cross-Q. 52. At the time that Marsh showed you the Moon engine 
was there anything said about applying it to traction engines and 
about the changes.in form necessary to adapt it to such engines; 
and, if so, what? 


823 (Counsel for Nichols, Shepard & Co. objects to question as 
not proper cross-examination.) 


. A. There were remarks made in the room, I don’t know by whom, 
that it would bea good thing to apply to a traction engine. I heard 
no suggestions of any changes, nor of the manner of its applica- 
tion. 
Cross-Q. 53. You are vice-president of the company of Nichols, 
Shepard & Co., are you not? 
A. Iam; yes, sir. 


The taking of further depositions adjourned by consent of coun- 
sel to May 9, 1883, at 9 o’clock a. m., at the office of Nichols, Shep- 


ard & Co. 
EUGENE M. CONVERSE, 
Notary Public. 


At the office of Nichols, Shepard & Co., May 9th, 1883, at 9 o’clock 
a. m., the taking of depositions resumed. 


Present: Counsel for respective parties. 


Redirect examination of witness, Davin SHeparp, by ALEX. 
Manon, Esq., counsel for Nichols, Shepard & Co. : 


Redirect Q. 1. In answer to cross-questions 35 and 36 you state 
that you saw a man at work at the boiler on which this device was 
being applied, and also as to seeing men punching holes in the 
boiler. Please state who these party or parties were. 

A. Mr. Charles Nelson was on the boiler, apparently punching a 
hole through the boiler, very close to and nearly under the line 
shaft, or crank shaft, more properly. About the time I arrived at 


a 
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the engine Mr. Hoag came from the shop with a tap and wrench, 
and also a socket wrench which fitted onto the head of the tap to 
increase its length, so that they could turn the wrench above the 
crank-shaft. 


(Counsel for Marsh moves to strike out the answer as not being 
responsive.) 


Q. 2. Did you see any one else at the boiler while these holes 

were — punched, with the exception of Mr. Nelson and Mr. 

oag ? 

824 A. I saw no one else directly at the engine. There were 
other men about the yard. 

Q. 3. You having a certain financial interest in the present inter- 
ference case through your connection with Nichols, Shepard & Co., 
how was it that you did not offer or give testimony, in the taking 
of testimony in chief, on behalf of Hoag? 


(Counsel for Marsh objects to the question as not being proper re- 
direct and not surrebutting, and as affording no excuse for delay in 
the taking of witness’ testimony, which should have been taken on 
Hoag’s behalf as a part of his original case.) 


A. It had not occurred to me that the testimony was necessary, 
nor that the question that Mr. Hoag was the inventor of the stop 
would be brought in question, as Mr. Marsh had before admitted to 
me that Mr. Hoag was the inventor; and although I was present at 
Mr. Marsh’s examination-in-chief most of the time, I did not hear 
or understand that he at that time set up a claim that he was the 
inventor, but understood that he based his entire claim to the in- 
vention upon the device as applied to the Moon engine, and upon 
certain drafts claimed to have been exhibited to other individuals; 
that I never for a moment supposed that he laid any claim to the 
invention of the stop until I heard his rebuttal as taken before No- 
tary Reynolds. 


Recross-examination of witness, Davip SHEPARD, by Mr. 
PARKER, counsel for Marsh : 


Recross Q. 1. What time of the day was it when Nelson was on 
the boiler punching the hole in it? 
A. As near asI could judge, it was about five o’clock in the after- 
noon. 
Q. 2. Did you see the hole? 
A. I did not. 
Q. 3. Did you see Mr. Hoag do anything to it? 
A. I did not. 
Q. 4. I suppose this tap was for the purpose of cutting a screw- 
thread in the hole in the boiler, was it not? 
825 A. It was. 
Q. 5. If you did not see the hole that Nelson was apparently 
making, how can you say it was nearly under the crank-shaft ? 
A. From the motions and language of Mr. Nelson, who was punch- 
ing the hole. 
61—126 
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(Counsel for Marsh objects to all knowledge based on the language 
of Mr. Nelson as hearsay.) 


Q. 6. Judging from the motions, about how far from either side 
of a perpendicular line through the center of the crank-shaft was he 
punching the hole? 

A. Two inches. 

Q. 7. On which side of that line? 

A. The hole I saw him punching was on the side of the crank- 
shaft towards the smoke-stack. 


[On the margin: Contrary to what it actually was. ] 


Q. 8. About how far from the smoke-stack was the crank-shaft ? 
A. I should judge about eighteen or twenty inches. 

Q. 9. Did you see him at work at more than one hole? 

A. I don’t think I did; I was there but a short time. 


[On the margin: Afterward they put on an arm when tlie engine 
— such a position. | 


Q. 10. The cylinder of the engine was on the opposite side of the 
crank-shaft from the smoke-stack, I suppose ? 

A. It was. 

Q. 11. Did you afterwards take notice how the so-called stop was 
bolted to the boiler? 

A. I did not. 

Q. 12. Do you know whether it was bolted at right angles to the 
axis of the boiler or parallel with it? 


(Counsel for Nichols, Shepard & Co. objects to the question, as 
witness has stated that he had not taken partieular notice as to how 
the stop was bolted on the boiler.) 


A. I do not. 

Q. 18. About bow far from the crank-shaft and below it, in a per- 
pendicular line, was Nelson apparently making the hole—that is, the 
distance down the drop? 

A. About six or seven inches. 
826 Q. 14. About how long were you there on that particular 
occasion? I have forgotten whether you stated or not. 

A. I think about five minutes. 

Q. 15. After this interference was declared did you not understand 
that the issue (between Marsh and Hoag) was as to the invention 
of the stop ? 

A. I understood that Mr. Marsh claimed the invention of a stop, 
which he claimed to have applied to the Moon engine, claiming 
_ it accomplished the same purpose as the stop invented by Mr. 

oag. 

Q. 16. Did you not understand that the invention claimed by Mr. 
Marsh and put into interference was the same in principle of con- 
struction and mode of operation, and that he claimed the same com- 
binations that were claimed by Mr. Hoag? 
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(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination.) 


A. I did not so understand. I did not understand the principle 
of any device that he had claimed to have applied to the Moon en- 
gine. 

Q. 17. Then, if you did not understand the principle of the device 
as applied to the Moon engine, how can you say that you were mis- 
led as to the issue formed in the interference ? 

A. I understood the interference to be upon the Hoag stop, and 
did not understand that Mr. Marsh laid any claim to that device. 

Q. 18. Did you not understand that he made claim to the princi- 
ples of construction as distinguished from the form, the mode of 
operation, and the combination involved in the so-called Hoag stop ? 

A. I understood that he claimed to have a stop on the Moon en- 
gine, the form of construction or principle of which I have no knowl- 
edge. 


(Counsel for Marsh objects to the answer and moves to strike it 
out as not responsive, and witness required to answer the question 
“vea ” or “ nay.”) 


827 Q. 19. Question above repeated. 
A. Yes; but I wish to explain, and in explanation I wish 
to refer to my former answer to this question. 

Q. 20. Have not the officials of Nichols, Shepard & Co., since this 
interference was declared, frequently discussed with you and in your 
hearing the issue involved herein ? 

A. The justice and probability of winning the case, yes. As to 
my knowledge of the case and its mechanical merits, no; not until 
after tle rebuttal of Mr. Marsh before referred to. 

Q. 21. Have you not conversed with the parties or counsel as to 
the issue before the rebuttal of Mr. Marsh was taken? 

A. Please explain to me what you mean by the word “ issue.” 

Q. 22. By the word “ issue” I mean the question as to whether or 
not Marsh or Hoag were the first inventors of the invention in con- 
troversy. . 

A. I have never had any conversation with any one or any inti- 
mation from any one that Mr. Marsh was the inventor of the stop 
as we used it or claimed to be its inventor until the rebuttal testi- 
mony, before referred to, before Notary Reynolds. 


(Counsel for Marsh objects to the answer, and moves to strike it 
out on the ground that it is not responsive and is evasive.) 


Q. 23. This admission you refer to, you say Marsh made, is, I sup- 
pose, the one referred to by you in your testimony yesterday in the 
conversation in which you say Marsh said, “ We are not beat yet,” 
&e.? 


(Counsel for Nichols, Shepard & Co. objects to the question as 


misleading.) 
(After the question was asked Mr. Parker explained to witness 
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that he refers to his, witness’, answer No. 20 of the direct examina- 
tion.) 


A. Yes, sir. 

Q. 24. This was a casual conversation at that time, was it not, with 
Mr. Marsh ? 

A. It was. 
828 Q. 25. There was no particular idea at that time of any 
controversy, was there, arising about this stop plate? 

A. I had no such idea; don’t know whether Mr. Marsh did or 

not. 


[On the margin: Of no force as to admission thus Jack had got 
up a device. } 


Q. 26. I suppose the idea that impressed itself more particularly 
upon your mind was that the defects mentioned had been remedied 
in that particular manner ? 

A. That was the only idea I entertained. 

Q. 27. What time was it in the day that this conversation with 
Marsh took place? 

A. This conversation, I think, took place very soon after I re- 
turned from dinner; probably at half past one, as near as I could 

et it. ; : 
. Q. 28. Did he say anything about Hoag being then engaged in 
putting on the stop? 
+ A. Idon’t think he did. I don’t recollect any such remark. 

Q. 29. Or was going to put one on? 

A. I couldn’t say whether he said anything as to whether he was 
oing to put oneon ornot. He left the impression on my mind that 
e understood that Mr. Hoag was about to put it on. 

Q. 30. You have given us your general impression of the conver- 
sation as you then understood it, have you? 

A. Yes, sir. 

Q. 31. You don’t undertake to repeat the exact language, do you ? 

A. No, sir. 


Redirect examination of witness, Davin SHeparp, by ALEX. 
Manon, Esq., counsel for Nichols, Shepard & Co. : 


Question 1. You state in answer to recross-question No, 22 that 
you never heard it intimated that Mr. Marsh “was the inventor 
of the stop as we used it.” You mean, do you not, that you never 

heard it claimed by Mr. Marsh or any one else on his behalf 

829 that he had applied the stop plate to the engine in the early 

| art of September, 1880, when you say you saw Mr. Hoag and 
Mr. Nelson preparing to apply the device? 


(Counsel for Marsh objects to the question as not proper redirect 


for the reason that the answer referred to was not responsive, and, 
further, that it is leading.) 


_ A. Thad never heard it intimated by any one. 
DAVID SHEPARD. 
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Subscribed and sworn to before me this 9th day of May, A. D. 1888. 
EUGENE M. CONVERSE, 
[SEAL. ] Notary Public. 


Wallace W. Stilson. 


WaLLAce W. Srizson, produced as a witness and being duly 
sworn, deposes and says, in answer to interrogatories proposed to 
him by ALtex. Manon, Esq., counsel for Nichols, Shepard & Co., as 
follows, to wit: 


Direct Question 1. What is your name, age, residence, and occu- 
pation ? | 

Answer. Wallace W. Stilson; forty-two years old; occupation, a 
painter; residence, No. 6 Elm street, Battle Creek, Michigan. 

Q. 2. Were you present at the works of Nichols, Shepard & Co. 
during the application of a reversing gear to one of their traction 
engines during the fall of 1880? 

A. Yes, sir. 

Q. 3. Who did you see working on that device? 


(Counsel for Marsh objects to question as not being surrebuttal.) 


A. A. J. Hoag and Charlie Nelson. 
Q. 4. Did you do any work of any kind on that engine? 


(Counsel for Marsh objects to question as not surrebutting.) 


A. I did. 
830 Q. 5. What was the nature of the work that you did ? 


(Counsel for Marsh objects to the question as not surrebutting.) 


A. I painted the engine. 
Q. 6. Do you know the nature of the work done on that engine 
by Mr. Hoag and Charlie Nelson ? 


(Counsel for Marsh objects to question as not surrebuttal.) 


A. Yes, sir. 
Q. 7. State what it was. 


(Counsel for Marsh objects same as last above.) 


A. I saw them putting the stop on. I also saw them punch the 
holes in the boiler for the stop; saw them do that first. 

Q. 8. Why was your particular attention called to this machinery 
work being done by Mr. Hoag and Mr. Nelson? 


(Counsel for Marsh repeats objection above; also that it assumes 
a fact not in evidence.) 


A. I was waiting to paint the engine, to go to a fair, and was 
in a big hurry for it. | 

Q. 9. When you saw Mr. Hoag and Mr. Nelson applying this 
stop plate did you see any one else present or assisting in the work? 


(Counsel for Marsh objects to question as not surrebuttal, and 
repeats last above objection.) 
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A. Not at the time that they was at work at it. | 
[On the margin: Contradicts Hoag, for he says Marsh tries them. | | 
Q. 10. Did you see Mr. Michael Rainbow, John M. Henry, or Mr. | 
Elon A. Marsh present or assisting in the application of the stop | 
plate to the engine? | 
(Counsel for Marsh objects to question as not surrebutting and 
leading.) 
A. I did not. ( 
Q. 11. Was this the first engine employing this particular form of - 
reversing gear that you had seen about the works ? 
(Above objection repeated by counsel for Marsh.) 
A. Well, sir, it was; that I had any notice of or paid any atten- 
tion to. 
831 Q. 12. Were the works of Nichols, Shepard & Co. shut 
down at that time? 
(Same objection by counsel for Marsh.) i 
A. I don’t remember; I can’t say. 
Q. 13. You were waiting, were you not, to paint this particular 
engine? 
(Same objection by counsel for Marsh.) 
A. Yes, sir. | 
Q. 14. Was the engine referred to the first and only one that Mr. "7 
Marsh attempted to apply a reversing gear [to] at the works of Nich- 
ols, Shepard & Co. ? 
(Same objection by counsel for Marsh.) 
A. I don’t know, sir; I couldn’t answer. 
Q. 15. What is your position in the shops? 
A. Am foreman of the paint shop. 
Q. 16. Were you foreman of the paint shop at the time referred 
to? 
A. Yes, sir. 


Q. 17. Was that engine the first that came into the paint shop to 
be painted which showed a reversing gear similar ‘to that now used 
or built by Nichols, Shepard & Co.’ 


(Counsel for Marsh objects to the question as not surrebutting, - 
leading, and immaterial.) 


A. It was. 


Cross-examination of witness, WALLAcE W. Sritson, by Mr 
PARKER, counsel for Marsh : 


Cross-Q. 1. How long have you been at work for Nichols, Shep- 
ard & Co.? 


A. I think it is about 14 years. 
Cross-Q. 2. Do you remember the particular time in 1880 when 
Hoag and Nelson put a stop plate on a traction engine? 


ee { icine 
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A. I do not. 
Cross-Q. 3. How long were you observing them on the occasion 
you referred to? 
832 A. One day, as I remember now, is all. 
Cross-Q: 4. You painted the engine afterwards, I suppose ? 

A. Yes, sir. 

Cross-Q. 5. What time in the day did you paint it? 

A. I kept it there about six days, I think. It takes that long to 
paint one. | 

Cross-Q. 6. What time that day was it taken in there to paint? 

A. I can’t tell whether it was in the forenoon or afternoon, as I 
had other engines in there to paint; was very busy. I didn’t notice 
the time it was taken in particularly. 

Cross-Q. 7. Who took it in? 

A. If I remember, I believe it was the mule team took it in. Mr. 
Jones is the driver. 

Cross-Q. 8. Do you recollect how many engines there were in the 
shop then in process of painting ? 

A. I don’t remember; four or five, I think. 

Cross-Q. 9. Was any one assisting you in painting ? 

A. Yes, sir. 

Cross-Q. 10. Who, and how many? 

A. I declare—that was some time ago. There has been so many 
gone and come back. I had eight or ten menatthattime. I don’t 
remember the names now. 

Cross-Q. 11. About how long after you saw Hoag and Nelson to 
work on it was it drawn into the paint shops? 

A. Well, sir, I can’t tell exactly. If it was fixed up it was two or 
three hours, probably. If not fixed up it was not so long. I don’t 
remem ber hatin it was fixed up or not. 


(On the margin: Fired.] 


By consent of counsel for respective parties an adjournment taken 
until 2 o’clock p. m. May 9th, 1883, at office of Nichols, Shepard & 


Co. 
E. M. CONVERSE, 
Notary Public. 


At the office of Nichols, Shepard & Co., May 9th, 1883, at 2 o’clock 
p. m., the taking of depositions resumed. 


833  Cross-examination continued by Mr. Parker, counsel for 
Marsh—witness, WALLACE W. STILsON : 


Cross-Q. 12. Are you sure that that engine was not run into the 
paint shop by its own power? 

A. Well,sir, 1 couldn’t tell positively, but I think it was drawn in 
by the mules. 

Cross-Q. 13. They were drawing in engines every little while at 
that time, were they not? 

A. Yes, sir. 

Cross-Q. 14. You base your impression that it was drawn in by 
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the mules from the fact that they were drawing in engines with 
mules at that time? 

A. I think it was. 

Q. 15. Was this engine on the usual testing ground ? 

A. Yes, sir. 

Q. 16. I suppose at that time, or that fall, they were frequently 
testing engines, were they not? 

A. Yes, sir. 

Q.17. Do you know what Mr. Nelson’s business was about the 
shops? If so, what? 

A. He was foreman of the shipping gang. 


[On the margin: What would he be doing about the stop plate— 
doing machinist’s work? (How? )] 


Q. 18. That is, if I understand you, he had the charge of the 
loading and sending away of threshers and engines from the shops ; 
that is what you mean by that? 

A. Yes, sir. 

Q. 19. It is not unusual to see Mr. Hoag about engines, is it, when 
they are testing them’? 


(Counsel for Nichols, Shepard & Co. objects to the question and 
all the preceding questions on the cross-examination as not proper 
cross-examination.) 


A. It is not. 

Q. 20. At the time, then, that you saw Mr.. Hoag there there was 
nothing special or unusual about it to attract your attention, was 
there? 

A. Only the work they were doing; that is all. 

a 2]. What attracted your attention to the work ? 
834 . The work they was doing—the putting on the stop they 
were working at. 

Q. 22. When was your attention first called to the stop? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination.) 


A. I don’t know as I can remember the time exactly. 
2 23. When was it called to it that day ? 
Well, I went out there a good many times that day to see how 
far yk they had got so I could get the engine in. 
Q. 24. That you had done on other occasions, had you not? 
A. Not unless it was getting pretty late, so I could get my work 
done during the day. 
Q. 25. Well, you had been out there on other occasions to see how 
they were getting along testing engines ? 
A. Yes, sir. 
Q. 26. Was it getting pretty late on this occasion ? 
A. It was, according to the time I had to paint it up for the fair— 
et it ready. 
“§ 27. What time in the day was it, if you recollect ? 
A. I don’t recollect what time of the day it was. 


I EI Rigi. 2, 
<6 8 ares é 


renege 


ee ag a ae 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 489 


Q. 28. How long was Nelson working at it? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-exam ination.) 


A. I do not know. 

Q. 29. How long was Hoag working on it? 

A. I don’t know. 

Q. 30. Can’t you give us some idea ? 

A. I cannot. 

(. 3b. Was it one hour or three hours ? 

A. More than three, I should think. 

Q. 32. Was it a half a day? 

A. I don’t remember whether it was or not. 

Q. 33. Can you say it was not more than a half a day? 

A. I cannot. 
835 Q. 34. And you say you did not see Mr. Marsh there at 
all during the time Nelson and Hoag were working on that 
engine ? 

A. No, sir. 

Q. 35. That he was not present? 

A. I think he was around the works somewhere; I couldn’t say 
where. 

Q. 36. That is, you didn’t see him? 

A. I might have seen him around the works somewhere, but I 
don’t remember whether I did or not; I couldn’t say. 

Q. 37. Then if you can’t say whether or not you saw him around 
the works, how can you be sure that you didn’t see him, and that he 
was not present during the time you say Hoag was putting on this 
stop ? 

A. He was not out there when I was out there with them at any 
time. 

Q. 38. How much of the time was you out there? 

A. Probably three or four times during the day—during the time 
they was at work at it. 

Q. 40. How much time in all did you spend there while you were 
out there? 

A. I don’t remember; I have no idea. 

Q. 41. Was it over ten minutes ? 

A. Probably not, at a time. 

Q. 42. Was it forty or fifty minutes for the four or five times ? 

A. It might have been that long and it might not. 

Q. 43. Do you think thatis a fair statement of the length of time? 

A. I should think it was about that time. 

Q. 44. Would you be likely to spend forty or fifty minutes during 
three or four hours in watching Hoag experiment on an engine 
when you had a good deal other work and was very busy? 

A. Yes, sir; I would, sir. 

Q. 46. Then that is a sort of custom with you, is it? 

A. It is; yes, when anything new is going on. 

Q. 47. Are you always notified when anything new is go- 
836 ing on,sothat you can leave the paint shop and the men 
62—136 
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under your charge when you are very busy and go out and stand 
around and watch it? 

[On the margin: Fee, fo, fum.] 

A. No, sir; not always. 

Q. 48. Didn’t you see Marsh pass between the engine and the 
blacksmith shop, at any time on that occasion, back and forth ? 

A. I don’t remember that I aid, sir; my work was painting up 
the fair work; I was busy in the other end of the building—the 
paint shop. 

Q. 49. Then you don’t undertake to say that Marsh was not there 
and passing backwards and forwards during that time, do you ? 

A. Not at the time I was there he was not. 


[On the margin: Contradicts Hoag. | 


(Counsel for Marsh objects to the answer as evasive.) 


Q. 50. Question repeated. 

A. He might have passed by there a half a dozen times, for what 

know, when I was in the shop. What I am talking about is what 
I see. 

Q. 51. And Rainbow, too, for that matter, might he not? 

A. I can’t tell you; I didn’t see Mr. Rainbow at all. 

Q. 52. You are not a machinist, are you? 

A. Iam not; no, sir. . 

Q. 54. What was the first thing you saw Hoag do on that particu- 
. lar occasion ? 


(Counsel for Nichols, Shepard & Co. objects to question as not 
proper cross-examination.) 


A. It was to cut a hole through the boiler, as I recollect. 
[On the margin: Hoagsays Nelson cut the hole. Ditto Shepard.] 
Q. 55. Was there one hole or more than one? 


(Objection repeated.) 


A. I don’t remember whether there was or not. 
Q. 56. Where was it on the boiler? 
A. Between the smoke-stack-and dome. 
Q. 57. About how far from the dome, if you can tell ? 
A. I cannot. 
Q. 58. Do you know how far the dome was from the smoke-stack — 
about how far? 
837 ‘A. Well, I don’t know ; three or four feet, I guess. I never 
measured. 
Q. 59. This hole, then, would be somewhere in the centre of the 
shell of the boiler, would it not? . 
A. It would be further toward the back end, I should think. 
Q. 60. That would be toward the fire-box ? 
A. No, sir; toward the other end. 
Q. 61. Wasn’t it on one side of the center line of the boiler? 
A. On the left side as you stand facing the engine. 
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Q. 62. Are you sure about it? | 

A. Yes, sir. I am sure it was directly on top. 

Q. 63. What kind of a piece of iron was it that they were putting 
on—TI mean in shape and general description ? 

A. Well, I don’t know. I should think it was 8 or 10 inches 
long, maybe more. I never measured it; a crooked iron. I don’t 
know about the width ; probably two or three inches wide. I am 
just guessing at all of this. 

Q. 64. Anything else ? 

A.-No; I guess not. 

Q. 65. Please describe how it was attached to the boiler after it 
was on. 

A. Why, I think it was screwed on with screws; it might have 
been bolted on with bolts. 

Q. 67. I mean its position on the boiler, not particularly how it 
was fastened. 

A. It stands upon the boiler—bolted on the boiler. (Witness 
illustrates by holding up a pen-holder perpendicularly.) 


[On. the margin: Shows form put on after engine was returned. ] 


I don’t know of any other way to describe it. 
Q. 68. About how high was the upper end above the boiler? 


[On the margin: Don’t know anything about it. ] 


(Counsel for Nichols, Shepard & Co. objects to the question and 
all the preceding ones as not proper cross-examination and will 
move to exclude the same.) 


A. About 8 inches, if the iron was 8 inches long, I should 
judge. 
838 Q. 69. Curved or straight ? 
A. Curved, I rather think. 

Q. 70. Any screws in it? 

A. I think there was a screw in it for the reverse top to work 
against; it may not be the correct name for it, though. 

Q. 71. Where was that? 

A. In the bottom of the casting. 

Q. 72. The piece was cast iron, was it? 

A. I couldn’t tell for sure. 

Q. 73. Are you sure there was no screw in the upper end? 


(Counsel for Nichols, Shepard & Co. objects to question as not 
proper cross-examination and will move to exclude the same.) 


A. I am sure there was a screw in the upper end. 
[On the margin: Contradicts Hoag. ] 


Q. 74. After you saw Hoag working on this how long was it be- 
fore the matter was called again to your attention? . 


(Objection repeated.) 
A. It wasn’t called to my attention at all, as I know of. 
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Q. 75. Haven’t you talked with any one about it and about seeing 
Hoag at work on it? 


(Objection repeated.) 


A. I don’t remember as I did. 

Q. 76. From that time up to the present haven’t you talked with 
Mr. Hoag or with the officers of Nichols, Shepard & Co. about 
Mr. Hoag’s working on that engine and about what you could tes- 
tify to? 

(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. No, sir. 

Q.77. Haven’t’you talked with their counsel about what you could 
testify to? 

A. No, sir. 

Q. 78. So that when you came up here to-day to give your testi- 
mony none of the parties or their counsel knew what you could tes- 
tify to. Is that correct ? 


(Counsel for Nichols, Shepard & Co. repeats objections last above.) 
839 A. Yes, sir; they did not. 
[On the margin: A lie. ] 


Q. 79. You say, in response to question No. 17, direct, that that 
particular engine was the first that came into the paint shop to be 
eg ne having a reversing gear similar'to that now used or built 

y Nichols, Shepard & Co. I suppose you mean thatit had the same 
form of reversing gear and the same form of stop as those now used 
‘or built? 


(Counsel for Nichols, Shepard & Co. objects to the question for rea- 
sons before given, and also as misleading.) 

A. Yes, sir. 

Q. 80. But you don’t know whether they had applied this before 
that occasion or not, as a matter of fact ? 

A. I don’t think they ever had. 

Q. 81. Are you sure they have not? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. I have never seen any in my presence. 
Q. 82. Question repeated. 

(Objection repeated.) 

A. Yes, sir. 


Redirect examination of witness, WALLAcE W. Stitson, by 
Arex. Manon, Esq., counsel for Nichols, Shepard & Co. 


Redirect Q. 1. In your cross-examination you state that you never 
had any conversation with any one in regard to what you could tes- 
tify to. Do you mean to say that you never talked to any one or 
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were asked if you remembered anything in regard to the circum- 
stances connected with the painting of that particular engine? 


(Counsel for Marsh objects to the question as not proper redirect.) 


A. I presume likely, sir, that I was ordered by Mr. Nichols in re- 
gard to the painting of it—the style of it. 
Q. 2. You do not seem to understand my question. Have 
840 you ever been asked by any one since the date referred to 
when you superintended the painting of that engine whether 
you remember who was present on that date? 


(Op;ection repeated.) 


A. I don’t remember that I ever have been asked the question. 

Q. 3. Can’t you remember whether you were asked by Mr. Nichols 
whether you remembered anything in regard to the painting of that 
engine or whether you remembered being present on that date? 


(Counsel for Marsh objects to question as not proper redirect ex- 
amination.) 


A. I don’t understand what day you say being present. 

Q. 4. Has not Mr. Nichols asked you since the date you claimed 
to have seen Mr. Hoag and Mr. Nelson working on that engine 
whether you did not remember having been present and were not 
working for Nichols, Shepard & Co. on that date? 


(Same objection repeated.) 


A. He has not, to my recollection. 

Q. 5. Have you had any conversation with Mr. Hoag or Mr. E.C. 
Nichols in regard to this matter and been asked whether you remem- 
bered anything about the circumstances connected with that partic- 
ular engine ? 

A. No, sir. 

Q. 6. At the time you were watching Mr. Hoag and Mr. Nelson at 
work on that engine was there anything particular connected with 
the circumstances which enables you to identify it? 


(Counsel for Marsh objects to question as not proper redirect, the 
subject having been previously gone into both on direct and cross 
examination.) 


A. No more than there is anything when they are putting any- 
thing new on engines. I can run them myself, and I like to try 
everything that is new. 

Q. 7. Were you not ordered particularly to be on the lookout for 
that engine so as to be ready to paint it immediately? 


841 (Counsel for Marsh objects to the question as not proper re 
direct and as leading.) 
A. Yes, sir. 


Q. 8. And you watched Mr. Hoag and Mr. Nelson and paid par- 
ticular attention to this engine for this reason ? 
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(Objection to question by counsel for Marsh as not proper re- 
direct and as leading.) 


A. Yes, sir. 

Q. 9. Have you talked with Mr. Nichols lately in regard to this 
matter? 

A. No, sir. 

Q. 10: Not within the last month or so? 

A. No, sir; nor ever. . 


[On the margin: See D. Q. 22.] 


Q. 11. Was there anything particular connected with this engine 
that vou know of for its being painted as soon as possible ? 


(Counsel for Marsh objects to the question as not proper redirect ; 
the witness has already testified fully in relation to it.) 


A. Only for the fair, that I know of. 

Q. 12. Were you or not told by any one to finish the painting of 
this engine as soon as possible, so as to have it ready to go to the 
fair? | 

(Counsel for Marsh objects to the question as not proper redirect 
examination.) 


A. Yes, sir. 
Q. 13. Who by? 


(Same objection by counsel for Marsh.) 


A. Mr. Nichols and Mr. Hoag. 

Q. 14. The other engines to which you referred to in your cross- 
examination as being in the paint shop were also for the fairs ? 

A. I think they were; all of them. 


[On the margin: Can’t, then, tell anything about it; got it all 
mixed. | 


Q. 15. Different styles of engines being manufactured by the 
company, were they not? 
A. Yes, sir. 


842 By consent of counsel the taking of further deposition ad- 
journed to May 10th, 1883, at 9 o’clock a. m., at office of 
Nichols, Shepard & Co. 
E. M. CONVERSE, 
: Notary Public. 


At the office of Nichols, Shepard & Co., May 10th, 1883, at 9 
o'clock a. m., taking of depositions resumed. 


Redirect examination of Watiace W. Sritson by ALex. 
. Manon, Esq., counsel for Nichols, Shepard & Co. : 


Redirect Q. 16. Have you never testified before in this or any 
other case? 
A. No, sir. 
Q. 17. As foreman of the paint shop, is it your business to paint 
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the engines yourself, or is it your business to see that the machinery 
is brought to the paint shop and see that the men employed under 
you paint it? 


(Counsel for Marsh objects to the question as leading, not proper 
redirect, nor surrebuital.) 


A. It is. It is my business to see that the work is got in there 
complete, ready for shipping when it leaves my shop. Some parts 
of it I do myself and the remainder I see it is done. 

Q. 18. Did you anderstand when you were asked in your examina- 
tion yesterday that the question in regard to your having talked to 
any one in regard to this matter referred to any statement that you 
might have mace in regard to what you could have testified to or 
to any simple conversation as to your whereabouts upon the date 
referred to when you were watching or waiting to paint the engine? 

A. I did not. 

Q. 19. Well, how did you understand it? 

A. I understood it that I should tell whether Mr. Nichols or Mr. 
Hoag had told me what to swear toin this court. 

Q. 20. Well, did they or not ever have a casual conversation with 
you, either Mr. Nichols or Mr. Hoag, in which you were asked any- 
thing in regard to this matter? 

A. Yes, sir. 
843 Q. 21. Well, what did either one or both say to you,if you 
can remember ? 


(Counsel for Marsh objects to question as not proper redirect ex- 
amination, as incompetent and immaterial, and not surrebuttal.) 


A. About a year ago this present time, after the witnesses had all 
given their testimony in, I supposed it was all over with, I asked 
Mr. Hoag if he knew that I was present at the time he and Mr. 
Nelson were putting the stop on,and he said he remembered my be- 
ing there, and the reply was that if he had known it he would had 
me in the suit. I believe that is it as near as [ can get at it. 

Q. 22. Did you afterwards have a conversation with Mr. Nichols 
about the same matter? 


(Same objection by counsel for Marsh.) 
[On the margin: R. D. See C. Q. 18.] 


Q. 23. Then the reason you stated yesterday that you had not had 
any conversation with Mr. Nichols or Mr. Hoag was that you 
thought all jsaid questions referred to the question whether Mr. 
Nichols or Mr. Hoag had told you what to swear to? 


(Counsel for Marsh objects to the question as leading, not proper 
redirect, incompetent, immaterial, and not surrebutting.) 


A. I did. 
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Recross-examination of witness, Watiace W. Srirson, by 
Mr. ParKERr, counsel for Marsh, without waiving any ob- 
jections: 


Recross-Q. 1. When you were asked by Mr. Mahon yesterday 

this question, redirect No. 5: “Have you had any conversation 

with Mr. Hoag or Mr. E. C. Nichols in regard to this matter, and 

been asked whether you remembered anything about the circum- 

stances connected with that particular engine,” and answered, “ No, 
sir,’ do you mean to say that you understood that the ques- 

844 tion referred to requests on the part of Hoag or Nichols to 
swear for them in any particular manner ? 


(By request of witness the notary re-reads the question, and Mr. 
Metcalf, of counsel for Marsh, asks that the notary make a record of 
the fact that witness asks the question re-read. 

Counsel for Nichols, Shepard & Co. requests that in view of the 
counsel for Marsh interposing this request or statement as the wit- 
ness was about to answer this long question that the notary now 
read the question to the witness, so that he shall understand the 
same and be given a chance to answer the same intelligently. 

Counsel for Marsh states that he hasn’t the slightest objection to 
giving the witness a chance. 

Question re-read to witness by notary.) 


A. I did. 
Q. 2. Whom have you talked with since last night about this 


matter ? 


(Counsel for Nichols, Shepard & Co. objects to the question for 
the reason that it has not been shown that there has been any con- 
versation with anybody since last night, and as not being proper 
recross-exam ination.) 


A. Do you mean since court adjourned yesterday afternoon ? 
Q. 3. I mean since you left the stand yesterday. 


(Objection by counsel for Nichols, Shepard & Co. repeated.) 


A. I have talked with Mr. E. C. Nichols. 

Q. 4. Had you not told Mr. E. C. Nichols who you saw at work 
on the engine more than a month ago? 

A. I don’t remember whether I did or not. 

Q. 5. Wasn’t it more than six months ago? | 

A. I don’t know as Mr. Nichols had any conversation with me—I 
don’t remem ber—until three or four days ago. 

Q. 6. Then you wouldn’t say positively that he did not? 

A. I don’t remember of having any conversation with him in re-— 

gard to the matter. 
845 Q. 7. Question repeated. 
A. No, sir; I guess not. 

Q. 8. After the engines you had in the paint shop and this engine 

referred to were sent away to the fairs, were they returned or any of 


them? 
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(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper recross.) 


A. I don’t remember whether they came back or not. 
(. 9. Don’t you remember whether this particular one with this 
reversing gear came back ? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. I do not know. ! 

Q. 10. In order to refresh your recollection, I will state that it is 
evidence that this engine was returned from the fairs and the stop 
plate changed. Do you recollect anything about it? 


(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely irrelevant and immaterial, and also as not being proper re- 
cross-examination, and moves to strike the same out.) 


A. I do not. 
Q. 11. When engines are returned in that way are they re- 
painted ? 


(Objection by counsel for N., S. & Co. repeated.) 


A. Sometimes they need it and sometimes they don’t; when they 
need repainting they are painted. 

Q. 12. If changes are made in the mechanism—parts taken off 
and replaced by new parts—they probably would be repainted, 
would they not? 


(Objection repeated.) 


A. Yes, sir. 
Q. 13. In painting engines do you keep any record of them by 
number or otherwise? 


(Objection repeated.) 


A. I do not, unless I have orders to; it is not the custom, but I 
frequently have orders to keep track of engines. 
846 Q. 14. Did you have any orders to keep track of this en- 
gine? 


(Objection repeated.) 


A. I did not until I got through painting it. 
Q. 15. What were those orders? 


(Objection repeated.) 


A. Only to hurry it up for the fair. 

Q. 16. You kept no record of it, then, by number or any other 
means of identification? I suppose they are all numbered? 

A. I did not. — 

Q. 17. Did you keep any record so that you could tell when this 
particular engine was painted or in the paint shop? 


A. No, sir. 
WALLACE W. STILSON. 
63—136 
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Subscribed and sworn to before me this 10th day of May, A. D. 


1883. 
EUGENE M. CONVERSE, 
(SEAL. | Notary Public. 


Franklin T. Roberts. 


FRANKLIN T. Rozserts, produced as a witness and being duly 
sworn, does depose and say, in answer to interrogatories proposed to 
him by Avex. Manon, Esq., counsel for Nichols, Shepard & Co., as 
follows, to wit: 


Direct Question 1. State your naine, age, residence, and occupa- 
tion. 

Answer. Franklin T. Roberts; age, 35 years; residence, Battle 
Creek, Michigan; my occupation is clerk in the office of Nichols, 
Shepard & Co. 

2. 2. You are chief clerk, are you not? 

. Yes, sir; 1 am. 
Q. 3. Do you know whether or not Nichols, Shepard & 
847 Co. keep daily cash book, where the entries of all moneys 
paid and received are kept ? 


A. I do. 

Q. 4. Can you produce that book or, if more than one, can you 
produce the book or books containing the payments and receipts 
for the months of July, August, September, and October for the year 
1880? And, if so, please produce it. 


(Counsel for Marsh objects to question as not proper surrebuttal, 
tal, as within the commissioner’s decision, irrelevant and incom- 
“pean immaterial, not original evidence of any facts supposed to 

e recorded in said books, and no proper foundation laid for their 
introduction.) 


A. I can and do produce it. 


(Book marked “ Franklin T. Roberts No. 1, May 10, 1883, E. M. 
Converse, notary public,” for identification.) 


Witness says: This book is a memorandum book or blotter of 
the daily cash transactions kept in the office of Nichols, Shepard & 
Co. Upon it are entered all items of cash or moneys paid out by 
Nichols, Shepard & Co. The only instances where items are not 
fully entered on this book are from our bills-receivable depart- 
ment. The items from that department are stated elsewhere, and 
copied to this book by total footings; also the total footings of 
amounts paid for labor are copied to this book by total footings from 

e@ pay-roll book. With the exception of these two items of our 
ctior nt and pay-roll department, all items are in- 


Dow book marked “ Franklin T. Roberts No. 1” con- 
of the cash transactions for the months of July, August, 
er, and October, 1880, and do you know whether that is the 
20 ad Nichols, Shepard & Co. at the time referred to? 
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_ (Objection repeated, and also the book is the best evidence of what 
it contains.) 7 


A. It does and it is. 


(Counsel for Nichols, Shepard & Co. offers the book marked 
848 “Franklin T. Roberts No. 1” in evidence and requests the 
Be to mark the same “ Hoag’s Exhibit Franklin T. Rob- 

erts No. 1.” 


Counsel for Marsh repeats his former objection, and adds that it 
does not appear to be a book of original entries.) 

Boox marked by notary as “ Hoag’s Exhibit Franklin T. Rob- 
erts No. 1.” 


Q. 6. This book contains, does it not, all small items of receipts 
and expenses that could have been paid at the ‘time before men- 
tioned, and also the totals of the labor and other account referred to 
by you? | 

(Objection repeated by counsel for Marsh; also question is lead- 
ing ; that the book is the best evidence of what it contains.) 


A. It does. 
Q. 7. And is it necessary or not that said accounts should be en- 
tered therein ? 


(Objection by counsel for Marsh to all testimony founded on the 
book.) 


A. It is. | 
Q. 8. These iteme are entered into the book by the different clerks 
who have charge of the different accounts ? 
A. They are. 
| Q. 9. Are you or not a notary public? 
A. Iam. 


(Paper offered and same marked “ Franklin T. Roberts No.2” by 
notary for identification, and same shown witness.) 


Q.10. Is the signature there as notary public your signature or 
not? 

| (Counsel for Marsh objects to question as irrelevant, incompetent, 
and immaterial.) 


| A. It is. | 
Q. 11. Did the party whose signature to the affidavit appears sign 

and subscribe the same before you on the date therein referred to? 

I refer to the paper marked “ Franklin T. Roberts No. 2,” now 

handed you. 

849 (Counsel for Marsh repeats objection as incompetent, irrel- 

evant, immaterial, and not surrebutting, and that the no- 

tarial certificate is the only evidence receivable to prove the fact 

involved in question.) 

A. He did. 

Q. 12. Can you identify his signature to said paper ? 
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(Objection repeated by counsel for Marsh.) 


A. I can. 


(Paper now offered in evidence as the original affidavit of George 
A. Stillman and in support of the motion before the honorable Com- 
missioner of Patents to take surrebuttal testimony on behalf of 
Nichols, Shepard & Co., assignees of Hoag, and counsel for Nichols, 
Shepard & Co. requests the notary to mark the same in evidence as 
“ Hoag’s Exhibit Franklin T. Roberts No. 2.”) , 

Paper referred to shown counsel for Marsh, who asks witness : 


Q. 1. Did you write the body of this affidavit? 


(Counsel for Nichols, Shepard & Co. objects to the question as 
being improper at this time; and, further, that after the signature 
of the party making the affidavit, and the same had been sworn to, 
it becomes his, independent of whom the body of the affidavit was 
written by.) 


A. I did not. 
Q. 2. Do you know who did? 


(Objection repeated.) 


A. I did not see it written. 
Q. 3. Do you know the handwriting? 


(Objection repeated.) 


A. I think I do. 
Q. 4. Whose is it? 


(Objection repeated.) 


A. I think a portion of it was written by F. W. Dunning and a 
portion of it by E. C. Nichols. | 
Q. 5. What portion of it by Mr. Dunning? 


(Objection repeated.) 


A. The first nine (9) lines of the document. 
850 Q. 6. You mean the entitling to the instrument? 


‘(Objection repeated ) 


[On the margin: Object to exclude this affidavit.] 
A. Yes, sir. | 


(Counsel for Marsh now objects to the introduction of said affi- 
davit in evidence for the reasons— 

1st. That there is no venue laid in said affidavit. 

2d. That it appears to be written, not by the affiant, but a party - 
in interest. 
3d. That no proper foundation has been laid for its introduc- 

on. 

4th. That it is not such a statement or such previous testimony of 
the affiant as would entitle it, on a showing of his death, to be read 
in evidence, it being a mere ex parte statement. 
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Sth. That counsel for Marsh has had no opportunity to cross- 
examine said Stillman. | ' 
6th. Is incompetent, irrelevant, and immaterial. | 
Paper marked by notary as “ Hoag Exhibit Franklin T. Roberts 
No. 2” and received in evidence.) 


By consent of counsel, taking of depositions in this matter ad- 
journed to 2 o’clock p. m., May 10, 1883, at the office of Nichols, 


Shepard & Co. 
E. M. CONVERSE, 
Notary Public. 


At the office of Nichols, Shepard & Co.,in Battle Creek, May 10th, 
1883, at 2 o’clock p. m., taking of depositions resumed. 


Direct examination of witness, FRANKLIN 1’. RoBerts, con- 
tinued : 


Direct Question 138. Mr. Roberts, at the time of the execution of 
the paper “ Franklin T. Roberts No. 2” were you acting in your 
capacity as notary public in Battle Creek, Michigan, and was said 
affidavit subscribed and sworn to before you in that place? 


(Counsel for Marsh objects to the question on the ground 
851 that he cannot supply the venue to the affidavit by parol evi- 
dence.) 


A. I was and it was. 
Q. 14. Is the book marked “ Franklin T. Roberts No. 1” a book 
of original entries ? 


(Counse! for Marsh objects to question, as witness has already 
stated how the book is made up; and, further, that from such testi- 
mony it appears that the entries in said book are made by other per- 
sons than himself, and that his testimony would be but hearsay ; 
and, further, the objections are renewed that were made to the in- 
troduction of the book itself in evidence.) 


A. It is, with the exceptions before mentioned. 

Q. 15. What are those exceptions ? 

A. The items that came from our bills receivable or collection de- 
partment and the pay-roll department. 

Q. 16. In what book are the original entries of the pay department 
or pay-roll? | 

(Counsel for Marsh objects to the question as immaterial.) 


A. Original entries of payments made on other days than the 
regular pay days are made in this book, the exhibit. Payments 
that are made on regular pay days are entered on the book contain- 
ing the pay-roll. 

Q.17. By whom are the pay-roll entries made on either of these 
books? 

A. Usually by the paymaster; the regular paymaster. 

Q. 18. Who is the regular paymaster of Nichols, Shepard & Co.? 


(Counsel for Marsh objects to question as immaterial.) 
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A. George F. Barrows. 
Q. 19. Do you know whether he makes all the entries in the regu- 


lar pay-roll ? 


(Counsel for Marsh requests the notary to caution the witness to 
testify from his own knowledge, which the notary does accordingly.) 


A. He does. 
852 Q. 20. Do you, as chief clerk for Nichols, Shepard & Co., 
have a general supervision over the clerical force employed 
by them ? 
A. Ido. 
Q. 21. Do you know whether the party who executed this affidavit, 
“ Franklin T. Roberts No. 2,” was in the employ of Nichols, Shepard 
& Co. at any time? , 
A. I do. 
Q. 22. Can you tell me about when he was employed by them ? 
A. I can. 
Q. 23. Give me as near as you can the time he was employed, if you 
know. 
_A. At the time the corporation of Nichols, Shepard & Co. was or- 
ganized. 
Q. 24. When was that, if you know ? 
A. I think it was in June, 1878. 
Q. 25. Has he been employed continually by them up to the pres- 
ent time or not? 
A. He has; up to the time of his death. 
Q. 26. When was that? 
A. I think it was in February, 1883. 


(Counsel for Marsh, before proceeding to cross-examine the wit- 
ness, requests counsel for Nichols, Shephard & Co. to state what he 
expects to show by the introduction of the book marked “ Hoag’s 
Exhibit Franklin T. Roberts No. 1.” 

Counsel for Nichols, Shepard & Co. replies that what he expects 

aere by the introduction of this and other books and time-slips 

ully set forth in the affidavits and motion papers filed in the 
United States Patent Office in support of Hoag’s motion by his as- 
signees to take this surrebuttal testimony. 

Counsel for Marsh declines to proceed to cross-examination of wit- 
ness until all the books and —— are eer, the particular 
part of the book supposed to be material to this case not being 

pointed out. 
853 Counsel for Nichols, Shepard & Co. replies that as the point 
of inquiry in this case is well known by counsel for Marsh 
_ relates to the employment and payment on a particular day of par- 
ti ator ge Sg rebuttal on behalf of Mr. Marsh, and as the book 
as bi with the dates of the payments, and as he has included 
_ in his examination four months of payments made, he cannot do 
nore than he has done further than to produce pay-roll for the in- 
ction and assistance of counsel for Marsh, which he will now do. 
er stat t he will produce any account book, time-roll, 
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or slips which counsel for Marsh may request at this time which 
he can show has any bearing on the case or will assist him in the 
least in the cross-examination of this or other witness to be pro- 
duced. Counsel for Nichols, Shepard & Co. now produces, as before 
stated, the “labor record” from November Ist, 1879, to June 27th, 
1881, inclusive, including the time and pay of the different em- 
ployees and workmen of said Nichols, Shepard & Co. and including the 
dates which are referred to, as showing that the parties produced in 
rebuttal by Marsh were not in their employ nor at work at their 
shops on the days claimed by them. He also produces “labor 
ledger,” embracing the separate accounts of all the parties in their em- 
ploy, showing the number of days’ labor, amount of cash paid to 
each during the dates therein shown, and requests the notary to 
mark said books for identification “Hoag’s Exhibits Franklin T. 
Roberts Nos. 3 and 4.” He also produces time-rolls of Nichols, 
Shepard & Co. from July 15th, 1880, to October Ist, 1880, and re- 
quests the notary to mark the same “ Hoag’s Exhibit Franklin T. 
Roberts No. 5” for identification. Labor record and labor ledger 
respectively marked “ Hoag’s Exhibits Franklin T. Roberts Nos. 3 
and 4” and time-rolls of N., S. & Co. marked “ Hoag’s Exhibit 
Franklin 'T. Roberts No. 5” by notary public.) 


Direct Q. 27. The books marked “ Franklin T. Roberts No. 3” 

and “Franklin T. Roberts No. 4” and papers, time-rolls, 

854 “Franklin T. Roberts No. 5” shown witness, and he re- 
quested to identify and to state what the same are. 

A. The labor record marked “ Franklin T. Roberts No. 3” is a 
book in which is enrolled the names of the employees in and about 
the factory of Nichols, Shepard & Co. and in which is kept a record 
of the time that each is employed, and also of the payments of all 
payments made to each. The labor ledger marked “ Franklin T. 
Roberts No. 4” is the book in which are kept the accounts of the 
several employees, and the accounts in this ledger are made up from 
the labor record. The next is lists of the employees in their several 
departments, and upon which the foreman of each department keeps 
a record of the time that the employees are at work for the com- 
pany. These lists are gathered up and taken to the office of Nich- 
ols, Shepard & Co. and copied to the labor record. The lists are 
marked “ Franklin T. Roberts No. 5.” 

Q. 28. Are these the books referred to by you, “ Franklin T. Roberts 
Nos. 3 and 4,” as being kept by Mr. Barrows? 

A. They are. 

Q. 29. Do they embrace the accounts of all laborers employed by 
Nichols, Shepard & Co. in the months of July, August, September, 
and October, in the year 1880? 

A. They do. | 

(). 30. Do the time-rolls embrace the time of all laborers em- 
ployed in the different shops by Nichols, Shepard & Co. during the 
months of July, August, and September, 1880? 

A. They do; from July 15th, 1880, te October Ist, 1880. 
Q. 31. Were those the only labor ledger, labor record, and time-slips 
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kept by Nichols, Shepard & Co. or their employees for them during 
the dates above mentioned ? 

A. They were. 

Q. 32. They show all payments and time of employees of that 
concern that could have possibly been made between those dates ? 


(Counsel for Marsh objects to the question as leading.) 
A. I think they do. 


855 (Counsel for Nichols, Shepard & Co., having now produced 
in evidence or offered the same at this time at the request of 
counsel for Marsh and identified them, now turns the witness over 
to counsel for Marsh for cross-examination, and counsel for Nichols, 
Shepard & Co. does now offer thesaid books, “ Hoag’s Exhibits Frank- 
lin T. Roberts Nos. 3 and 4,” and the time-rolls, “ Franklin T. Rob- 
erts No. 5,” in evidence again. 
Before entering his objection counsel for Marsh desires to ask the 
witness Roberts a few questions in relation to the exhibits.) 


Q. 1. These books, “ Hoag’s Exhibits Franklin T. Roberts Nos. 3 
and 4,” are not in your handwriting, are they? 

A. They are not. 

Q. 2. In whose handwriting are they, if you know? 

A. I think I identify the handwriting as that of George F. Bar- 
rows. 

Q. 3. Did you see him make the entries in these exhibits ? 

A. Not all of them. 3 

Q. 4. Do you know whether any entries were made in any other 
books or papers of the transactions recorded in these exhibits before 
they were so recorded ? 

A. I do not. 

Q. 5. Can you say whether or not these are books of original 
entries ? 

A. They are books of original entries. 

Q. 6. What do you understand by books of original entries ? 

A. I understand them to be books in which are copied any trans- 
actions. 

Q. 7. Do you know whether the work of which these books pur- 
port to be a record was actually done by the persons whose names 

appear therein? j 
856 A. I was not personally present at the time the work was _ 
purported to be done. 

Q. 8. Do you know whether the payments of money purported to 
be recorded in these books were actually made—i. ¢., of your own 
knowledge? 

A. I did not personally see any of the payments made. 

Q. 10. Then you don’t know of your own knowledge that the 
we ~ wages to are actually a correct record of timeand payment? 

. No. 
Q. 11. Have you had entire charge of these books? And, if not, 


ce _ State to what extent you have had charge of them from the Ist of 


, 1880. 
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A. I never had any charge of the books. 

Q. 12. Do you know anything about the manner in which they 
were kept particularly or only in a general way, as a part of the 
. system of book-keeping? I mean did you have particular knowl- 
edge of the manner and facts of the entries in these books, they 
coming under your observation repeatedly, or is your knowledge of 
them based principally upon the knowledge of their existence, as a 
part of the book-keeping system of Nichols, Shepard & Co. ? 

A. Well, my knowledge is based on the details of the system as 
well as on the general system of book-keéping. 

Q. 13. Referring to “ Hoag’s Exhibit Franklin T. Roberts No. 5,” 
did you se> those pay-rolls or time-rolls made out? 

A. No. 

Q. 14. You have no personal knowledge that the men whose names 
are — actually worked the time that is specified, have you ? 

A. No. 

Q. 15. And can you swear positively of your own knowledge that 
they show or that Exhibits Nos. 3 and 4 show the names of all the 
laborers that may have worked more or less or all of the time that 
work has been done by laborers for Nichols, Shepard & Co. during 

the times purporting to be covered by these exhibits ? 
857 A. No. 


(Counsel for Marsh now objects to the introduction of these ex- 
hibits on the ground heretofore specified in relation to Hoag’s Ex- 
hibit Franklin T. Roberts, No. 1; and, further, that Nos.3 and 4 are 
not shown to be books of original entries, and generally that the 
proper foundation has not been laid for their introduction by com- 
petent testimony. 

Counsel for Nichols, Shepard & Co. states that these books, Ex- 
hibits Nos. 3 and 4, and time-slips, Exhibit No. 5, were introduced 
and offered in evidence by him at the request or demand of Mr. 
Parker, of counsel for Marsh, and for the purpose of assisting him, 
Mr. Parker, in his cross-examination of this witness, Roberts, on other 
matters, it not being claimed by counsel for Nichols, Shepard & Co. 
that this witness knew or could testify to the payments or time en- 
tries made therein, and he, said counsel for Nichols, Shepard & Co., 
only examined the witness as far as it was necessary to identify 
these books and time-slips as the ones used by Nichols, Shepard & 
Co. for the purposes stated ; that after this, Mr. Parker having pro- 
ceeded to cross-examine the witness, he has thereby waived his 
right to object at this time. 

Mr. Parker, counsel for Marsh, simply refers to the record and 
rules of practice governing the production of books and papers as 
testimony, and counsel for Marsh gives notice that he will move to 
strike from the record the books and papers for want of proper proof 


preliminary to their admission.) 
FRANKLIN T. ROBERTS. 


Taken, subscribed, and sworn to before me this 10th day of May, 
A. D. 18883. EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 
64—106 
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By consent an adjournment of further depositions taken until 
May 11th, 1883, at 9 o’clock- a. m., at the office of Nichols, Shepard 


& Co. : 
E. M. CONVERSE, 
Notary Public. 
May 10th, 1883. 


858 At the office of Nichols, Shepard & Co., May 11th, 1883, at 
9 o’clock a. m., the taking of depositions resumed in pursu- 
ance of adjournment. 


Andrew Thomson. 


ANDREW THOMSON, produced as a witness and being first duly 
sworn, does depose and say, in answer to interrogatories proposed to 
him by ALex. Manon, Esq., counsel for Nichols, Shepard & Co., as 
follows, to wit: 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 

Answer. Andrew Thomson ; thirty-five years; residence, Battle 
Creek, Michigan, and am by occupation a machinist. 

Q. 2. Were you at work for Nichols, Shepard & Co. in the latter 
part of the summer and first part of the fall of 1880, when the shops 
were shut down ? 

A. Yes. 

Q. 3. Were you at work in the shops from the Ist to the 15th of 
September ? 

A. Yes. 

Q. 4. What is your position and what was it at that time? 

A. Foreman of the machine shops—the engine department. 

Q. 5. You are compelled, are you not, to know the different work- 
men — under you or employed in your particular shop? 

A. Yes. 

Q. 6. Is there a blacksmith’s forge in your shop or the building 
in bya you work, or was there one at the time above referred to? 

. Yes. 
, Q. 7 Who worked at that forge up to the time the shops were shut 
own 


(Counsel for Marsh objects to the question as incompetent, imma- 
terial, and not surrebuttal.) 


A. Robert Mamby, Michael Carrigan. There are three forges in 
that shop. 
859 Q. 8. Do you know Michael Rainbow ? 
A. Yes. : | 

Q. 9. Had he worked at one of those forges before the shops were 
shut down? 

A. Yes. 

Q. 10. Was he at work at any of them during the time the shop 
was shut down ? 
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(Counsel for Marsh objects to the question as not surrebutting and 
leading.) 

A. No. 

Q. 11. Was he working about the shop at all during the first part 
of ag eae. between the lst and 15th of September, 1880? 

4A. INO. 

Q. 12. Do you know whether he was at work at all at the works 
of ee Shepard & Co. during that time? 

A. No. 

Q. 13. Do you mean that he was not? 


(Counsel for Marsh objects to the question as leading.) 


A. Yes; in those shops. 

Q. 14. Do you keep a time-roll of the men working in your shop ? 

A. Yes. 

Q. 15. Please examine the paper now handed you and tell me if 
you know what it is, the same being “ Hoag’s Exhibit Franklin T. 
Roberts No. 5”? 


(Witness shown “ Hoag’s Exhibit Franklin T. Roberts No. 5.” 

Counsel for Marsh renews his original objection to this exhibit 
and all testimony founded on it. 

Question withdrawn by counsel for Nichols, Shepard & Co.) 


Q. 16. Do you know John Henry or John M. Henry ?, 

A. Yes. 

Q. 17. Was he or not at work in your shop on the 8th of Septem- 
ber, 1880? 

A. He was not. 
860 Q. 18. Do you know whether he was at work about the 
shops of Nichols, Shepard & Co. on that date? 
A. I do not. 
Q. 19. Did you see him about the shops on that date ? 


(Counsel for Marsh objects to the question as incompetent.) 
A. I did not. 


Cross-examination of witness, ANDREw THomson, by Mr. 
PARKER, counsel for Marsh : 


Cross-Q. 1. When was your attention first called to the point 
whether or not Rainbow and Henry worked in the shop on the 8th 
of September, 1880? 


(Counsel for Nichols, Shepard & Co. objects to the question as in- 
competent and immaterial.) 


A. In conversation with Michael Rainbow himself at that time, 
I cannot give you the exact date. 
Cross-Q. 2. State the date as near as you can. 


(Objection repeated.) 
A. After this suit was begun. I couldn’t tell. 
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Q. 3. Well, can’t you tell whether it was last year, the year before 
or this year? Can’t you give us some idea about it? 


(Objection repeated.) 


A. In 1881. I will put it that way. 
Cross-Q. 4. Well, can’t you say what part of the year it was; 
whether it was-in the summer, fal], or winter of 1881 ? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. I could not. | 
Cross-Q. 5. Where was this conversation with Rainbow that first 
called your attention to it? 


(Objection repeated.) 


A. At his forge. 
Cross-Q. 6. What shop was that in? 

A. In the boiler shop. 

861 Cross-Q. 7. What was said ? 

A. The conversation was on the suit, and we were arguing 
with one and another, he saying I was’nt present and I saying he 
wasn’t present at that time; that is all. 

Cross-Q. 8. When you say boiler shop you mean the boiler shop 
of Nichols, Shepard & Co.? 
A. Yes, sir; it is numbered. 


(Counsel for Marsh offers a paper and asks that the notary mark 
the same for identification as “Andrew Thomson No.1.” The said 
paper is admitted by counsel for Nichols, Shepard & Co. as being 
taken from one of the circulars of Nichols, Shepard & Co.; the 
same marked by notary as “Andrew Thomson No. 1.” 

Paper marked “Andrew Thomson No. 1” shown witness.) 


— Cross-Q. 9. Will you state whether or not this wood-cut is a toler- 
ably fair representation of the relations of the various buildings 
comprising the works of Nichols, Shepard & Co.? 


(Counsel for Nichols, Shepard & Co. objects to the paper, and also 
the question; as being entirely irrelevant and immaterial and not 
proper cross-examination.) 


A. It is. 

Cross-Q. 10. Will you point out and mark the boiler shop? Just 
put your initials on the boiler shop. 

A. (Witness marked building marked “engine shop” “ A. T. 1” 
in red.) 

Cross-Q. 11. Now will you mark the building that you say con- 
a the forge that Rainbow worked at previous to September, 
. A. Yes. (Witness marks building called “engine shop” “ A. T. 
2” in red ink.) 

Cross-Q. 12. What.reason have you for knowing that Rainbow 
was not at work on the 8th of September, 1880? 

. A. I was foreman of the shops at that time and ought to have 
nown. 
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Cross-Q. 13. When did you become foreman ? 
862 A. Immediately after the witlidrawal of the other foreman, 
Griffith or Griffin. 

Cross-Q. 14. When did he withdraw ? 

A. The day after the shops shut down. 

Cross-Q. 15. You have been sworn in this matter before, have you 
not, Mr. Thomson ? 

A. I have. 

Cross-Q. 16. Of what shop or shops did you become foreman ? 

A. No. 2, No. 1 not having been occupied yet. 

Cross-Q@. 17. In speaking of Nos. 1 and 2 do you mean these 
ay 1 and 2 you have marked on this exhibit, “ Andrew Thomson 
No. 1”? 

A. Yes. 

Cross-Q. 18. Now, were you appointed foreman until the shops 
commenced to running with full force again? 

A. Yes. 

Cross-Q. 19. Did you make out the time-roll for those shops while 
you were foreman? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-examination.) 


A. I do not remember, previous to starting up. 


Cross-Q. 20. Do you know whether any time-rolls were made of 
those shops previous to starting up? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Yes; there must have been. 
Yross-Q. 21. Do you know of your own knowledge that there 
were? 


(Objection repeated.) 


A. I cannot remember. 

Cross-Q. 22. Have you looked over this exhibit—* Hoag’s Exhibit, 
Franklin ‘T. Roberts No. 5 ”—purporting to be the time-rolls from 
July 15th to October Ist, 1880 ? 


(Counsel for Nichols, Shepard & Co. objects to question as irrele- 
vant, immaterial, and not proper cross-examination.) 


A. I have not. 
863 Cross-Q. 23. Will you now look at them and state if there 
are any there you have signed as correct? 


Exhibit “ Franklin T. Roberts No. 5” shown witness. 
(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. There is not. 

Jross-Q. 24. Are there any there made by you and in your hand- 
writing ? 

A. There is not. | 

Cross-Q. 25. Are you acquainted with the manner of making up 
the time-rolls? 


me oh 
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(Counsel for Nichols, Shepard & Co. repeats his objection.) 
A. Only as they appear on the sheets in reference to the men 


under my control. 
Cross-Q. 26. Well, you make up for your shop statements of the 


-men’s time similar to these in this exhibit, Franklin T. Roberts No. 


5, do you not? | 
(Counsel for Nichols, Shepard & Co. repeats his objection.) 


A. I do when the shops are running. 

Cross-Q. 27. So that you are acquainted with these forms ? 

A. Yes. 

Cross-Q. 28. Calling your attention to sheet four (4) of this ex- 
hibit, “Franklin T. Roberts No. 5,” to the word “ Thomson,” will 
you explain what the row of figures (opposite that name) mean, 
commencing at the first, so that we may understand the manner in 
which it is kept? 

(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. The figure “10” is ten hours over time for Sunday. The fol- 
lowing 12 fives are five hours for the forenoon and five (5) hours for 
the afternoon. The figure seven (7) following stands for the num- 
ber of days, constituting the whole number of hours during the 

week, or seven days on the ten (10) hour system. 
864 Cross-Q. 29. How do you know that the first 10 refers to 
Sunday work? | 
A. Because it is invariably put in that place or position on the 


‘ time-roll. 


Cross-Q. 30. Does it not sometimes happen that a man would 
work some hours in a previous week at odd times and then have it 
credited up on the next regular time-roll in addition to the other 
work shown on the time-roll ? 


(Counsel for Nichols, Shepard & Co. objects to this and previous 
question for reason before given to cross-question 22.) 


A. No; every hour a man works over the time on each day is 

iven to him opposite his name on the following day. 

Cross-Q. 31. Question repeated. I was not speaking of extra time 
or over time merely. I mean that if a man works, say, one hour 
or two in one day during a week, and then perhaps an hour or so 
another day or another week, and that subsequently, a week or so 
later, he commences regular work, would not the odd times he had 
worked previously tothe regular work be added to the time roll of 
the week of regular work? I don’t mean this as a regular custom, 
but does not this sometimes happen ? 


(Objection by counsel for Nichols, Shepard & Co. repeated.) 
A. I never knew of such an instance. 
Cross-Q. 32. That is to say, you don’t recollect of such an in- 


stance ? 
A. I never heard of such an instance and never practice that 


myself. 
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Cross-Q. 33. You are positive about that, are you, so far as your 
knowledge extends ? 

A. Yes. 

Cross-Q. 34. Are you any more positive about that than you are 
med y ou became foreman of those shops the fore part of September, 

A. Just as positive; yes, in my own case. 

865 Cross-Q. 35. Have you any recollection of what you were 
doing on the 8th of September, 1880? 


[On the margin: See p. 147, C. Q. 9.] 


A. Not on that particular day. 

Cross-Q. 36. Then you have no recollection of whom you were 
working with on that particular day, have you, and what they were 
doing ? 

A. I have. 

Cross-Q. 37. Whom were you working with ? 

A. A. J. Hoag, E. Etbridge, and others. I don’t remember their 
names. 

Cross-Q. 38. What were they doing? 

A. Those names that I have mentioned—A. J. Hoag, E. Ethridge— 
were at times assisting me in various jobs of repairs about the shop. 
That is all. 


By consent, the taking of further depositions in this matter ad- 
journed to 2 o’clock p. m., May 11th, 1883, at the office of Nichols, 
Shepard & Co., in Battle Creek, Michigan. 

E. M. CONVERSE, 
Notary Public. 


At the office of Nichols, Shepard & Co.,in Battle Creek, Michi- 
gan, May 11th, 1883, at 2 o'clock p. m., taking of depositions re- 
sumed in pursuance of adjournment. 

E. M. CONVERSE, 


Notary Public. 


Cross-examination of Mr. ANDREw THoMsOoN continued by 
Mr. PARKER, counsel for Marsh : 


Cross-Q. 39. Referring to this diagram, Andrew Thomson No. 
1, which shop do you mean ? 

A. No. 1. 

Cross-Q. 40. Do you now recollect what jobs of repairing you were 
doing in that shop on that si 

A. I do not on that particular day. 

Cross-Q. 41. Do you know how much of the day those men were 
engaged rec you? 

I do not. 
866 - Cross 42. At that time did you have charge of the men 
in shop marked “A. T. 2”? 

A. Yes. 
Cross-Q. 43. How many forges were there in that shop then ? 
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A. Four (4). 
Cross-Q. 44. Will you describe them? 


(Counsel for Nichols, Shepard & Co. objects to question as irrele- 
vant and immaterial.) 


A. Three (3) brick forges, one portable forge. 

Cross-Q. 45. What kind of a forge was it that Rainbow worked at 
during the preceding year ? 

A. A brick forge. 

Cross-Q. 46. Referring to this exhibit, Andrew Thomson No. 1, 
in which shop was this forge? 

A. No. 2. 

Cross-Q. 47. Now, how do you know that he was not at work at 
that forge on that day or on that 8th of September ? 

A. Because I have no recollection of his being there. 

Cross-Q. 48. You have mentioned John Henry. Do you say that 
Henry was not at work for Nichols, Shepard & Co. during the week 
of September 8th, 1880? 

A. Not in those shops. 

Cross-Q. 49. What was his department? 

A. He used to be in my department or shop before I discharged 
im. 

Cross-Q. 50. Was he in your department at that time? 

A. No. 

Cross-Q. 51. In whose was he, if you know? 

A. I don’t remember; he had worked in several places around 
the institution. 

Cross-Q. 52. Do you recollect putting-up or repairing some line 
shafting at about that time? 

A. I do. 

Cross-Q. 53. Can you tell the date or dates? 

A. Between the Ist and 30th of that month. We were all the 

month at it. 
867 Cross-Q. 54. In order to refresh your recollection I will ask 
you if you recollect about Rainbow’s assisting or rather, per- 
haps, making some suggestions in the manner of putting up the 
scaffolding for the erection of the shafting ? 

A. No. 

» Cross-Q. 55. Do you recollect about Manby and Briggs coming to 
the shops and getting some pipe cut for use in a drive-well at about 
that time? 

(Counsel for Nichols, Shepard & Co. objects to the question as 
being immaterial.) 

A. Yes. © 

Cross-Q. 56. Do you recollect whether Rainbow was there on that 
occasion ? 

A. I do not; they were there so often. 

Cross-Q. 57. Was Mr. Marsh there about that time? 

(Counsel for Nichols, Shepard & Co. objects to the question as not 
Hapa cross-examination .) ~ 
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A. He may have been around the premises, because he was around 
there all the time. 

Cross-Q. 58. Well, do you recollect seeing him there during the 
fore part of September, 1880? 

A. Yes. 

Cross-Q. 59. Do you recollect seeing him on the 8th? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 


proper cross-examination.) 


A. I do not. 

Cross-Q. 9, After talking with Rainbow about this matter, when 
was the next time that you talked with any one about it? 

A. I couldn’t specify any time, it was so often. 

—s 61. You talked with Mr. E. C. Nichols about it, I pre- 
sume 


(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely immaterial.) 


A. Yes. 
Cross-Q. 62. And told him what you knew about it? 


868 (Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Yes. 

Cross-Q. 63. When was the first time that you did that, or about 
how long ago? 

A. About a year ago, I should think. 

Cross-Q. 64. Now, who or what first called your attention to the 
question of Rainbow’s working at the shop in September, 1880? I 
suppose that at the time there was nothing in particular that would 
call it to your attention, no more than any other of the daily mat- 
ters transpiring around the shop? 

A. Through his own remark to other painters—that I wasn’t here 
at the time—and their coming and telling me about it; that brought 
about the conversation with him about that question whether he 
worked here or not. 

Cross-Q. 65. This is, you had heard that he had said so, if I under- 
stand you? 

A. Yes. 

Cross-Q. 66. You made an affidavit some time in last November, 
did you not, in this case, or about that time? 

A. Sometime; I couldn’t say the date ; if that is the date it must 
be so. 

Cross-Q. 67. You know Frank W. Dunning, do you? 


(Counsel for Nichols, Shepard & Co. (objects) as entirely imma- 
terial.) 


A. Yes, sir. 
Cross-Q. 68. And that affidavit was sworn to before him as notary 
public ? 


(Objection renewed.) 


A. Yes. 
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(Counsel for Marsh now offers certified copy of Thomson’s affidavit, 
to be marked as “Andrew Thomson’s No. 2,” and offers the same in 
evidence as such exhibit. 

Counsel for Marsh states that counsel for Nichols, Shepard & Co. 

refuses to allow the certified copy to be marked by the notary, 
869 on the ground that it is his own private property, and he 
does not wish to be deprived of the use of it. 

Counsel for Nichols, Shepard & Co. desires to state, in this con- 


“nection, that the certified copy offered by Mr. Parker was loaned by 


him to Mr. Parker, when Mr. Parker suggested that he should like 
to have a copy to see. This paper was his own private property, 
and was attached to other papers under the same certificate; that 
Mr. Parker, after examining the same, offered it in evidence with- 
out making the request of counsel for Nichols, Shepard & Co. 
While he is perfectly willing such a certified copy should be filed, 
that he is not willing that counsel for Marsh should take his, counsel 
for Nichols, Shepard & Co.’s, private property to file in the case. 

‘Counsel for Marsh states that during the cross-examination of this 
last witness he asked Mr. Mahon if he had the original affidavits 
filed on motion for ae the case, inferring from the fact that 
he had produced one that he perhaps had the rest ; that Mr. Mahon 
replied that he did not, but had certified copies; that thereupon 
they were handed to counsel for Marsh, and counsel for Marsh sup- 
posed they were present for any and all purposes for which the 
originals could be used ; that no intimation was given him that 
such was not the case, and that they were the private property of 
Mr. Mahon, until after the copy of the Thomson affidavit was offered 
in evidence. Mr. Mahon did say, however, that he did not desire 
the same should go out of his custody, as he wanted to use it. 
Counsel for Marsh assented to that, simply requesting that the com- 
missioner mark it for identification. He: however, accepts the as- 
sertion of Mr. Mahon, that the original, or certified copy, may be 
used on the hearing, and gives notice that he will ask to be allowed 
to read the original and consider the same in evidence on the hear- 
ing of this matter. 

Counsel for Nichols, Shepard & Co. would state that when Mr. 

Parker asked if the copy of Thomson’s affidavit was here he, 
870 counsel for Nicho!s, Shepard & Co., stated to him, Mr. Parkez, 
that he had one which he would lend him if it would be of 

any service, and he thinks, if for no other reason than the courtesy 
due to one counsel from another, that at least this would have 
prompted Mr. Parker to — asked his consent to use the paper, which 
he knew was not an original and must have been the private prop- 
erty of some one, and therefore not subject to Mr. Parker’s demand. 
And counsel for Nichols, Shepard & Co. further objects to the read- 
ing of this paper on behalf of Marsh at the hearing unless a certified 
copy is now produced and marked. 

Jounsel for Marsh now offers paper marked by notary “Andrew 
Thomson No. 1” as a part of his cross-examination and as evidence 
in the case. 

Counsel for Nichols, Shepard & Co. objects to the cross-examina- 


Fe 
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tion of this witness, and to any papers or supposed papers offered 
in evidence by counsel for Marsh. - Without waiving any rights 
under said objections, proceeds to re-examine the witness.) 


Redirect examination of witness, ANDREW THomson, by coun- 
sel for Nichols, Shepard & Co. : 


Redirect Q. 1. Had any work been done in the new shop prior to 
September 8th? What ¢ mean is work on new machinery, such as 
is manufactured by the company. 

A. No. 

Q. 2. Ana™p to that time, and until the shops started to work 
again, you with the other parties mentioned had worked in the 
other or old shop ? 

A. Yes. 

Q. 3. Is it or not the business of the different foremen, when the 
shops shut down, to go to work and fix up their machinery in time 
for starting work again ? 

A. It is. 

Q. 4. The Griffin you refer to stopped work when the shops shut 
down last year? 


(Counsel for Marsh objects to the question as leading.) 


871 A. Yes. 
Q. 5. Did you or not take charge when he stopped work as 
foreman ? 


(Objection repeated by counsel for Marsh.) 


A. It was understood so by I myself but not generally by the 
men. 

Q.6. If Rainbow had been at work at the portable forge would you 
or not, as foreman of the shop, been the one to have been most likely 
to have known of the fact ? 

A. I would. 

Q. 7. When you say Mr. Hoag was assisting you at the time men- 
tioned, namely, September Sth, 1880, was it as an assistant or as the 
general superintendent of the shops? 

A. In both capacities. 

Q. 8. Do you know whether or not during this period Mr. Hoag 
had a general supervision of the shops? 


(Counsel for Marsh objects to the question as not being proper 
redirect.) 
A. He did. 


Recross-examination of witness, ANDREW THomson, by Mr. 
PARKER, counsel for Marsh : 


Recross-Q. 1. Mr. Thomson, were your wages raised when you be- 
caine foreman ? 

(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely immaterial.) | 


A. No; not till a month later, 
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Recross-Q. 2. To what figure were they raised then ? 


(Objection repeated.) 
A. Two dollars and a half ($2.50), I believe. I am not positively 


sure. 
ANDREW THOMSON. 


Taken, subscribed, and sworn to before me this 11th day of May, 


A. D. 1883. 
EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 
872 James W. Wood. 
JamMEs W. Woop, produced as a witness on behalf of Nichols, 
Shepard & Co. 


(Counsel for Marsh objects to the witness, James W. Wood, being 
sworn or examined in the case, as these has been no previous notice 
given of the taking — his deposition.) 


‘Present: Alex. Mahon, Esq., counsel for Nichols, Shepard & 
Co., assignees, &c., and Mr. R. A. Parker, counsel for Marsh. 


(Counsel for Nichols, Shepard & Co. states that he produced this 
witness at this time supposing there would be no objection. He will 
not examine him at this time, and as he expected, it being now half 
past four, that this wituess would take at least an hour more to ex- 
amine, be will not be able to produce a witness immediately, and 
will ask an adjournment, so that be can produce the other witnesses 
named in the notice, until nine o’clock to-morrow morning. 

Counsel for Marsh states that he knows of no reason that he has 
given Mr. Mahon to suppose that he would not object to the taking 
of testimony of witnesses not named in the notice, and objects to an 
adjournment on the ground that the rest of the witnesses named in 
the notice are either employees or officers of Nichols, Shepard & 
Co. and within a few hundred feet of the place of taking this testi- 
mony.) | 

Edgar Ethridge. 

Epear Ernrings, produced as a witness and being first duly 

sworn, deposes and says, in answer to interrogatories proposed to 


him by Arex. Manon, Esq., counsel for Nichols, Shepard & Co., 
as follows, to wit: 


Direct examination of EpGar ErHripGeE: 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 


873 Answer. Edgar Ethridge ; thirty-four years of age; resi- 


dence, Battle Creek, Mich., and occupation, a machinist. 
oe Q. 2. Are you in the employ of Nichols, Shepard & Co. ? 
. Lam. 
Direct Q. 3. How long have you been employed by them? 
A. Six years last February. 
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Direct Q. 4. In what shops are you employed ? 

A. In the engine shops. 

Direct Q. 5. Were you or not working for them on the 8th day of 
Septem ber, 1880 ? 

A. I was. 

Direct Q. 6. Do you know or not whether Michael Rainbow was 
at work in that shop on that date, namely, September 8th, 1880? 

A. He was not. 

Direct Q. 7. Was the forge that he usually worked at located in 
that shop? 

A. It was. 

Direct Q. 8, Was he not at work on that day at any of the forges 
that were located in that shop? 

A. He was not. 


Cross-examination of witness, EpGaAr EraripGe, by Mr. 
PARKER, counsel for Marsh : 


Cross-question 1. Paper shown witness, “ Exhibit Andrew Thom- 
son No. 1,” and he asked if the wood-cut thereon is a fair repre- 
sentation of the works of Nichols, Shepard & Co. as they were in 
September, 1880. 


(Counsel for Nichols, Shepard & Co. objects to any questions based 
on this paper, “Andrew Thomson No. 1.”) 


Answer. Yes; only shop marked “A. T. 1” was not quite so far 
completed, I think. 

Cross-Q. 2. If vou recognize the building you referred to in your 
testimony, please point it out. 

A. The one marked “A. T. 1.” 
874 Cross-Q. 3. Is that the one you worked in on the 8th of 
September, 1880? 

A. No, sir; it was not. 

Cross-Q. 4. Then, which one was it? 

A. The one marked “A. T. 2.” 

Cross-Q. 5. Are you positive that you worked for Nichols, Shep- 
ard & Co. during the week ending September ilth, 1880? 

A. Tam. 

Cross-Q. 6. What were you doing that week ? 

A. Our main work was in taking down the line shafting in ‘No. 2 
shop. 

Comme 7. Under whose direction ? 

A. The superintendent, A. J. Hoag. 

Yross-Q. 8. Do you know whether or not your time was kept by 
any one during that week ? 

A. It was not. 

Cross-Q. 9. Did you work full time that week ? 

A. I did. 

Cross-Q. 10. Were you afterwards paid for it? 

A. I was. 

Cross-Q. 11. Who by ? 
A. George Barrows. 
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Cross-Q. 12. Were you in that shop all the time, then, on the 8th 
of September, 1880? 

A. I was. 

Cross-Q. 13. What particular circumstance, if any, enables you to 
fix the time as the eighth of September, 1880? 

A. Because our first job after we shut down was to commence on 
the line shafting to cut a keyway in the same to connect on the line 
shafting in shop No. 1. 


[On the margin: Thomson afterwards remembered all about the 
keyway, and swore he did on the day in question when the evidence 
was taken. ' 


Cross-Q. 14. Who else were to work na at that time? 

A. You mean belonging to shop No. 2? 

Cross-Q. 15. Who worked with you in fixing the line shafting on 
the 8th of September, 1880? 

A. Andrew Thomson, our present foreman. 

Cross-Q. 16. Any one else? 
875 A. No, sir. 
Cross-Q. 17. What was the reason your time wasn’t kept 

that week? 

A. Because we hadn’t any foreman. 

Cross-Q. 18. Was it kept the next week ? 

A. No, sir. 

Cross-Q. 19. When was it first kept after that ? 

A. Wheu we started up again. 

Cross-Q. 20. When was your attention first called to this matter of 
Rainbow’s working there ? 

A. Well, I couldn’t just say. It was about eighteen months ago, 
as near as | can get at it. 

Cross-Q. 21. That would be about a year after the time? 

A. Yes, sir. 

Cross-Q. 22. You mean to say, don’t you, that Mr. Rainbow was 
not regularly at work ? 

A. I mean to say he was not at work at all. 

Cross-Q. 23. Wasn’t he in the shop that day? 

A. No, sir. 

Cross-Q. 25. Now, at that time there wasn’t anything in particular 
to - * attention to his absence, was there? 

Cross-Q. 26. Then how can you be so certain he wasn’t in the 
shop on a particular day two years and a half ago? 

A. Because I was in the shop during the day, and am sure were 
he in the shop he would have talked with us. 

Cross-Q. 27. You base, then, your reason upon the fact that he 
didn’t talk with you, do you? 

A. And also we had some very heavy lifting to do during that 
day. If he had been there we should have asked him to help us. 

Q. 28. At what or? a of the shop was this lifting ? 
A. The north. | moby toward shop marked “A. T. 1.” 
Cross-Q. 29. About aie is that shop ? , 
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pe — say just the length of it; about seventy feet, I should 
think, 
876 Cross-Q. 30. How long were you engaged in the lifting? 
A. About two days. 

Cross-Q. 31. All the time? 

A. No; we wouldn’t be lifting all the time. 

Cross-Q. 32. How long was Mr. Hoag there with you on the 8th 
of September, 1880? 

A. I don’t think Mr. Hoag was with us to exceed five to ten min- 
utes at a time. 

F Cross-Q. 33. Were you at work between the shops or inside on that 
ay? 

A. Inside. 

Cross-Q. 34. Now, do you recollect,on the 8th of September, 1880, 
of any one else besides Thomson and Hoag being in that shop; and, 
if so, who were they and what did they do?. 

A. No, sir; I don’t remember. 

Cross-Q. 35. Would you say whether there were or were not any 
one else in the shop on that day ? 

A. I have no reason to say that there was any one else in there on 
that day. I couldn’t say that there was any one else. 

Cross-Q. 36. Can you say there was not any one else? 

A. No. 


Adjournment taken until May 12th, 1883, at 9 o’clock a. m., at the 
office of Nichols, Shepard & Co., in Battle Creek, Michigan, for the 
taking of further testimony in this matter. 

E. M. CONVERSE, 
Notary Public. 
May 11, 1883. 


At the office of Nichols, Shepard & Co., in the city of Battle Creek, 
Michigan, the taking of depositions resumed May 12th, 1883, at 9 
o'clock a. m. | 

Present: Counsel for respective parties. 


Cross-examination of witness, Epcar Erurinegr, continued by 
Mr. PARKER, counsel for Marsh: 
877 Cross-Q. 37. Do you recollect the day of the month or the 
day of the week that you commenced work on that line shaft- 
ing? 
(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely irrelevant, immaterial, and not proper cross-examination.) 
A. We commenced the line shafting on Monday, the 5th of Sep- 
tember, 1880. ; 
Cross-Q. 38. And what was the first thing you did to it? 
(Objection repeated.) 


A. Weerected the scaffolding. 
Cross-Q. 39.. How long did that take ? : 


(Objection repeated.) 


Pe ae 
ee ie 


ee ee a wmnet Se ee ee ee arate POPE t . 


520 &ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 


A. I couldn’t say just exactly how long; it didn’t take but a little 
while. There was nothing to it; probably about half a day. 

Cross-Q. 40.- When you say about a half a day do you state from | 
memory what occurred or from about what you think it would take 
to do that piece of work ? 


(Objection repeated.) 


A. Yes, sir; from about what occurred afterwards. 
Cross-Q. 41. What did you do next? 


(Objection repeated.) 


A. Getting ready to cut a key-seat in the line shafting. 

Cross-Q. 42. How long did that take? 

A. I believe I couldn’t state positively. I believe that Mr. Thom- 
son worked on that nearly a day and a half. I was assisting him 
on the same. 

Cross-Q. 43. What next did you do? 


(Objection repeated.) 


A. We were taking down the line shafting. 
Cross-Q. 44. How ls did that take? 

A. I couldn’t state how long. 

Cross-Q. 45. About how long, as you remember ? 


(Objection repeated.) 


A. I couldn’t state the time, because our work laid on the same 


for two weeks. 
Cross-Q. 46. Did it take the balance of the week ? 


878 (Objection repeated.) 


A. I couldn’t say whether it did or not. 
Cross-Q. 47. Do you know Willet Briggs and Robert Manby ? 


(Objection repeated.) 


A. I do. 
Cross-Q. 48. Do you recollect Briggs and Manby coming to that 
shop to cut some pipe during that week ? 


(Objection repeated.) 

(By consent of counsel for Marsh, that the objection that the ex- 
amination is not proper cross-examination may be made general, so 
as to save its repetition at each question.) 


A. No; I don’t remember them. 

Cross-Q. 49. You wouldn’t say, then, that they didn’t, if I under-. 
stand ” peed 

A. I haven’t any recollection of their being there. 

Cross-Q. 50. Question repeated. 

A. No; I couldn’t say they didn’t, but had they been there I 
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A. I do not. . 

Cross-Q. 52. Do you know what you did the next week ? 

A. No; I couldn’t state; work on shafting was our work; I done 
one job that I recollect well; that was to plane a set of brasses for 
the connecting rod of the big siationary engine, by hand. 

Cross-Q. 53. Can you tell what day of the month that was? 

A. No; I could not. 

Cross-Q. 54. Or the day of the week? 

A. It was somewhere about the middle of the week. 

Cross-Q. 55. Was there any other man by the name of Ethridge 
at work in the shops of Nichols, Shepard & Co. during the week of 
September 8th, 1880, besides yourself ? 

A. I don’t know of any. 

Cross-Q. 56. There was none other, then, in the machine shop? 

You Enow whether there was or not there ? 
879 A. No; there was none. 
Cross-Q. 57. Who first called your attention to the question 
of whether Rainbow was at work there in that week or the 8th of 
September ? 


(Counsel for Nichols, Shepard & Co. objects to the question, further 
as entirely irrelevant and immaterial.) 


A. De Forest Gilbert. | 

Cross-Q. 58. Who is he? What is his business? 

A. Employee of Nichols, Shepard & Co.,in the same shop with 
me. No.2 is the number of the shop. 

Cross-Q. 59. Well, what was said about it ? 

A. He told me that Michael Rainbow had sworn that he forged 
the stop, and asked me if I remeinbered of him being there at work. 

Cross-Q. 60. Where was this? 

A. Ip the shop No. 2. 

Cross-Q. 61. And when ? 

A. About 18 months ago. 3 

Cross-Q. 62. Have you talked with Mr. Nichols or any of the 
officers of Nichols, Shepard & Co. about that? 


(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely irrelevant and immaterial.) 


A. No, sir. 

Cross-Q. 63. Now, haven’t you talked with Mr. E. C. Nichols about 
that up to the Ist of December last year? 

A. Before that? 

Cross-Q. 64. Yes; before the 1st of December of last year. 

A. No, sir. 

Cross-Q. 65. Hadn’t you talked with any one before that besides 
the one you have mentioned ? 

A. Well, it was the general talk in the shop. Probably I might 
have talked with some of the men. 

Cross-Q. 66. There was a good deal of controversy about it, wasn’t 
there? 

A. No; I should think not. 

66—136 
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Cross-Q. 67. You made an affidavit in this matter, did you 


not ? 
880 A. I did. | 
Cross-Q. 68. There has been a good deal of talk in the shop 


among the men, &c., about this reverse gear and stop plate, how it 
was made and who made it, &c., for the past eighteen months ? 

A. No; I don’t think there has. 

Cross-Q. 69. Hasn’t it excited any interest ? 

A. Not to my knowledge. 

Cross-Q. 70. When the shops are shut down the brick or per- 
manent forges in the shop couldn’t be operated, could they ? 

A. They could not. : 

Cross-Q. 71. Where did Barrows pay you for that week’s work— 
that is, the week of September 8, 1880? 

A. I couldn’t say. 

Cross-Q. 72. Nor when? 

A. I couldn’t say when. 

(On reading over witness’ deposition he wishes to correct his an- 
swer to Cross-Q. No. 8. Question and his answer read to witness 
and he states “ that George Barrows did take our time. That is all.” 

(Counsel for Marsh desires to ask further questions on this point.) 


Cross-Q. 73. Has your attention been called to that matter since 
yesterday afternoon ; and, if so, by whom ? 


. (Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely irrelevant and immaterial.) 


A. No, sir; it has not. 

Cross-Q. 74. How did he keep the time, if you know? 

A. By the week. 

Cross-Q. 75. Do you know whether he kept a time-roll or not of 
your time for that week ? 

A. I couldn’t say positively. 

Cross-Q. 76. To the best of your recollection ? 

A. No; I couldn’t say whether he did or not. I couldn’t get my 


money unless he did take my time. 
EDGAR ETHERIDGE. 
881 Subscribed and sworn to before me this 12th day of May, 


A. D. 1883. 
EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


GrorGE F. Barrows, produced as a witnesson behalf of Nichols, 
Shepard & Co., and being duly sworn, does depose and say, in answer 
to interrogatories proposed to him by Arex. Manon, Esq., counsel 
for Nichols, Shepard & Co., as follows, to wit: 


Direct Question 1, State your name, age, residence, and occu- 
pation. 

Answer. George F’, Barrows ; twenty-six years of age; residence, 
Battle Creek, Michigan ; occupation, time-keeper and paymaster of 
Nichols, Shepard & Co. 
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Direct Q. 2. As such time-keeper and paymaster what books do 
you keep, if any? 
A. The labor record and labor ledger. 
Direct Q. 3. Do you as such time-keeper and paymaster make any 
other entries in any other book ? 
A. I do; in the daily cash book. 
Direct Q. 4. What does that daily cash book contain? I mean 
what items are entered there? 
A. All cash transactions. 
eX Q. 5. Is that a book of original entries ? 
a. It 1s. 
Direct Q. 6. Does any one else make entries in that book except 
yourself? 
A. Yes, sir. 
Pirect Q. 7. Do you or not have exclusive control of the labor 
er xy labor ledger before referred to ? 
4A. 0. 
Direct Q. 8. Please state how those books are kept and the manner 
of making entries therein. 
882 A. I didn’t understand the question. 
Direct Q. 9. I mean how you take the time of the laborers, 
and how you keep their aecounts. 


(Counsel for Marsh objects to the question as not surrebutting.) 


A. The time is taken on time-slips, and from them transferred to 
the labor record. 

Direct Q. 10. How are the entries made in that labor record and 
ledger? I mean the system employed. 

A. I don’t understand the question. 

Direct Q. 11. How do you make your entries in those books, is 
what I mean, and what do they show? 

A. They show the correctness of a man’s time, the amount he 
earns, and the amount he is paid. 

Direct Q. 12. What entries are made in the labor record ? 

A. The original entries. 

Direct Q. 13. What of? 

A. Time. | 

Direct Q. 14. What does the labor ledger show, or how are the 
accounts kept in that? 

A. It shows the amount earned and amount paid and the credit 
or debit of a man’s account, as the case may be. 

Direct Q. 15. Is the labor record a book of original entries ? 

A. It is. 

Direct Q. 16. How long have you been keeping such books for 
Nichols, Shepard & Co. ? 

A. Since the 12th day of March, 1877. 

Direct Q. 17. Please examine the books now shown you, being 
“ Hoag’s Exhibits Franklin T. Roberts Nos. 3 and 4,” and state what 
they are. 

A. No. 3 is the labor record, or sometimes called the time-rolls. 
No. 4 is the labor ledger. 
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Direct Q. 18. Do they contain the accounts of the labor for the 
year 1880? 

A. They do. 

(Counsel for Nichols, Shepard & Co. at this time formally 

883 _ offers these two books in evidence, namely, “ Hoag’s Exhibit 

Franklin T. Roberts No.3” and “ Hoag’s Exhibit Franklin T. 

Roberts No. 4,” having previously offered them at the request of 

counsel for- Marsh, as will appear from the record; and he gives 

notice that he shall introduce further testimony to establish the cor- 
rectness of the accounts kept by Nichols, Shepard & Co. 

Counsel for Marsh states that he never requested the offering of 
any of these books in evidence and renews his former objections to 
such introduction, and further objects on the present state of the 
testimony that it is not shown that said books were correctly kept 
or correctly transcribed, and, further, for the reason that it appears 
from the testimony of this witness that they are not books of origi- 
nal entries.) 


Direct Q. 19. Did you make the entries in these books for the year 
1880 ? 

A. I did. . 

Direct Q. 20. Can you tell from those books the different men em- 
a by Nichols, Shepard & Co. during the months of July, August, 

eptember, and October, 1880? 

A. I can. 

. Direct Q. 21. How do you get the items that you enter in those 
books ? 

A. When the shops are running I get them from each foreman 
of the several different departments, and when the shops are not 
running I get. them myself. 

Direct Q. 22. Were the shops shut down at any time during the 
period above mentioned or not? 

A. They were. 

Direct Q. 23. During what time in 1880 were they shut down? 

A. Witness refers to book “ Hoag’s Exhibit Franklin T. Roberts 
No. 3” and says: From the 4th day of September until the 4th day 
of October. 

Direct Q. 24. Was this the usual time of the year for shutting 
down or suspending work ? 

A. It is. 
884 Direct Q. 25. You state that during the time the shops are 
shut down that you take the time yourself of the workmen. 
How do you take this time and how are they paid by you? 

A. Sometimes taken on time-slips and sometimes from the men 
employed. They are sometimes paid in the regular way and some- 
times from the cash drawer. 

Direct Q. 26. Do these time-slips show anything except the time 
made by the men ? 


(Counsel for Marsh objects to the question, as the time-slips will 
show best for themselves what they contain and are the best evi- 
dence.) 
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A. I think there is one or two of them on which the amounts 
earned is carried out; otherwise they do not. 

_ Direct Q. 27. Please examine book now shown you, “ Hoag’s Ex- 
hibit Franklin T. Roberts No. 1,” and state, if you know, what it is. 

A. It is the daily cash book or daily blotter. 

Direct Q. 28. Do you or not make the entries in these three (3) 
books of all the cash paid or received by you, or did you during the 
period before stated—i. ¢., the months of July, August, September, 
and October, 1880? | 

A. I did or I do. 

Direct Q. 29. Did you make all the entries in the book now shown 
you, “ Franklin T. Roberts No.1?” I mean all the entries in that 

ook and whether they are made in your handwriting. 

A. I did not. 

Lirect Q. 30. Do you enter or does any one else make the original 
cash payments in any or all of these three books ? 

A. I make the entries in “ Hoag’s Exhibits Franklin T. Roberts 
Nos. 3 and 4,” but not all of them in No. 1. 

Direct Q. 31. Is it necessary that one or all of these books should 
contain the original entry of any cash paid or received by Nichols, 
Shepard & Co.? 

A. It is necessary that No. 1 should contain all the cash transac- 

tions. 
885 Direct Q. 32. Do you enter in that book No. 1 each sepa- 
rate cash transaction of the different workmen; or, if not, 
how is it entered ? 

A. All cash paid to workinen from the cash drawer is entered in 
book No. 1, and other entries are made in books No.3 and No. 4. 
I wish to correct that answer, please. I wish to add, in book No. 1, 


_ and transferred to books Nos. 3 and 4, unless it be for work done in 


building a new shop, when it is charged in book No. 1 to the account 
of factory buildings and grounds proper. 

Direct Q. 33. Please examine paper or papers, “ Hoag’s Exhibit 
Franklin T. Roberts No. 5,” and tell me if you know what. it is. 


(Same hauded witness and he examining tae same.) 


A. It is the time-slips of the employees employed by Nichols, 
Shepard & Co. from July 15th to October Ist, 1880. 

Direct Q. 34. Did you or not, during the time that the shops were 
shut down, keep any of these time-slips, and can you identify the 
ones that you did keep, if any? 

A. I did, and can identify them. ° 

Direct Q. 35. Please examine the same and paper marked “ Hoag’s 
Exhibit Franklin T. Roberts No. 5,” before referred to, and desig- 
nate by the number which you will find made by the notary at the 
bottom of each slip the ones you did keep. 

A. Nos. 1, 14, Nos. 3, 4, 6, 11; that is all. . 

Direct Q. 36. During what period were those kept by you? 

A. During the period from September 4th to October 4th. 

Direct Q. 37. Do they show the time made by all the workmen 
during that period ? | 
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A. They do not. 
Direct Q. 38. Are there any others there which show those which 


are not included in those above referred to by you? 

A. 1 don’t exactly understand the question. 

Direct Q. 39. Do those time-slips show the names and time of all 
the workmen employed by Nichols, Shepard & Co. between Sep- 

tember 4th and October 4th, 1880? 
856 A. They do not. 
Direct Q. 40. Where would any other time be shown ? 

A. On “ Hoag’s Exhibit Franklin T. Roberts No. 3.” 

Direct Q. 41. In any other place ? 

A. No, sir. 

Direct Q. 42. Now, please examine time-slips, referring to them 
by nuinber, and tell me which embrace the time made by the work- 
men during that month ; and also examine the book, “ Hoag’s Ex- 
hibit Franklin T. Roberts No. 3,” referring to the same by the page 
or pages, so as to include all the workmen employed during that 
time, if they are all embraced in those two papers or books. 

A. Time-slips Nus. 16, 15, 14, 138, 12, 11, 10, 9, 8, 7, 6, 5, 4, 3, 2, 1, 
14; in “ Hoag’s Exhibit Franklin T. Roberts No. 3,” pages 307, 
308, 309, 310, 311, 312, 313, and 314. . 


By consent an adjournment taken to 2 o’clock p. m. May 12th, 
1883, at the office of Nichols, Shepard & Co., for the taking of further 


depositions. 
E. M. CONVERSE, 
Notary Public. 


. At the office of Nichols, Shepard & Co., in the city of Battle 
Creek, Michigan, May 12th, 1883, at 2 o’clock p. m., taking of deno- 
sitions resumed. 


Direct examination of Ggrorce F. Barrows, witness, con- 
tinued by ALEx. Manon, Esq., counsel for Nichols, Shepard 
& Co.: 


Direct Q. 48. Do these slips and the pages referred to in the “ Ex- 
hibit Franklin T. Roberts No. 3” contain the names of all workmen 
employed by Nichols, Shepard & Co. in the month before mentioned 
or during the time the shops were shut down ? 


A. They do. 
Direct Q. 44. Did you pay all the workmen during that time 
yourself ? 


A. With the exceptions of about three days, between the 
887 llth and 18th. It doesn’t include all that time, but it is a 
few days between those dates, which time I was absent from 

the works. 

Direct Q. 45. Do the foremen of some of the shops keep time- 
slips during the time the works are shut down or do you keep 
them all? : 

-A. If there is any foreinen present they keep their own time-slips; 
if not, [keep the time. I would correct by saying that if any fore- 
man is at work he keeps time-slips. 
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Direct Q. 46. Suppose you were to pay any workman and did not 
enter the same on the books, and-as a consequence you were short 
in your cash, whose loss would it be? 

A. It would be my own loss. 

Direct Q. 47. Have you at any time during your employment by 
Shepard, Nichols and Co. been short in your account of cash? 


(Counsel for Marsh objects to the question as immaterial.) 


A. I would like to ask if you mean the cash account proper or 
the cash and labor account. 

Direct Q. 48. I mean the cash and labor account. 

A. I don’t remember as I ever have. 

Direct Q. 49. Did you ever pay any workmen out of your own 
pocket? I mean your own money. 

A. No, sir. 

Direct Q. 50. Do you know from your own knowledge, inde- 
pendeat of the books, whether Michael Rainbow was at work at any 
time when the shops were shut down in 1880? 

A. To the best of my recollection he came here on the 30th day 
of September and commenced a little job. 

Direct Q. 51. What was that? 

A. It was ironing two (2) new forges in the new engine shop, just 
completed. 

Direct Q. 52. Do you know of your own knowledge whether he 
had worked any other time in that month? 

A. I don’t think he did—at least there was no time allowed him 

for any other work except ironing the forges. 
888 Direct Q. 53. That work was done, you say, the 30th of 
September, 1880, or after that time? 


(Counsel for Marsh objects to the question as leading.) 


A. Yes, sir. 

Direct Q. 54. Do you know whether or not, from your own knowl- 
edge, John M. Henry worked for Nichols, Shepard & Co. during the 
month of September, 1880—during the time the shops were shut 
down? 

A. John Henry had six (6) days’ time the week ending Septem- 
ber 4th. After that no time was allowed him for work done in 
September. 

irect Q. 55. Was any time allowed him after that time for any 
work ? 

A. Yes, sir. 

Direct Q. 56. How much time? 

A. Three days. 

Direct Q. 57. Do you know when this work was performed by 
him? Give the date as near as you can; this extra work. I mean 
the three days’ time above referred to. 

A. I cannot give any date, but from the best of my recollection it 
was in the latter part of July. 

Direct Q. 58. What makes you think it was for work done in the 
latter part of July? 
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A. I would say that at that time, if my memory serves me right, 
they were sawing wood, either here on this wood yard on Marshall 
street or back of or alongside of the warehouse. 

Direct Q. 59. Are you sure that this time was not for work done 
by him during the first fifteen days of September, 1880? 

A. Iam. 

Direct Q. 60. Do you know whether Edgar Ethridge was at work 
for Nichols, Shepard & Co. during the month of September, 1880? 


(Counsel for Marsh objects to the question as not surrebuttal.) 


889 A. I would say that he was at work the most of the month. 

Direct Q. 61. Now, referring to the books and time-slips, 
do you find any time allowed Michael Rainbow during that month, 
September, 1880? 


(Counsel for Marsh objects to the question on ground that he has 
already testified on that point, and, further, that it does not appear 
that the time-slips referred to are a correct record of all the work 
done for said corporation by its workmen during that month.) 


- A. I do not. 

Direct Q. 62. Please examine the labor record, “ Hoag’s Exhibit 
Franklin T. Roberts No. 3,” and tell me if you find the name of 
Michael Rainbow entered thereon as having received any pay for 
the first fifteen days of September, 1880. 


(Counsel for Marsh objects to question as not competent evidence; 
that the exhibit is the best evidence of its contents; 2d, it is not 
competent, as it only proves lack of payment, and it is not surrebut- 
ting.) 

A. I do not. 


Direct Q. 63. Did you as paymaster pay him any money during 
the first fifteen days of September for any work done by him? 


(Counsel for Marsh objects to the question as not surrebuttal.) 


A. I did not. 
Direct Q. 64. Did you pay him any money during that time from 
your own personal funds? 


(Objection repeated.) 


A. I did not. 
Direct Q. 65. Do you know whether or not he did any work for 
Nichols, Shepard — Co. the first fifteen days of September, 1880? 


(Counsel for Marsh objects to the question, as witness has already 
testified on that point.) 


890 A. Ino not think he did. No time was allowed and no 
money paid him. 

Direct Q. 66. Please examine “ Hoag’s Exhibit Franklin T. Rob- 

erts No. 3” and see if you find the name of Rainbow entered there. 


_ (Counsel for Marsh objects to question as not competent; the ex- 
hibit is the best evidence, and it 1s not rebutting.) 
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A. I do; in the week ending Saturday, September 11th. 
Direct Q. 67. What does that entry show? 


(Objection repeated.) 


A. I don’t exactly understand the question. 
Direct Q. 68. Why is his name entered there, then, if he did no 
work or received no payment in that week ? 


[On the margin: Books show no payment of that balance at any 
time afterward. 


A. Because there was a balance due him from the firm, which I 

—— he would call for that is all. 
irect Q. 69. Was that amount due for work done by him prior 

to September Ist, 1880? 

A. It was. 

Direct Q. 70. Do you find on this book, “ Franklin T. Roberts No. 
3,” aus time or payments made to John M. Henry during the first 
fifteen days of September, 1880? 


(Objection by counsel for Marsh to question as incompetent.) 


A. Ido. September 4th, 1880, he was paid nine dollars, on page. 
309, for six (6) days work, at one dollar, and also, September 11th, 
page 311, four dollars and fifty cents for overwork, as previously 
stated. | 

Direct Q. 71. Do you know that that overwork was done or not 
prior to September Ist, 1880? 

A. Tothe best of my knowledge I do. 

Direct Q. 72.-Please examine time-slip numbered 8 of “ Franklin 
T. Roberts No. 5” and explain, if you can, the entries carried out 
opposite the name “ Ethridge?” 


(Counsel for Marsh objects to the question for the reasons, Ist, 
that it does not appear that witness ever made the time-slip referred 
to; 2d, the same is not dated ; 3d, that it is irrelevant and in- 

891 competent; 4th, it is not surrebutting.) 


A. It would show on the face of that time-slip that Mr. Ethridge 
had some time due him from the previous week, being marked here 
six (6) days to Friday night. 

Direct Q. 73. Did you make any entry or is there any entry at 
all on that slip No. 8 made by you? 


(Objection repeated.) 


A. No, sir. 

Direct Q. 74. Do you know for what week or weeks that time- 
slip is for? 

(Same objection.) 


A. To the best of my recollection, that is for the week ending 
Saturday, September the 18th, 1880. 
Direct Q. 75. Can you positively state whether that slip was made 
out during the times the shop was shut down in 1880? 
67—126 
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(Objection repeated.) 


A. Yes, sir; I can. : se 
Direct Q. 76. Do you know in whose handwriting that slip 1s? 


(Objection repeated.) 


A. Yes, sir. 

Direct Q. 77. Whose is it? 

A. Charles H. Hicks. 

Direct Q. 78. Will you state positively that either one of these 
four exhibits, “ Franklin T. Roberts Nos. 1, 3, 4, and 5,” show all 
payments made to laborers during the month of September, 1880? 


(Counsel for Marsh objects to question as incompetent and not sur- 
rebuttal.) 


A. I will; I do. 

Direct Q. 79. State whether the entries made in the books, “ Ex- 
hibits 3 and 4 Franklin T. Roberts,” were made by you at the time 
we purport to be, and whether you intended to make the entries, 
and if you now believe them to be correct. 


892 (Counsel for Marsh objects to question as leading.) 


A. I intended them to be correct at the time and believe they are 
now. 

Direct Q. 80. Were they made by you at the time they purport 
to be? 

A. They were. _ 

Direct Q. 81. Please refer to “ Labor Ledger, Franklin T. Rob- 
erts No. 4,” page 303, and tell me, if you can, what the entry oppo- 
site October 11th is or means. 


(Counsel for Marsh objects to question as incompetent; the book 
is the best evidence.) 


A. It is for 86 hours’ labor performed, and means that there was 
thirty-two hours’ overtime credited to him that week. 

Direct Q. 82. Do you know from your own personal knowledge 
when and how this extra time was made by Mr. Rainbow? 

A. It was made between the 30th day of September and the 4th day 
of October, and was for work performed by him in ironing the two 
new forges placed in the boiler shop in September, 1880. 


(Counsel for Marsh moves to strike out the answer as not respon- 
sive and as evasive.) 

Direct Q. 83. Have you any reason for knowing that this extra 
time was made by him between the 30th day of September and the 
4th day of October ? 

A. My reasons for knowing this are that the boiler shop was not 
completed until the latter part of September. 


(Same objection, and motion to strike out by counsel for Marsh.) 


_ Direct Q. 84. Do you go around the shops or not during the work- 
ing hours, or is your principal business in the office ? 
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A. It has always been my custom to go through the shops at 
least once a day and sometimes twice. 
rip? Q. 85. Do you or not go oftener when the shops are shut 
own. 
893 A. No, sir. I would say right here that while the shops’ 
are shut down I always make it a practice to go twice a day— 
in the forenoon and afternoon. 
Direct Q. 86. What is the reason for this, if any? 
A. When the shops are shut down I go through to see what men 
are at work. 
Direct Q. 87. Under those circumstances you would be very likely 
to know who was at work in the shops when they were shut down 
in September, 18807 


(Counsel for Marsh objects to question as leading.) 


A. Quite likely. 


Cross-examination of witness, George F. Barrows, by Mr. 
PARKER, counsel for Marsh: 


Cross-question 1. Mr. Barrows, are these time-rolls, “ Exhibit 
Franklin T. Roberts No. 5,” an absolutely correct record of all the 
labor performed for Nichols, Shepard & Co. during the period of July, 
August, and September, 1880? 


(Counsel for Nichols, Shepard & Co. objects to question as being 
misleading and having been already answered by the witness.) 


A. They are not. 

Cross-Q. 2. Do you say that they are absolutely correct so far as 
they go? 

A. No, sir. 

Cross-Q. 3. Is this exhibit, “ Franklin T. Roberts No. 3,” absolutel 
correct as to the labor performed and the prices paid therefor by each 
man named herein during July, August, September, and October, 
1880? 

A. They were intended to be correct at the time the entries were 
made, and I believe them to be so now. 

Cross-Q. 4. Why do you believe it? 

A. Because I don’t know of any changes having been made since 
the original entries were entered therein. 

Cross-Q. 5. Why did you believe it was correct then? 

A. Because it balances. 

894 Cross-Q. 6. Is that the only reason ? 

A. And the entries made therein transferred to each man’s 
account in the ledger were proven to be correct at the end of each 
respective month. 

Cross-Q. 7. How? 

A. By a trial balance. 

Cross-Q. 8. Well, is that the only other reason? 

A. And, further, that the men so paid from the labor record were 
perfectly satisfied and found the amounts paid them correct. 
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Cross-Q. 9. Did you see any of that work done that these books 
represent at that time? 

A. I did. 

Cross-Q. 10. Did you see it all done? 

A. No, sir. 

Cross-Q. 11. Then you can’t swear of your own knowledge that 
the work represented to be done by those books was all actually 
done? 

A. I cannot. 

Cross-Q. 12. And can you swear of your own knowledge that no 
more work was done than is represented by those books? 

A. I cannot. 

Cross-Q. 13. Now will you just turn to the books, these exhibits, 
and point out where in July there is any record that John Henry 
performed the three (3) days of extra labor, as you have testified ? 

A. There is no record made of it except in “ Hoag’s Exhibit 
Franklin T. Roberts No. 3,” on page 311, date Saturday, September 
lith, where John Henry has credit with (3) three days’ time. 

— “Cross-Q. 14. That is the entry you have already. testified to, is it? 

A. Yes, sir. 

Cross-Q. 15. Did it ever happen before or since this particular in- 
stance that a man worked three days and it was six weeks before the 

time was put on the books? 
895 A. I don’t think it ever has. | 
Cross-Q. 16. Are you sure that that time of three (3) days 
for John Henry was in the latter part of July, 1880? 

A. To the best of my recollection, it was. 

Cross-Q. 17. Are you sure it was not counted twice, and that he 
was not paid twice for it? 

A. Yes, sir. 

Cross-Q. 18. Referring to page 346 of “ Exhibit Franklin T. Rob- 
erts No. 4” and to John Henry’s account of 1880 for July, will you 
be good enough to point out, if that record is true, where he could 
have got in three extra days of work in that month sawing wood ? 

A. In answer to that question, I would say that this extra time re- 
ferred to was performed by John Henry, as he claimed, between the 
hours of 4 o’clock in the morning and seven in getting the engine 
ready, fired up, and agoing, that they might commence work sawing 
wood promptly when the whistle blew. 

Cross-Q. 19. Then, why wasn’t it put into that record ? 

A. Because there was a dispute between Mr. Hoag, the superin- 
tendent, and Mr. Henry in regard to the amount of time should be 
allowed for such service. 
ee 20. Then disputes sometimes vccur as to a man’s time, do 
they 7 

A. Sometimes, but not very often. 

Cross-Q. 21. About how often? 

A. I don’t know as I could cite any other instance from my recol- 
lection. 

Cross-Q. 22. Now, the books don’t show anything of this extra 
time of Henry’s, do they, as you have testified ? 
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A. September 11th it shows on the books. 

Cross-Q. 23. It shows that the work was done in that week, 
doesn’t it? | 

A. No, sir; not necessarily. 

Cross-Q. 24. Will you please read to the commissioner from “ Ex- 
hibit Franklin T. Roberts No. 3,” page 310, the heading to that 

age ? 
896 : A “Labor record for the week ending Saturday, Septem- 
ber 11, 1880.” 

Cross-Q. 25. Now, will you please read the same from page 311? 

A. “Labor record for the week ending Saturday, September 11th, 
1880.” 

Cross-Q. 26. These pages are divided into columns headed time, 
price, total, workmen, folio, state of account, and payments. Now, 
will you please read Mr. Henry’s account on that page? 

A. Three days’ time, $1.50 per day, $4.50; Henry paid $4.50. I 
would further state—— 


(Counsel for Marsh objects to any further statement on the part 
of witness as not responsive and not the proper time for explana- 
tions.) 


Cross-Q. 27. Now, is there anything in this account of Henry’s to 
indicate that this three days’ work was not done during the week 
ending Saturday, September 11th, 1880; if so, what? 

A. In the first place, if Mr. Henry had been here to work on Sat- 
urday, September 11th, he would have got his pay in the regular 
form of payments for labor; in the second place, this $4.50 was trans- 
ferred from the cash book, “ Exhibit Franklin T. Roberts No. 1,” 
under the date of Thursday, September the 9th, and I further know, 
of my own knowledge, that it was not for work performed that week. 


(Counsel for Marsh objects, and will move to strike out all wit- 
ness states to be of his own knowledge as not responsive to the ques- 
tion.) 


Cross-Q. 28. Now, referring to “ Exhibit Franklin T. Roberts No, 
4,” page 346, and to the account of Jolin Henry for 1880, for Septem- 
ber, will you point out what there is in that account to indicate that 
the labor there indicated, as credited, was not performed between 
the 4th and 11th of September? : 

A. There is nothing there to indicate but what it was. 
897 Cross-Q. 30. Now, Mr. Barrows, will you point out in this 
“Exhibit Franklin T. Roberts No. 5” any record, if any, in 
those time-rolls of that three days’ work performed by John Henry? 

A. No record shown of any time for John Henry for the week 
ending September 11th. 

Cross-Q. 31. Question repeated, and this addition: If there is any 
record of those three days’ work anywhere in those time-rolls, time- 
slips, please find and point it out, in July or any other time. 

A. There is no record on the time-slips of the three days’ extra 
time allowed to Mr. Henry. 

Cross-Q. 32. Now, if there is any record of it, other than has already 
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been pointed out, existing in any of these “ Exhibits Franklin T. 
Roberts Nos. 1, 3, 4, and 5” please point it out—i. e., ifthese books 
show anywhere else any record of those three days’ work other than 
those already pointed out. 

A. I will say that there is no record of the transaction, except as 
it appears on Nos. 1, 3, and 4. 

Cross-Q. 33. How often at that time did you pay workmen regu- 
larly ? 

: Once a week, on Saturdays. 

Cross-Q. 34. If a man was paid regularly on Saturday with the 
rest it would go with the labor account, would it not, on the cash 
book ? , 

A. It would ; yes, sir. 

Cross-Q. 35. If a workman was paid on any other day a separate 
item would be made of the payment on the cash book and charged 
to the workman specially, would it not? 

A. I would like a further explanation on that question. 

Cross-Q. 36. Question repeated. I mean on the day of payment ? 

A. No,sir; not charged on the day of payment. 

Cross-Q. 37. Where would you keep any record, then, of the actual 
date of payment? 

A. Keep it on the cash book until the end of the week, when it is 
charged to them on the labor record. 

Cross-Q. 38. Did you ever make a mistake and not give a 
898 man credit for work that he had actually performed ? 
A. I don’t remember as I ever have. 

Cross-Q. 39. Did you ever pay a man for work and charge him 
with it and not make an entry of it? 

A. No, sir. 

Cross-Q. 40. You are positive about these last two answers, are 
you? 

A. Yes, sir. 

Cross-Q. 41. If one of Nichols, Shepard & Co.’s workmen should 
take the stand here and swear that they had worked here during a 
whole week, and that you paid him for it, and no corresponding entry 
was made of it in these exhibits, don’t you think you might be mis- 
taken? 


[On the margin : See either 28 ac.] 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination, and, further, calls for a statement from 
the witness or conclusion of facts which have not existed and may 
never exist.) 


A. No, sir. 

Cross-Q. 42. During the month of September, 1880, how many 
men by the name of Ethridge were there to work for Nichols, Shep- 
ard & Co.? 

A. One. 

Cross-Q. 43. Now, referring to this “ Exhibit Franklin T. Roberis 
No. 5,” will you see if you can find any record on those time-rolls of 
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any work having been performed by Ethridge during the week end- 
ing te om pes llth, 1880? 
find on the roll No. 8, for the week ending Saturday, Sep- 
tember 18, 1880, that up to Friday night Mr. Ethridge had credit 
with six (6) days’ time, which would show that some of the work 
must have been performed in the week ending Saturday, Septem- 
ber 11th, 1880. 
Cross- Q. 44. Will you point out the date on that time-roll ? 
A. I cannot point out any date, but it can be identified by refer- 
ring to labor record of that week. 
899 Cross-Q. 45. Will you refer to the labor record for that 
week and find his account? 

A. I will. 

Cross-Q. 46. Please read it. 

A. On page 312 I find: Time, six days ; price, $2.25 per day ; total, 
$13.50; Ethridge ; folio 298, paid $13. 50. 

Cross- <Q. 47. Now, will you refer to the labor record for the pre- 
ceding week, ending September 11th, 1880, and find Mr. Ethridge’s 
account and read it? 

A. No time; price, $2.25; no total; Ethridge; folio 298, no pay- 
ment. 

Cross-Q. 48. From that you would say that you paid him no 
money that week, would you not? 

A. I would. 

Cross-Q. 49. Now, will you refer to Mr. Ethridge’s account in 
“ Franklin T. Roberts No. 4,” folio 298, and will you read the time 
he is credited with by weeks in September, 1880, and also the amount 
of payments he is charged with ? 

A. September 4th—week ending September 4th—by six (6) days’ 
labor, page 309, $13.50; payment week ending September 4th, to 
cash, page 309, $8. 50 ; for the week ending September 18th, by (6) 
six days’ labor, page 312, $13.50; payment week ending September 
18th, to cash, page 312, $13.50; week ending September 25th, by 57 
hours’ (or 5,'5 days) labor, page 313, $12.82; payment week ending 
September 25th, to cash, page 313, $12.82; payment week ending 
September 30th, to cash, page 314, $100.00 ; week ending October 
2d, by six days’ labor, page 315, $13.50; payment week ending Oc- 
tober 2d, to cash, page 315, $13. 50. 

Cross- Q. 50. Referring to “ Exhibit Franklin T. Roberts No. 5,” the 
time-rolls, I will ask yeu if you can find any time-rolls for any other 
or further time for Mr. Ethridge during that month, save the one, 
No. 8, already pointed out. 

A. Time-roll No. 12, week ending Saturday, September 4th, Eth- 
ridge, 6 days’ time; No. 13, week ending October 2d, Ethridge, six 
days’ time; that is ‘all I find. 


The taking of further depositions in this matter adjourned 
900 until Monday, May 14th, 1883, at 9 o’clock, a. m., at the office 
of Nichols, rmepere & Co., in Battle Creek, Mich. 
E. M. CONVERSE, 
Notary Public. 
May 12th, 1883. 
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At the office of Nichols, Shepard & Co., Monday, May 14th, 1883, 
at 9 o’clock a. m., the taking of depositions resumed in pursuance 
of adjournment had May 12th, 1883. 

Present: Alex. Mahon, Esq., counsel for Nichols, Shepard & Co., 
assignees, &c.; and R. C. Parker, Esq., and Martin Metcalf, Esq., 
counsel for Marsh. 


Cross-examination of witness, GzorGE F. BARRows, continued 
by Mr. PARKER, counsel for Marsh: 


Cross-Q. 51. Do you find anything in these time-rolls to indicate 
that that work was done on the week ending September 11th, 1880 ? 

A. I do; that is a portion of the work. 

Cross-Q. 52. You do not find the time-roll dated, do you? 

A. I do not. 

Cross-Q. 53. How much of the time do you find indicated for the 
week ending September 11th? : 

A. At least one day. 

Cross-Q. 54. Now, in the Exhibits “ Franklin T. Roberts Nos. 3 and 
4,” why didn’t you make entries to correspond with that time-roll ? 

A. 54. I would ask what time-roll you refer to ? 

Cross-Q. 55. The one that indicates that Ethridge worked at least 
one day during the week ending September 11th. 

A. Because he only having a little time that week it was probably 
carried forward into the next week, showing that between the 4th 
day of September and the 18th Mr. Ethridge put in six (6) days’ 
time. 

Cross-Q. 56. Now, do you say that from the exhibits and 
901 from your recollection that Mr. Ethridge did not work but 
one (1) day during the week ending September 11th, 1880? 

A. I do not say that. 

Cross-Q. 57. Do you say that he worked more than one (1) day 
during that week ? 

A. No, sir. 

Cross-Q. 58. Now, Exhibits “ Franklin T. Roberts Nos. 3 and 4” 


do not correctly represent Mr. Ethridge’s account, do they ? 


. Yes, sir. 

Cross-Q. 59. Then he didn’t work during the week ending Sep- 
tember llth, did he? 

A. The time-rolls 
. Cross-Q. 60. I didn’t ask in reference to the time-rolls. Question 
repeated. 

A. Yes, sir. 
_ Cross-Q. 61. Does “ Exhibits Franklin T. Roberts Nos. 3 and 4” 
show that he worked during the week ending September 11th ? 

A. No,sir. 

Cross-Q. 62. Then they are incorrect, are they not? 

A. No, sir. 

Cross-Q. 63. Do you say that they are correct as to showing the 
time when he worked ? 

A. I do not. 
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Cross-Q. 64. Aren’t they incorrect in that respect? 

A. They do not show—— | | 

Cross-Q. 65. I want an answer, “ Yes” or “ No,” whether they are 
correct or incorrect. 

A. Yes, sir. | 

Cross-Q. 66. Now, aren’t they incorrect in regard to the time when 


_ Henry worked the three days represented to be worked during the 


week ending September 11th, 1880, and also when they represent 
that Michael Rainbow worked eight (8) days and six (6) hours dur- 
ing the week ending October 11th, 1880? 

A. In answer to the first part of that question 


902 (Counsel for Marsh insists upon a direct answer to that 
question, either yes or no, it being the same in substance as 
that in regard to Ethridge.) 


Cross-Q. 67. Question repeated. 


(Counsel for Nichols, Shepard & Co. objects to the question as in- 
tended to mislead, and insists that the counsel shall refer to the 
parties separately, and shall not demand an answer yes or no from 
the witness upon such a question ; and he desires to call the atten- 
tion of the honorable Commissioner of Patents to this and the pre- 
ceding question as an attempt by counsel for Marsh to mislead.) 


A. I cannot answer the question with a “ Yes” or “ No.” 

Cross-Q. 68. Referring to page 346 of “ Exhibit Franklin T. Rob- 
erts No. 4,” to John Henry’s account for 1880 and to the item, Sep- 
tember 11th, three (3) days’ work, $4.50; and to page 311 of “ Ex- 
hibit Franklin T. Roberts No. 3,” the account headed “ Labor 
record,” September 11th 1880, Henry, three (3) days’ time, ete., I 
now ask if those records, as they stand on those pages, are not false 
as to the time when the work was performed. 


(Counsel for Nichols, Shepard & Co. objects to the question, as it 
is not claimed that the books show—~w. e., “ Franklin T. Roberts Nos. 
3 and 4”—the actual time, hour, or date that the work was per- 
formed.) 


A. They are. | 

Cross-Q. 69. Referring to“ Exhibit Franklin T. Roberts No. 4,” 
page 303, where Michael Rainbow is credited with eight (8) and six- 
tenths (,5,) days’ labor under date of October 11th, — if in view of 
witness’ previous testimony i¢ is not false, so far as three (3) and 
four-tenths (,4;) days’ labor is concerned. I mean false in regard 
to the time when the three (3) and four-tenths:(,4;) days’ labor was 
performed. 


(Objection repeated by counsel for Nichols, Shepard & Co., and also 
the notice.) 


A. It is. 
Cross-Q. 70. That would leave five and two-tenths (5,3;) 
903 days’ labor performed by Michael Rainbow during that week, 
would it not, ending October 11th ? 
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A. I wish to make a correction in regard to my previous answer 
of this question and say that three and two-tenths (3,;), and not 
three and four-tenths (3 ;4;)—three and two-tenths (37;) is not work 
done in that week. It would leave five and four-tenths (5,4;) days’ 
labor done that week. 

Cross-Q. 71. Now, will you point out any record anywhere, other 
than appears on these two exhibits, 3 and 4, of that three and two- 
tenths (3,7;) days’ iabor? 

A. I think I can—on the time-rolls for that week ending October 
11th. 

Cross-Q. 72. You haven’t looked at it, have you ? 

A. No, sir. 

Cross-Q. 73. It is only an inference, then, that it may be there, 
isn’t it? 

A. Yes, sir. 

Cross-Q. 74. Now, so far as your testimony is concerned that this 
three and two-tenths (3,°;) days’ labor was performed the previous 
week in ironing the two new forges, you depend solely upon your 
recollection, do you not? 

A. Iam quite positive that it is memorandaed on the time-sheet 
for the week ending October 11th. 

Cross-Q. 75. How do you know that it was done in ironing the 
forges? 

A. Because I am quite positive that I see him at work on those 
two forges. 

Cross-Q. 76. During the week of October 2d, 1880? 

A. Somewheres about that time. 

Cross-Q. 77. What was the work that you saw him do in ironing 
the forges? 

A. I did not see him do very much of the work ; only noticed him 
at work when passing by. 

Teed 78. How do you know that he was at work on the forges 
then? 

A. Only by seeing what he was doing. 
904 Cross-Q. 79. What was he doing? 

A. He was what they term ironing the forges. 

Cross-Q. 80. What kind of work constituted the ironing the forges ? 

A. Not being an expert at the business, I cannot state. 

Cross-Q. 81. Then you can’t say that he was ironing the forges, 
can you? . 

A. Not exactly, only what was said about it at the time—that that 
was what he was doirg. 

Cross-Q. 82. So you don’t judge now from what you saw him do, 
but from what was said about it ? . 

A. Notso much from what I saw as what was said. 

ing 83. Did you keep a memorandum of his time at that 
time 

A. I think not at that time. I think he gave it to me the first 
week—October 11th—that he was paid. 

Cross-Q. 84. That is, he told you he had worked eight and six- 
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tenths (8;5;) days up to the end of that week, did he, or you can 
explain what the facts were? 

A. I think he said, “ George, I have got in thirty-two (32) hours’ 
extra time for the work done by me.” 

Cross-Q. 85. And you gave him credit for it? 

A. I did. 

Cross-Q. 86. And you saw him ironing the forges a little while? 

A. Not alittle while, but he was here somewheres in the neigh- 
borhood of three days. 

Cross-Q. 87. Now, how much time did you actually see him work 
during this extra time? 

A. O, probably ten (10) or fifteen (15) minutes a day. 

Cross-Q. 89. But you kept no record of it until it was all summed 
up? 

A. No, sir. 

Cross-Q. 90. And then took his statement for it? 

A. Yes, sir. 

Cross-Q. 91. You had confidence enough in Mr. Rainbow to be- 

lieve that he told the truth, then ? 
905 A. Yes, sir. 
Cross-Q. 92. How long have you known him? 

A. Somewheres about seventeen (17) years, I guess; ever since I 
was a little boy. 

Cross-Q. 93. You have been pretty,intimately acquainted with him, 
then, haven’t you, of late years? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-examination.) 


A. Yes sir. 
Cross-Q. 94. He has been a master in the same Masonic lodge of 
which you are a member, has he not, for some years? 


(Counsel for Nichols, Shepard & Co. objects to the question as en- 
tirely irrelevant, immaterial, and not proper cross-examination.) 


A. I think he was master for one (1) year, possibly two (2). 

Cross-Q. 95. And from your acquaintance with him you have no 
reason to think otherwise than that he would tell the truth with 
regard to his work and the time he had worked, have you? 

A. No, sir. 

Cross-Q. 96. This was the summer that the shop called the boiler 
shop was built and completed, wasn’t it—the summer of 1880? 

A. I think that that is the year that the shop was built. 

Cross-Q. 97. Do you recollect whether or not John Breman was 
up here with his foreman and one or two men repairing the boilers 
while the shops were shut down that vear? » 


(Counsel for Nichols, Shepard & Co. objects to the question for 
same reasons before given to cross-question No. 94.) 


A. I don’t remember as to John Breman being here, but I think 
that his foreman and one or two men were here repairing the boilers. 


Cross-Q. 98. About what time? 
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906 (Objection repeated by counsel for Nichols, Shepard & Co.) 


A. The fore part of September. 

Cross-Q. 99. Now, what account would be made of repairs of that 
kind; I might say that in “ Exhibit Franklin T. Roberts No. 1” I 
find a repair account? 

A. The work done, if any, by regular workmen would be charged 
in the labor account, and I think the other charges, if any were 
made, would be charged to expense accounts or “ Vibrator material 
account.” 

Cross-Q. 100. If a man was especially called to assist in such a job 
where would his time and money account appear? I will explain 
by saying a man not then one of the regular workmen. 

A. I would ask what you mean by the term “not then regular 
worknien ?” 

Cross-Q. 101. I mean if when the shops shut down a man was 
laid off, not retained for that period, and that if he should be sent 
for afterwards to assist specially parties in making repairs of the 
kind mentioned. 

A. It would be charged to labor account and entered on the labor 
record. 

Cross-Q. 102. Now, during the time of shutting down in 1880 do 
you know, of your own knowledge, that all the work that was done 
in and about the shops of Nichols, Shepard & Co. was ultimately 
correctly entered and represented in these three (3) “ Exhibits Frank- 
lin T. Roberts Nos. 1, 3, and 4”—i. ¢, of your own knowledge, I 
mean? 

A. If the work was done for Nichols, Shepard & Co. it was duly 
entered in either one of the three (3) books, exhibits above mentioned. 
A good many times men come here and do odd jobs for themselves 
whilst the shops are shut down that no account is made of. 

Cross-Q. 103. Question repeated, with this addition: that you can 


- say “yes” or“ no” to that question as it calls for your own knowledge 


only. If you saw all the work done and afterwards entered 
907 it up in the books, then, of course, you can state whether the 
books correctly represent the work or not. If you did not see 


all the work done, but took statements of others for the whole or a. 


portion of it, it would not be within your own knowledge. 

A. 1 did not see all the work done, but what time was reported 
appears on these books. 

Cross-Q. 104. There was considerable time reported by workmen 
and foremen for workmen during this time, was there not? 

A. There was. 

Cross-Q. 105. And you have no personal knowledge of it except 
the report ? 

A. No, sir. 

Cross-Q. 106. And of your own knowledge you can’t say but what 
Mr. Rainbow included the time that he spent in making this stop 
in question and fixing the reach rod in the three days.and two hours’ 


extra time which he reported in the first week of October? 


A. It is my opinion that he stated in particular that this time— 
this thirty-two hours’ time referred to—was put in on those forges. 
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Cross-Q. 107. You don’t mean to state anything but your impres- 
sion, | suppose, Mr. Barrows, do you? 

= That is all. 

Cross-Q. 108. Now, when you say in reference to the three days of 
John Henry’s, which purports to have been done in the week of Sep- 
tember 11th, 1880, I suppose you only state to the best of your reccl- 
lection in regard to what the time was for and when it was earned. 

A. No; Ido not. Mr. Henry came to me and asked as a special 
favor that I do what I could for him to help him get this extra time 
allowed him. 

Cross-Q. 109. Did you do so? 

A. I did—that is, I told him what course to follow in the matter. 

Cross-Q. 110. Are you positive or do you only state to 
908 the best of your recollection the character of this overtime 
mentioned of Mr. Henry ? 

A. It is only to the best of my recollection of what he told me the 
time was for. 

Cross-Q. 111. Now, don’t you recollect that the wood-sawing re- 
ferred to was done in the last week of September and the first week 
of starting up in October of that year? [am so informed that that 
is the fact. 

A. I don’t recollect it so. 

Cross-Q. 112. Can you state positively that it wasn’t so, or only to 
the best of your recollection ? 

A. I cannot say it wasn’t so, because they generally saw wood 
about two or three months apart. 

Cross-Q. 113. You took Mr. Henry’s statement of this time, didn’t 
you—this overtime ? 

A. I did. 

Cross-Q. 114. You have no reasons generally to doubt his word, 
have you? 

A. No, sir. 

Cross-Q. 115. Do you recollect when the old testing shop was 
pulled down that summer or fall? 


(Counsel for Nichols, Shepard & Co. objects to the = uestion [as] 
improper cross-examination ; also object to counsel for Marsh inter- 
jecting into the record as to what he has been informed.) 


A. I do not. ! 

Cross-Q. 116. Were you absent from the works at any time during 
September? If so, just state the time, please. 

A. I was absent either two or three days between the 11th and 
18th. I think that was all. 

Cross-Q. 117. How do you fix the time? 

A. By the time the State fair was held in Detroit. 

Cross-Q. 118. Calling attention to page 346, the account of John 
Henry, in “ Exhibit Franklin ‘T. Roberts No. 4, * do you know any- 
thing about those corrections and erasures to the bottom of that 

account ? 
909 A. I can’t say now when they were made or what they 
were made for. 
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Witness says: I wish to correct my answer to direct question No. 
21 by saying that if there is no foreman at work that I get the time 
myself. ; 

By consent, an adjournment taken to 2 o’clock p. m., May 14th, 
1883, at the office of Nichols, Shepard & Co., for the taking of fur- 
ther depositions. . 

E. M. CONVERSE, 
Notary Pablic. 


Taking of depositions in this matter resumed at 2 o’clock p. m., -—— 
May 14th, 1883, at the office of Nichols, Shepard & Co. 
Present: Counsel for the respective parties. | 
Cross-examination of witness, Gzorce F. Barrows, by Mr. 
PARKER, counsel for Marsh: 
Cross-Q. 119. You made some affidavits, Mr. Barrows, last fall 
some time, the latter part of November or fore part of December, in | 
this matter, did you not? | 
A. I did. a 
Cross-Q. 120. They were sworn to before Frank M. Dunning, were | 
they not? 


(Counsel for Nichols, Shepard & Co. objects to the question, as the 
affidavits will show for themselves.) 


A. Yes, sir. <> 

Cross-Q. 121. They are the only ones you have made in this mat-_ | 
ter, I suppose ? 

A. Yes, sir. 


Cross-examination closed. 


Redirect examination of witness,Grorce F. Barrows, by 
ALEx. Manon, Esq., counsel for Nichols, Shepard & Co.: 


910 Redirect Q. 1. How do you identify these time-rolls, + 
“Franklin T. Roberts No. 5,” and not dated,as the ones upon 
which time was kept during the early part or during the month of 
September ? ' | 
A. By checking them up with the time and amounts paid to sev- | 
eral workmen on those time-slips. | 
Redirect Q. 2. Can you tell me why Henry’s account, or the $4.50, be 
was not paid him until the week ending September 11th ? | 
A. Because there was a dispute between him and Mr. Hoag as to 
the amount he should receive for services performed. 
Redirect Q. 3. Did you have any talk with him about that amount 
before it was paid ? + 
A. I did. | 
Redirect Q. 4. About how long before it was paid ? 
A. Weil, the last talk I had with him was on the same day that 
it was paid him—Thursday, September 9th. 
Redirect Q. 5. Did he ever talk with you about it before that 


time ? | > 
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A. Yes; I think he did once or twice. 

Redirect Q.6. About what time, as near as you can state? 

A. I couldn’t state any definite time, though I think all the con- 
versation I had with him about it took place that week. 

Redirect Q. 7. Did he tell you at that time what he claimed this 
extra amount for? 

A. To the hest of my recollection, he stated all the circumstances 
connected with it. 

Redirect Q. 8. And he claimed it was for work done in fixing up 
the engine early in the morning? 


(Counsel for Marsh objects to the question as leading.) 


A. Yes, sir. 
Redirect Q. 9. State that conversation as near as you can. 
A. I think he said, “George, I have got some overtime 
911 coming to me for work done mornings in fixing up the en- 
gine, and Hoag says that he don’t know anything about it, 
and that I will have to see some one else before I can get any pay 
for it.” 
Redirect Q. 10. You are positive, are you, that he told you that 
it was for work done in fixing up the engine? 
(Counsel for Marsh objects to the question as leading.) 
A. Quite so; yes, sir. 
Redirect Q. 11. What did he say, if anything, the next time he 


talked with you about it? 
A. He came in the office on this Thursday morning before men- 


tioned and says, “ Hoag sent me in here after four dollars and a half, 


being the amount allowed me by him for what I was speaking to 
you about this morning.” 

[On the margin: Do they pay on such statements from unknown 
— without a statement from the foreman ?] 


Redirect Q. 12. How do you know that the extra time allowed 
Rainbow was for the work done in ironing the forges? 


(Counsel for Marsh objects to the question as having been gone 
over fully and not being proper redirect examination.) 


A. Only from what I saw and what he told me. 
Redirect Q. 13. He told you it was for that work ; did he or not? 


(Objection repeated by counsel for Marsh; also as leading.) 


A. I am quite positive that he did. 

Redirect Q. 14. Are these books intended to show—* Franklin T. 
Roberts Nos. 3 and 4”—the time that the work is actually done or 
the actual amount of work and the payment made therefor ? 


(Objection repeated by counsel for Marsh.) 


A. They are intended to show the actual amount of work done 
and the amounts paid therefor and not the time exactly when the 
work is done. 
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Redirect Q.15. Do you ever pay men in small amounts and not 
make an entry of it and wait before making an entry of it until you 
make the final payment? 


(Same objection by counsel for Marsh.) 


912 A. No, sir. 

Redirect Q. 16. In both of those conversations with Mr. 
Henry, before referred to, did-he or not claim that any of the work 
had been done during that week or not ? 


(Objection repeated by counsel for Marsh.) 


A. He did not. 
Redireet Q. 17. Did he or not claim that all the work had been 
done before that week, if you remember? 


(Objection repeated by counsel for Marsh, and counsel for Marsh 
gives notice that he will move to strike out all the testimony of this 
witness in reference to statements of Rainbow and Henry said to 
have been made to this witness with reference to the character of 
the work and the time of its performance on the ground that it is 
not competent to introduce the statements of the witnesses Henry 
and Rainbow other than their testimony without first laying a 

roper foundation therefor by first calling the attention of witnesses 
ary and Rainbow to such conversations and statements.) 


A. To the best of my recollection, he did. 
Redirect Q. 18. How do you know that Ethridge was present and 
worked the week ending September 11th, 1880? 


(Counsel for Marsh objects to the question as leading and not 
proper direct, the witness having already testified on that point.) 


A. Only by the time-sheet for the week ending September 18th. 

Redirect Q. 19. Is all the time or extra time made by a workman 
entered upon either the first or second week slips? 

A. It is, if put on the slips at all. 

Redirect Q. 20. Do you know why there was no record kept of 
that extra work done by Henry ? 

A. It is our custom, when a man comes in—or a foreman—and 
reports some+time for a man, and he is paid for it from the cash 
drawer, as in case of Henry, there is no record made of: such time, 
except that time is credited on the labor record to correspond with 

the amount paid him. 
913 Redirect Q. 21. Do you know why Henry’s time or extra 
) time for which you paid him that $4.50 was not kept on a 
slip? 

A. Because we didn’t deem it necessary. 

Redirect Q. 22. But from the nature of the work done and the 
time of doing it it was necessary for him to keep his own time, was 
it not ? 

A. It was. ; 

Redirect Q. 23. Please explain the manner of paying the work- 
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engi e., how you generally make up their accounts and pay them 
the cash. 

A. First, I enter up the time, then extend the amount earned, and 
then extend the amounts paid. Each man’s money is placed in an 
envelope, with his name and amount marked thereon, and paid to 
them in. hand by me. 

Redirect Q. 24. How many different days did you see Rainbow at 
work when he was ironing the forges? 

A. Three (3), I think. 

Redirect Q. 25. In your cross-examination you say you do not 
know of your own knowledge that the “ Exhibits Franklin T. 
Roberts Nos. 1, 3,and 4” contain a complete record of the labor 
performed during the month of September, 1880. Please explain why 
you cannot or do not know of your own knowledge. © 


(Counsel for Marsh objects to the question as already explained 
and as not proper redirect.) 


A. Because there might have been some work done by the men 
for themselves, and possibly for other parties, that no account was 
made of to me, and, further, that | was absent from work for two or 
three days during the month of September, but I think that all the 
work done for Nichols, Shepard & Co. during the month of Septem- 
ber is accounted for in the three (8) Exhibits Nos. 1, 3, and 4. 

Redirect Q. 26. Otherwise do you know that they do contain a 
complete record of labor performed during the month of Septem- 
ber, 1880? 

A. I do. 
914 Redirect Q. 27. Explain the method of balancing the books 
after the men have been paid to show their correctness. 

A. First, each man’s account is footed up in the ledger at the end 
of each month, and their amounts, either debit or credit, is placed 
on a paper in that order; second, the amounts earned and the 
amounts paid are footed up, and, with the balance brought down, 
either to the credit or debit of labor account, are added in, and the 
difference between the amounts paid and the amounts earned have 
to agree with the credits and debits of each man’s account. 

Redirect Q. 28. Would it be possible for the books to balance if a 
man had received pay for work he had not done—1. e., work that was 
not reported ? 


(Counsel for Marsh objects to the question as not proper surrebut- 
ting, and there is no claim that the books show payments for work 
that hasn’t been done.) 


A. It would show a debit of such an amount paid in the man’s 
account. 

Redirect Q. 29. Please examine a single slip now handed you, 
which I request notary to mark “ Exhibit George F. Barrows No. 
1” for identification, the same marked by notary for identification 
as “Exhibit George F. Barrows No. 1,” and state, if you know, 
what it is. , 


(Counsel for Marsh objects to the question on the ground that it 
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was not introduced in evidence as an exhibit in this case on the 
direct examination of this witness; as an exhibit, that the testimony 
founded thereon would not be proper redirect, and notice is given 
that a motion will be made to strike the same out.) 


A. A time-slip of engine-room No.2 for the week ending Monday, 
October the 11th, 1880. 

Redirect Q. 30. Can you testify or state when the entries were 
made on that slip? 


(Same objection by counsel for Marsh.) 
A. They were made between October 4th and October 11th. 


915 (Counsel for Nichols, Shepard & Co. now offers time-slips, 
marked “ Exhibit George F. Barrows No. 1,” in evidence.) 
(Counsel for Marsh repeats same objection and motion as last 


above.) 
Redirect examination closed. 


Recross-exarnination of witness, GzorcE F. Barrows, by Mr. 
PARKER, counsel for Marsh . 


Recross-Q. 1. If Ethridge worked the first two weeks in Septem- 
ber, 1880, it ought to appear so on those exhibits, ought it not? 

A. Not necessarily so. 

Recross-Q. —. If he worked six days in the week ending Septem- 
ber Lith, 1880, putting up line eine he ought to have credit for 
it on the books, shouldn’t he? 

A. Yes, sir. 

Recross-Q. 3. When you say the books balance you simply mean 
that the men have been paid for all the work that the books show 
that they have been credited with, don’t you? 

A. I mean this, that when I pay off I have so much money to 
commence with, and after I- get the money put up the difference be- 
tween the amounts paid and the amount of cash I had on hand is 
the balance I should have left. 

Recross-Q. 4. Question repeated. 

A. Yes, sir. 

Without waiving any objections to this time-roll, “ George F. Bar- 
rows No. 1,” I will ask from it— 


Recross-Q. 5. In whose handwriting are the figures representing 
the time? 
A. The regular time is in Mr. Thomson’s and the extra time in 
my own. 
ross-Q. 6. That is, the entries in pencil opposite Rainbow’s and 
Henry’s names are in your handwriting, are they? 
A. Yes, sir. 
916 Recross- Q. 7. Opposite Henry’s name, isn’t that six hours’ 
extra time that that is disputed over the firing up of that en- 
gine in sawing wood ? 
A. I think not; no, sir. 
Recross-Q. 8. What is it for? 
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A. I could not say; not from recollection. 

Recross-Q. 9. When did he work it? 

A. I would infer-—— 

Recross —. 10. I don’t want inferences; I want to know if you 
know. 

A. I do not, exactly. 

Recross-Q. 11. What does that six (6) days at Lansing mean op- 
posite Henry’s name? 

A. It means that he was there at the fair with an engine. 

Recross-Q. 12. During the time the shops were shut down ? 

A. I could not say exactly when it was, but think that they left 
here about the last of September ; anyway, it was the fall fair. 

Recross-Q. 13. Now, is there in the labor record or labor ledger 
any credit to Henry for that six (6) days at the Lansing fair? 

A. I couldn’t say without reference to the books. 

Recross-Q. 14. Look at the books and see if you don’t know with- 
out. 

A. There is not, That money was paid to him by Mr. F.G. 
Shepard. ! 


Recross-examination closed. 


Re-redirect examination of witness, Georce F. Barrows, by 
ALEX. MAnon, Esq., counsel for Nichols, Shepard & Co.: 


Re-redirect question 1. To what account is this fair work charged ? 
Answer. Most always charged to travelling account. 


Re-redirect examination closed. 
GEORGE F. BARROWS. 


917 The foregoing deposition was subscribed and sworn to be- 
fore me this 14th day of May, A. D. 1883. 
EUGENE .M. CONVERSE, 
[SEAL. | Notary Public. 


By consent of parties, an adjournment taken until May 15th, 1883, 
at 9 o'clock a. m., at the office of Nichols, Shepard & Co., in Battle 


Creek, Michigan. 
E. M. CONVERSE, 
Notary Public. 
May 14th, 1883, 


At the office of Nichols, Shepard & Co., in the city of Battle 
Creek, Michigan, on Tuesday, May 15th, 1883, at 9 o’clock a. m., the 
taking of depositions in this matter was resumed. 

Present: Counsel for the respective parties. 


Albert Griswold. 


ALBERT GRISWOLD, produced as a witness, and being first duly 
sworn, does depose and say, in answer to interrogatories proposed to 
him by ALex. Manon, Esq., counsel for Nichols, Shepard & Co., as- 

signees, &c., as follows, to wit: 


Question 1. State your name, age, residence, and occupation. 
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Answer. Albert Griswold; am forty-one; residence, Battle Creek, 
Michigan ; and am a machinist. 

Q. 2. In whose employ were you in the year 1880? 

A. Nichols, Shepard & Co. 

Q. 3. How long have you been employed by them ? 

A. Since June, 1869. 

Q. 4. What time is it usual, if you know, to wash the windows of 
the shops? 


(Counsel for Marsh objects to the question as irrelevant, imma- 
terial, and not surrebuttal.) 


A. After we got through invoicing, along the last of September 
or first of October. 
918 Q. 5. Who had charge of washing the windows? 


(Same objection by counsel for Marsh.) 

A. Stillman—George A. Stillman. 

Q. 6. Do you know what time the windows were washed in 1880? 
(Same objection repeated by counsel for Marsh.) 


A. I couldn’t give you the exact date; somewhere about the 25th 
of September. | 

Q. 7. Can you swear that it was not done earlier than the 20th of 
September ? 


(Object’on repeated, and also leading:) 

A. Yes, sir. 

Q. 8. Do they wash all the windows or not of the different shops 
at the same time? 

(Same objection repeated.) 


A. About the same time; yes, sir. 
Q. 9. Were any washed, if you know, in 1880 before the 20th of 


September ? ) 


(Objection repeated by counsel for Marsl:.) 
A. No, sir; they was not. 
Q. 10. Did John Henry help you to wash windows, or do you 


know whether he washed any windows of the shops in the first two 
weeks of September, 1880 ? 


(Same objection repeated.) 


A. He did not. 
Q. 11. Do you know of any reason—that is, of your own knowl- 
edge—why the windows were washed the latter part of September ? 


(Objection repeated.) 


A. Yes, sir; in taking the invoice they get as dirty as they was 
before they was washed—from the dust. 

Q. 12. Do you know when they commence to take these invoices 
generally ? 


ee + “ _ “ x ‘ 
od ee ‘ Sy " ji 
ha wet ty it 4 me x eo 7 oe 
* . ? we eee eo te =| - oe tee oe ee eee a 


P 


_ ston ® 


ELON A. MARSH ET AL. VS. NICHOLS, SHEPARD & CO. 549 


(Objection repeated.) 


A. The next week after we shut down for repairs. 
Q. 13. Do you know how long it takes, generally ? 


(Objection repeated.) 


919 A. About three (3) weeks; a little over, I think. 
Q. 14. Do you know when the invoice was taken in 1880? © 


(Same objection repeated.) 


A. What day it commenced ? 
Q. 15. Yes; about what day ? 
A. The sixth, we commenced. 
Q. 16. Who pays you for your work generally ? 


(Objection repeated by counsel for Marsh.) 


A. George Barrows. 
Q. 17. You generally found that he has kept the panpee time, and 
has he always paid you correctly or not? 


(Counsel for Marsh objects to the question, same as above re- 
peated.) 


A. Yes, sir; and he has paid me correctly. 


Direct examination closed. 


Without waiving any objection the cross-examination of witness, 
ALBERT GRISWOLD, proceeded with by Mr. PARKer, counsel for 
Marsh : 


Cross-Q. 1. You mean in taking an invoice, you mean taking an 
account of stock, don’t you? 

A. Yes, sir. 

eee 2. Did you assist in taking an account of stock in 1880 ? 

A. I did. 

Cross-Q. 3. What buildings was it taken in? 

A. In all of them. 

gt 4. Did you assist in taking stuck in all of the buildings ? 

A. I did. 

Cross-Q. 5. Who helped you? 

A. Taylor—there was four (4) of us—and Michael Sage and 
George Champion. 

Cross-Q. 6. What did you have to do with washing the windows, 

ifanything ? 
920 A. To take them out, wash them, and put them back. 
Cross-Q. 7. Well, did you assist in washing the windows in 

that fall of 1880? 

A. I did. 

Cross-Q. 8. Do you know in what building you were at work the 
week commencing the 6th of September, 1880? 


(Counsel for Nichols, Shepard & Co. objects to the question as im- 
material.) 
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A. In Brown’s room and in the cellar. 

Cross-Q. 9. Did you work there all that week ? 

A. I couldn’t tell you whether we worked there all the week in 
those two rooms or not, or whether we were out of doors some. 

Cross-Q. 10. By the two rooms you mean the cellar and Brown’s 
room, do you? Thecellar belongs to Brown’s room, does it ? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 
A. Yes, sir; the cellar is under Brown’s room. 


(Witness shown “Exhibit Andrew Thomson No. 1” and asked :) 
Cross-Q. 11. Do you know what the wood cut on it represents ? 


(Counsel for Nichols, Shepard & Co. objects to any examination 
on this so-called exhibit as not being proper cross-examination, it 
being entirely irrelevant and immaterial.) 


A. I don’t know anything about a wood cut. It looks like the 
shops here some. 

Cross-Q. 12. Does it look like the shops of Nichols, Shepard & 
Co? | 

(Objection repeated as before.) 


A. Some like them; yes, sir. 
Cross-Q. 13. Now, will you point out on that exhibit what was 


then called Brown’s room ? 
(Objection repeated as above.) 


A. (Place marked on exhibit by witness “A. G.” in red ink, and 
. he says:) It is in the lower story here. 
Cross-Q. 14. Now, Mr. Griswold, do you know of your own knowl- 
edge, without inferring from general practices, whether John 
921 Henry actually washed any windows during the week 
ending September 1ith, 1880, at the shops of Nichols, Shep- 
ard & Co.—by your own knowledge? I mean what you actually 
know and saw yourself. . 
A. He did not. 
Cross-Q. 15. Did you see him all that week ? 
ane I did not see him all the week; don’t know as I saw him at 
ail. 
Cross-Q. 16. Can you say you didn’t see him ? 
Pg I cannot say I didn’t see him; but I don’t know as I did see 
im. 
Cross-Q. 17. Do you know what he was doing? 
A. I do not. 
Cross-Q. 18. Do you recollect whether or not you were in what is 
marked here as engine shop “A. T. 2” on this “ Exhibit Andrew 
Thomson No. 1” during that week ? 


(Counsel for Nichols, Shepard & Co. renews his objections in re- 
gard to this so-called exhibit.) 


A. I presume I was through these, I couldn’t say for certain. 
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Cross-Q. 19. Did you take any account of stock in that room or in 
that building in that week ? : 

A. I don’t think we had got to that quite at that time. 

Cross-Q. 20. Do you beeationt when you did take any account of 
stock in that building ? 

A. No; I can’t recollect what week it was. 

Cross-Q. 21. Now, if you didn’t take any account of stock in that 
building in that week, and didn’t know what Henry was doing that 
week, and don’t remember being in that building that week, how 
can you say of your own knowledge that he didn’t wash any win- 
dows, not even two or three, in that building that week ? 

A. I know because there was none washed until after the 20th. 

Cross-Q. 22. Now, if they had been washed and been dirtied 
922 up again in taking account of stock they would have to be 
washed over again, wouldn’t they? 

A. I suppcese so. 

Cross-Q. 23. Then how do you know whether they were washed 
or not? 

A. I do know there was none washed. 

Cross-Q. 24. Did you see all tle windows of that engine-room and 
take particular notice whether they had been washed or not? 

A. I did not. 

+ Cross-Q. 25. Do you know what they were doing in that engine- 
room that week ? 

A. I do not. 

Yross-Q. 26. Do you remember what it was that you took an ac- 


count of stock of in that engine-room that fall? 


A. Took everything but the machinery; I couldn’t tell exactly 
what it was. 

Cross-Q. 27. Then, if 1 understand you, you don’t remember par- 
ticularly what it was, any more than you took an account of what- 
ever there was there, whatever it might be? 

A. Yes, sir. 

Cross-Q. 28. Do you recollect whether there was much handling 
or much dust raised in taking an account of stock in that room that 
fall ? 

A. There always is; yes, sir. 

Cross-Q. 29. Now, when you took that account of stock in that room 
you took particular notice, didn’t you, to see whether the windows 
had been washed or not? 

A. I think so. 

Cross-Q. 30. Now, as a matter of fact, did you think of it; did it 
occur to you? 

A. I think they was not washed. 

Cross-Q. 31. Question repeated. 

A. Yes, sir. 

Cross-Q. 32. And you remember now that at that time you took 

particular notice to see that the windows hadn’t been washed ? 
923 A. Yes, sir. 
Cross-Q. 33. Why did you take notice to see whether the 
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windows had been washed? Did you think that you would be asked 
about it? 

A. No, sir. 

Cross-Q. 34. Why was it you took notice? 

A. They being very dirty. 

Cross-Q. 35. That would be the very reason why you wouldn’t 
notice them, wouldn’t it ? 

A. I think not. We couldn’t see so well. 

Cross-Q. 36. Is it a dark room? 

A. It isn’t so very light. 

Cross-Q. 37. Is it necessary that the windows should be kept very 
clean to do work conveniently in it ?. 

A. No; it isn’t necessary; not very. 

Cross-Q. 38. When you were taking an account of stock in that 
room that year you overhauled whatever was there aside from the 
machinery and made a list of it—a memorandum ? 

A. Yes, sir. 

Cross-Q. 39. In making a memorandum you could go up to the 
windows and get the advantage of all the light, couldn’t you? 

‘A. We could if we wanted to. 

Cross-Q. 40. Were the windows dirtier than usual at that time of 
year? 

A. No, sir; I think not. 

Cross-Q. 41. Had any repairs been made in that shop before you 
took an account of stock that you recollect of? 

A. I don’t recollect of any. There might have been. 

Cross-Q. 42. Do you know whether there was a line of shafting in 
it at that time or not? 

A. There was. 

Cross-Q. 43. Where was it—overhead ? 

A. It was. 

Cross-Q. 44. Now, don’t you remember that that line of 

924  shafting had been repaired and lined up, taken down and put 

back again, before you took an account of the stock that fall, 
In the first and second weeks of Septem ber? 
A. No, sir; I don’t recollect. 
Cross-Q. 45. And that scaffoldings were built for that purpose? 
A. I do not. 
Cross-Q. 46. You are a machinist, are you not? 


(Counsel for Nichols, Shepard & Co. objects to this and all the pre- 
ceding questions of a like tenor, it being simply an attempt by a long 
cross-examiuation to mislead the witness and as an attempt to inter- 
ject into the record his own statements, and also that it is not war- 
ranted by the examiuation-in-chief.) 


A. Lam. 

Cross-Q. 47. Now, if scaffoldings had been built and that line 
shafting took down and put back, some two weeks’ work been done 
on it in that shop, it necessarily would start considerable dust from 
the joist, etc., wouldn’t it? 
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(Objection repeated, and that the question is entirely immaterial 
and irrelevant.) 


A. I think it would. , 
_ Cross-Q. 48. It is rather 1 nice job to put up a long line of shaft- 
ing like that, isn’t it—to have it run true? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Yes, sir. 

Cross-Q. 49. Plenty of light wouldn’t be any objection, would it ? 

A. No, sir. 

Cross-Q. 50. If the windows had been ten or eleven months gath- 
ering dust it would be quite natural if they had a job of that kind 
to do in that shop,toclean up the windows a little so they could see, 
wouldn’t it? 

A. Yes, sir; sweep them down. 

Cross-Q. 51. And quite a probability that they would get 

925 somewuat dirty again, so that when you came to take an ac- 

count of stock it wouldn’t be noticeable that they had been 
cleaned ? , 

A. They wouldn’t get so dirty as they would in ten or eleven 
months. 

Cross-Q. 52. Well, you don’t know as you would notice, under 
those circumstances, whether they had been cleaned or not, really, 
would you? 

A. I think you could tell if they had. 

Cross-Q. 53. Du you think you could tell if your attention was not 
_ particularly directed to them, so that you could say two years and 
a half afterwards that you actually noticed, as a matter of fact, that 
those windows had not been cleaned ? 

A. I know they hadn’t. 

Cross-Q. 54. None of them ” 

A. No, sir; none of them. 

Cross-Q. 55. They didn’t clean them to put up that line shafting ? 


(Counsel for Nichols, Shepard & Co. removes his objection given 
to cross-question No. 45.) 


A. No, sir; they didn’t; they might ‘have brushed them down 
with a broom. | 

Cross-Q. 56. Do you think you could tell whether they had or 
not ? 

A. I don’t know whether I couid or not. 

Cross-Q. 57. When was your attention first called to the question 
of Henry’s washing windows? 

(Counsel for Nichols, Shepard & Co. objects to question as being 
entirely irrelevant and immaterial.) | 


A. A year ago or a year and a half ago. 
Cross-Q. 58. What first called it to your attention? 


(Objection renewed.) 


A. I think Stillman spoke to me about it first. 
70—126 ? 


‘ 
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Cross-Q. 59. Have you ever talked with any one but Stillman 
about it? 


(Objection repeated.) 


A. Yes, sir. 
926 Cross-Q. 60. Have you talked with E. C. Nichols about it? 


(Objection repeated.) 


A. Yes, sir. 
Cross-Q. 61. Now, haven’t you repeatedly said to various parties 
at various times that you were uncertain about it and didn’t know 


really anything about the matter? 


(Counsel for Nichols, Shepard & Co. objects to the question, as it 
hasn’t been proven that witness has ever said any such thing, and, 
further, that the names and the dates are not stated.) 


_ A. No, sir; I never said so. 

Cross-Q. 62. Now, isn’t really all you do know about the matter 
this, that the regular window-washing of the shops takes place just 
before starting up, the latter part of September; that when you went 
into this engine shop to take stock that you didn’t notice that the 
windows had been 5 then y and from those two facts you infer that 
the aforesaid John Henry couldn’t possibly have done any window- 
cleaning during the week ending September 11th, 1880? 


(Counsel for Nichols, Shepard & Co. objects to the question, as it 
has been fully answered by the witness.) 


A. I know he had not. 
Cross-Q. 63. Then you know all he was doing, don’t you ? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination, as the witness has already stated in his 
direct examination as to the washing of the windows and not as to 
what Henry might be doing within one or ten miles of the shop.) 


A. No, sir. 
Cross-Q. 64. When was the last time you talked with Mr. Nichols 


about this? 


(Counsel for Nichols, Shepard & Co. objects to the question as irrele- 
vant and immaterial.) 


A. Qh, one day last week. 
Cross-Q. 65. You made an affidavit on this matter last fall, didn’t 
ou? 
927 A. I did. 
Cross-Q. 66. Did you write it ? 

(Counsel for Nichols, Shepard & Co. objects to the question, as the 
affidavit shows for itself, and, having been signed by the witness, 
that is all that is necessary to be proven, and objects to the affidavit 
being referred to unless it be produced or a certified copy thereof.) 


A. I did not. 
Cross-Q. 67. Who did, if you know ? 
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(Objection repeated.) 


A. I couldn’t tell you. 
Cross-Q. 68. Who was it sworn to before ? 


A. Dunning, I think. 
ALBERT GRISWOLD. 


Taken, subscribed, and sworn to before me this 15th day of May, 
A. D. 1883. 
3 EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


STATE OF MICHIGAN, 
County of Calhoun, 


I, Eugene M. Converse, a notary public within and for the county 
of Calhoun and State of Michigan, resident of the city of Battle 
Creek, do hereby certify that the foregoing depositions of David 
yo. ee, Wallace M. Stilson, Franklin T. Roberts, Edgar Ethridge, 
Andrew Thomson, George F, Barrows, and Albert Griswold were 
taken on behalf of Nichols, Shepard & Co., assignees of Andrew J. 
Hoag, in pursuance of the notice hereto annexed, before me, at the 
office of Nichols, Shepard & Co., in the city of Battle Creek, in said 
county of Calhoun, on the 8th, 9th, 10th, 11th, 12th, 14th, and 15th 
days of May, A. D. 18838; that each of said witnesses was by me duly 

sworn before the commencement of his testimony; that the 
928 testimony of each of said witnesses was written out by my- 

self; that the opposing party, Elon A. Marsh, by R. A. Parker, 
Esq., and Mr. Martin Metcalf counsel for Marsh, were present dur- 
ing the taking of said testimony; that said testimony was taken at 
Battle Creek, Michigan, and was commenced at 10 o'clock a. m. on 
the 8th day of May, 1883; was continued, pursuant to adjournment, 
on the 9th, 10th, 11th, 12th, 14th and was concluded on the 15th of 
said month of May, 1883; that I am not connected by blood or mar- 
riage with either of said parties nor interested, directly or indirectly, 
in the matter in controversy. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, [in] the city of Battle Creek, in said county of Cal- 
houn, State of Michigan, this 19th day of May, 1883. 

EUGENE M. CONVERSE, 
[SEAL. ] Notary Public within and for 
Calhoun County, Michigan. 


Before the Commissioner of Patents. 


In the matter of the interference between the application of Elon A. 
Marsh, filed September 28, 1881, and the reissued letters patent 
granted to Nichols, Shepard & Co., assignees of A. J. Hoag, Nov. 
29, 1881, No. 9951, for improvements in reversing gear for steam- 
engines. , 


Six: You are hereby notified that on Tuesday, May 8th, 1883, at 
the office of Nichols, Shepard & Co., Battle Creek, Mich., at 10 o’clock' 
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a.m., before Eugene M. Converse or other duly commissioned officer, 
I shall proceed to take the testimony of George F’. Barrows, Andrew 
Thomson, Edgar Ethridge, Albert Griswold, Wallace Stillson, David 
Shepard, Edmund D. Brown, Franklin T. Roberts, A. A. Ells- 

worth, Andrew J. Hoag, and E. C. Nichols, all of Battle Creek, 
929 Mich., and others as witnesses in rebuttal on behalf of Nich- 

ols, Shepard & Co., assignees of A. J. Hoag, the examination 
to continue from day to day until completed. | 

Respectfully, A. M. SMITH, 

: Att’y for A. J. Hoag, Assignor, &e. 


Washington, D. C., April 30, 1883. 


Service acknowledged this 30th day of April, A. D. 1883. 
C. M. ALEXANDER. 


930 In the matter of the interference between the application of 
, Elon A. Marsh for a patent for improvement in reversing 
gear for steam-engines and reissued letters patents No. 9051, 
— November 29th, 1881, to A. J. Hoag, assignor to Nichols, 
hepard & Co., now pending before the Commissioner of Patents. 


Depositions of witnesses examined on behalf of Andrew J. Hoag, 
assignor to Nichols, Shepard & Co., pursuant to the annexed 
notice, at the office of Nichols, Shepard & Co., in the city of Battle 
Creek, Calhoun county, State of Michigan, on Thursday, May 
17th, 1883. 


ss Present: Alex. Mahon, Esq., counsel for Andrew J. Hoag, assignor 
a to Nichols, Shepard & Co., on behalf of Andrew J. Hoag, assiguor, ete. 

There is no one who appears on behalf of Elon A. Marsh at the 
taking of depositions pursuant to the annexed notice. 


James W. Wood. 


JaMEs W. Woon, produced as a witness and being first duly sworn 
by me, does depose and say, in answer to interrogatories proposed 
tohim by ALex. Manon, Esq., counsel for Andrew J. Hoag, assignor 
of Nichols, Shepard & Co., as follows, to wit: 


Direct Question 1. State your name, age, residence, and occupation. 

Answer. James W. Wood; residence, Battle Creek city, Calhoun 

_ county, State of Michigan; forty-four years of age, and by occu- 
_ pation a hardware merchant. 


(Counsel for Nichols, Shepard & Co., assignees, &c., asks the notary 
that in view of the absence of Mr. Parker, who, he is informed, is to 
resent Mr. Marsh in the cross-examination of the witnesses, and 

-_ he is also informed that he, Mr. Parker, will be present to- 
o. morrow morning at nine o'clock, that the taking of the testi- 

_ mony of the witnesses be adjourned until nine o'clock to- 


| est of counsel for Nichols, Shepard & Co., as above made 
ss reby adjourn the taking of further depositions in 


J 
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this matter until May 18th, 1883; at 9 o’clock a. m., at the office of 
Nichols, Shepard & Co., iv the city of Battle Creek, Michigan. 
EUGENE M. CONVERSE, 
Notary Public. 
May 17th, 1883. 


At the office of Nichols, Shepard & Co., in the city of Battle Creek, 
Michigaa, May 18th, 1883, at nine o’clock a.m. ‘* 

Present: Alex. Mahon, Esq., counsel for Nichols, Shepard & Co., 
assignees, &c., and Martin Metcalf, Esq., and R. A. Parker, Esq., 
counsel for Elon A. Marsh, on behalf of said Marsh. 

Counsel for Nichols, Shepard & Co. states that he served a 
notice of which the ones here filed are copies upon R. A. Parker, 
Esq.,and Martin Metcalf, Esq., on the 15th of May, 1883, having 
been informed that the date named therein was the one upon which 
it was intended to take the testimony, and in view of the fact that he 
had served this notice for the 18th of May, 1883, upon Messrs. Parker 


‘and Metcalf was the reason for the adjournment of the case yesterday 


under the first notice, a mistake being made by the operator in in- 
forming Mr. Mahon, making the day the 17th instead of the 18th 
of May, and as counsel for Nichols, Shepard & Co. simply desired 
to. give the parties timely notice to be present, he served the notice 
shown by the copies filed. 

Counsel for Marsh state that they had no knowledge that the date 
fixed in the notice served in Washington was the 17th instead of the 
18th; that if they had so known they would have been present. 
Under the statements they say they have no objection to pro- 

ceeding. 
932 At request of counsel for Marsh that I produce the exhibits 

in my possession, marked as such by me at the recent taking 
of depositions, closed May 15th, 1883, in this case, I still having the 
said exhibits in my possession, not having made my return, do pro- 
duce the said exhibits as per request of counsel for Marsh. 

E. M. CONVERSE, 
Notary Public. 


The examination of witness, James W. Woop, resumed by 
ALEX. MAnon, Esq., counsel for Nichols, Shepard & Co.: 


Q. 2. Have you had any business transactions with Nichols, Shep- 
ard & Co.? 
(Counsel for Marsh objects to question as not surrebutting.) 


[On the margin: Don’t pertain to the matter, as not to same kind 
of acts. | 

A. I have. 

Q. 3. Have you settled with them by their books of account, and 
did you find those books of account correct? 


(Same objection by counsel for Marsh, and as not material, incom- 
petent, and not warranted by the affidavits on the motion to take 
surrebutting testimony.) 
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[On the margin: Don’t conform to law in Mich. to make acts evi- 
dence. | , 

A. Two questions in one. I have had a great many settlements 
with Nichols, Shepard & Co. on my statements of debit from my 
books and their statements of debit from theirs to me,and we have 
always found them to be correct. 


[On the margin: Have impeached their own satrap. ] 


Q. 4. State whether, in your opinion, based upon your settlements 
with them, they keep correct books or not. 


(Counsel for Marsh objects to the question on same ground as 
above given.) 


A. I have no reason to believe to the contrary. In all my settle- 
ments with them I have found them to be correct. 
Q. 5. How long have you done business with them ? 
A. Something over seven years. 


Without waiving any objections Mr. Parker, counsel for Marsh, 
proceeds to the cross-examination of witness, James W. Woop: 


Cross-Q. 1. What was the nature of the account that you 
933 kept with Nichols, Shepard & Co.—covering what class of 
transactions ? 
A. Well, my sales to them—material and manufactured goods 
enerally found in the hardware trade. My purchases from them 
rem time to time has been belting, manufactured brass goods, cast- 
ings from foundry, and other things. We had a running account. 
Cross-Q. 2. General merchandising account ? 
A. Yes, sir. 
Cross-Q. 3. Do you know who kept the account on the part of 
Nichols, Shepard & Co.—that is, of your own knowledge ? 
A. I couldn’t state as to who kept the books, as I understand they 
had several book-keepers, and I couldn’t state who kept my account. 
JAMES W. WOOD. 


Taken, subscribed, and sworn to before me this 18th day of May, 


A. D. 1883. 
EUGENE M. CONVERSE, 
Notary Public. 


William D. Rogers. 


Wii11aM D. Rogers, produced as a witness on behalf of Nichols, 
Shepard & Co., and being by me duly sworn, deposes and says, in 
answer to eo proposed to him by ALex. Manon, Esq., 
counsel for Nichols, Shepard & Co., as follows, to wit: 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 

A. My name is William D. Rogers; am forty-four years old; am by 
occupation foreman of the yard gang at Nichols, Shepard & Co.'s ; 
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residence, Battle Creek, Michigan ; lot 34 Nichols street, Nichols’Addi- 
tion, is where I live. 

Q. 2. Where were you. working in the months of July, August, and 

September, 1880? 
934 A. Working for Nichols, Shepard & Co. 
Q. 3. Do you know John M. Henry? 

A. I do. 

Q. 4. Was he working with you in the month of August or Sep- 
tember, 1880, at any time? 


(Counsel for Marsh objects to the question as not surrebutting.) 


A. He did. 

Q. 5. About what time, if you remember—what month in that 
year ? 

A. About the last week in August. 

Q. 6. What was he doing? 

A. Running a steam-engine—sawing wood. 

Q. 7. Was he working on regular time ? 

A. Yes, sir; he was working on regular time. 

Q. 8. Do you know whether he made any extra time or not at that 


ee 


time? 
A. He did. 
Q. 9. Do you know about how much time he claimed to have 
sadl made ? 
~ (Counsel for Marsh objects to the question as not surrebutting; 


there is no evidence here that Mr. Henry claimed any extra time.) 
A. About three days. 
: Q. 10. Did he say anything to you about this extra time ? 


(Objection repeated by counsel for Marsh; and, further, not prop- 
erly impeaching, as Mr. Henry’s attention has not been called to any 
statements made to this or any other witness.) 


A. He did. 
Q. 11. When did he speak to you about it? 


(Objection repeated by counsel for Marsh.) 


A. Very soon after he completed sawing wood—within a day or 
two. 
Q. 12. When was that, about? Give the date as near as you can. 


(Objection repeated by counsel for Marsh.) 


935 A. The dates, as near as I can remember them, was be- 
tween the middle and last of August. 
Q. 13. Did he afterwards tell you or not whether he had been 
paid for this extra time ? 


(Objection repeated by counsel for Marsh.) 


A. He did. 
Q. 14. When was that? 


(Objection repeated by counsel for Marsl:.) 
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A. That was between the Ist and middle of September. 

Q. 15. In 1880? 

A. In 1880. 

Q. 16. He told you, did he, that he had been paid at that time 
for the extra work done in the previous month ? 


(Objection repeated by counsel for Marsh ; also as leading.) 


A. He did. 
Q. 17. You say there was about three days’ extra time, do you, 
that he claimed ? 


. (Objection repeated by counsel for Marsh; also that the question ¥ 
is leading.) 


A. That was the amount as near as I can recollect. 
‘Direct examination closed. 


Without waiving any objections counsel for Marsh proceeds to 
the cross-examination of witness, Witt1aAmM D. Roaers: 


Cross-examination : 


“ D News , 


Cross-Q. 1. Mr. Rogers, did you then have a gang of men in your 
charge? 
A. I did. 
Cross-Q. 2. Did you keep their time ? 
‘ A. I did. 
Cross-Q. 3. Did you keep Mr. Henry’s time? 
A. I did not. 
Cross-Q. 4. Did you keep his extra time? 
A. I did not. 


[On the margin: Why ?] 


Cross-Q. 5. Wasn’t that wood-sawing done in the month of July, 
1880? ‘ 
936 °+#éA. No, sir. ~ 
Cross-Q. 6. When did you first begin to saw wood that 
year? 
A. I couldn’t state that, for we sawed wood several times in the | 
yy 7. Did you saw any that year in July at all?: 
A. I have no recollection of sawing any that year in July. 
‘ete 8. Did you have charge of the wood-sawing that year? 
. I did. 
Cross-Q. 9. Did you saw any in September ? 
A. I have no recollection of sawing any in September. 
10. Have you any or did you keep any account of the ~ 
- wood-sawing at all? 
_. A. [have no record and kept no record of it. 
’ 11. How many times did he ever run the engine to saw 
ood for you ? 
A. I don’t recollect of his ever running it but for that one job. 
Cross-Q. 12. How long was that before the works started up ? 
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A. — a month; I should think in the neighborhood of a 
month. 
Cross-Q. 13. How long did that wood-sawing™last ? 
A. I should think it covered about a period of about two weeks. 
Cross-Q. 14. Whereabout was it? 
A. It was near our warehouse. 
Cross-Q. 15. You mean the large building back of the office ? 
A. Not next back of the office—the large building in the rear of 
all the works. 
Cross-Q. 16. On which side of it? 
v A. On the west side. 
Cross-Q. 17. That would be toward the office, wouldn’t it ? 
A. No, sir. 
Cross-Q. 18. Which way does the building stand ? 
A. Nearly north and south. 
937 Cross-Q. 19. That would be the side, then, farthest from * 
| the Grand Trunk railroad, wouldn't it? 
L A. It would be. 
ml Cross-Q. 20. Were you sawing continuously and steadily during 
| that two weeks? : 
A. I can’t recollect of any interruption to the sawing. . 
Cross-Q. 21. Well, can’t you say positively whether you were or . 
were not? : 
A. I can say that I don’t recollect of any interruption ; that is as 4 
a near as I can say. There might have been a rain-storm which laid 
! the men off an hour or two, but I don’t remember of any. : 
Cross-Q. 22. In what capacity was Henry at work there? What 
was he doing? 
A. He was firing and running the engine. 
Cross-Q. 23. How large an engine was it? 
A. A threshing engine—a farm engine. 
Cross-Q. 24. About a ten horse power ? 
. A. Yes. 
~ Cross-Q. 25. How long did it take to get up steam on it? 
| A. Probably it would take an hour. 
| Cross-Q. 26. What was this extra time for? 
A. It was for work he claimed he did early in the morning, before 
seven o’clock, in getting the engine ready and cleaning it after work 
was done. 
” Cross-Q. 27. How long would that take—cleaning? 


A. He might spend from a half an hour to an hour to a very 
good advantage in getting the fire out and cleaning it. 

Cross-Q. 28. Did he have any assistance ? 

A. No. 

Cross-Q. 29. Are you accustomed to the charge of engines of this 
class ? 

A. I have had some experience with them. 

Cross-Q. 30. Then in running an engine of this kind, just before . 
the close of the work it is doing, don’t they let the fire go down and 
run it out as far as possible ? 
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A. I should hardly think they would do that. It is neces- 
988 sary to keep speed and power up to working pitch as long as 
working time lasts. 

Cross-Q. 31. Now, can’t you pull the fire out of one of those en- 
gines with the boiler fairly filled with hot water and steam pressure 
up to the proper working degree and have it run and do work for 
some time, say a half hour, more or less ? 

A. I couldn’t. 

Cross-Q. 32. You have got to keep fire up in the furnace up to the 
last moment, have you? 

A. I always did. 

Cross-Q. 33. You can’t give us the date when you begun that wood- 
sawing ? 

A. Not the exact date any nearer than I have. 

Cross-Q. 34. Do you know whether you begun in the third or 
fourth week in August in that year? 

A. I should think it must have been the third. 

Cross-Q. 35. Why must it have been the third ? 

A. In order to cover the period of time that we were occupied in 
sawing that amount of wood. 

Cross-Q. 36. Do you know what day of the week it was? 

A. I do not. 

Cross-Q. 37. Do you know what day of the week you got through? 

A. I do not. 

Cross-Q. 38. Do you know what day of the month it was you got 
through ? 

A. I donot. . 

Cross-Q. 39. Do you know whether it was in August or September 
that you got through ? 
A. Only this much, that it must have been near the end of August 
or beginning of September. 
Cross-Q. 40. Well, why must it have been the last of August or 
the beginning of September ? 
A. Because we finished sawing wood about the time the shops 
shut down; that is what calls it to my mind. 
939 Cross-Q. 41. Do you know whether you finished before or 
after the shops shut down ? 
A. I couldn’t say as to the exact day; I know the time was nearly 
the same. 
Cross-Q. 42. Who did you have working with you besides Henry ? 
A. The usual yard hands, Perry Sanford, Wm. Woodlin; I can’t 
remember the names of all the men I had just then. I don’t recol- 
lect how many men we did have while we were there. 
Cross-Q. 43. Well, state as near as you can about how many. 
A. Probably had ten men. 
Cross-Q. 44. A part of the shops shut down a week before the rest 
did that year, didn’t they ? 
A. I don’t recollect particularly about that. 
Cross-Q. 45. Was there any controversy over these three days’ 
extra time? 
A. There was some. 
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Cross-Q. 46. How long did that controversy last? 
p A. Several days. I couldn’t state the number of days—a few 
ays. 

tits Q. 47. Who was it with ? 

A. He asked me for it first; I referred him to the foreman of. his 
department. 

Cross-Q. 48. Why didn’t you grant the time or certify to it ? 

A. I told him I thought it was his foreman’s place to put his time 
in; that if I had a man I always kept his time. He was a bor- 
rowed man. 

Cross-Q. 49. How did his foreman know anything about how 
much time he had put in? 

A. He made his time-roll out and asked me if it was correct. 

Cross-Q. 50. Did he allow him for extra time in making out the 
time-roll ? 

A. I think not. 
940 Cross-Q. 51. Did you tell him the time-roll was correct ? 
A. I don’t recollect of ever speaking with his foreman 
about the matter. 

Cross-Q. 52. I thought you said just now that the foreman asked 

you if it was correct. 


[On the margin: See C. Q. 49.] 


A. You misunderstood me. I said he would have done, or, if he 
had, I would have told him whether it was correct or not. 

Cross-Q. 53. Did you see Henry work this overtime ? 

A. Not all of it. 

Cross-Q. 54. How much of it? 

A. Generally a few minutes before seven in the morning I would 
see him there. 

Cross-Q. 55. You don’t know, then, whether he worked three extra 
days or not, of your own knowledge ? 

A. No. 

Cross-Q. 56. You don’t know whether he was paid for extra time 
or not, of your own knowledge? 

A. Only that he admitted to me that he got his pay. 

Cross-Q. 57. What were you doing on the 8th of September, 1880? 


(Counsel for Nichols, Shepard & Co. dain to the question as not 
proper cross-examination.) 


A. I don’t remember. 
Cross-Q. 58. Do you know who you had to work with you there? 


(Objection repeated.) 


A. I couldn’t name them all. 
Cross-Q. 59. Were Perry, Sanford, and Woodlin borrowed men ? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination and entirely immaterial.) 


A. No, sir. 
Cross- Q. 60. Didn’t they have the same foreman that Henry did ? 
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A. No, sir. eae 
941 Cross-Q. 61. Did you report their time? 


(Objection repeated.) 


A. Their names were on my roll, and I reported whatever time 
they made. 

Cross-Q. 62. Were there any other men about the shops of those 
names that you know of? : 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. I don’t remember any. 
Cross-Q. 63. Were those men at work with you constantly while 
you were sawing that wood? 


(Objection repeated.) 


A. I merely refer to these men because they were my steady yard- 
men. 


[On the margin: Pain’s rolls show Heury worked 8 days after 
yardmen mentioned quit. | 


Cross-Q. 64. Question repeated. 
(Objection repeated.) 


A. I couldn’t undertake to say whether any of those men had lost 
. a day during that time or not. 

Cross-Q. 65. Well, were they with you when you were sawing that 
wood ? 

A. I was not sawing ithe wood. 

Cross-Q. 66. Who.was ? 

A. John Henry and the yardmen. 

Cross-Q. 67. Under your charge? 

A. Yes, sir. 

Cross-Q. 68. Now, I want to know who the yardmen were that 
were with John Henry in that wood-sawing job. 

A. I can’t tell who they were, but I could probably find out. 

Cross-Q. 69. Didn’t you swear that Perry, Sanford, and Woodlin 
were in the job with some others, but how many you didn’t recollect? 

A. I did for this reason, that they were the men most likely to be 
called on to do that work. 


[On the margin: What is his oath good for to swear in that way ? 


See C. Q. 42.] 


Cross-Q. 70. Is that the basis of all your testimony here ? 
A. I think not. 
Cross-Q. 71. Now, of your own knowledge can you name 
942 asingle man that you can say positively worked with John 
Henry on that job of wood-sawing ? 

_ A..No. i 

Cross-Q. 72. During that time of sawing that wood did you make 

lar returns of yardmen’s time—that is, a regular time-roll ? 


_ A, I did. 
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Cross-Q. 73. Do you know whether John Henry worked any after 
that wood-sawing job was finished ? 

A. I don’t recollect it. 

Cross-Q. 74. You mean to say you don’t know? Is that what 
you mean? 

A. I don’t recollect of his working. 

ra 75. Well, can you swear positively that he didn’t? 

A. No. 

Cross-Q. 76. How is it that you so distinctly remember about 
ow anid can’t remember definitely about anything or anybody 
else ? 

A. I remember him because I borrowed him to my regular force. 
That is all that calls him to my mind. 


[On the margin: It is stated that he was discharged. ] 


Cross-Q. 77. Why should you borrow him? 

A. My work was such that I couldn’t attend to it myself, and 
none of my hands were competent to run the engine. In such cases 
I ask the superintendent for a man. That was the case at that 
time. 

Cross-Q. 78. Now, at about that time hadn’t they sent you off to 
look after agents, &c., and weren’t you away a good deal ? 

A. I remember of being here at that time, anyway. 

Cross-Q. 79.': How much of it? 

A. All of it, as near as I can remember anything about it. 

Cross-Q. 80. Now, won’t you look through this “ Exhibit Frank- 
lin T. Roberts No. 5” and point out by number your time-rolls? 

A. There are none there. 

Cross-Q. 81. Do you know how much wood was cut up at that 

time? 
943 A. I should think there was between two and three hun- 
dred cords. 

Cross-Q. 82. What did you do during the month the shops were 
shut down? 

A. I had my various duties to look after. I couldn’t state. I 
have so many things to look after—lumber to look after; wood to 
look after, etc. 

Cross-Q. 83. And you state as to the time when this wood was 
sawed, to the best of your recollection ? 

A. I do; yes. 

Cross-Q. 84. How far were they sawing wood from what is called 
engine shop No. 1. 

A. Not over ten rods, I should think. 

Cross-Q. 85. How many times that year did you saw wood? [I 
mean how many different jobs, not different days. 

A. I don’t know. 

Cross-Q. 86. When did you saw wood the next year? Doyou recol- 
lect ? 

A. I don’t. 

Cross-Q. 87. When was this matter first called to your attention? 

A. I couldn’t say when. I couldn’t give any date; don’t recol- 
lect. 
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Cross-Q. 88. Can’t you tell whether it was a year ago or six 
months? — 

A. It was within six months. 

Cross-Q. 89. Who talked with you about it ? 


A. Mr. Hoag. 
Cross-Q. 90. And it was talked over about Henry’s extra time, 


and there being a dispute and about what Henry had claimed, &c., 
was it? 
A. Yes, sir. . 
Cross-Q. 91. I don’t suppose you had thought of it from the time 
_ the work was done up to the time Mr. Hoag had talked with you, 
or you could remember more distinctly about the circumstances ? 
A. I couldn’t say as to that. Of course, if a man asks 
944 me about certain things I call upon my memory to recall 
_ everything I could in connection with it. 
Cross-Q. 92. Well, had you thought of it from the time the work 
was done up to the time Mr. Hoag spoke to you ? 
A. I can’t remember that I ever paid any particular attention to 
it; thought of it, anyway. 
By consent an adjournment taken until 2 o’clock p. m. May 18, 
1883, at the office of Nichols, Shepard & Co. : 
E. M. CONVERSE, 
Notary Public. 


At the office of Nichols, Shepard & Co.,in the city of Battle Creek, 
Michigan, May 18th, 1883, at 2 o’clock p. m., the taking of deposi- 
tions resumed in pursuance of adjournment. 


Cross-examination of witness, W1LL1AM D. Roacers, continued 
by Mr. PARKER, counsel for Marsh : 

* Cross-Q. 93. Was not your conversation with Mr. Hoag within the 
last week or two or not ? 

A. Yes; he spoke with me once within that time. 

Cross-Q. 94. Was that the conversation you referred to in your 
previous testimony ? 

(Counsel for Nichols, Shepard & Co. objects to this and previous 
question as immaterial.) 


A. It is. 
(Witness shown “ Exhibit Andrew Thomson No. 1 ” and asked: ) 


Cross-Q. 95. Point out in this engraving the warehouse referred 
to near which the wood-sawing spoken of was done. 
~ (Counsel for Nichols, Shepard & Co. objects to the questicn or any 
examination being made on this paper.) 


A. (Witness marks building marked “ warehouse” “ W. D. 


945 Cross-Q. 96. The south end'of the warehouse is the end with 
the word “ warehouse” on it in the drawings ? 


__ AL Yes, sir. 
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Cross-Q. 97. Does the firm send you to look after engines? 

A. They do not. They haven’t done so in several years. 

— 98. Was this a new or an old engine that was sawing 
wood } 

A. I think it was a second-hand engine. 

Cross-Q. 99. Do they take as much pains in wiping up a second- 
hand engine as they do a new one in use? 

A. That would depend altogether upon the amount of pride a 
man took in the wai he was doing. 


: Redireet examination for witness, Wiitram D. Rogers, by 
counsel for Nichols, Shepard & Co. : 


Redirect Q. 1. How do you keep the time of the men working 
under you? , 


(Counsel for Marsh objects to the question as immaterial.) 


A. On a sheet; each man’s name in a column of names at the 
left of the sheet, with blank colunms for the days of the week and 
each man’s amount of work, in hours, foreach day. I set the time 
down in each column as it is worked. 

Redirect Q. 2. Did you keep the time in this manner in 1880? 

A. In the same manner, with the exception of the sheet. I used 
a book. 

Redirect Q. 3. Do you know where that book is? 
| A. I do not. 

Redirect Q. 4. Who generally did this kind of work you say 
Henry did—firing up the engine? 

A. I did. 

Redirect Q. 5. Why didn’t you do it at that time ? 

A. I was kept busy at other work and hadn’t time to attend to it. 


Recross-examination of witness, Wit~t1aM D. Rogers, by 
counsel for Marsh : 


946 Recross-Q. 1. What did you do with that book in which 
you kept the time? | 

| A. I think it is lying in the office here somewhere, the remains of 

it. Those books that I carried to keep time in went to pieces in my 

+ pocket and became dilapidated, so that I couldn’t keep them serv- 

iceable. 

Recross-Q. 2. Question repeated. 

| A. I don’t know. 

Recross-Q. 3. Don’t you know whether you turned it into the office 

7 ornot? ~- 

A. I don’t know. 

Recross-Q. 4. How did the office get any report of the time unless 

i you turned it in the office? 

| A. I gave it to the time-keeper and took it from him again. 
Recross-Q. 5. Did you have extra time allowed when you were 

firing the engine in doing this kind of work ? 
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(Counsel for Nichols, Shepard & Co. objects to the — as not 
proper ceisenenieeaianiion 


A. No, sir. 

Recross- Q. 6. Is a man likely to spend an hour every night clean- 
ing up a second-hand engine that he didn’t run regularly ? 

A. If he was anxious to make all the overtime and get pay for it 
I think he would. 

Recross-Q. 7. Now, do you think that a reasonable time to spend 
under those circumstances ? 

A. Under the circumstances connected with that engine, I think 
a man could use that amount of time toa good advantage. 

Recross-Q. 8. Well, what particular circumstances were they that 
would take that time? 

A. The engine stood very close to a large amount of valuable 
lumber that was very dry, also a large amount of dry wood on the 
other side of the engine, very near the large warehouse, and he was 

urged to take great precautions and see that ev erything was 
947 wet down thoroughly, no fire left that the wind could carry 
into any of the buildings or lumber. 


Redirect examination of witness, WILLIAM D. Roaers, by 
counsel for Nichols, Shepard & Co. 


Redirect Q. 1. Why don’t you make extra time? 


A. I work by the year. 
WM. D. ROGERS. 


Subscribed and sworn to before.me this 18th of May, 1883. 
EUGENE M. CONVERSE, 
Notary Public. 


Charles H. Hicks. 


Cuar.es H. Hicks, produced as a witness and being first duly 
sworn, does depose and say, in answer to interrogatories proposed to 
him by Avex. Manon, Esq., counsel for Nichols, Shepard & Co., as 
follows, to wit: 


Direct Q. 1. State your name, age, residence, and occupation. 

A. Charles H. Hicks; age, 39 years; Battle Creek, Michigan ; clerk, 

Q. 2. By whom are you employed ? 

ae © Nichols, ae! & Co. 

Q. 3. Were you in their employ in the year 1880? 

A. Yes, sir. 

Q. 4. Did you make any time-slips during the months of August 
ane September, 1880? 

es, sir. 

Q. 5. Please examine paper now handed you, “ Exhibit Franklin 
T. Roberts No. 5,” and state, if you know, what it is. 

A. Yes, sir. 

.Q. 6. Please state, as far as you know, what it is. 

A. Time-sheets in which time is kept of men working in and 
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948 Q. 7. Please examine slip “ No. 8, E. M.C.,” and state, if 
_ you know, who made that particular slip. 
A. Yes, sir. 
Q. 8. Who made it? 
A. I did. 
(). 9. Please examine the time marked opposite the name Eth- 
ridge, and explain, if you can, what the note made therein means. 


(Counsel for Marsh objects to the question, as the paper shows for 
itself, incompetent, and not surrebutting.) 


A. The note Friday night means that his time was taken up to 
Friday night, being six (6) days that he had worked up to that 
time. 

Q. 10. Do you know whether all that work was done in that week, 
or was any of it done in the previous week ? 

A. There must have been a part of it done the previous week. 


(Counsel for Marsh moves to strike out the answer as not re- 
sponsive.) 

Q. 11. Please examine paper now handed you (paper offered and 
notary requested to mark the same for identification as “ Hoag’s 
Exhibit Charles H. Hicks No.1,’ and same so marked by notary 
“ Hoag’s Exhibit Charles H. Hicks No. 1”) and state if you know 
what it is. 

A. Time-sheets or time-slips, on which the time of the employees 
in and about the works of Nichols, Shepard & Co. are kept. 

Q. 12. On what dates? 

A. From February 5th to March 20th, 1880. 

Q. 13. Referring to “ Franklin T. Roberts No. 5,” when was the 
time made—the date—i. ¢., opposite the name of Ethridge ? 


(Counsel for Marsh objects to the question as not surrebutting. 
We have raised no question as to where Ethridge worked.) 


A. The work was done between September 4th and September 
18th, 1880. 


949 (Counsel for Nichols, Shepard & Co. offers papers marked 
“ Hoag’s Exhibit Charles H. Hicks No. 1” in evidence. 

Counsel for Nichols, Shepard & Co. is asked by counsel for Marsh 
to state what he proposes to prove by these time-rolls, as couusel for 
Marsh doves not desire to cross-examine upon any immaterial matter. 

Counsel for Nichols, Shepard & Co. states that he introduces these 
time-slips to show the different times to cover different periods 
covered by the books; to show how the time was kept at different 
times. 

Counsel for Marsh objects to the introduction of the papers—time- 
slips—ou the grounds stated, as well as not surrebutting, for incom- 


petency, irrelevancy, and immateriality.) 
CHAS. H. HICKS. 


The above deposition of Charles H. Hicks was taken, subscribed, 
and sworn to before me this 18th day of May, A. D. 1883. 
EUGENE M. CONVERSE, 
72—136 Notary Public. 
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Andrew Thomson. 


AnpREw THOMSON, produced as a witness on behalf of Nichols, 
Shepard & Co. and being first duly sworn, does depose and say, in 
answer to interrogatories proposed to him by ALex. Manon, Esq., 
counsel for Nichols, Shepard & Co., as follows, to wit: 


Direct Q. 1. Are you the Andrew Thomson who before testified in 
this case ? | 

A. Yes, sir. | 

Q. 2. Do you know or not whether any windows were washed in ) 
your shop during the first part of September, 1880, or during the 
first two weeks of that month? 


(Counsel for Marsh objects to the question on the ground 
950 that the witness has gone over the ground before and has 
already testified, and that it is not surrebutting. 


A. I do know that there was no windows washed. 
Q. 3. Was Michael Rainbow to work the latter part of September 
in the new shop? : 


(Counsel for Marsh objects to the question as not surrebutting, 
as leading, not material, and has been fully covered by the previous 
testimony.) 

A. Yes. 

Q. 4. What was he doing? : 


(Objection repeated by counsel for Marsh, except as to being 
leading.) 


> 


_ A. Getting the forges in order for operation. 
Q. 5. Was that before the shop started work for that year? 


(Objection repeated by counsel for Marsh.) 


A. Yes. 
Q. 6. Do you know when he commenced work on those forges? 


(Same objection repeated.) 


A. About the middle of the week, I should think. | 
Q. 7. Do you know about what time in the month ? 
: 


A. About the 30th of the month or the Ist of the month, because 
the shops started up on or about the 4th; a Monday,I think. That, 
I believe, is the mar ee shops started up. 
= Q. 5 Did John M. Henry ever speak to you about some extra 

me? 
| - (Counsel for Marsh objects to the question as incompetent, not ] 
- ees. and Henry’s attention has not been called to the con- 
__-Versation, if any.) 

-. A» Yes; several occasions. 
? 9. About when was that? 

. After he had got through working here that season. 
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Q. 10. About when was that? 
(Same objection repeated by counsel for Marsh.) 


A. I couldn’t give any date. It must have been during the first 
week of the shut down. : 
Q. 11. Do you know what he claimed this extra time for? 


951 (Same objection repeated.) 


A. Yes. 
~Q. 12. What was it for? 


(Objection repeated by counsel for Marsh.) 


A. He was sawing wood, and claimed he got here in the morning 
~ six to fire up the engine and also stayed at night to clean or wipe 
her off. 

Q. 13. Do you know how much time he claimed ? 


(Same objection repeated.) 


A. I do not. 

Q. 14. Was he at work in your shop on the 8th of September, 1880 ? 

(Same objection repeated ; also that the question is leading, and 
that witness has fully testified before.) 


A. No, sir. 


Cross-examination of witness, ANDREW THOoMPson, by counsel 
for Marsh : 


Cross-Q. 1. Since your former testimony who have you talked 
with about this matter? 

(Counsel for Nichols, Shepard & Co. objects to the question as 
immaterial.) 


A. Burt Roberts, Ike Hickman, Ethridge, Hoag, Nichols, E. C., 
and a dozen others I could mention. 

Cross-Q. 2. Talked it over pretty thoroughly? 

A. Yes; discussed the matter freely. 

Cross-Q. 3. In that discussion did they refresh your recollection 
about these circumstances ? 

A. No. 

Cross-Q. 4. You remembered it all before, did you? 

A. I do—to the part I testified to. 

Cross-Q. 5. You are just as certain about that as you are that in 
September 8th, 1880, you were foreman in place of Griffin? 

A. Yes, sir. 

Cross-Q. 6. Any more certain ? 


A. No. 
Cross-Q. 7. Do you know whether Henry was around those 


952 shops or not of that week of September 11th? 


A. Yes sir; he was. 
Cross-Q. 8. Now, as a matter of fact within your own knowledge, 
do you know that he didn’t pull the belt and help Marsh make that 
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stop? I don’t want hearsay or supposition, but your own knowledge 
on the matter. 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
being proper cross-exam ination.) 


A. I do not believe he was there. 
Cross-Q. 9. Question repeated. 


(Objection repeated.) 


: A. I have no knowledge of his being there at all. Ifthe man had 
worked at that time and in that place, not twelve feet from where I 
was at work all that day, I should certainly have remembered him 
being there. 


[On the margin: See p. 59,C.Q. 35. Don’t know what he was 
doing. | 


Cross-Q. 10. We don’t want your inferences nor arguments nor 
evasions, and I repeat the question. 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Then I don’t understand the question. 
Cross-Q. 11. Is that the reason you don’t answer it ? 
A. No; because I have already answered it to the best of my 
ability. 
Cross-Q. 12. You think he must have worked within twelve feet 
: of you, do you, that day ? 


(Counsel for Nichols,Shepard & Co. objects to question as mislead- 
ing and not proper cross-examination.) 


A. If you mean John Henry, no. 
Cross-Q. 13. Don’t you mean to say that if he worked there on 
that job he must have worked within twelve feet of you ? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Yes. 

Cross-Q. 14. Now, what were you doing on the 8th day of Septem- 
ber, 1880, on the afternoon of that day ? 

A. Cutting a keyway for a coupling. 


953 [On the margin: See proceedings, page 8, p. 39.] 
Cross-Q. 15. When did you commence that job cutting that key- 


ay ? 

. That was the first job I done. 

Cross-Q. 16. Question repeated. 

_ A. About the fourth or fifth ; don’t remember exactly the day ; 
somewheres along there. 

: Cross-Q. 17. How long a keyway was it ? 

' A. About eight (8) inches long, an inch and a quarter (1}) wide, 

» and I should say a half (4) inch deep. 

_ Cross-Q. 18. When did you get through cutting it—finish it? 

A. In about two days ; probably more. 


sie 
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Cross-Q. 19. How do you know but what you had finished it on 
the afternoon of the 8th of September ? 

A. I may have finished cutting the keyway on that day, but the 
key had to be fitted, forged,’the coupling put on, driving pulley to be 
moved ; all that work had to be done right in the same place and all 
within a space of four (4) feet. 


[On the margin: Quit.] 


Cross-Q. 20. Has Ethridge refreshed your recollection about that? 

A. No, sir. | 

Cross-Q. 21. Haven’t you sworn that you didn’t remember what 
you were doing on that day ? 

A. Not that I know of ; I may have mentioned that day in that 
week, that first week. 

Cross-Q. 22. If you did swear that you did not remember what 
you were doing on that particular day, it wasn’t true, was it? 

A. Repeat that question. 

(Question re-read to witness.) 

A. I don’t know as I swore that way—that I didn’t remember 
what I was doing on that day. 

Cross-Q. 23. Do you say that you did not swear so, or don’t you 
remem ber ? 

A. I remember what I was doing the first week in September— 

the first two weeks in September. 
954 Cross-Q. 24. Question repeated. 
A. I don’t remember. 

Cross-Q. 25. Did you remember when you was on the stand last 
week what you were doing on that particular day ? 

A. Yes, sir. 

Cross-Q. 26. Now, is your memory any better as to what occurred 
on that particular day than it is as to what you swore to here last 
week ? 

A. Yes, sir. 

Cross-Q. 27. And you are sure that you remembered last week, 
when on the stund, what you were doing on the 8th of September, 
1880 ? 

A. Yes; because I classified that 8th day amongst the days that I 
was doing that particular work and was on that job. I never lost 
an hour until the job was done. 

Cross-Q. 28. Why do you remember that so distinctly now ? 

A. Because we were coupling the new shops to the old shops, and 
we done that the first thing, so that everything would be all right to 
go to work. 

Cross-Q. 29. But the new shops weren't done until later in the 
season, were they? 

A. I think the roof was on; they were about completed, so far as 
the building was concerned. 

Cross-Q. 30. I now call your attention to cross-question 35 and 
the answer there, in your previous testimony, as follows: “ Have you, 
auy recollection of what you were doing on the 8th of September, 
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1880?” and you answered, “ Not on that particular day.” You 
really didn’t mean to tell what was not true, did you? 


A. No, sir. 

Cross-Q. 31. Then if you did remember, why did you say you 
didn’t? 

A. Because I classified that day in that week while I was on that 
job. 


Cross-Q. 32. Did Hoag and Ethridge assist you on that job? 
955 A. Yes, sir; several times. 
Cross-Q. 33. Did Ethridge work with you all the time? 

A. Not with me particularly. 

Cross-Q. 34. I call your attention to cross-question 40, in your 
former testimony, question as follows: “ Do you now recollect what 
jobs of repairing you were doing in that shop on that day?” and 
your answer, “I do not,on that particular day.” Now, if you did 
remember, why didn’t you say so? 

. A. I may have done something else on that particular day ; [ may 
have forged the key on that day. 

Cross-Q. 35. Do you recollect forging the key ? 

A. I recollect having something to do with it. I may have acted 
as blacksmith or blacksmith’s helper. 

Cross-Q. 36. At what forge? 

A. The portable forge, hand forge. 

Cross-Q. 37. Weren’t there any other forge at that time at which 
forging could be done? 

A. Not without steam-power. 

: Cross-Q. 38. If I understand, the engine was not running, so that 
it was impracticable to use any other forge but the portable forge in 
vas a, 

A. Yes; a man could forge a key without the portable forge. 
Cross-Q. 39. Where? 

A. Heat it hot in a stove, or on the brick forge, by building a wood 
fire; but we wouldn’t do that, of course, as long as there was a port- 
able forge in the institution. 

40. And now do you know whether as a fact any forging 
was done anywhere else around the shops at that time except what 
was done at the portable forge ? 

A. No, sir; I . not. 

_ Cross-Q. 41. While you were at work there on that keyway and 

_ other work men must have been coming in and going out of the 

_ shops ss or frequently, were they not? 
et . Yes 


956 Cross-Q. 42. Do you remember all of them that came in 
| there and went out again? 
_ A. No; only those I were acquainted with, formerly employed 
efore shutting down. 

yross-Q. 43. Do you remember what each one did? 

. Ido were working. 


roes-4 . 44. Why would you remember ? 
fell, I might have got down and talked with them; I may 


jut-doors and some one come in and pick up something. 
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Cross-Q. 45. Do you remember of every little job that a man did 
or would do in that shop during the time you were cutting that key- 
way, &c.? 

A. No, sir. 

Cross-Q. 46. Do you remember Marsh coming in there and getting 
any forging done about that time? 


(Counsel for Nichols, Shepard & Co. objects to the question as not 
proper cross-examination.) 


A. No; he was there constantly every day; I couldn’t notice what 
he was doing; he was there all the time. 

Cross-Q. 47. Don’t you remember that he came in there and had 
a stop plate forged ? 


[On the margin: Stop plate was forged at that shop, and yet these 
men don’t know anything about it. | 


(Objection repeated.) 


A. No. 

Cross-Q. 48. What particular work was Rainbow doing to those 
forges ? 

A. In order to get the wind in the tuyere irons there has to be 
pipes connected, valves put in; also plates to brace the forge. That is 
all that I have any recollection of. 

Cross-Q. 49. Some bolts to make, weren’t there ? 

A. We have various lengths of bolts here, and he may have had 
to cut one in two, but I don’t recollect anything of that kind. 

Cross-Q. 50. Well, isn’t this iron-work bolted through the brick- 
work? 

A. Yes; from one plate to another. 

Cross-Q. 51. When was that brick-work put up? 
957 A. I couldn’t positively say; I think it was at that time. 
Cross-Q. 52. Now, wasn’t this work of Rainbow’s on the 
forges along the latter part of August ? 

A. No, sir; it couldn’t be. | 

Cross-Q. 53. Why not? : 

A. Because I don’t think the‘shop was completed at that time so 
he could do it. The floor wasn’t laid, for instance. 

Cross-Q. 54. Do you know where he did that forging—. e¢.,at what 
forges ? 

A. No; I do not. , 

Cross-Q. 55. The shop was far enough completed the fore part of 
September so that you were putting in the shafting, weren’t they? 

A. Yes; when the new shop was built, the roof over it, I was cut- 
ting the keyway in the old shop, getting ready to connect with the 
new shop, but the shafting in the new-shop was put up by a man 
named Seaton, and I merely cut the keyways for him and done the 
rest of the work on the old line shaft for myself, and it may not 
have been bolted together until some other time; but the connections 
was got ready at first. 
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Cross-Q. 56. Weren’t these forges built of brick in connection with 
the brick-work of the walls of the shop? 

A. I think not; nothing but the chimney. The flooring had to 
be laid for it before they could be completed, before they could be 
begun even. 

Cross-Q. 57. The brick-work was done before the masons got 
through, wasn’t it? 

A. The brick-work of the forges wasn’t done, wasn’t commenced, 
when the mason got through with the building. 

Cross-Q. 58. You really don’t remember much about that, do you— 
it was outside of your department or shop? 

A. I was working in that building at the time. I remember the 
building of them very well. 

- <7 ig 59. Was that before or after you became foreman of 

0. 2? 

A. I had already accepted the position of foreman, but 
958 exercised no authority until the ee up of the shops for 
the following year. 


ae consent an adjournment taken until Mat 19th, 1883, at 9 o’clock 
.. at the office of Nichols, Shepard & Co. 
E. M. CONVERSE, 
’ Notary Public. 


At the office of Nichols, Shepard & Co., at Battle Creek, Mich., May 
19th, 1883, at 9 o’clock a. m., the taking of depositions resumed in 
pursuance of adjournment. 


Cross-examination of witness, ANDREW THomas, continued by 
Mr. PARKER, counsel for Marsh : 


Present: Counsel for respective parties. 


Cross-Q. 60. During the first two or three days of the week ending » 
September 11th weren’t you in the engine-room No.1 continuously ? 

A. No. 

Cross-Q. 61. Weren’t you there the most of the time ? 

A. No. 

Cross-Q. 62. Do you recollect who did the brick-work in building 
those forges that you say Rainbow ironed? 

A. Yes; I think Hall, the mason, did that work. 

Cross-Q. 63. Henry Hall ? 

A. It’ may have been his brother. I think it was one of the 


~ (Counsel for Nichols, Shepard & Co: objects to both of the last 
questions as irrelevant and immaterial. ) 


- Cross-Q. 64. Do you know where Rainbow worked when he did 
that forging for the forges ? 
_ A. Ido not. 
- Cross-Q. 65. During the first few days of the week ending Sep- 


S tember 1ith, 1880, weren't you continuously at work in engine shop 


No. ie mean No.2? 
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A. I would like to see the exhibit.” I have forgot which I marked 
No. 1 and No. 2. (Exhibit shown witness.) I think so. 
959 Cross-Q. 66. You weren’t in and out? 
A. Yes, sir. 

Cross-Q. 67. About how often ? 

A. Probably once or twice in the forenoon and the same in the 
afternoon. 

Cross-Q. 68. Have you any recollection about what you were in 
and out for on the 8th of September ? 

A. No. 

Cross-Q. 69. Have you any recollection about how much time you 
spent out of the shop ? 

A. Probably five (5) or ten (10) minutes. 

Cross-Q. 70. Don’t give me probabilities. Answer, if you have 
any recollection, how much time you spent. 

A. No. 

Cross-Q. 71. Whereabouts in that shop were you at work ? 

A. On the line shaft. 

Cross-Q. 72. Well, where was that ? 

A. At the north end of the building; the end toward building 
No. 1. 

Cross-Q. 73. How long is that shop ? 

A. I don’t know. 

Cross-Q. 74. About how long? 

A. About 85 feet. 

Cross-Q. 75. About how wide? 

A. About 40 feet. 

Cross-Q. 76. Pretty well filled with drills and planers and other 
tools at that time? 

A. Yes; around the sides of the building. The center of the floor 
w > all clear. 

Cross-Q. 77. The shafting was overhead ? 

A. Yes. 

Cross-Q. 78. This coupling you were making was at the west end, 
to connect with the line shafting in No. 1, if | undersfand you? 

A. men 

Cross-Q. 79. Were you putting up a cross line of shafting 
960 between the two buildings at that time, the first two or three 
days of the week ending September Lith ? 

A. I was not. 

Cross-Q. 80. Was any one under your direction ? 

A. No. : 

Cross- Q. 81. Was any one? 

A. Not that I remember of. 

Cross-Q. 82. You are not certain about it, then? 

A. No. 

Cross-Q. 83. Was there any one at work in No. 2 putting up shaft- 
ing, lining up, or getting ready to line up to fix the shafting during 
that time ? 

A. Yes. 

Cross-Q. 84. What were they doing on the 8th of September? 
73—106_—. 
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A. I couldn’t say. 

Cross-Q. 85. Who was it? 

A. Seaton and his men. I don’t know their names; don’t re- 
member their names. 

Cross-Q. 86. Had they got up a scaffolding for that purpose? 

A. No scaffolding, only what I used myself; that I put up. 

Cross-Q. 87. You spoke of forging a key yesterday. Do you know 
whether you forged it or not? 

A. Yes; I assisted at its forging. 

Cross-Q. 88. Who did you assist ? 


(Counsel for Nichols, Shepard & Co. objects to all those questions as 
being irrelevant and immaterial.) 


A. Edgar Ethridge. 
[On the margin: E. is not the mythical blacksmith. | 


Cross-Q. 89. Was it forged at that portable forge you have men- 
tioned ? 

A. Yes. 

Cross-Q. 90. Who else did any forging there that week ? 

A. The boiler-maker ; several of them. 

Cross-Q. 91. Who were they? 

A. I do not know the name; they belong to Detroit. 
961 Cross-Q. 92. Brennan or Brennan’s foreman and some of 
his men? | 
A. Some of Brennan’s men. 
Cross-Q. 93. Do you know Brennan by sight? 


(Counsel for Nichols, Shepard & Co. objects to the question as irrel- 
evant and immaterial.) 


A. Yes. 

Cross-Q. 94. Do you know whether he was there or not ? 

A. He was there during the time they were fixing the boiler. 
Cross-Q. 95. How long were they at that job? 


(Objection repeated by counsel for Nichols, Shepard & Co.) 


A. Three or four weeks; about a month. 

Cross-Q. 96. They were there, then, during that week of Septem- 
ber 11th, if I understand you ? 

A. Yes. 

Cross-Q. 97. Who else did any forging there that week ? 


(Objection repeated.) 

A. Not anybody. 

Cross-Q. 98. Well, do you state positively or to the best of your 
recollection about that ? 


A. Well, yes; to the best of my recollection. 
Cross-Q. 99. Do you know who did the forging for Brennan? 


_ Brennan’s men ? 


‘Cross-Q. 100. Who was it? 
. The men themselves. 
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Cross-Q. 101. Well, do you mean all of them or any one of them 
particular; the best of your recollection generally ? 


(Counsel for Nichols, Shepard & Co. objects to question as irrele- 
vant and immaterial.) 


A. No. I think they used to dress their own tools generally— 
their chisels. . 

Cross-Q. 102. Do you recollect whether or not Mr. David Shepard 
was in that shop at any time during the 8th of September? 


962 (Counsel for Nichols, Shepard & Co. objects to the question 
as not proper cross-examination.) 


A. He was there every day, but I wouldn’t specify that day in 
particular. He was around there every day. 

Cross-Q. 103. In cutting that key-seat were you above where the 
shafting was or on the ground ? 

A. The shafting would be about on a line with my face. — 

Cross-Q. 104. It had been taken down, then, from where it runs, 
hadn’t it? 

A. Oh, no; it is too large and heavy for that. That shaft is four 
(4) inches in diameter. 

Cross-Q. 105. Was it afterwards put higher? Just explain how 
it is or was; that is what I want. 

A. No; the shafting is probably 12 feet high from the ground ; 
the keyway cuton the end for this coupling, to couple those two 
shops together. It wasn’t necessary to take down that piece of 
shafting, so we simply moved the driving pulley along on the shaft 
far enough to get a stroke of the hammer, to cut it in its own place— 
own bearings—and I was standing upon the staging, at work at it. 

Cross-Q. 106. When was the staging built, and who by, and how 
far did it extend through the shop? 

A. About one or two days after the shutting down; by myself. 
It was about four (4) feet long—that is all. 


(Counsel for Nichols, Shepard & Co. objects to all cross-examina- 
tion of the witness not based upon the direct examination or covered 
by the direct examination, and will move to exclude the same.) 


ANDREW THOMSON. 
Subscribed and sworn to before me this 19th day of May, A. D. 


1883. 
EUGENE M. CONVERSE, 
Notary Public. 


963 Hiram Pittee. 


Hiram Prrrer, produced as a witness, and being first duly swern 
by me, does depose and say, in answer to interrogatories proposed to 
him by ALex Manov, Esq., on behalf of Nichols, Shepard & Co., as- 
signees, &c., as follows, to wit: 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 
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Answer. Hiram Pittee; my age is 68 years; Battle Creek, Mich- 
igan ; I work at the threshing machine _ works. 

Q. 2. By whom are you employed ? 

A. Nichols, Shepard & Co. 

Q. 3. How lohg have you been in their employ ? 

A. Nineteen years. 

Q. 4. State whether in your settlements with them for wages you 
have found their pay-rolls aud books of account correct or not? 


(Counsel for Marsh objects to the question as incompetent and 
immaterial, on the ground that admitted mistakes in the books and 
pay-rolls can’t be proven to be correct by such testimony ; also that 
Nichols, Shepard & Co. cannot impeach their own testimony; also 
that it is not rebutting.) 


A. Always. 
Q. 5. State whether, in your opinion, they keep correct pay-rolls 
and books of account or not. 


(Objection repeated by counsel for Marsh, and, further, that his 
opinion is not competent in any way, he not being shown to be an 
expert.) 


A. I should think they did ; they always have with me. 
Q. 6. Who has-been paying you off for the last five or six years? 


(Objection repeated so far as applicable by counsel for Marsh.) 


A. George Barrows, or Bowers, the paymaster here. I don’t ex- 
actly know his last name. George Barrows, I guess. 
964 Q. 7. Have you always found he has kept your account 
correct ? 


(Same objection repeated, and also as leading.) 
A. I have, sir. 


Without waiving any objections counsel for Marsh proceeds to the 
cross-examination of witness, Hiram Pitrer: 


Cross-Q. 1. (Referring to the labor record, page 317, “ farmer’s 
room No. 3,” and to the name Pittee, opposite that name under the 
heading “time.”) Will you just tell me whether that is two and 
seven-tentlis days or two and eight-tenths days? 

A. I should think it was twoandaneighth. Itisa “two” and an 
“eight,” at any rate. 

Cross-Q.2. Well, which is correct—two and seven-tenthsor two and 
eight-tenths? 

A. Well, I couldn’t tell you exactly in regard to that, sir. That 
I can’t say. , 3 

Cross-Q. 3. That is your record for that week, isn’t it ? 

A. I should think it was. 

HIRAM PITTEE. 


Taken, subscribed, and sworn to before me this 19th day of May, 


A. D. 1883. 
EUGENE M. CONVERSE, 
Notary Public. 
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Alson Evans. 


Atson Evans, produced as a witness and being first duly sworn 
by me, doth depose and say, in answer to interrogatories proposed to 
him by Avex. Manon, Esq., on behalf of Nichols, Shepard & Co., 
assigness, &c., as follows, to wit: 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 
965 Answer. Alson Evans; fifty-three—will be next December ; 
residence, Cherry street, 34; occupation, wood workman. 
Direct Q. 2. By whom are you employed ? 
A. Messrs. Nichols & Shepard. 
Direct Q. 3. How long have you been employed by them ? 
A. Seventeen years about the middle of next month. 
Direct Q. 4. State whether in your settlement with them for wages 
you have found their pay-rolls and books of account correct or not. 


(The same objection repeated as was made to the testimony of the 
last witness.) 


A. They have always paid me correct, sir. 
Direct Q. 5. Who pays you off, or has for the last five or six 
years ? 


(Same objection repeated by counsel for Marsh.) 


A. George Barrows. | 
Direct Q. 6. Have you always found that he kept your time cor- 
rectly and paid you correctly ? 


(Objection repeated.) 


A. Yes, sir; I have. 
Direct Q. 7. How is your first name generally pronounced ? 


(Counsel for Marsh concedes that witness’s name is sometimes 
called “Allanson,” and that his name in his account in the books 
may be so entered.) 


A. I am sometimes called “Allanson.” 


Without waiving an objection counsel for Marsh proceeds to the 
cross-examination of the witness, ALson Evans: 


Cross-Q. 1. Do you mean to say that their time-keepers in keep- 
ing your time never made any mistake as to how much time and 
when it was worked ? 

A. They have correctly,so far as | know. I know I have always 
got my pay correct. 

Cross-Q. 2. They never made any mistakes which were afterwards 

rectified ? 
966 A. There might be some in regard to overtime. Some- 
times we work overtime there, and when | was to work with 
Mr. Burclick he happened to overlook the time, and the next week 
it would be made right. We would speak to him about it, and 
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when Mr. Barrows would come around next week we would get our 
pay all right. It was no fault of Mr. Barrows. 
ALSON EVANS. 


Taken, subscribed, and sworn to before me this 19th day of May, 


A. D. 1883. 
EUGENE M. CONVERSE, 
Notary Public. 


ae A, Bi a gO Fite SW BO 
panionsen seamen maa 


chewy 
2 GR RE cael Re tape tine 


George A. Halbert. 
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GreorGE A. HALBERT, produced as a witness and being duly 
sworn, doth depose and say, in answer to interrogatories proposed 
to him by Avex. Manon, Esq., on behalf of Nichols, Shepard & 
Co., as follows, to wit: 


FO am OH se 


Direct Question 1. State your name, age, residence, and occupa- 
tion. 

Answer. George A: Halbert; age, 33; residence, Battle Creek, 
Michigan ; am a machinist. , 

Direct Q. 2. By whom are you employed ? 

A. Nichols, Shepard & Co. 

Direct Q. 3. State whether or not in your settlements with them 
for wages you have found their pay-rolls and books of account to be 
correct. 
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(Counsel for Marsh repeats the objection to all of this testimony 
that has already been made.) 


A. I have. 

Direct Q. 4. Who pays you your wages, or has for the past five or 
six years? 

A. George Barrows. 

Direct Q. 5. Have you always found or not that he kept your time 
correctly and paid you correctly ? 


967 (Objection repeated by counsel for Marsha.) 
A. He has. ) 


Without waiving objections Mr. Parker, counsel for Marsh, pro- 
ceeds to cross-examination of witness, Gzorce A. HALBERT: 


Cross-question 1. Did you work for Nichols, Shepard & Co. during 
September, 1880? 
Answer. I think not. 
Cross-Q. 2. Are you certain ? 
A. Quite certain. 
_~ Cross-Q. 3. Didn’t the foreman ever make mistakes on overtime 
_ which were afterwards corrected in the next or a subsequent week ? 
A. He has not with me. 


_ Cross-Q. 4. What, never ? 


GEO. HALBERT. 
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Taken, subscribed, and sworn to before me this 19th day of May, 


1883. 
EUGENE M. CONVERSE, 
Notary Public. 


(Counsel for Nichols, Shepard & Co. gives notice that he will use 
in evidence in this case the affidavit made by Michael Rainbow De 
cember 12th, 1882, and one of John M. Henry made on the 15th 
day of December, 1882, and herewith offers certified copies of the 
same from the records of the Patent Office, and requests th> notary 

; to mark the same “ Hoag’s Exhibits H and I.” 
s Counsel for Marsh objects on the ground that if counsel for Nich- 
2 ols, Shepard & Co. desired to use said Rainbow and said Henry as 
witnesses that he could have done so; that no effort has been shown 
to obtain said witnesses, and that counsel for Marsh has had no op- 
portunity to examine or cross-examine the same, which he 
| 968 would have the right to do ir case said witnesses were pro- 
duced by said Nichols, Shepard & Co. ; and, further, that they 
4 are incompetent, irrelevant, immaterial, and not surrebutting and 
form no part of the case or testimony for which the order to take 
the surrebutting testimony was allowed. He further objects on the 
ground that if said affidavits are offered as the foundation for sur- 
rebutting testimony they come entirely too late, as no notice was 
given and no offer made of the same at the commencement of the 
taking of said testimony ; and, further, that they cannot thus im- 
peach their own witnesses. 

Counsel for Nichols, Shepard & Co. states that he introduces these 
papers as copies of the official records filed in this case on behalf of 
Marsh under the rule for the use of such papers and the taking and 
transmitting testimony.) 

Papers offered by counsel for Nichols, Shepard & Co. to be marked 
in evidence as “ Hoag’s Exhibit No. H” and “ Hoag’s Exhibit No. 
I” so marked by me as sueh exhibits this 19th day of May, 1883. 

E. M. CONVERSE, 
Notary Public. 


3y consent an adjournment in this matter taken until 2 o’clock 
p. m., May 19, 1883, at the office of Nichols, Shepard & Co. 
E. M. CONVERSE. 


At the office of Nichols, Shepard & Co., in Battle Creek, May 19th, 
1883, at 2 o’clock p. m., the taking of depositions resumed in pur- 
suance of adjournment. 


: (Counsel for Marsh gives notice that Marsh will move the honor- 
} able Commissioner of Patents to expunge from the record the tes- 
| timony of Hoag taken in the so-called rebuttal in behalf of Hoag 
: for reasons already appearing of record, and, further, under the ob- 

jections already appearing of record, and in the alternative, 
969 or if this shall not be deemed practicable, then that Marsh 

shall be granted the privilege of rebutting said so-called sur- 
rebutting testimony taken in behalf of Hoag for the same reasons, 
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and for the further reason that most, if not all, of the said so-called 
surrebutting testimony which should have been given when Hoag 
first had the case, long months ago, is not newly discovered nor re- 
sponsive to the allegations set up in the affidavits filed in support 
of the motion to reopen this case nor in accord with the decisions of 
the honorable Commissioner of Patents therein; and, further, that 
this so-called surrebuttal of Hoag consists largely of statements to 
which Marsh has not had as yet opportunity to reply; and, further, 
that Marsh intends to furnish in due time competent testimony to 
prove the fallacy of this so-called newly discovered and surrebuttal 
testimony taken in behalf of Hoag; and Marsh further hereby gives 
notice of his intention to produce at the hearing and urge consider- 
ation of all papers, models, and other evidence he has introduced in 
evidence in this case. 

And, further, that Marsh will then and there move to expunge 
from the record all testimony tending to modify, contradict, explain, 
or impeach. the books of Nichols, Shepard & Co. and, further, all 
testimony as to conversations or admissions of Marsh and Henry 
as not impeaching, incompetent,and not proper surrebuttal. Martin 
Metcalf, of counsel and attorney for Marsh, asks to have made of 
record the following statement of facts, to wit: That on concluding 
the taking of the testimony of the witness Griswold, on Tuesday 
last, the taking of testimony was announced closed by the notary 
without any notice to Metcalf, counsel for Marsh—his attention was 
at the moment taken up in a conversation with Marsh—although 
said Metcalf did hear Mr. Mahon announce that he had no more 
witnesses present or words which he, Metcalf, understood to be of 
that import; that while engaged in such conversation with Marsh 
counsel for Nichols, Shepard & Co. and Mr. Parker, as counsel 

for Marsh, were conversing together and conferring, as 
970 Metcalf supposed, as to the time to which the taking of tes- 

timony might be adjourned so as to accommodate the said 
attorneys whose residences were not in the city.of Battle Creek, it 
being already well understood that Metcalf would be suited with 
almost any time that should accommodate said attorneys and the 
notary, Eugene M. Converse, Esq.; that the first intimation said 
Metcalf had of the closing of the case was when Mr. Mahon, of 
counsel for Nichols, Shepard & Co., came to where the said Metcalf 
and Marsh were conversing, and handing each a paper notice that 
Nichols, Shepard & Co. would proceed to take the testimony of cer- 
tain witnesses, new, in bebalf of Hoag, named therein, on Friday 
morning, as appears of record; that then said Metcalf gave expres- 
sion to his utter surprise for the obvious reason and for further 
weasons hereafter appearing. He thereupon refused to acknowledge 
the service of this new notice because, first, Metcalf, counsel for 
Marsh, had a right to expect that the taking of testimony would be 


- gontinued from day to day until completed, according to a previous 


notice, and especially inasmuch as the record of this entire case 
shows that Nichols, Shepard & Co. well knew who their witnesses 
were when they gave their first notice under which this so-called sur- 
rebuttal testimony was to be taken, and, further, should have then 


| 
| 
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named all their witnesses, and especially that they could not con- 
sistently claim the right to close the case without consultation with 
said Metcalf, counsel and attorney for Marsh, who then was and still 
is ready and anxious that all and every one of the witnesses of Hoag 
who know anything of this case may go on the stand and testify to 
all that they may know in legitimate surrebuttal of what Marsh has 
said, and that, too, without any further and unnecessary delay; 
further, that, in order to avoid any possible cause of complaint on 
the part of Nichols, Shepard & Co., Mr. Converse, or anybody else, 
said Metcalf, counsel for Marsh, waived all and every objection he 

may have entertained to proceeding with the taking of testi- 
971 mony in behalf of Hoag, in the office of Nichols, Shepard & 

Co., or before the said officer, Eugene M. Converse, Esq. ; 
further, that now, even at this late day and hour, said Metcalf, at- 
torney for Marsh, and said Marsh himself is entirely willing that 
Mr. Andrew J. Hoag and Mr. Edwin C. Nichols, two former noticed 
witnesses, but for some reasons best known to Mr. Mahon or to them 
left out of the last notice, be invited to take the witness stand and 
testify to all and every fact within their own knowledge in legiti- 
mate surrebuttal of what Marsh has said. 

Counsel for Nichols, Shepard & Co. objects to the statement being 
made of record by Martin Metcalf, and shall move to exclude the 
same from the record as not being proper, as will appear from the 
record of the case. 

Counsel for Nichols, Shepard & Co. further objects to his record 
being lumbered up by statements of Martin Metcalf, and he further 
objects to Martin Metcalf referring on the record to any witnesses 
not examined by him, and for this reason also he will move to ex- 
clude the entire statement of Martin Metcalf from the record. 

Counsel for Nichols, Shepard & Co. here gives notice that he will 
use at the hearing the affidavit of Constantus G. Case, filed in behalf 
of Marsh, executed 23d day of May, 1882, and he now offers a certi- 
fied copy of the same and requests the notary to mark the same as 
“ Hoag’s Exhibit K,” and he further gives notice that he will read 
at the hearing the affidavit filed by Edwin C. Nichols, attached to a 
letter from said C. G. Case, and offers the same in evidence and re- 
quests the notary to mark the same “ Hoag’s Exhibit L;” said 
papers marked by notary, in pursuance of request of counsel for 
Nichols, Shepard & Co., “ Hoag’s Exhibit K” and “ Hoag’s Ex- 
hibit L.” 

Counsel for Marsh objects to the introduction of the two exhibits 
just referred to as incompetent, irrelevant to the issue, not surrebut- 
ting, and not a proper manner of proving Mr. Case’s whereabouts 
nor a proper mode of authenticating the 4 any letter annexed to 

and made a part of “ Hoag’s Exhibit L,” and for the reasons 

972 heretofore stated in objections to the introduction of “ Hoag’s 
Exhibits H and I.”) 

The taking of depositions in this case closed May 19th, 1883, at 3 


o’clock p. m. 
EUGENE M. CONVERSE, 
Notary Public. 
74—136 7 | 
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In the matter of the interference between the application of Elon 
A. Marsh for a patent for improvements in reversing gear for 
steam-engines and the reissued letters patent No. 9951, granted 
November 29, 1881, to A. J. Hoag, assignor to Nichols, Shepard & 
Co., now pending before the Commissioner of Patents. 


Str: You are hereby notified that on Friday, May 18th, 1883, at 
nine o’clock a. m., at the office of Nichols, Shepard & Co., Battle | 
Creek, Mich., before Eugene M. Converse or other duly commissioned 
officer, I shall proceed to take the testimony of Charles F. Bock, 
James W. Wood, Charles H. Hicks, Hiram Pittee, Alson Evans, 
Alfred H. Tichenor, George Halbert, W. D. Rogers, and Andrew 
Thomson, all of Battle Creek, Mich., as witnesses in surrebuttal in 
behalf of Nichols, Shepard & Co., assignees of A. J. Hoag; the ex- 
amination to continue from day to day until completed. You are | 
invited to attend and cross-examine. | 

Dated Battle Creek, Mich., May 15th, 1883. : 

Respectfully, NICHOLS, SHEPARD & CO., 
Assignees of A. J. Hoag, 
By ALEX. MAHON, Of Counsel. 
Martin Metcalf. | 


| 


973 STATE OF mma 
County of Calhoun, 


Personally appeared before me, a notary public in and for said 
county, Alexander Mahon, who, being duly sworn, deposes and says 
that he served the above notice upon Martin Metcalf, the attorney ) 
and of counsel forsaid Elon A. Marsh, at eleven forty-five (11.45) o’clock 
a. m. of the 15th day of May, 1883, by delivering the same to him : 
in person at the city of Battle Creek, county of Calhoun, State of 


Michigan. 
ALEXANDER MAHON. 


Sworn to and subscribed before me, at Battle Creek, in the county 
of Calhoun, State of Michigan, this 15th day of May, 1883. 
EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


Filed with me May 18th, 1883. 
E. M. CONVERSE, 
Notary Public. 


In the matter of the interference between the application of Elon 
“A. Marsh for a patent for improvement in reversing gear for | 
gteam-engines and the reissued letters patent No. 9951, granted } 
‘November 29, 1881, to A. J. Hoag, assignor to Nichols, Shepard & 
Co., now pending before the Commissioner of Patents. | 


Sir: You are hereby notified that on Friday, May 18th, 1883, at 
ce nine o'clock a. m., at the office of Nichols, Shepard & Co., Battle 
_ Greek, Mich., before Eugene M. Converse or other duly commissioned 
'  _ Officer, 1 shall proceed to take the testimony of Charles F. Bock, 
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James W. Wood, Charles H. Hicks, Hiram Pittee, Alson Evans, 
Alfred H. Tichenor, George Halbert, W. D. Rogers, and An- 
974 drew Thomson, all of Battle Creek, Mich., as witnesses in 
surrebuttal in behalf of Nichols, Shepard & Co., assignees of 
A. J. Hoag; the examination to continue from day to day until 
completed. You are invited to attend and cross-examine. 
Dated Battle Creek, Mich., May 15th, 1883. 
Respectfully, NICHOLS, SHEPARD & CO., 
Assignees of A. J. Hoag, 
By ALEX. MAHON, Of Counsel. 
R. A. Parker. 


STATE OF MICHIGAN, } 
County of Calhoun, 


Personally appeared before me, a notary public in and for said 
county, Alexander Mahon, who, being duly sworn, deposes and says 
that he served the above notice upon R. A. Parker, the attorney and 
of counsel for said Elon A. Marsh, at eleven forty-five (11.45) o’clock 
a.m. of the 15th day of May, 1883, by delivering the same to him 
in person at the city of Battle Creek, county of Calhoun, State of 


Michigan. | 
ALEXANDER MAHON. 


Sworn to and subscribed before me at Battle Creek, in the county 
of Calhoun, State of Michigan, this 15th day of May, 1883. 
EUGENE M. CONVERSE, 
[ SEAL. | Notary Public. 


Filed with me May 18th, 1883. 
| E. M. CONVERSE, 
Notary Public. 


975 Strate or MICHIGAN, \ 
County of Calhoun, 


I, Eugene M. Converse, a notary public within and for the county 
of Calhoun and State of Michigan, do hereby certify that the fore- 
going depositions of James W. Wood, William D. Rogers, Charles 
H. Hicks, Hiram Pittee, Alson Evans, George A. Halbert, and An- 
drew Thomson were taken on behalf of Andrew J. Hoag, assignor 
to Nichols, Shepard & Co.,in pursuance of the notice hereto an- 
nexed, before me, at the office of Nichols, Shepard & Co., in the city 
of Battle Creek, in said county of Calhoun, Michigan, on the 17th, 
18th, and 19th days of May, A. D. 1883; that each of said witnesses 
was by me first duly sworn before the commencement of his testi- 
mony ; that the testimony of each of said witnesses was written out 
by myself; that the opposing party, Elon A. Marsh, was present in 
person and by R. A. Parker, we and Martin Metealf, his counsel, 
during the taking — said testimony ; that said testimony was taken 
at the office of Nichols, Shepard & Co., in Battle Creek city, Michi- 
gan, and was commenced at 11 o’clock a.m. on the 17th of May, 
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1883, and was continued, pursuant to adjournment, on the 18th, and 
was concluded on the 19th of said month of May, 1883; that-I am 
not connected by blood or marriage with either of said parties, nor 
interested directly or indirectly in the matter in controversy ; that 
the exhibits offered at the taking of the foregoing depositions were 
by me marked in pursuance of the requests of counsel and are 
herewith subjoined. 

In testimony whereof I have hereunto set my hand and affixed my 
seal of office at the city of Battle Creek, in said county of Calhoun, 
this 19th day of May, 1883. 

EUGENE M. CONVERSE, 
[SEAL. | Notary Public. 


976 DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of. 
this office of affidavit of Constantine G. Case in matter of interference 
of Marsh vs. Hoag. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 27th day 
of April, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. , 

E. M. MARBLE, 
[SEAL,} Commissioner. 


In the matter of the interference between the application of E. A. 
Marsh, filed September 28th, 1881, and the reissue patent granted 
Nichols, Shepard & Co., assignees of A. J. Hoag, November 29th, 
1881, No. 9951. 


Constantius G. Case, being duly sworn, deposes and says that 
he is a citizen of Battle Creek, Michigan, and was during the year 
1880 ; that he knows of his own knowledge that Michael Rainbow 
was in the employ of Nichols, Shepard & Co., of said city of Battle 
Creek, during the year 1880, and that he, Rainbow, was at work in 
the blacksmith shop of said firm during the time Elon A. Marsh 
was engaged in the work of applying his revérsing gear to one of 
Nichols, Shepard & Co.’s traction engines on the (7th) seventh and 


> (8th) — days of September, 1880, while the said works were shut 


own and when the machinery was not running, but when 

977° many of the employees of said firm were at work, among 

_. whom was Michael Rainbow, to the knowledge of this de- 
ponent; and further this deponent saith not. : 
CONSTANTIUS G. CASE. 


Subscribed and sworn to before me this 23rd day of May, 1882. 
FRANK G. REYNOLDS, 
[SEAL. ] Notary Publicin and for Calhoun Co., Michigan. 
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STATE OF MICHIGAN, a 
County of Calhoun, 


I, Epwin C. Nicuots, on oath do depose and say that I am‘a res- 
ident of Battle Creek, county of Calhoun, in the State of Michigan ; 
that I am a member of the firm of Nichols, Shepard & Co., of that 
place, and that said firm are the assigneesof Andrew J. Hoag in the 
matter of his patent for reversing gear for steam-engines, reissued 
Novy. 29, 1881, and now in interference with the application of one 
Elon A. Marsh; that on or about the 10th day of September, 1880, 
I received a letter from one C. G. Cass, to me personally well known, 
addressed to the said firm from Frankfort, Indiana,on the 8th day 
of September, 1880, which letter is hereto appended and made a part 
hereof. I further depose and say that the said Cass is the identical 
person who, I am informed, made affidavit in behalf of said Marsh 
with a view to filing the same in said interference; and, further, that 
I am well acquainted with the handwriting of the said Cass, and 
that the letter hereto annexed is in hisown handwriting, to the best 
of my knowledge and belief; and further deponent sayeth not. 


EDWIN C. NICHOLS. 


978 Sworn and subscribed to before me this 2d day of Decem- 
ber, A.D.1882. — - 
[SEAL. ] FRANK W. DUNNING, 
Notary Public in and for Calhoun County, Michigan. 


FRANKFORT, IND., Sept. 8th, 1880. 
Messrs. Nichols, Shepard & Co., Battle Creek, Mich. | 


Dear Sirs: Yesterday I went out with Mr. Marvin to see Mr. 
Slipher thresh clover seed with Mess. Rush & Huffet’s machine. 
Slipher did not put in an appearance, but sent his best men. 

The clover which they threshed was the large kind and poorly 
filled. The machine did perfect work. Slipher’s boss thresher says 
it does as good work as the Victor huller, and better than the Bird- 
sell huller. 

On Friday Rush & Huffet will thresh Huffet’s clover seed, at 
which time Mr. Marvin will visit them, and write an article relative 
to the clover attachment and have it published in a Frankfort 

aper. | 
' think that the attachment is a grand success. The only chance 
where I think it may not satisfy is in damp clover, in not hulling 
all of the seed; yet it may do as wellin that regard as regular 
hullers. 

Threshermen here are well posted in clover cleaning, and they 
have examined thoroughly the work done with the attachment, and 
they all say it does perfect work and more of it than can be done 
with the Victor of Birdsell hullers. 

Yours truly, C. G. CASE. 


Endorsed on cover: Michigan, Calhoun county circuit court. No, 
136. Elon A. Marsh and Minard Lafever, plaintiffs in error, vs, 
Nichols, Shepard & Co. Filed October 4, 1887. 
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Supreme Court of the Cnited States, 


Eton A. Marsn, and 
Minarp Larever, 
Plaintiffs in Error, In Error to the Oircuit 
vs. / Court for the County 
of Calhoun, Michigan. 


Nicnors, Surrparp & Co. (a cor- 


poration), 
Defendant in Error. 


REPLY BRIEF FOR PLAINTIFFS IN ERROR. 
By R. A. Parker anp Don M. Dicxryson. 


It is unnecessary to reply to the brief for defendant in 
error further than this: 


I. 


The plaintiffs in had unqualified right, secured by 
the laws of the Uni tes, to take their appeal from the 
final decree of the United States Circuit Court in the origi- 


2 


nal infringement case and have it heard on its merits 
involving every issue raised therein, in this court, and no 
state court or state power could take away that right in any 
manner whatever without their consent. 


If. 


The’ State courts of Michigan actually did attempt to 
take away that right in two ways: 

First—By decreeing an injunction ordering the plaintiffs 
in error to abstain from “in anywise interfering ” with the 
use by defendant in error of the invention. 

The only possible result of this injunction was to debar 
the plaintiffs in error from prosecuting the litigation shown 
in evidence in that case as evidence of their interference 
with such use, and thus to prevent them from exercising 
the monopoly assumed to be granted by the patent; hence 
it was made to cover any step which tended towards the 
exercise of that monopoly, and would necessarily include 
the prosecution of an appeal and a final hearing, which on 
the issue framed might result in establishing that monopoly 
_in this court. | 

Second—It is also ordered that plaintiffs in error sign a 
writien release of all past and future causes of a¢tion within 
forty days from the date of the decree. 

This necessarily covered the very ground of an account- 
ing and an injunction against infringement prayed for in 
the elder case in the United States court, and which the 
peal involved. 

_ If this order had been obeyed, voluntarily or compulsory, 
hs tt would have been arelinquishment of all pending causes 


of action, and this court would, on motion, have dismissed 
the appeal without a hearing upon its merits. 


Little vs. Powers, 134 U. 8S, 558, and 
cases cited. 


And that such was evidently the purpose of obtaining 
such an order appears by the concluding portion of the 
opinion of the State Supreme Court. 


IL. 


The only course open by which plaintiffs in error could 
preserve their right of a hearing on the merits brought up 
by the appeal to this court, and prevent a collision-with the 
State authorities, was to take a writ of error to this court 
based upon the asserted grounds. 

If they had prosecuted the appeal and had refused to 
obey the order requiring the signing of a release, they 
would have been liable to punishment for contempt by the 
State court, even if this court had refused to regard the 
injunction, and the decree of the State court, and had heard 
the appeal in due course upon its merits. 

We respectfully submit that a State court has no juris- 
diction to compel a settlement of an infringement case 
brought in the United States courts prior to the action of 
the State court, or to enjoin further proceedings in the 
nature of an appeal and hearing to this court under the 
circumstances of this case. 

The opinion of the Supreme Court of the State conclu- 
sively shows that the conflict of jurisdiction was called to 
their attention, although they argued it under the name of a 
double vexation. 


IV. 


The gist of defendant’s brief consists in the argument 
that the defense of license, had it been interposed in the 
original infringement case, would not have given the 
“affirmative” relief which the state courts could give, 
hence it appears that in the United States Court it chose to 
defend the case upon other grounds, which was quite pos- 
sible it might not succeed in establishing. 

Not being content with the condition of the defense in 
that case, it goes into the State courts on the plea of getting 
“affirmative relief,’ and attempts to make the State court 
interpose its authority to prevent the further prosecution of 
the original case by appeal to this court. 

As a license is an agreement to abstain from enforcing a 
monopoly, the only “affirmative relief” the State courts 
could grant was to interpose a bar to the further prosecution 
of any action which tended to enforce the monopoly, hence 
the plea now brought forward that the State court was exer- 
cising its prerogative of giving “affirmative relief’’ is a 
- eoncession that it was interposed to prevent the plaintiffs in 
_ error from taking and prosecuting their appeal to this court 
to a final hearing and a final result upon the merits of the 
original case, and upon the defense interposed .in the origi- 
nal case by the defendant in error. 


R. A. PARKER, 
DON M. DICKINSON, 
Counsel for Plaintiffs in Error. 
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Eton A. Marsu and 


MINARD LE FEVER, 
Plaintiffs in Error, | 
) No. 1098. 
vs. : 


NICHOLS, SHEPARD & CoMPANY, 
Defendants in Error. 


Error to the Cireuit Court of the County of Calhoun. Cause 
remanded from the Supreme Court of the State 
of Michigan. Motion to advance 
hearing of cause. 


For certain reasons outside of the en: we cannot 
assent to this motion. 

As the motion is based on the ground that 1098 should be 
heard with 337, because it is assumed that we will contend 
that it would be decided by it, it is sufficient for its defeat 
to consider the intimation that defendant in error will seek 
to combat it upon grounds which would render it inde- 
pendent of of 337. 

They thus hold out to this court the position of assumed 


2 
pependence upon 337 to get it advanced, and in the same 
breath reserve the right to argue it independently upon a 
separate record, as a separate contest, upon separate ques- 
tion, not dependent whatever in 337. (See page 5 of their 
brief.) 

If 337 does not decide it, and there remains other issues 
which cannot be decided by 337, then 1098 is simply 
advanced to suit the interests of parties, and this the court 
will never do, except where the questions in dispute will 
embarrass the operations of the government while they 


remain unsettled. 
U. 8S. vs. Fossatt, 21 How., 445. 


Sage vs. Central R. R. Co., 98 U. S., 412. 


Nor, if the motion is based on the argument that 1098 
has no merits, is that a sufficient ground for advancing the 


cause. 
Armory vs. Armory, 91 U. 8., 350. 


But it is obvious that the two cannot be heard as one 
cause, as the records and questions are different. 


t. A. PARKER, 
Attorney for Plaintif’ in Error. 


DON M. DICKINSON, 
Of Counsel. 
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Supreme Court of the United States 


OCTOBER TERM, 1890. 


No. 136. 

Eton A. Mane and veers 
Minarp LaF ever, Error to Cirewit Court 
P laintiffs in Error, Jor the County of 
vs. Calhoun, State of 


Nicnois, Sagparp & Company, Michigan. 


Defendants in Error. 


Brief for Plaintiffs in Error. 
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R. A. PARKER, 
DON M. DICKINSON, 
Of Counsel. 


John F. Eby & Co., Detroit. 


Supreme Court of the Cnited States, 


ELON A. MARSH anp 


MINARD LA FEVER, 


Plaintiffs in Error, In Error to the Circuit 
Vs. ) Court for the County of 


( . . 
NICHOLS, SHEPARD & COM-| ##eun, Michigan. 
PANY (a corporation), 
Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


By R. A. Parker ano Don M. Dickinson. 


I. 
STATEMENT. 


This case is brought here on writ of error issued from 
this court to the Circuit Court for the County of Callioun, 
in the State of Michigan. 

The cause, after hearing in the Supreme Court of Miclhi- 
igan, was remanded to the said Circuit Court with instruc- 
tions to carry out the decree of said Supreme Court ; hence 
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the writ of error was issued to said Circuit Court for the 
purpose of bringing up for consideration the record and the 
decree of the said Supreme Court and the proceedings in 
conformity thereto in the Cireuit Court. 

Defendant in error filed its bill in the Circuit Court for 
the County of Calhoun, in chancery, against the said plain- 
tiffs in error and one James Scott, on April 16, 1884, which 
bill in substance alleged : 


That it was a corporation doing business in said county ; 
that it was building a certain class of engines, called trac- 
tion engines, upon which a reverse gear was desirable. That 
one of the defendants, Marsh, claimed to have made an 
invention for a reverse gear, for which he had applied for 
apatent, and that in the spring and early summer of 1880 
he (Marsh) applied to the treasurer of said company, and 
exhibited to him this device; that Marsh was desirous of 
introducing his device, and that after some negotiations a 
contract was made whereby the defendant in error for a 
certain consideration was to have a future license to use the 
ssid device on any steam engine made by its or under its 
direction, without any further claim by Marsh against it, 
and that the agreement was carried out by the defendant in 
error; that said Marsh having claimed to have obtained a 
— thereon, had assigned one-half of the same to Minard 

Fever, and that thereafter the two lad assigned one- 

_ third interest to said James Scott, and that the said plain- 
tiffs in error and the said Scott, claiming that the said 
reement did not secure tle said defendant in error the 
rights hereinbefore stated, had previously filed their bill in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, in Equity, praying for an injunction to 
restrain the defendant in error from manufacturing, using or 
selling said invention as secured by said letters patent ; that 
the defendant in error had answered the said bill, and denied 
the validity of said patent ; that considerable testimony was 
taken thereon showing the prior state of the art; that it 
te therein that the paper which the plaintiffs in error 
claimed as a patent was not valid as such, and was not signed 


by the Secretary of the Interior at the time said suit was. 
begun, but had been signed snbsequent thereto, and that. 


the said Circuit Court of the United States for the Eastern 
District of Michigan, in Equity, had entered a final decree 
in said cause dismissing said bill of complaint. 

Defendant in error also charged that plaintiffs in error 
had caused to be introduced into the Congress of the 
United States bills granting them a patent, but that no 
such bills had become laws, “and that said defendants 
“(plaintiffs in error) have no valid patent, and have no 
“right to prevent any person whatsoever from manufactur- 
“ing said device. Nevertheless the said defendants (plain- 
“tiffs in error and said Scott) represent to the public that 
“they have secured letters patent upon said device, and 
“threaten to bring suits against this complainant (defend- 
‘ant in error) and those persons purchasing from it.” 

That plaintiffs in error were affirming that defendant in 
error had no rights by virtue of the agreement set forth, 
and that until such patents shall have been granted the 
defendant in error is entitled to protection of said court to 
prevent and restrain the said plaintiffs in error from falsely 
and maliciously representing that said defendant in error is 
violating rights secured to plaintiffs in error by patent right, 
and from falsely and maliciously representing that defend- 
ant in error did not in good faith enter into the contract 
with said Marsh as set forth, even though said Marsh did 
secure a patent. 

Whereupon defendant in error prayed as follows : 

“1. That the defendants may true answer make to this 
“bill of complaint, but not on oath, answer under oath 
“being hereby expressly waived. 

“2. That defendants may be ordered to refrain and 
“desist from asserting that complainant has not the full 
“and complete right to make, use, vend, or put into practice 
“or operation and use on any engine made, sold, used or 
“operated by it the said device in the same form or style 
“or substantially the same form or style as that exhibited 
“on the said engine made in 1880, at the time of its said 
“agreement with said Elon A. Marsh. 

“3. That said defendants may be ordered to desist and 
‘refrain from publishing or asserting that it has any right 
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“to the exclusion of this complainant in and to the said 
** device. 

“4, That defendants may be ordered and decreed to spe- 
“cifically carry out the said original contract made between 
“complainant and Elon A. Marsh, by which, complainant 
“was to be permitted, if defendant Marsh should obtain 
“a patent on said device, to use, vend, and employ said 
“ device on any or all engines made at defendants’ shop with- 
“out molestation or interference on the part of said Marsh, 
“or any one who may have become interested with him in 
“said device, or the patent thereafter t6 be procured 
“ therefor. 

“5. That the writ of injunction of this court may be 
“issued to said Elon A. Marsh, Minard LeFever and James 
“Scott, directing them to abstain from interfering with 
‘‘complainant’s use of said device at the present time or in 
“the future if a patent should hereafter be granted to 
“them. 

“6. That the usual writ of subpoena may issue to the 
“ said defendants, Elon A. Marsh, Minard LaFever and James 
** Scott. 

“7, That the complainant may have such other and dif- 
“ ferent relief or further relief as may be in accordance with 
“its equitable rights.” (Record p. 7.) 

Thereupon the said plaintiffs in error filed their answer 
and supplemental answer to said bill admitting the inven- 
tion and the application for a patent, the character of 
defendant in error and the business it was engaged in ; that 
said Marsh desired to place one of said devices on an engine 
to demonstrate its superiority, denied each: and every allega- 
tion that any contract for license was ever made, that 
defendant in error refused to make such contract at that 
time ; that it subsequently notified plaintiffs in error that it 
would use the invention regardless of any rights plaintiffs 
in error might have by virtue of any patent ; admitted that 
plaintiffs in error claimed a valid patent, and that defend- 
ant in error had no rights against it ; admitted the litigation 
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in the United States Cireuit Court for the Eastern District 
of Michigan, alleged that the defense therein interposed by 
defendant in error was the lack of novelty of the said 
claimed invention, and that defendant in error did not 
allege any defense on the ground of license, and asserted 
that they, plaintiffs in error, had appealed from a decree 
therein to the Supreme Court of the United States, and that 
such appeal was then pending. 

That the claim of the defendant in error of a license was 
not set upand alleged for a long period after said cause had 
been brought in the Cireuit Court of the United States. 

The allegations of the supplemental answer as to the pro- 
ceedings in the United States Circuit Court, and the appeal 
therefrom, were as follows: 


“And these defendants, for further answer, say that the 
“cause heretofore mentioned in their answer having been 
“heard in the Circuit Court of the United States for the 
‘Eastern District of Michigan, in equity, between these 
“ defendants and James Scott as complainants, and the said 
“ Nichols, Shepard & Co., in which a decree was entered 
“against these defendants, has been by the defendauts 
* herein duly appealed to the Supreme Court of the United 
“ States, and that the said court has, according to the rules 
‘“‘of practice in such case, allowed said appeal, and that 
“thereby all of the questions involved in the decision of 
“said cause, including the validity of the letters patent 
“on which the same was founded, are now pending the 
“ decision of the Supreme Court of the United States ; and 
‘*they further say that the defendant in the said cause, 
“ Nichols, Shepard & Co., has also filed its claim of appeal 
“in said cause to the said Supreme Court of the United 
‘* States, in the Circuit Court of the United States for the 
“ Eastern District of Michigan, in equity, which said appeal 
“has been allowed by the said Cireuit Court” (Record, 
p. 27). 


They also alleged the pendency of another suit brought 
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in equity in the said United States Court for the Eastern 
District of Michigan between the parties on the same and 
another patent brought by the plaintiffs in error. 

Plaintiffs in error also demurred for want of equity. 

Defendant Scott answered that he had no interest in the 
matter. 

Defendant in error replied to said answer. 

On the trial of said cause in said court, counsel for 
defendant in error introduced in evidence, among otlier 
things, a certified copy of the record of the proceedings in 
the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, in equity, including the appeals taken by 
both parties to the Supreme Court of the United States and 
the allowance of said appeals, which said record is known 
as “ Exhibit 18,” and is printed in the Record in this cause, 
pages 285 to 308. 

There was also introduced in evidence, among other 
things, certified copies of the letters patent upon which suit 
was brought, being letters patent 236052, dated December 
28, 1880, and found upon page 245 of the Record ; also let- 
ters patent 308567, dated November 25, 1884, found upon 
page 247 of Record; whereupon, after hearing, the said 
Circuit Court for the County of Calhoun entered its decree 
in favor of said defendant in error October 31, 1885, by 
which said court ordered and decreed that the said defend- 
ants therein (the plaintiffs in error with said Scott) do 
refrain and desist from asserting that the said defendant in 
error has not the full and complete right to make, use and 
vend said invention; that they do desist and refrain from 
publishing and asserting that they have any right contrary 
to the terms of said contract ; that said contract be specific- 
ally carried out, and it was “ Further ordered and decreed, 
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“therefore, that the writ of injunction of this court issue 
“to the said Elon A. Marsh, Minard LaFever and James 
“Scott, directing them to abstain, and perpetually enjoin- 
“ing them and each of them from in any wise interfering 
“with complainant’s manufacture, sale and use of said 
“ device, according to the terms of said contract.”’ 

Thereupon these plaintiffs in error appealed to the 
Supreme Court of the State of Michigan, in the manner 
and according to the rules and practice governing appeals 
in chancery in said court. The said cause afterwards came 
on to be heard in said Supreme Court, and the said court on 
the 10th day of June, 1886, rendered a final decree therein 
as follows, after reciting the title of the court and cause: 


“ This cause having been brought to this court by appeal 
from the Circuit for the County of Calhoun, in chancery, 
and having been argued by counsel and due deliberation 
had thereon, it is now ordered, adjudged and decreed by 
the court that the decree of the Circuit Court for tle County 
of Calhoun, in chancery, be, and the same is hereby in all 
things affirmed; and it is further ordered, adjudged and 
decreed that the complainant do recover of and from the 
defendants and appellants its costs to be taxed.” (Record, 
page 235.) 

A motion having been made for a re-hearing of said cause, 
the court thereupon on the 21st day of July, 1886, entered a 
further order in said cause, which was in terms as follows: 

“ This cause having been heretofore brought to this court 
by appeal from the Cireuit Court for the county of Calhoun, 
in chancery, and the decree of tle Cireuit Court for the 
county of Calhoun, in chancery, having been heretofore 
affirmed, and a motion having been made for a re-hearing, 
and this court having further considered the same, it is now 
here further ordered, adjudged and decreed that such 
re-hearing be denied, but that the decree be amended so 
that the defendants shall make, execute, and deliver to the 
said complainant, within forty days after the entry of this 
order in the Cireuit Court for the county of Calhoun, a 
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release releasing the said complainant, Nichols, Shepard & 
Company, from all claim, right or demand on the part of 
them, the said Elon A. Marsh, Minard Lafever and James 
Scott, by reason of the manufacture, use or sale heretofore 
of the said invention relating to valve gear in the form and 
style as exhibited on the said engine, described in the 
decree in this cause, and also releasing the said Nichols, 
Shepard & Company from all claims, rights or demands on 
behalf of them, the said Elon A. Marsh, Minard LaFever 
and James Scott, arising from their making, using or vend- 
ing the said device hereafter. It is further ordered, 
adjudged and decreed that this order be remitted to the 
Cirenit Court for the County of Calhoun, in chancery, and 
be there made a decree of said cause in that court” (Ree- 


ord, p. 236). 


Whereupon, after remittur to the said Circuit Court for 
the County of Callioun, the following final decree in terms, 
in said cause, was ordered and entered in said Circuit Court. 


This cause having been heretofore taken by appeal to the 
Supreme Court, and the decree heretofore rendered in this 
court having been affirmed and amended in the Sapreme 
Court, and the cause having been remitted to this court, 
with an order directing the said amendment be entered by 
this court as a decree of this court, it is now here, in pur- 
suance of the said order of the Supreme Court, ordered, 
adjudged and decreed that the said defendants make, exe- 
cute and deliver to the complainant, within forty days after 
the entry of this order, a release releasing the said complain- 
ant, Nichols, Shepard & Co., from all claim, right or 
demand on the part of them, the said Elon A. Marsh, 
Minard LaFever and James Scott, by reason of the mann- 
facture, use or sale heretofore of the said invention relating 
to valve gear in the form and style as exhibited on the said 
engine described in the decree in this cause, and also releas- 
ing the said Nichols, Shepard & Co. from all claims, rights 
or demands on behalf of them, the said Elon A. Marsh, 
Minard LaFever and James Scott, arising from their mak- 
ing, using or vending tle said device hereafter. 


Frank H. Hooker, 
Circuit Judge. 
Record, p. 239. 
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Wherenpon writ of error was taken to this court based 
upon the reasons, that in said proceedings, record, and in 
the rendition of said decree, there was drawn in question 
an authority exercised by plaintiffs in error under the Con- 
stitution and laws of the United States, which authority 
was denied and more particularly specified as follows : 


(1.) That it appears therein that the exclusive jurisdic- 
tion of the Supreme Court of the United States, on the 
appeal by these defendants, over the same question and the 
same parties was drawn in question and was denied. 

(2.) That full faith and credit, at the request of these 
defendants, was not given to the proceedings, record and 
appeal appearing in the Cireuit Court of the United States 
fur the Eastern District of Michigan, concerning the same 
issue and between the same parties. 

3.) That the right and authority under the constitution 
and laws of the United States of the defendants to prose- 
cute their said appeal from the said Cirenit Court of the 
United States was drawn in question and denied. 

(4.) That the right and authority under the constitation 
and laws of the United States anthorizing the issue of letters 
patent to inventors, and especially the right aud authority 
exercised by said defendants under letters patent No. 236052, 
issued in pursuance of said laws, was drawn in question and 
denied.” 


sefore passing to the next branch of this brief, the case 
will be more clearly understood if the facts appearing in the 
record are stated in their chronological order, viz., to wit: 

It appears that : 

(1.) Marsh, one of the plaintiffs in error, had devised and 
applied for a patent upon a valve gear for steam engines, 
during the year 1880. 

(2.) That after previous interviews in August, 1880, E. 
©. Nichols, an oftieer of the defendant in error, and said 
Marsh, agreed to the trial of one of these gears upon one of 
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their traction engines. The defendant in error contends 
that at this time an agreement was made that in considera- 
tion of such trial, ete., the defendant in error was to have a 
future license to make and sell these valve gears on all their 
engines. Plaintiffs in error denied this agreement. This 
agreement was not alleged until March, 1884. 

(3.) December 28, 1880, said patent issued numbered 
236058, but, through an oversight, was not then signed by 
the Secretary of the Interior. 

(4.) February 11, 1881, defendant in error was notified 
of this issue (Exhibit 7, p. 249), and a demand made to sign 
a license and pay a royalty, if it desired to continue the 
use of the invention. 

(5.) Some negotiations were had between the parties 
with an attempt to arrive at a settlement, or some arrange- 
ment for the future use of the device, but they failing. 

June 9th, 1881, plaintifis in error, with one Scott, filed 
their bill against defendant in error in the Circuit Court of 
the United States for the Eastern District of Michigan, in 
equity, alleging the issue of said patent, title in plaintiff's 
in error, tendering a copy of the specification and drawings 
of said patent, alleging that the complainants therein had 
granted a large number of licenses for the use of said inven- 
tion, and that the public, with the single exception of 
defendant in error, had acquiesced in the rights of com- 
plaints, and charging infringement of said letters patent, 
“without the license or allowance and against the will of 
your orators and in violation of their rights.” 

That they, the plaintiffs in error, “‘ had caused notice to 
be given to said defendant of such infringement and of 
their rights in the premises, and requested it to desist and 
refrain therefrom, but it had disregarded such notice and 
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refused to desist the said infringements,” and still continued 
to manufacture and sell the infringing devices. Complain- 
ants then thereupon prayed for a “full, true, direct and 
perfect answer” to the premises and all the several matters 
therein stated ; also for an accounting for a provisional and 
perpetual injunction. 

(6.) September 22, 1881, the defendant in error filed its 
answer, which with the exception of the entitling, we quote 
in full “The answer of the above named defendant, 
Nichols, Shephard & Co., to the complaint of the above 


named complainants, shows : 


‘* First—This defendant denies that the said Elon A. 
Marsh was the original and first inventor of a new and use- 
ful improvement in steam engine valve gear, as described 
in the letters patent mentioned and described in said com- 
plaint. 

“ Second—This defendant knows nothing, except as it 
has been informed by said complaint or by hearsay, of the 
issuing of letters patent to said Elon A. Marsh and Minard 
LaFever, and therefore neither admits nor denies the allega- 
tion contained in paragraph second of said bill, but leaves 
complainants to such proof thereof as they may deem. 
advisable. 

“ Third—This defendant knows nothing of the transfer 
of any rights by complainants Marsh and LaFever to com- 
plainant Scott. 

“ Fourth—Defendant denies that complainant, because 
of said letters patent, have acquired any exclusive right to 
manufacture, vend or claim anything whatsoever, and 
defendant knows nothing of any moneys that they may 
have expended in and about their so-called invention, or 
what, if any, licenses for the manufacture and sale thereof 
they may have sold or granted, but defendant denies that 
the public, with the single exception of this defendant, have 
acquiesced in their claim. 

** Fifth—Defendant further says that upon investigation 
it beeame convinced and charges the fact to be that the 
so-called invention of complainants has been long known to 
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‘the general public, and that in the specific form as des- 
cribed in the complainants’ bill, it was of no value as a 
mechanical device; that, owing to necessary imperfections 
in the material and manufacture of devices of this sort, the 
instability of the gearing and the consequent irregular 
vibrations of the th 20 was such as to render the devices 
of little or no value. 

“This defendant consequentiy, believing that the device 
was public property, instructed one of its workmen to 
devise something to overcome this defect, and as assignee 
of his invention has procured to be patented a device for 
overcoming such defects, and is making use of the same, 
though not in large quantities. 

“ Sivth—And defendant further shows, upon informa- 
tion and belief, that in or about the year 1865 there was in 
public use in Bowling Green, Kentucky, on a switch 
engine employed on the Louisville & Nashvilie Railroad, 
a device similar in all respects to that described in the 
complainants’ claim, and used for the same purpose ; that 
this defendant has been unable to procure the names of the 
parties who examined and operated said engine containing 
said device, and prays that he may insert the same when he 
shall thereafter discover them. 

“ Seventh—That in the year 1858 one James Farrabee 
procured a patent in England for a cut-off valve gear, hav- 
ing an identical arrangement and embodying, precisely the 
same* principles as those contained in complainants’ claim ; 
that such patent was No. 2858 for the year 1858, and dif- 
fers from the device of complainants only in this: that 
where complainants have two intermeshing cog whecls of 
— diameter, the English device had cog wheels, one of 
which contained twice as many teeth as the other, but the 
mechanical results arrived at were the same. 

** Highth—That in the year 1853 a patent was granted to 
one Shaw, in England, numbered 210 of that year, for a 
device embodying the principle of complainants’ claim. 

“ Ninth—That defendant is informed that certain per- 
sons, whose names it. cannot now give, in Taunton, Massa- 
chusetts, manufactured and used precisely similar devices 
many years ago, and that defendant is causing extensive 
inquiries to be made in that vicinity, and asks that it may 
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be permitted to amend this answer, including the names 
and residences of such persons. 

“ Wherefore this defendant prays to be hence dismissed, 
with its costs and charges in this behalf sustained. 


Joun NicHo.s, 
President. 


Epwin C. Nicos, 
Secretary.” 
Record, p. 288. . 

(7.) Thereupon, after leave previously obtained on Jan- 
uary 11, 1882, an amendment was made to the answer by 
setting up another anticipating patent. 

(8.) January 23, 1882, a further amendment was made on 
leave, setting up two further patents alleged to anticipate. 

(9.) February 24, 1882, said patent was signed by the 
Secretary of the Interior. 

(10.) April 16, 1883, the bill of complaint heretofore 
referred to was dismissed by said court. 

(11.) February 26, 1885, an appeal was claimed and 
allowed and perfected to the Supreme Court of the United 
States by the plaintiffs in error. 

(12.) March 11, 1885, defendant in error also claimed an 
appeal, which was allowed. 

(13.) April 16, 1884, defendant in error filed its bill in 


Calhoun county, as hereinbefore stated, alleging contract of 


license and praying for an injunction against the interfer- 
ence, etc., to which plaintiffs in error answered, June 22, 
1885. 

(14.) June 24, Exhibit 18 was introduced by defend- 
ant in error in evidence to support its theory of its case, as 
to unwarrantable interference, which exhibit consisted of 
the proceedings in the U. 8. Cireuit Court, including the 
appeal heretofore referred to. 
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(15.) The decree of the Circuit Court of Calhoun County 
was entered November 3, 1885. The case was thereupon 
appealed to the Supreme Court of the State of Michigan, 
and final decree rendered, with an order that the plaintiff 
in error, in addition to the issuing of the injunction, should 
make and execute a release, within forty days after the 
entry of the order in the Circuit Court for the County of 
Calhoun, releasing the defendant in error from all claims, 
rights or demands in the past or the future. 

(16.) September 13, 1886, an order accordingly was 
entered in said Circuit Court for the County of Calhoun in 
chancery, in addition to the decree ordering the injunction, 
that the said plaintiffs in error execute such release within 
forty days from that date, as hereinbefore set forth, where- 
upon writ of error was taken to this court upon the errors 
alleged. 


If. 


The error assigned, which is one plain upon the face of 
the Record, is, 

That the Cirenit Court of the County of Calhoun and 
the Supreme Court of the State of Michigan had no juris- 
diction in the premises. 

That this question was raised in the State court and was 
decided adversely to the plaintiff in error, appears by the 
opinion of the Supreme Court of that State, which has 
been returned from the Record (p. 240), in which, after 
stating briefly the facts appearing, that court said, among 
other things not material to be considered : 


“In addition to denying the right of the complainant 
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defendants (plaintiffs in error) also rely on the fact that 
they, subsequently to the allowance of the patent, filed a bill 
against complainant in the Cireuit Court of the United 


‘States for the Eastern District of Michigan, eh: ging an 


infringement, and (that) complainant (defendant in error) 
set up in defense the invalidity of the patent and put the 
invention in issue, but did not set up license. ‘This suit 
was defeated on the ground that the patent had never been 
issued and signed and sealed by the proper officers. An 
appeal was taken by the defendants and also by the com- 
plainant to the U nited States Supreme Court, where it is 
now pending. * * 

“The suit now salhene us not being brought to determine 
any question arising under the patent laws, but merely to 
enforce a contract to transfer an inventor's right, is not one 
in which the courts of the United States have particular 
jurisdiction. All parties are citizens of Michigan. 

“ There is nothing therefore to prevent the maintenance 
of this suit unless the two suits are so nearly identical that 
this creates a double vexation. Questions touching the 
legal validity of patented rights belong to the courts of the 
U nited States : and we do not propose to consider any such 


question.” * 
“ We do not think that complainants are estopped by that 
litigation. * * * We think the case is one where relief 


should be given in equity; while defendants hold the patent 
no one will feel safe in buying an engine with their device 
attached at the risk of a lawsuit. Their open and notorious 
denial of complainant’s rights has a tendeney to prevent 
sales and discredit them. Without a written license they 
can never have the means of rebutting the charges. 
Defendants having shown a disposition to interfere with 
them, should be compelled to give them a written evidence 
of the right which they have ‘bought and paid for. The 
court below havi ing so held, the decree should be affirmed.” 


POINTS. 


The struggle of this inventor to obtain the protection of 
his valuable invention under the patent laws of the United 
States, and to maintain the validity of his patent, after 
issue, has lasted more than half the life of a patent under 
the law. During all that time, the active hostility to the 
granting of the patent, on the ground that he was not the 
first inventor, and the contention against its validity after 
its issue on thesame ground, have, in every branch and at 
every stage of the controversy, been represented by this com- 
plainant corporation, Nichols, Shepard & Co. 

In three independent suits in the Cireuit Court of the 
United States, as defendants; in one suit commenced by 
them as complainant in the Supreme Court of the District 
of Columbia; in the Hoag Interference case in the Patent 
Office, and in the appeal and cross appeal in this court— 
reported in 128 U. 8., 605—Nichols, Shepard & Co. have 
persistently maintained, as their sole defense in cases where 
that corporation was defendant, and as their entire case on 
the merits, where it was complainant, the fundamental pro- 
‘position that Marsh was entitled to no prot ction under the 
law, because he was not the first inventor of the device in 
question. In Congress too, as appears by the Record, this 
corporation contested the bill to make good the patent on 
the same grounds. 

Necessarily, under such circumstances, benefits to the 
inventor, or returns from the invention, have waited upon 
the decision of this controversy. 
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In the nature of things, the litigation has been known 
wherever suc! an invention might be used, and the faet 
that the contest went to the right of the inventor to pro- 
tection against any one, or to protect any one in its use, was 
necessarily notorious. 

Making this contest for years, in cases where the exist- 
ence of a license would have been a good defense and was a 
question actually involved, without a hint in the pleadings 
or proofs of such a claim, this complainant, on this record, 
claims the right to cross ahead of any decision on the merits, 
and to forestall that decision by entering a State court, there 
set up for the first time the claim of an oral license, and, 
though still denying the novelty of the invention and the 
validity of the patent, in that forum, either to put a stop to 
the further prosecution of the patent suits here, as well as 
below, by injunction, or, by a decree for releases to eliminate 
the force of any decree in the Federal courts, on appeal or 
otherwise. 

Independent of the question as to the jurisdiction of the 
State court to take possession of the whole or any part of a 
controversy, clearly involved in a suit in the Federal court, 
pending its decision there, we submit this proposition : 

That the question of whether Marsh was the first inventor 
of the device and so entitled to the benefit of the patent 
laws, being exclusively for the Federal Courts, even before 
the initiation of a suit in one of those tribunals, involving 
that question, the State court would have no jurisdiction, 
either to restrain such a suit by injunction, or to render the 
decree of the Federal court, sustaining the validity of the 
patent, futile, by its decree. 

We shall see that the injunction granted by the State 


court in effect restrained the bringing of any suit against 
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the complainant corporation, alleging infringement. But 
the decree also provides that within forty days the inventor 
and his partners shall release the complainant from all 
claim, right or demand for infringement before and after 
the date of the decree ; so that in ease of a suit for infringe- 
ment, or a decree in such suit by the Federal court at nisi 
prius, or by this court on appeal, such a release might be a 
bar in one case or a satisfaction in the other. 

The case is not within Hartel/ vs. Tilgham, 99 U.S., 547. 

There, there was no question made as to the validity of 
the patent. Both parties based their claims upon it, and 
the majority of this court held, that the relief sought was 
founded upon the contract for a license and not upon the 
patent laws. It is clear, both from the judgment of the 
court and from the strong dissent of Mr. Justice Bradley 
concurred in by the Chief Justice and Mr. Justice Swayne, 
that if there had been any contention as to the validity of 
the patent in that case, this court would have held it to be 
within the Federal jurisdiction together with every question 
in controversy, including those arising upon the validity 
and performance of the contract. 


The bill of complaint in the State court was filed April 
16, 1884. This was more than two years after the formal 
defect in the patent, by reason of the omission of the signa- 
ture of the Secretary of the Interior, had been completely 
remedied by his signatare in February, 1882, when, accord- 
ing to the decision of this court on the appeal and cross- 
appeal (128 U. S., 605), the inventor’s patent became valid. 
Yet in this bil] the complainant sets up as a part of its case 
for relief the controversy on the merits on the question of 
infringement theretofore pending in the Circuit Court of 
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the United States for the Eastern District of Michigan, and - 
avers that said defendants “have no valid patent, and no 
right to prevent any person whatsoever from manufacturing 
such device.” It urges, as a ground for relief, that the 
inventor and his partners represent that they have secured 
letters patent upon the device, and that they threaten to 
bring suit against the complainant and those persons purclias- 
ing from it, but sets up a claim of parol license, and asks to 
be protected against the inventor’s interfering with the com- 
plainant “in any way whatever” under the patent which 
may be issued by virtue of a bill for the relief of the 
defendants therein, then pending in Congress. 

The actual controversy upon the question of whether Marsh 
is the first inventor is also shown by the answer and the 
supplemental answer in the State court, wherein the pro- 
ceedings in the Cirenit Court of the United States, in the 
Supreme Court of the District of Columbia, in the Inter- 
ference case in the Patent Office, and the appeal and cross- 
appeal to this court, are fully set out. 


Now if it be true that a controversy involving the valid- 
ity of a patent is exclusively within the jurisdiction of the 
United States courts, it is none the less true that that juris- 
diction is exclusive if the question of whether there was a 
license from the patentee is also involved. 

Littlefield vs. Perry, 21 Wall., 205, 230. 


If a patent is involved, it carries with it the whole case. 


Tue Srate or tae Case at THE Tove or tHE DEcREE IN 
THE Strate Supreme Court. 


The pleadings in this case showed on the part of the 
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complainant that it denied the validity of the patent. Its 
bill expressly negatives any assent to that validity. It 
shows a new and most extraordinary claim for a license, 
and itself shows the pendency of the case in the United 
States Circuit Court, involving the questions whether 
Marsh was the first inventor of the device, and whether his 
patent already obtained and then undoubtedly valid prima 
Jacte, was void for want of novelty, both questions depend- 
ing upon the constitution and laws of the United States. 

On the part of the defendants the answer and supplemen- 
tal answer show the pendency of the case in the Federal 
court, the appeal and cross-appeal to this court, the filing of 
a new bill in the Federal court asserting the validity of the 
patent after the new signature of the Secretary of the 
Interior, the interference case in the Patent Office, and the 
bill of Nichols, Shepard & Co. in the Supreme Court of 
the District of Columbia to set aside the patent involved as 
invalid. 3 

The. only novelty in the new controversy, appearing by 
the bill in the State court, is the allegation of an oral license 
from the inventor to Nichols, Shepard & Co., alleged to 
have been granted long before any of the suits were com- 
menced, in August, 1880, before even the formally defec- 
tive patent was issued. 

Clearly the whole controversy was in possession of the 
Federal courts. The defense that there was a license was 
one to be made under the bills for infringement, and to be 
concluded by the decision in those cases by the lower court 
or by this court on appeal. 

As stated in the case of Mayor vs. Cooper, 6 Wall., 247, 
252, “It is not an objection that questions are involved 
“which are not of a Federal character. If one of the latter 
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** exist—if there be a single such ingredient in the mass—it 
‘* is sufficient.”’ 

As we understand the case of Osborn vs. Bank of the 
United States, 9 Wheat., 738, it is established that if any 
part of a case rest on the Constitution and laws of the 
United States, the whole will be within the judicial power 
conferred by the Constitution. 

“The true administration of justice requires that a case 
“shall not be examined by parcels, or one part considered 
“to the exclusion of the rest” (2 Hare’s Am. Const. Law, 
997, and cases). 

Conceding, for the purpose of argument, that the State 
court had concurrent jurisdiction, because of the question 
as to the license, yet the United States Circuit Court had 
first obtained jurisdiction of the parties and of the subject 
matter, including that question as a part of it. 

“It is a doctrine of law too long established to require a 
“ citation of authorities, that where a court has jurisdiction 
“it has a right to decide every question which occurs in the 
“ease; and that where the. jurisdiction of a court and the 
“right of a plaintiff to prosecute his suit in it have ever 
“‘ attached, that right cannot be arrested or taken away by 
‘* proceedings in another court. These rules have their 
“foundation not merely in amity but in necessity.” (Peck 
us. Jenness, 7 How., pp. 612, 624.) 

Riggs vs. Johnson County, 6 Wall., pp. 


166, 196. 
Memphis vs. Dean, 8 Wall., 264. 


It is familiar doctrine that jurisdiction cannot be divested 
in this way and a party forced into another tribunal. 


Wallace vs. McConnell, 13 Pet., 136, 151. 
Smith vs. McIver, 9 Wheat., 532. 


Hogan vs. Lucas, 10 Pet., 400. 
Taylor vs. Carry], 20 How., 583. 
Freeman vs. Howe, 24 How., 450. 
Ableman vs. Booth, 21 How., 506. 
1 Kent Com., 405. 

8 Story Com., 521, 621. 

French vs. Hay, 22 Wall., 250. 


In Memphis vs. Dean, supra, it was held that the juris- 
diction of a co-ordinate court could not be divested by insti- 
tuting a new suit in another jurisdiction and adding a new 
question and a new party. 

But in this case the question of license was directly and 
expressly involved by the pleadings in the Federal court. 

Paragraph 5 of the bill in the United States Circuit Court, 
which was here on appeal, avers that the use by Nichols, 
Shepard & Co. of the patented device is “ without license 
“ or allowance and against the will of your orators.” 

This was not overlooked by that corporation, as in its 
plea to the second bill filed before the commencement of 
this suit, it sets up in paragraph 5 this averment just quoted 
from the original bill (Record, p. 252). 


Tue INsuNcrTION. 


An examination of the bill of complaint shows that its 
main purpose is to restrain the inventor from asserting the 
validity of his patent in the Federal jurisdiction, either by 
prosecuting new or old suits, or by appealing from the 
decree in the first suit in the Federal Circuit Court. The 
stating part of the bill shows as the “ interference” sought 
to be restrained the pending suit afterwards appealed, and 
alleges the “threat” of the inventor to bring another suit 


averring the validity of his patent. In its proof, the rec- 


23 


ords and proceedings of the Federal court were offered by 
the complainant as evidence of the interference to be 
enjoined. 

It was not, and is not, pretended that if there was a 
license it would not be a complete bar to a suit for infringe- 
ment in the Federal jurisdiction, so that it was no ground 
for the interference of tle State court, that the license 
should estop the inventor from asserting an infringement in 
that jurisdiction. 

Although the Supreme Court of the State in its opinion 
says that it does not assume to pass upon any question aris- 
ing under the patent laws of the United States, yet in effect, 
on the pleadings in the case and on the proof, the 
only interference with the complainant passed upon and 
enjoined were the then present and threatened suits for 
infringement of patent rights. 

In the opinion itself it is assumed that there was no valid 
patent at the time of the filing of the bill or the making of 
the decree. 

An injunction to restrain interference is an injunction to 
restrain the bringing of suits. 

High on Injunctions, § 866. 
Mabley vs. Judge of Superior Court, 41 
Mich., 31, 35. 


Hare’s Am. Const. Law, 1221 and cases in 
note. 


An injunction restraining a party from proceeding with 
a suit is within the rule of law which prohibits one court 


from enjoining another. 
Dial vs. Reynolds, 96 U. 8., 340. 


No court has been more ready to apply this rule and 
assert the independence of the State court and of parties 
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proceeding iu that jurisdiction, than the Supreme Court of 


Michigan. 
See Mabley vs. Judge, supra. 


At the time of the decree of the Supreme Court of Mich- 
igan, July 21, 1886, the fact of the pending undecided 
appeal to this court from the United States Circuit Court 
in Michigan was before it. That appeal was decided Decem- 
ber 10, 1888. 

Thus the Supreme Court of Michigan assumed to fore- 
stall the decree of this court on the merits, as well as upon 
the technical objection to the patent for want of signature, 
by decreeing; not only that the inventor should not inter- 
fere “in any wise” with the complainant’s use of the 
patent, but also that the inventor should execute a formal 
release within forty days, which would cover anything of 
benefit given him by a decree on the merits by this court, 
and anything of benefit that should be given him by any 
decree of the Federal courts in any other suit for infringe- 
ment brought by him. 

Under this decree this inventor is now in contempt, if 
the Supreme Court of Michigan shall be held by this court 
to have had jurisdiction in this cause, and he is forever 
barred from contesting the question of the validity of the 
patent against the only person who has persistently, from 
its issue, maintained that it gave him no protection under 
the Constitution and laws of the United States, and has 
thus, for all these years, destroyed the value of his dis- 


covery. 
R. A. PARKER. 
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October Term, 1890. 


No. 136. 


ELON A. MARSH AND MINARD LAFEVER, 
PLAINTIFFS IN ERROR. 


vs, 
NICHOLS, SHEPARD & CO, 


in Error to the Circuit Court of Calhoun County, State 
of Michigan. 


BRIEF FOR DEFENDANT IN ERROR. 


C. F. BURTON, _ 
Solicitor for Defendant in Error. * 
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Supreme Court of the United States. 


ELon A. MARSH and 
MINARD LAFEVEk, 

OS. 
NIcHoLs, SHEPARD & Cu. 


BRIEF FOR DEFENDANT IN ERROR. 


The parties are all citizens of Michigan and the 
jurisdiction of the United States court over them is 
limited by their residence, to those cases in which the 
United States Court has exclusive jurisdiction over 
the subject matters of litigation. 

The subject of litigation in this cause was a con- 
tract made between the parties, under which Nichols, 
Shepard & Company, claimed the right to use cer- 
tain inventions. These inventions formed the sub- 
ject of two patents, or what for convenience I will 
call patents. 

The first of these so called patents was invalid for 
defects on the face of the papers under which it was 
claimed the patent was granted. 

Marsh vs. Nichols, 120 U. 8., 595. 


The second patent was a valid patent issued in 
1884. 
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The contract for a license was made while the ap- 
plication for the first patent was pending and before 
it had been allowed, and this contract formed the sub- 
ject of the suit that was tried in the State Court, and 
which it is here sought to review. 

In order to review the decree of the State Court 
there must have been some interference on the part of 
the State Court, with rights which are assured to the 
appealing party by the Constitution or Statutes of the 
United States; the causes for which such a review 
may be had are not numerous and are all defined in 
Section 709 of the United States Revised Statutes. 

The assignments of error upon which the writ is 
founded are, 

1. That the exclusive jurisdiction of the Supreme 
Court of the United States, on an appeal by the plain- 
tiffs in error, over the same question and the same 
parties, was drawn iu question and denied. 

2. That full faith and credit, af the request of the 
plain'iffs in error, was not given to the proceedings, 
record and appeal, appearing in the Circuit Court of 
the United States, concerning the same issues between 
‘the same parties. : 

3. That the right and authority under the con- 
stitution and laws of the United States, of the plain- 
tiff in error to prosecute their appeal from the Cir- 
cuit Court of the United States, was drawn in ques- 

“tion and denied. 
4. That the right and authority ander the con- 
stitation and laws of the United States, authorizing 
» the issue of letters patent to inventors, and especially 
‘the right and authority exercised by plaintiffs in 
error, under letters patent No. 236,052 issued in pur- 
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suance of said laws was drawn in question and denied. 

It is difficult to understand how these assign- 
ments of error are brought within the scope of the 
Statute permi(ting writs of error in the State Courts ; 
but lapprehend that it will not be necessai y to discuss 
that question, inasmuch as no one of the assignmetits 
of error is borne out by the record, that is, a careful 
reading of the record will show that the State Court 
was neither called upon to do, and in fact, did not do 
any act of which complaint could be made. 

The litigation between the parties as disclosed by 
the record, has been extensive and a history of it will 
substantiate this statement, and substantiate the fact 
that the Stare Court in its action, was clearly within 
the limits of its jurisdiction, and that it interfered it 
no way with any rights which the plaintiffs in error 
had under any law of the United States or any an- 
thority exercised under the United States. 

In the summer of 1880 Mr. Marsh invented a 
device for reversing the motion of steam engines, and 
made an application for a patent for that invention. 
During the time the application was pending in the 
patent office, he entered into an agreement with Mr. 
Nichols, who represented the defendants In error, the 
terms of which agreement were Known only to him- 
self and Mr. Nichols, but as was afterwards deter- 
mined by the State Court, the agreement provided 
that Mr Nichols was to do certain things in exploiting 
the invention, in return for which Mr. Marsh was to 
allow a shop right of the use of it. 

Mr. Nichols performed his part of the agreement, 
but Mr. Marsh before the patent issued assigned an 
inierest in it to Mr. LaFever, and after it was suppos- 
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ed to have been issued, the two assigned another in- 
. terest to Mr. Scott. | 

A written contract of license was not made. 
Nichols, Shephard & Company began to nse the in- 
vention, and Marsh, LaFever and Scott brought suit 
in the Circuit Court of the United States for the east- 
ern district of Michigan against Nichols, Shepard & 
Company, for an infringement of their rights claimed 
to be secured to them under their supposed patent. 

During the progress of this suit, it was learned 
that the supposed patent had never been signed by 
the Secretary of the Interior, and when this fact was 
brought to the attention of the court on final hearing 
the bill was dismissed. 

The decree of the Circuit Court in the first case 
was made on March 6, 1883. 


SEOOND SUIT. 


Oo the 23d of April, 1883, Marsh, LaFever and 
Scott, filed a second bill of complaint in the same 
court, and to this bill the defendants pleaded the de- 
cision of the former casein bar. On April 8th, 1884, the 
complainants applied for an order to dismiss this last 
bill of complaint, and it was dismissed aceordingly. 

At this time complainants were threatening cus- 
tomers of the defendants with suits for infringement, 
and the defendants in error commenced 


THE THIRD SUIT. 


This third suit was commenced in the circuit 
court for the county of Calhoun, and is the proceed- 
ing in which the errors complained of are alleged to 


scetihaateniesiactiiten dtitliniiinh deel ieee tie ax mas - " 


se: ic * 
ear Geert omg x8 


5 

have been made; it was a snit in equity for the spe- 
cific performance of the contract made in the sammer 
of 1880, and the prayer of the bill was: **That the plain- 
tiffs in error be ordered to refrain and desist from as- 
serting that the defendants in error have not the full 
and complete right to make, use, vend, or put into 
practice or operation and use on any engine, made, 
sold, used or operated by it, the said device in the 
same form or style, or substantially the same form or 
siyle as that exhibited on the engine made in 1880, at 
the time of the agreement with said Elon A. Marsh. 
That the plaintiffs in error be ordered to desist and 
refrain from publishing or asserting that they have 
any right to tLe exclusion of complainant in said de- 
vice. That they be ordered and decreed to specifical- 
ly carry out the original contract, by which complain- 
ant was to be permitted, if deféndant Marsh should 
obtain a patent, to ase, vend and employ said device 
on any or all engines made at defendant’s shop with- 
out molestation or interference on the part of said 
Marsh, or any one who may have become interested 
with him in said device or in the patent to be pro- 
cured therefor, and that an injunction issue to the 
plaintiffs in error, directing them to abstain from in. 
terfering with complainants’ use of said device at the 
present time or in the future, if a patent should be 
granted to them.” 

The bill set up the proceedings had in the first 
case, and the decree that had been rendered, and as- 
serted that because of that decree the plaintiffs in 
error could not claim under a present patent, but that 
proceedings were pending under which the invention 


‘might ripen into a patent, 
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On November 25, 1884, a second patient was issued 
relating to the same invention. 

On February 26, 1885, the plaintiffs in error 
claimed an appeal from the decree in the first case. 


FOURTH CASE. 


On March 21, 1885, they filed a bill in the fourth 
case in the circuit court of the United States for the 
eastern district of Michigan; this was a bill counting 
on the patents of 1880 and 1884, alleging infringement 
of both of them. 

On the 22d of June, 1885, the plaintiffs in error 
filed a second answer in the third case, and this an 
swer for the first time made reference to the proceed- 
ings that had been had in the United States court in 
a way to claim that theie was any possibility of con- 
flict between the two courts. 

The references spoken of are found on page 27 of 
the record, and consist in the statements: 

1. That the decree entered in the first case had 
been appealed from, and thereby all the questions in- 
volved in the decision of that cause, including the 
validity of the letters patent, were pending the deci- 
sion of the supreme court. 

2. That since tie filing of their answer in the 
third suit, they had commenced the fourth suit charg- 
ing infringements of the patent of 1880 and 1884, and 
asking for an injunction to restrain the defendants in 
error from infringing either of said patents, and 
thereby affording to defendants in error, an oppor- 
tunity to try all questions and matters, which are a 

‘Jegitimate defense to said charge of infringement, 
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and that all the matters connted on in the third suit 
are fully available as matters of defense in the fourth 
suit, 

On the same day, before the opening of the hear- 
ing, the counsel for the plaintiffs in error objected 
orally to the jurisdiction of the state court on the 
ground that the bill and answer raised a question of 
the validity of letters patent. 

This statement of the proceedings had in the var- 
ious suits shows at once that the subject matter of 
the suits in the United States conrts differed materi- 
ally, from the subject matter of the suit in the state 
court, 

The state was never called upon to discuss, and 
never did discuss even in a collateral way, the validity 
of either of the letters patent; they were left at the 
eud of the litigation precisely where they were when 
the litigation commenced, consequently the right and 
authority which the plaintiffs in error had under the 
letters patent, was not questioned or denied; the con- 
tract which the plaintiffs in error had made with ref- 
erence to the invention was established and enforced; 
but this was a matter entirely within the jurisdiction 
of the state court. 

And between these parties exclusively within the 
jurisdiction of the state courts, 


Hartell vs. Tilghman, 99 U. S., 547. 
Albright vs. Teas, 106 U. S., 613. 


There was no claim made in the court below that 
prosecution of the third case was in any wise intended 
to prevent the appeal, or that it would prevent the 
parties from prosecuting their appeal; certainly no 
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action of that kind was asked for, and none was taken 
by the state court. 

At the time of the hearing in the state court the 
appeal was already in this court, and the only claim 
made was, that the matters under consideration in 
the state court, were pending decision in this court. 

In reality this claim was not true, for the matters 
under consideration in the two courts were entirely 
‘distinct, so much so, that neither of the courts had 
any jurisdiction whatever over the matter which 
formed the subject of the suit in the other court, and 
there was no,decree in the United States Court under 
which the plaintiffs in error could claim any right or 
immunity with which the state court threatened to in- 
terfere. 

So that, as a matter of fact, there was no basis for 
the alleged errors upon which the plaintiffs in error 
rely. 

In the cases which have come before this court, 
‘in which this question has been considered, there has 
been a distinct decree granting affirmative relief, un- 
der which a party sued in a state court had a right to 
claim immunity from the decision rendered against 
him in the state court. 


Crescent City L. & C. Co. vs. Butchers’ Union Co., 
120 U. 8., 141. 
Dupasseur vs. Rocherau, 21 Wal., 130. 


But in the present instance, as the decree stood 


at the time of the hearing in the state court, and as- 


it stands to-day, the plaintiffs had been granted no 
relief that at all related to the subject matter of the 
_patent or the invention, much Jess had they been 
granted any relief which related to the contract. 
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It is undoubtedly true that the defendant in error 
might have employed its license as a defense in any 
one of the suits brought by the plaintiffs in error in the 
United States Court, bat that would not have given it the 
affirmative relief to which it was entitled, because the 
contract covered a subject matter broader in its scope 
than either the first or the second patent, and per- 
haps broader then both together; it carved ont from 
tie invention which Mr. Marsh had made, a shop- 
right, and created a license on the part of the defend- 
ants in error to use and enjoy this license, and over 
this license the state courts had jurisdiction and the 
United States court had none, even had it been 
brought into that court by way of cross-bill 

Hartell vs. Tilghman, 99 U. S.. 547. 
Albright vs. Teas, 106 U. S., 613. 
Wilson vs. Sandford, 10 How., 99. 


Brow vs. Shannon, 20 How , 35. 
Dale Tile Manufacturing Co. vs. Hyatt, 125 U. S., 46. 


It appears thus, that not only was there no con- 
flict of jurisdiction, but that the subjects of the vari- 
ous litigations were so diverse, that it would have been 
impossible to have brought about a conflict without 
overstepping the jurisdictional limits of the court. 

fhe United States Court could not discuss and 
enforce the contract; it neither did discuss nor at- 
tempt to enfore it. 

The state court could not discuss and determine 
the validity of the patent, it neither did, discuss nor 
attempt to determine the validity of them. 

The right of appeal in the first case had been 
claimed, and the appeal perfected before the hearing 
was had in the state court, and the state court was 


entirely silent with regard to that right of appeal, 
neither denying it nor attempting to hamper the par- 
ties in any way. The decree in the state court and 
the opinion of the Supreme Court is entirely silent 
with regard to the right of appeal, and the appeal was 
prosecuted to a hearing in this court, and the decree 
of the court below sustained. 

The decree of the state court at circuit ordered 
that the contract be carried ont and performed ; that 
the plaintiffs in error be ordered to desist from pnb- 
lishing or asserting contrary to the terms of the con- 
tract, that they have rights to the exclusion of com- 
plainants ; that the plaintiffs in error desist from in- 
terfering with complainants’ manufacture, use and 
sale of the device. 

This decree was affirmed in the Supreme Court of 
the state, and was there amended so as to order the 
plain.iffs in error to execute and deliver to the de- 
fendant in error a release of past demands, and of 
future claims because of their use of this device. 

We submit, tbat a careful examination of the re- 
cords shows that the state court did not overstep the 
limits of its jurisdiction, treated only of matters which 
were appropriate to it, and denied no right which the 
plaintiffs in error had under the constitution or laws 
of the United States, and coming to them either 
through patents or proceedings in court, and 

We submit that the writ of error should be dis- 


missed. 
C. F. Burton, 


Solicitor for Defendant in Error. 
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IN THE SUPREME COURT | 


OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


e-em ae emma ne 


ELON A. MARSH anp 
MINARD LE FEVER, 
Appellants, 
' Wo. 1098. 


V8. 


NICHOLS, SHEPARD & CO., 
Appellee. 


Motion to Advanee Hearing of Cause. 


CHARLES F. BURTON, 
Attorney for Appellee. 


DETROIT: 
JOHN F. EBY & CO., PRINTERS, 65 anp 67 WEST CONGRESS ST. 


1887, 


IN THE 


Supreme Court of the United States 


ELon A. MARSH and 
MINARD LE FEVER, 
Plaintiffs in Error, 


VS. 


> No. 1.098. 
NICHOLS, SHEPARD & CoMPANY, | : 
Defendants in Error. | 


Error to the Circuit Court for the County of Calhoun. 


And now comes the said defendant in error and moves the 
court now here that this cause No. 1,098 be advanced, and 
heard at the same time with causes Nos. 337 and 364, appeal 
and cross-appeal cases respectively of Elon A. Marsh and 
Minard Le Fever, and James Scott, against Nichols, Shepard & 
Company, and Nichols, Shepard & Company against Elon A. 
Marsh and Minard Le Fever and James Scott, and bearing 
respectively those numbers on the docket of the October term 
of 1887; and as reasons for this motion the defendant in error 
says: 

First—That case No. 337, which is an appeal taken by Elon 
A. Marsh and Minard Le Fever and James Scott from a decree 
rendered against them and in favor of Nichols, Shepard & Com- ' 
pany, presents for the consideration of this court : 

1. The question whether certain papers counted upon as let- 
ters patent were in fact letters patent, duly issued and in all 
respects valid, to be used as the foundation of a suit for an 
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| infringement because of the use of the mechanism described in - 


said papers ; and 

2. If-it shall be determined that the said papenm counted 
on was valid, the said cause will involve the further considera- 
tion of the validity of the patent, under the evidence introduced 
upon the subject of want of novelty in the invention. Such fur- 
ther consideration, if it become necessary, will be had either in 
this court, or in the court below, on a remand made for that 
purpose. | 

Second—And case No. 364, which is an appeal taken by 
Nichols, Shepard & Company from an order made in the same 
case, involves the consideration of an order suppressing evidence 
taken by deposition on behalf of the appellee, and by the order 
appealed from stricken from the record of the cause and from 
the files of the Circuit Court of the United States for the Eastern 
District of Michigan. 


Third—And the question to be determined in case No. 1,098, 
which is a writ of error sued out by Elon A. Marsh and Minard 
Le Fever, plaintiffs in error, against Nichols, Shepard & Com- 
pany, defendants in error, will be whether or not the Circuit 
Court for the county of Calhoun and the Supreme Court of the 
State of Michigan, on appeal therefrom, had jurisdiction of the 
subject matter which was considered of by the said Circuit and 
Supreme Courts, and whether the said plaintiffs in error had 
good warrant for their assignments of error in said cause, which 
were as follows: 


1. That it appears therein (meaning in the record of the cause 
heard by the Circuit Court for the county of Calhoun and the 
Supreme Court of the State of Michigan) that the exclusive 
jurisdiction of the Supreme Court of the United States, on the 
appeal by these defendants (meaning the appeal by said Elon 
A. Marsh, Minard Le Fever and James Scott, in case No. 337 


‘mentioned above), upon the same question and between the 


same parties, was drawn in question and denied. 


2. That full faith and credit at the request of these defend- 
ants was not given to the proceedings, record and appeal 


appearing in tbe Circuit-Court of the United States for the 


Eastern District of Michigan, concerning the same issues and 
between the same parties. 


3. That the right and authority under the constitution and 
laws of the United States of the said defendants to prosecute 
their said appeal from the said Circuit Court of the United 
States, was drawn in question and denied. 


4. That the right and authority under the constitution and 
laws of the United States, authorizing the issue of letters 
patent to inventors, and especially the right and authority 
exercised by said defendant, under letters patent No. 236,052 
(being the same alleged letters patent of which the validity is 
to be determined in case No. 337) issued in pursuance of said 
laws, was drawn in question and denied. 


And it appears by the record in this cause that the appealed 
‘vase of Elon A. Marsh and Minard Le Fever and James Scott 
against Nichols, Shepard & Company, now pending in this 
court, and No. 337, of the October docket, was the only 
appealed case referred to in the record, and the only appealed 
case which could be referred to in the said assignments of error, 
and because it is alleged by the plaintiff in error in this cause 
as the main grounds for asking this court to investigate the 
questions considered of, by the Circuit Court for the county of 
Calhoun, and determine whether that court wrongfully took 
jurisdiction of matters properly within the sole jurisdiction of 
the Federal Court, this defendant in error asks the court to 
advance this cause to be heard at the same time with or imme- 
diately after the said cause No. 337, at which time this defend- 
ant in error will ask the dismissal of this cause, on proper motion 
to that end to be made. 

NICHOLS, SHEPARD & COMPANY, 
BY CHARLES F. BurRTOoN, 
lis Attorney. 
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An application of this kind is addressed to the discretion of 
the court, and a statement of the questions in issue in the several 
appeals will be sufficient to enable the court to determine 
whether it is desirable that the application should be granted 
or not. 

Case No. 337 was a suit in equity for an injunction, and was 
founded upon an alleged patent. When the alleged patent was 
introduced in evidence it was found to be without the signature 
of the Secretary of the Interior. 

Testimony was taken in the cause as to the novelty of the 
invention, and some of the most important of this class of 
defendant’s testimony was stricken from the record, by an order 
which was appealed from and forms the subject of the case 
No. 364. —F 

At the hearing below of No. 337, the question discussed 
by counsel and decided by the court was the validity of the 
paper counted upon as a patent, at the time the suit was com- 
commenced. iJ 

The court decided it invalid at the time the suit was com- | 
menced, and of course the questions to be determined are 
whether the court was right in these two decisions, one of which | 
evicerated defendant's testimony on the question of want of e 
novelty, and the other of which held the plaintiffs title to have | 
been invalid at the time the suit was commenced. | . 

The case which was tried in the State court was brought by 
Nichols, Shepard & Company, for the specific performance of j 

/ 
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an agreement entered into between Nichols, Shepard & Company 

and Elon A. Marsh, at a time when he had an application for a 

patent pending, by which they, said Nichols, Shepard & Com- 

pany, were to be allowed touse hisinvention. This invention was MM 

broader than the invention described in the alleged letters patent 

No. 236,052, and included also mechanism described in another 

patent, which was subsequently granted to Marsh, and num- in )) 

bered 244,807. mY, 
; 
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The State court found as a fact that the agreement to license ~ 
existed, and ordered the defendants not only to refrain from 
taking any action in contravent’ on of their agreement, but to 
execute a proper paper evidence of the agreement. 

It is this order at which the defendants felt aggrieved, and 
which they seek to review under the assignments of error set 


out at length in the motion. 


Considering the case No. 1,098 from the point of view of the 
defendants in error, I-do not think that the questions involved 
in it are the same as the questions involved in the case No. 337; 
but considering it from the point of view which the plaintiffs in 
error take, the cases are so involved that the decision of the first 
case would probably decide that of the second, and would almost 
certainly decide that of the second if the decision of the court 
below in case No. 337 is sustained; and it would seem that for 
the purposes of this motion we may consider this cause from 
the appellant’s point of view, even though we see fit to combat 
that position when the cause comes on for argument. 

CHARLES F. Burton, 
Attorney for Defendants in Error. 


To R. A. Parker, Esq., Detroit, Michigan, Attorney for Plaintiffs in error, Elon A. 


Marsh and Minard Le Fever: 3, 


Sirn—Please take notice that on Monday, the #8dday of Jannu- 
ary, 1888, at the Supreme Court room at Washington, D. C., at 
the opening of court on that day, or as soon thereafter as the 
same may be done, I ‘shall submit to the Supreme Court of the 
United States, the foregoing motion, together with the accom- 
panying brief and argument. 

Dated, December 19th, 1887. 


CHARLES F. Burton, 
Attorney for Nichols, Shepard & Company. 
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ne a .¥ : | : J 
SrarE oF MICHIGAN, | 
County of Wayne. | ~~ 


Charles F Burton, being duly sworn, deposes and says that 


on the —~ day of December, 1887, he served the within 
motion, notice and brief upon R. A. Parker, Esq., attorney for 
Elon A. Marsh and Minard Le Fever, by delivering the same to 
him personally at Detroit. , 

CHARLES F. Burton. 


Subscribed and sworn to before me this 2~*7 


day of Decem- 
ber, 1887. 
{ 


YJ { Pe ne a De 
/, 7 ee (fe AL 
otdrial Seal. | 


Notary Public, Wayne County, Michigan. 
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